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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



ORAWFOKD V. HtlBBELL. 

(Circuit Court, S. D. New Yorli. September 13, 1898.) 

Bbmoval of Causes — FBDKKAii Question — Construction op Revenue Act. 
A cause involving the question wliether an express company or Its cus- 
tomer must fumish the stamp required by the war revenue act of 1898 
to be aifixed to a receipt glven by the company is one arising under a law 
provldlng internai revenue, within Rev. St § 629, and is removable. 

Motion to remand. 

Frederick Seymour, for the motion. 
Charles Steele, opposed. 

LAOOMBE, Circuit Judge. An analysis of the bill of complaint 
shows conclusively that the real controversy tendered is whether or 
not the terms of the récent war revenue act require express companies 
to pay for the stamps to be afiQxed to the receipts they give, and forbid 
their exacting the priée of such stamps from their customers, or wheth- 
er such act leaves the question who shall pay for the revenue stamp 
open between the parties. Manifestly, then, this is a cause "arising 
under [a] law providing internai revenue." U. S. Rev. St. § 629. 
It has been held in this court that the application of the section 
last quoted has not been modifled, as to removed causes, by the acts 
of 1887 and 1888. Vinal v. Improvement Co., 34 Fed. 228. Motion 
denied. 



POST et al. v. BEACON VACUUM PUMP & ELECTRICAL CO. et al. 

(Circuit Court of Appeals, First Circuit. June 14, 1898.) 

No. 216. 

1. Equitt Pleading — Gbnbral Demukrkr— Défense op Bquitabi,b Estoppel. 
The fédéral courts may consider the défense of équitable estoppel when 
assigned ore tenus under a gênerai demurrer. 

a. same. 

When a bill allèges matters detrimental to the complainant's case 
which it might hâve left to be set up in the answer, such allégations, un- 
less explalned, may be taken advantage of by demurrer. 

89 F.— 1 
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8. CosTS ON Appbai,. 

That the appellate court gtiatialiis the decree of the court below on 
grounds other than those asslgned by the latter court is not necessarily 
a reason for depriving the appellees of their costs on appeal, especially 
when the appellate court has not found It necessary to go to the estent 
of considering the reasons on whlch the court below decided the case. 

4. Appbal — Ambndment op Pleadinos. 

The rule appUed that amendments of the pleadings are not permitted, 
In the appellate court, except by consent of the adverse party. 

5. Samb— Réservation op Lbàvb to Loweb Court to Allow Amendment. 

U-'here Is ho flxed rule govemlng the exercise by the circuit court or 
appeals of Its équitable pov^er to reserve leave to the court below to hear 
a motion by a defeated complàlnant to amend hls pleadlng, but such 
leave wlU not be reserved where the complàlnant was defeated below on 
the merlts, and made no application to amend before appeal, nor merely 
to permit the continuance of Ittlgation, where there are no apparent 
equlties sufflclently strong to justify It. 

Appeal from tlxe Circuit Court of the United States for the District 
of Maine. 

This was a bill in equity by Louis Post and others, as stockholders 
of the Beacon Vacuum Pump & Electrical Company, against such Com- 
pany and the Beacon Lamp Company, to rescind a transfer of the 
property of the former corporation to the latter. In the circuit court, 
demurrers to the bill and to the amended bills were sustained, and the 
cause dismissed. The complainants took an appeaî to this court, 
which on January 19, 1898, flled an opinion afSrming the decree be- 
low. 28 C. C. A. 431, 84 Fed. 371. Thereafter the appellants flled 
in this court a pétition for rehearing, and a motion to amend the bill 
in this court, and an alternative motion that leave be reserved to the 
court below to hear a motion to amend the bill. The pétition and 
motions are hère set out in full: 

Pétition for Eehearlng. 

Now come appellants, and ask for a rehearing upon the foUowing grounds: 
(1) That the subseription for stock "only under protest" should not be re- 
garded in equity as an estoppel, the bill further alleglng that it was made, 
and the property transferred, "while your orators were taklng every means 
known to protect their rights in the premises," which allégation, withont 
express innuendo, refers to the objections, protests, litigatlon to prevent the 
plan, and notification that the litigation would be continued, previously set 
forth in the bill, In view of which concurrent protests, litigation, and noiifl- 
catlon the said subseription was not a consent, and défendants had no right 
to rely upon said subseription "only under protest" as a waiver; and, further, 
the bill does not show or suggest any reliance upon said subseription under 
protest, nor was the same made a ground of demurrer or argument by 
défendants, whereby the case afllrmatlvely indicates that défendants did not 
at ail rely upon any supposed consent by complainants to said transfer of 
assets. (2) That complainants' real grlevance is not that they could not 
hâve lamp Company stock on better terms than co-stockholders, but that, 
by a plan ultra vires, against their consent, they were forced into new con- 
tractual relations and finaneial burdens; and to elther pay $2,080, or lose a 
part of their share of the pump company property. Against such grievance 
they are entitled to équitable relief, — if not by rescission, then by an ac- 
counting and payment to them for their converted share of the pump 
£ompany property. (3) That under ail the circumstances of the case, and the 
demurrer having been allowed for causes not stated on Its face, app allants 
Bhould be relleved from paying any costs In this court. 
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Alotîon for Leave to Amend In This Court 

And now come said Louis Post et al., complainanta (appellants) and ask 
for leave to set forth more precisely tïie case Intended to be made by the blU, 
by adding the following amendments, and for a hearing on the same, vlz.: 
Article 1, line 18, between "were" auc( "shown," insert the words "were 
and," and at end of article 1 add: "Yhat, as your orators are informed 
«nd believe, March 1, 1895, and from theace to the sale thereof herelnafter 
set forth, the said assets of the sald pump company consisted of : Machinery, 
?88,714.83; cash and debts receivable, $28,014.52; manufactures, merchandlse, 
material, and stock in process of manufacture, $13,429.22; being $130,158.57, 
— together with patent rights represented by $860,000 of stock issued at par, 
which your orators allège were of great value, covering important inven- 
tions In the manufacture of electric lampa, but the exact value your orators 
are unable to set forth, and that its debts then payable were $22,194.38, 
being $5,720.14 less than its cash and debts receivable, and Its bonds, payable 
in 1902, were $38,400. That by and in a certificate signed and sworn to by 
said pump company's vice président treasurer, and three (being a majorlty) 
of its directors, and on the 4th day of May, 1895, by them filed with the 
secretary of the commonwealth of Massachusetts, and approved by the com- 
missloner of corporations, said assets and liabilitles were scheduled and 
stated, as of March 1, 1895, to be of the character and amount aforesaid." 
And article 7, line 15 (record, page 6), adds: "That from the Inception of said 
plan, Exhibit A, to and at the time said subscription 'only under protest' was 
made, and Including the time when the transfer of property was made, your 
orators continuously made and were making many verbal and written pro- 
tests and objections to said illégal plan, Exhibit A, and the sale of said assetg 
as therein set forth, and, at the time of said subscription and transfer of 
assets, had begun and were prosecutlng Utlgation as aforesaid to prevent the 
accomplishment of said plan, ail which was well known to both said de- 
fendant corporations and thelr offlcers both prior to and at the time of 
said subscription 'only under protest,' and the transfer of the property to 
said Beacon Lamp Company. That the protest accompanying your orators* 
subscription under protest was intended by your orators to be, and in fact 
was, a part of the said protests, objections, and litigation; and, upon in- 
formation and belief, your orators allège that both said défendant eompanles 
and their offlcers well knew and understood that such was the meaning of 
said expression 'under protest' and knew that It was made and intended only 
to préserve the rights of your orators to continue to maintain litigation for 
relief from sald illégal scheme, and to prevent any relinquishing of any 
rights by an unconditional subscription, and that neïther of said défendant 
companies nor their offlcers took any action, or refrained from taking any 
action, in the premises because of said subscription under protest, nor was 
said transfer of assets made by reason thereof or In reliance thereon." 

Motion for Leave to be Eeserved to the Court Below to Hear a Motion to 

Amend Said Bill. 
And now come Louis Post et al., complainanta (appellants), and move that 
If this court deny complainants' pétition heretofore filed for rehearing, and 
also overrule complainants' motion heretofore flled for leave to amend in 
this court then that the court will réserve leave to the court below to enter- 
taln a motion by complainants for leave to amend their said bill. 

Edward P. Payson, for appellants. 
William H. Dunbar, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, District 
Judge. 

PUTNAM, Circuit Judge. The appellants hâve flled a pétition for a 
rehearing, in which they claim that the conclusions of the court in 
this case related to matters which had not been argued by either party. 
Consequently we deemed it proper to direct the flling of briefs i» 
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support of the pétition, and in reply thereto, and we now deem it aiso 
proper to notice in this way the positions taken in them. 

With. référence to our conclusions as to the effect of the sub- 
scriptions to the capital stock of the new corporation, the appellants 
fail to give full weight to the distinction between équitable estoppel 
and estoppel at common law. As the relief asked for might involve 
fellow shareholders in losses much greater in proportion than the in- 
jury sought to be remedied, and as the complainants (now the appel- 
lants) are asking an équitable remedy, equity requires a strict appli- 
cation of the rule that, for a bill of this nature, the complainants 
should hâve maintained that consistent position necessary to relieve 
them against équitable estoppel. This at times amounts, in effect, 
to lâches. In the case at bar it is so strictly analogous to lâches 
that it might well hâve been so described. However it may be in 
some of the state courts, fédéral courts may consider défenses of this 
kind when assigned ore tenus under a gênerai demurrer, and even 
sua sponte. This follows from the fact that matters of this character 
sometimes involve questions of public policy. Badger v. Badger, 2 
Wall. 87, 93; Sullivan v. Railroad Co., 94 U. S. 806, 811; Wollensak 
v. Reiher, 115 U, S. 96, 101, 5 Sup. Ct. 1137; Mackall v. Casilear, 137 
U. S. 556, 566, 11 Sup. Ct. 178; Galliher v. Oadwell, 145 U. S. 368, 373, 
12 Sup. Ct. 873; Story, Eq. PI. (lOth Ed.) §§ 503, 815, and notes. The 
position taken by the appellants with référence to Rule 11 of this 
court, touching assignments of error on appeals and on writs of error, 
has no relevancy to the questions before us. That rule has no relation 
to assignments of grounds of demurrer, and it required no duty of any 
kind from the appellees. 

The appellants' discussion of the effect of their subscriptions to 
the stock of the new corporation fails to appreciate that they were 
accomplished facts. Being such, they, of course, override any mère 
matters of intention on the part of the complainants. There is a 
possibility (about which the court cannot now judge) that clear and 
spécifie allégations that the subscriptions had not been accepted by the 
défendants below, or recognized by them, or that they took action 
which positively annulled them, if there had been such, might hâve 
had some favorable effect in behalf of the complainants; but there 
is nothing of this nature in the bill. 

The discussion of the appellants with référence to certain théories 
of equity pleading does not help us, as both their théories and the au- 
thorities cited by them are ignored by the fédéral courts. It is dis- 
tinctly held in Wollensak v. Reiher, 115 U. S., at page 101, 5 Sup. Ct. 
1137, and Hardt v. Heidweyer, 152 U. S. 547, 558, 14 Sup. Ct. 671, 
that when a bill allèges matters detrimental to the complainant's 
case, which it might hâve left to be set up in the answer, such allé- 
gations, unless explained, may be taken advantage of by demurrer. 
This follows from the fact that in the fédéral practice the gênerai 
replication is the only one, and there are no such spécial replications 
as are referred to in the authorities cited by the appellants. 

The above disposes of the only points which we decided. But the 
appellants' brief refers to what was said by us with référence to their 
varions prayers for relief. As to this, they could not bave read n\j.r 
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opinion understandingly, because we referred thereto, not for the 
purpose of stating, as the appellants seem to suppose, that a bill might 
not hâve been framed which would entitle the complainants to relief 
by way of an account and compensation, but merely as showing that 
the complainants, by the very form of their bill, had demonstrated 
that they did not object to being put into contractual relations with 
the new corporation; thus meeting the objection which was the real 
basis of the judgments of the suprême court in Clearwater t. Meredith, 
1 T^all. 25, and in Mason v. Mining Co., 133 U. S. 50, 10 Sup. Ct. 224. 

The appellants insist that costs are not to be allowed when the bill 
is disposed of on new grounds of demurrer assigned ore tenus. This 
is probably a fréquent practice in the courts of the first instance. 
Story, Eq. PL (lOth Ed.) § 464. But on this point, as aiso with référ- 
ence to what the appellants maintain as to other matters in this con- 
nection, they hâve confused the équitable powers and practice of courts 
of the first instance with those of appellate tribunals. It does not 
follow that, because the appellate court maintains a decree of the 
court below on grounds other than those assigned by the latter 
court, the appellees are not entitled to their costs on appeal, espe- 
cially where, as in the case at bar, the appellate court bas not found 
it necessary to go to the extent of considering the reasons for 
which the court below decided the case. Non constat, if we had 
gone to the extent of considerii^g them, we should still hâve found 
for the appellees. The défendants below flled a gênerai demurrer, 
and assigned want of equity as one ground thereof. Equitable estop- 
pel, appearing on the face of the bill, was within the limits of this 
assignment. Therel'ore, when the complainants appealed, and sought 
to reverse the decree below, they took their chances, so far as the 
matter of costs is concerned, with regard to that ground of demurrer, 
although alleged generally. 

With référence to their pétition for leave to amend in this court, 
the appellants must hâve overlooked the fact that very lately, in Rail- 
road Co. v. Nichols, 83 Fed. 869, 29 C. G. A. 464, we noticed that the 
suprême court holds that amendments of the character sought by 
thèse complainants cannot be made in an appellate court without the 
consent of the adverse party. As to their motion for leave to reserve 
a right to move the court below to allow amendments, this question 
bas come up in this court in the f ollowing cases : Watson v. Stevens, 
3 C. C. A. 411, 53 Fed. 31, 34, decided Oct. 29, 1892; Smith v. Weeks, 
3 C. 0. A. 644, 53 Fed. 758, 763, decided Jan. 10, 1893; Woodward v. 
Machine Co., 11 C. C. A. 353, 63 Fed. 609, 611, decided June 23, 1894; 
American Bell Tel. Co. v. U. S., 15 C. C. A. 569, 68 Fed. 542, 570, de- 
cided May 18, 1895; Cash-Carrier Co. v. Martin, 18 C. C. A. 234, 71 
Fed. 519, decided Dec. 30, 1895; In re Gamewell Fire-Alarm Tel. Co., 
20 C. C. A. 111, 73 Fed. 908. decided April 23, 1896; The Horace B. 
Parker, 20 C. C. A. 572, 74 Fed. 640, decided May 22, 1896. The dé- 
cisions may be said not to be uniform in ail respects, as décisions 
which dépend on the exercise of équitable discrétion are very apt not 
to be, and especially so when, in the earlier cases, ail the practical 
effects of certain rules are not foreseen. It however appears from 
thèse cases that there is no formai rule, necessary to be complied with, 
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for calling into action the équitable powers of the court in this par- 
ticular, and that, indeed, it may be exercised at times on the mère sug- 
gestion of counsel, in connection with what appears in the record. 
Nevertheless, no case has gone so far as to grant a pétition of this 
character when the equities in its favor are so weak as they are in the 
présent instance. The observations made by this court in Cash-Car- 
rier Co. V, Martin, at page 235, 18 G. C. A., and at page 520, 71 Fed., 
fully meet the case at bar. The court said that "the distinction must 
be kept clearly in view between amendments allowable before an ap- 
peal, and those for which a cause is to be kept along thereafter." 
And the court cited from American Bell Tel, Co. v. U. S., at page 597, 
15 G. C, A., and at page 570, 68 Fed., where it is said, among other 
things, as follows: "To grant this motion would, under the circum- 
stances, violate ail the rules requiring diligence from parties complain- 
ant." Moreover, in the présent case we are dissatisfled, as our opin- 
ion shows, with the bill throughout; and to ask us to undertake to 
détermine whether or not it can be so amended as to be of any avail 
would throw upon us the burden of going over the whole case for the 
purpose of considering several important questions urged upon us by 
the défendants below (now the appellees), and not decided, and also 
of scrutinizing the sufSciency of the allégations of the bill at several 
points. But, however this may be, for the court to grant this motion 
would be merely to permit a continuance of litigation when there 
are no apparent equities sufficiently strong to justify it. 

Our opinion on this appeal may hâve been too positive in its as- 
sumption that the bill sets out the best case the complainants could 
make, and we hâve now concluded that it is équitable to so amend 
our judgment that the bill shall be dismissed without préjudice. 
Hyer v. Traction Co., 168 U. S. 471, 481, 18 Sup. Ct. 114, 118. 

Ordered: The appellants' pétition and motions ûled March 7, 
1898, are ail denied. The judgment entered January 19, 1898, is re- 
voked, and the foUowing judgment is entered: The decree of the court 
below is afflrmed, with a modification amending it so that the dis- 
missal of the bill shall be without préjudice, — the appellees recover 
the costs of this court, — and the case is remanded to the circuit court 
for furthep proceedings accordingly. Ordered, further, that a man- 
date issue forthwith. 



UNION TRUST CO. OF INDIANAPOLIS V. BOKBR. 

(Circuit Court, S. D. New York. September 6, 1898.) 

Creditors' BiJjIi— Judsmbnt to Support— Suit in Différent District. 

A judgment and retum of exécution tliereon in a circuit court of one 
district of tlie United States will not sustain a creditors' bill filed In a 
différent district. 

Demurrer to Bill of Complaint. 

John J. Gleason and Seward, Guthrie & Steele, for demurrer» 

Crâne & Lockwood, opposed. 

LACOMBE, Circuit Judge. This is manifestly a creditors' bill to 
reach alleged partnership assets. As such it cannot be sustained 
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without judgment at law and exécution returaed unsatisfied, and thèse 
prerequisites are not found in a judgment of the United States circuit 
court, district of Indîana, with return of such exécution as that court 
had jurisdiction to issue. Demurrer sustained. 



TAYLOR V. CLAEK. 

(Circuit Court, S. D. Callfomla. Angust 8, 1898.) 

No. 825. 

1. 1NJ0NCTION AQAINST TrBSPASS — NeCESSITY OF POSSESSION BY COMPLAINANT. 

In Californla trespasses on land will not be enjoined when complainant 
bas been wholly disselsed, and défendant is in adverse possession. 
a. BiLi TO QuiBT TiTLE— Equitt Jdrisdiction op Fbderal Courts— Neces- 
siTT OF Possession by Complaikakt. 

A fédéral court will not entertain a suit to quiet title to land of whlch 
défendant is in the actual possession, when the bill Is filed, though such 
suit Is authorized by a state statute. 

This was a suit in equity by Vincent A. Taylor against Hiram W. 
Olark to quiet title to land. The cause was heard on an applica- 
tion for a temporary injunction to prevent threatened trespasses 
on the land by défendant. 

G. E. Harpham, for complainant. 

Henry W. Nisbet, for défendant. 

WELLBORN, District Judge. This is a suit to quiet title to cer- 
tain lands situated in San Bernardino county, Cal., and for a tem- 
porary injunction, as below stated. The case is now before the 
court on the application for injunction. The bill, which was filed 
June 2, 1898, is in the usual form of a bill to quiet title, except that 
it does not show who is in possession of the land, but allèges that 
the complainant is entitled to the possession. It allèges, further, 
that the lands hâve a large quantity of natural grasses and herb- 
age growing on them, valuable for the pasturage of cattle and 
sheep, and that défendant threatens to go upon the lands, with 
stock of différent kinds, and that said stock, if put upon the land, 
will destroy and eat up said grasses and herbage; and thèse threat- 
ened injuries the complainant asks the court to enjoin. 

The défendant has filed a verified answer, in which he claims 
the land under a lease for a term of one year, beginning March 10, 
1898, and allèges, among other things, that he is now, and has 
been, continuously, ever since said date, in the actual possession 
of said land. This allégation complainant has not attempted to 
controvert on the présent hearing. The authorities relied on by 
complainant in support of bis application for an injunction are 
Hicks V. Compton, 18 Cal. 20G, and Reed v. Kimball, 52 Cal. 325. 
Thèse cases hold, in substance, that the owner of a growing crop 
may restrain another, who is insolvent, from harvesting and re- 
moving it. In each of thèse cases the plaintiff seems to bave been 
in possession of the premises. Defendant's contention is that 
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threatened trespasses on land will not be enjoined when the plain- 
tifE has been wholly disseised, and the défendant is in adverse pos- 
session; citing Felton v. Justice, 51 Cal. 529, wMch case is direct- 
ly in point, and supports defendant's contention. 

There is another reason, however, why the application for an 
injunction must be refused. The equity jurisdiction of the féd- 
éral courts is uniform throughout the Union, unaffected by state 
laws, and the usages of the high court of chancery in England 
furnish the chancery law, which is recognized by the fédéral courts 
in ail the states, and under this System, where relief can be given 
by the English chancery courts, similar relief may be given by 
the courts of the Union. State of Pennsylvania v. Wheeling & 
B. Bridge Co., 13 How. 518; Boyle v. Zacharie, 6 Pet. 648; U. S. 
V. Howland, 4 Wheat. 108, Under the English chancery lavF re- 
ferred to, a suit to quiet title could not be maintained, unless the 
plaintiff was in possession of the land v?hen suit was brought. In 
Califomia this rule has been changed by local enactment, and novsr 
such a suit can be maintained in the 'state courts, even though 
the plaintiff is ont of possession, and the défendant actually holds 
adverse possession at the commencement of the suit. Code Civ. 
Proc. § 738; Hyde v. Eedding, 74 Cal. 493, 16 Pac. 380. The su- 
prême court of the United States, construing a statute of the state 
of Nebraska somewhat similar to the section of the Califomia 
Code above cited, has held that a suit to quiet title can be main- 
tained in the circuit court of the United States for the district of 
Nebraska when neither of the parties are in possession of the prop- 
erty, but intimâtes strongly that the suit cannot be maintained 
if the défendant is in possession at its commencement. HoUand 
V. Challen, 110 U. S. 15, 3 Sup. Ct. 495. The court says: 

"It does not foUo-w that, by allowing In the fédéral courts a suit for relief 
under the statute of Nebraska, controversles properly cognlzable In a court 
of law will be drawn into a court of equity. There can be no controversy 
at law respectlng the title or right of possession to real property when 
neither of the parties Is In possession. An action at law, whether in the 
anclent form of ejectment, or in the form now commonly used, will lie 
only against a party In possession. Should suit be brought in the fédéral 
court, under the Nebraslsa statute, against a party In possession, there would 
be force In the objection that a légal controversy was withdrawn. from a 
court of law; but that Is not this case, nor Is It of such cases we are spealc- 
ing." 

I am of the opinion that if, at the flnal hearing, the défendant 
should sustain his ansv^er, and show that at the commencement 
of the suit he was in actual possession of the land in controversy, 
the bill would hâve to be dismissed. Such being the case, a tem- 
porary injunction ought not to be granted, and the application 
therefor must be denied. 
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In re GOTTFBIBD. 

(District Court, E. D. PennsylTania. August 23, 1898.) 

AiiBNS— Proceedings under Immigration Laws— Ordbb op Depoetatios. 
An order of déportation under tlie immigration law is net conclusive, 
so as to preclude inquiry by a court into its validity on habeas corpus pro- 
ceedings, where the petltioner was denied tlie right of appeal given hlm 
by tlie law; and he cannot be deprlved of such right on the ground that 
the case has been heard by the appellate court, where It was talîen there 
on an appeal by a dissenting member of the board of inquiry from a dé- 
cision in petitioner's favor, and was heard in his absence and wlthout 
his linowledge. 

This was an application for a writ of habeas corpus in behalf of 
Majer Gottfried, restrained of his liberty under an order of déporta- 
tion issued by the authorities of the immigration bureau. 

Chas. HofEman, for relater. 
James M. Beck, for respondent. 

BUTLER, District Judge. The finality of the order of déportation 
18 settled by the case of Lem Moon Sing v. U. S., 158 U. S. 538 [15 
Sup. et. 967], unless the provisions of the statute on which it is 
founded, hâve been disregarded. The court there determined that 
the inspector's décision is conclusive as respects ail questions of fact 
involved, whether they relate to the jurisdiction, or other matter. The 
petitioner complains however that the statute was disregarded in that 
he was denied an appeal; and this complaint is well founded. The 
déniai was based on the fact that the case had been tàken to the 
appellate tribunal by one of the board of inquiry. 

It appears that the board, which consisted of four members, ren- 
dered a décision in the petitioner's favor whereupon one of the mem- 
bers, who had dissented, appealed to the bureau at Washington, where 
the case was heard in the petitioner's absence, and without his 
knowledge, and the décision there reversed and the order of déporta- 
tion made and issued, on the représentations, as the record states. 
of this individual. If the petitioner had been given notice and an 
opportunity to défend, the situation would be materially différent. 
As it is, his right to be heard by the bureau has been disregarded. 
That the décision of the board should hâve been reversed on the rep- 
résentations of a dissenting member, and the order issued without 
notice to the petitioner, is, to say the least, astonishing. The peti- 
tioner will be remanded, temporarily, and the final disposition of the 
habeas corpus case postponed until there has been time afforded to 
allow the appeal and dispose of it as the statute provides for. 

And afterwards, August 29, 1898, the court, being informed by the district 
attorney that the petitioner was awarded a rehearing by the board of In- 
speetors, and was by its order permitted to land, discharges him from cus- 
*ody under the writ. 



iJO 89 FEDERAL KBPORTER, 

UNITED STATES V. KOBNMBHL. 

(District Court, D. New Jersey. August 4, 1898.) 

Alibns— rBAUDULBNT Natukauzation— Cancbllation of Papers. 

Xaturalization papers will be canceled as Improvidently issued where 
It Is made to appear to the court that the affidavit and the testimony 
on which the papers were Issued were false, and that the applicant waa 
not in fact ellgible to cltizenship. 

Rule to show cause why naturalization papers should not be set 
aside and canCeled. 

J. Kearney Eice, U. S. Atty., and Dr. Lozenzo Ullo, for the immi- 
gration bureau, port of New York. 
Robert Carey, for défendant. 

KIRKPATRICK, District Judge. Marcus G. Kornmehl, on the 
21st day of June, 1898, applied to this court for naturalization, and 
claimed the right to become a citizen of the United States at that 
time, upon the ground that he had come to the United States when 
he was under the âge of 18 years, and that he had continued to 
réside therein ever since. The applicant made aÊSdavit to the 
necessary averments, and the same were also sworn to by a wit- 
ness produeed by him for the purpose. Almost immediately after 
the certiflcate of naturalization had been granted, counsel on be- 
half of the immigration commissioners appeared before the court, 
and obtained a rule to show cause why they should not be revoked, 
as having been improvidently issued. The matter was referred to 
a United States commissioner to take testimony, and, upon his re- 
port being made to the court, it appears that on the 3d day of 
June last, in légal proceedings had in the circuit court of the Unit- 
ed States for the Second circuit, the said Marcus G. Kornmehl had 
sworn, with much corroborative détail of circumstance, that at the 
time of his arrivai in the United States he was of the âge of 24 
years. This allégation, made under the solemnity of an oath, nat- 
urally excites a doubt as to the truth of the applicant's statement 
made in this court, which doubt the testimony of the witnesses 
produeed by him before the commissioner fails to dispel. When 
I consider the consistency of the détails of his account of himself 
as given in the courts of New York, and the inconsistencies con- 
tained in that which he gives in this court of the interest moving 
him at each time to speak the truth; when I.take into account the 
improbabilities of the stories told by the witnesses whom the ap- 
plicant called before the commissioner, and their fréquent contra- 
dictions of the applicant and of themselves, — ^I am forced to the 
conclusion that lie fact is not, as stated to this court, that at the 
time of his arrivai in the United States the applicant was under 
the âge of 18 years. 

The court was deceived, and the letters of naturalization were 
improvidently issued. They are still within the control of the 
court, and an order should be entered revoking them, and direct- 
ing that they be returned to the clerk of the court for cancellation. 
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WALLACE V. HOOD. 
(Circuit Court, D. Kansas, First Division. August 18, 1898.) 

1. Nji.'iioNAL Bank— Eppbct op Porchasb and Rbbale of Its Own Stock. 

The statutory Inliibitlon against the purchase by a national banli of its 
own stock does not render stock so purchased vold; and where, in such 
case, the stock Is held for the bank by a nominal owner, a subséquent 
purchaser for value recelved by the bank acquires a good tltle, which 
cannot be questioned by the bank or its eredltors. 

2. Samb— LiABiLiTY OF Stockholdbrs — Rescission of Pdrchase of Stock 

AFTEK INSOLVENCT. 

Though a person may hâve been Induced by fraudulent représentations 
to purchase stock of a national bank, the contract Is voldable only at his 
option; and, where he has not discovered the fraud nor made his élection 
at the time the bank passes into the hands of a receiver, he is apparently 
a stockholder, and can only escape llability as such by affirmatively 
alleging and proving the fraud, acts of diligence -whlch négative any 
charge of négligence, and that no debt was created nor crédit given the 
bank after he became such stockholder. 
8. Samb— Action to Enforce Assbssment — Defensbs. 

A stockholder, by purchase in a national bank whlch has conducted 
business as such for six years, cannot défend against an assesstnent, on 
its insolvency, on the ground that the original capital stock was never 
paid In. 

4. Samb— Rescission of Purchase of Stock— Tender. 

One Induced to purchase stock of a national bank by fraudulent repré- 
sentations of the bank, which was In fact the owner of the stock and 
recelved the price, cannot make an effectuai tender of rescission which 
wlll support an action at law to recover the purchase price after the ap- 
polntment of a receiver for the bank, as neither the bank nor the re- 
ceiver then has authority to rescind and make restitution of the purchase 
money. 

5. Same— Cotinterclaim against Receiver. 

In an action by the receiver of a national bank to enforce an assessment 
against a stockholder, the latter cannot maintaln a cross pétition In the 
nature of a counterclaim to recover the purchase price of his stock on 
the ground of the alleged fraud of the bank Inducing its purchase by 
défendant. The proper proceeding in such case is by an independent bill 
in equlty against both the receiver and the bank for a rescission, making 
tender of the stock, 

TMs is an action by plaintiff, T. B. Wallace, receiver of the Mis- 
souri National Bank, at Kansas City, Mo., to recover of the défend- 
ant the sum of |10,000, — the amount of an assessment made upon 
him, as a shareholder in said bank, by the comptroller of the cur- 
rency. 

The défendant became the purchaser of said stock In April. 1896. On the 
3d day of December, 1896, the bank was taken charge of by the comptroller 
of the currency, and plaintiff was appolnted receiver thereof. On the SOth 
day of July, 1897, the comptroller of the currency made an assessment equal 
to the face value of the stock, as prescribed by sections 5151 and 5234 of the 
Revised Statutes, for the beneflt of crcditors of said bank. Due notice of 
this assessment was given to the défendant, and payment thereof was re- 
quested to be made on or before the SOth day of August, 1897. The de- 
fendant faillng to comply therewith, this suit was instituted October 30, 
1S97. The défendant appeared, and has filed several amended and supplc- 
mental answers. His final substituted answer pleads In défense that ht 
was deceived into the purchase of sald stock by the false and fraudulent 
représentations made to hlm by the président of the bank as to its flnancial 
condition and business. Thèse misrepresentations are set out in great détail 
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In the answer. In explanatlon ot the delay In Interposlng any objection 
to the defendant'B relation as stockholder of the bank, and to avold the 
implication of lâches on hls part, the answer pleads, in substance, that, 
notwithstanding diligence and every reasonable effort on the part of tho 
défendant to discover the exact condition of the affalrs of the bank, he failed 
to do so, np to the tlme of the appointaient of the receiver, because of the 
artful coneealments of the faets from him by the offlcers of the bank, and 
the artful manner in which the books of the bank were kept, and that 
after appointment the receiver persistently refused to allow him reasonable 
access to the books of the bank for examination and discovery of its true 
condition, and that he was postponed In his efforts by repeated assurances 
of the receiver that the assets of the bank were sutflciently ample to satisfy 
aU of its debts and liabilities wlthout recourse to an assessmant upon the 
stockholders; that after the assessment made by the comptroller of the 
currency he obtained an order and permission from said comptroller about 
the Ist of September, 1897, to make such examination of the books of the 
bank as he desired, and that he did not fuUy discover the true facts of the 
case untll the latter part of October, 1897, and on the 27th day thereof he 
made tender of the certiflcate of stock to the receiver, and demanded of 
him the return of the purchase money, which was declined; that no officer 
of the said bank to whom such tender could be made could be found, for 
the reason that said offlcers had left the state. The answer further pleaded 
that the stock in question had once been sold, and certiflcates Issued there- 
for to the purchasers, and that, the financlal condition of the bank becoming 
embarrassed, In order to prevent the holders of said certiflcates from put- 
tlng them on the market and thereby dlscreditlng the bank, the managing 
oflGicers thereof had the employés of the bank purchase said stock from said 
holders, and take transfers thereof in the name of such employés, who were 
wholly Insolvent,— the bank furnishlng the money for such purchase,— and 
that said employés so held the same in fact and law for the use and beneflt 
of the bank, as the real owner; that, when the défendant was induced to 
take said stock, It was accompllshed by said employés surrendering said 
certiflcates for cancellation, and certiflcates were then issued by the bank 
to the défendant, the défendant being ignorant of said arrangement and 
scheme. It Is finally alleged as matter of défense that no part of the 
original or reduced capital stock of the bank was ever actually paid for, 
as required by the banking laws of the United States, and that said capital 
stock had in many Instances been Issued to irresponsliile parties, and worth- 
less notes taken therefor. The défendant also présents with his answer 
what is called a "cross pétition," In the nature of a counterclaim, for the 
recovery back of the amount of the purchase money paid the bank for said 
stock. The plaintiff bas filed motions to strike out the answer and cross 
pétition, and also demurrers thereto. After oral argument by the respective 
counsel, and amendments to the answer, the motions and demurrers hâve 
been submitted to the court on briefs. 

William H. Wallace, Trimble & Braley, and W. C. Cochran, for 
plaintiff. 
Eugène Hagan, C. N. Sterry, and I. E. Lambert, for défendant. 

Before WILLIAMS and PHILIPS, District Judgea. 

PHILIPS, District Judge (after stating the facts). Deferring for 
later considération the application of the motion and demurrer in- 
terposed to the last amended answer herein, a gênerai discussion 
of the relation of the défendant to the creditors of the bank at the 
time of its declared insolvency and the appointment of a receiver 
TFill détermine whether or not the matters pleaded in the answer 
constitute a good défense in law to the action brought by the re- 
ceiver to recover the assessment made upon the défendant as a stock- 
holder in the insolvent bank. 
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In respect of what may be termed the first défense, ît îs settled law 
that, notwithstanding the party may hâve been inveigled by fraud- 
ulent représentations of the vendor into the purchase of shares of stock 
in an incorporated company, the contractual relation thus apparently 
established between him and the corporation and the other stockhold- 
ers is not void, but only voidable at the élection of the party defrauded. 
He may, notwithstanding the déception practiced upon him, prêter to 
stand by his bad bargain, and make the most of it. Theref ore, the de- 
fendant not having discovered the alleged fraud nor having made his 
élection to repudiate the contract at the date of the appointment of the 
receiver, both by the terms of his certlflcate and the stock book of the 
bank he was an apparent stockholder. 

And, in respect of what is termed his second additional matter of dé- 
fense, it is equally clear that he became and was at the time of the ap- 
pointment of the receiver the légal and équitable owner of the 100 
shares of stock purchased by him, both as against the bank and its 
creditors. When flrst issued, the stock in question was the authorized 
stock of the bank. It was not an overissue or an unauthorized issue, 
and therefore its issue was not ultra vires. In this respect the case 
is radically différent from that class of cases cited by defendant's 
counsel where the bank had issued stock in excess of its authorized 
capital, or in the instance of stock purporting to be part of the in- 
creased capital, which had not been authorized by the approval of the 
comptroller of the currency. In such instances the act of the bank 
was clearly ultra vires. The stock so issued was void ab initio, as it 
never had any légal existence; and therefore, in contemplation of law, 
the purchaser of such stock acquired no property rights, nor privilèges 
of a stockholder, and consequently did not become subject to the re- 
sponsibilities and liabilities of a stockholder. Not so in respect of the 
purchaser of authorized valid stock. It must be conceded by the de- 
fendant that the flrst purchasers of the stock, when sold by the bank, 
became bona flde holders for value; and if, when they transferred 
their stock to the alleged dummy man of the bank, they did so in good 
faith, in ignorance of the alleged scheme of the bank, they were dis- 
charged from their liability as stockholders. And it is further to be 
conceded, under the allégations of the answer, that the transfer of 
stock to the employés of the bank as mère instruments of the bank — 
the bank in fact paying the considération money for the transfer — ren- 
dered the bank the real purchaser. Under the statute the bank was 
not allowed to thus buy its stock, but this did not invalidate and make 
void the stock itself. The object and the policy of the statute in pro- 
hibiting a bank from purchasing outright its stock is to prevent 
the réduction of its outstanding stock, and the withdrawal pro tanto 
of its capital. Bank v. Lanier, 11 Wall. 374, 375. While the bank 
or receiver may go upon the vendor to recover back the purchase 
money in order to restore the capital, it must be the law that where a 
subséquent purchaser from the bank, like the défendant, acquires the 
stock through a simulated holder for the bank, in ignorance of the fact 
that the bank had employed its funds in placing the stock in the name 
of such simulated owner, the défendant paying therefor in good faitt. 
his title to the stock is good against the bank and its «xrfditors. lu^ 
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purchase money paid by défendant went into the funds of tue bank, 
whereby the equilibrium of the capital was restored; and no injury 
thereby was done to any stockholder, or to any créditer, or to the de- 
fendant. No one conld complain, but the government, which might, 
if it deemed it politic, proceed as for a forfeiture of the charter of the 
bank. In Bank v. Stewart, 107 U. S. 676, 2 Sup. Ct. 778, Mr. Justice 
Field, in discussing section 5201, Eev. St. (National Banking Act), 
which prohibits a banking association from making a loan upon the 
security of shares of its own bank, said: 

"It imposes no penalty, either upon the bank or the borrower, if a loan 
upon such security is made. If, therefore, the prohibition can be urged 
against the validity of the transaction by any one except the government, it 
can only be done before the contraot is executed, whlle the security is still 
subsistlng in the hands of the bank. It can then, if at ail, be invoked to 
restrain or defeat the enforcement of the security. When the contract bas 
been executed, security sold, and proceeds applied to the payment of a debt, 
the courts will not Interfère In the matter. * * * Supposing it was unlaw- 
ful for a bank to take those shares as security for a loan, it was not unlaw- 
ful to authorize the bank to sell them when the contingeney occurred. The 
shares being sold pursuant to the authority, the proceeds would be In the 
bank, as his property." 

On principle, therefore, if it was unlawful for the bank to purchase, 
as alleged, the shares of stock in question, it certainly was not unlaw- 
ful to sell them. Being sold, the proceeds went into the bank, re- 
storing its capital, inuring to the benefit of its creditors. As said by 
Mr. Justice Swayne in Bank v. Matthews, 98 U. S. G26 : 

"The intent, not the letter, of the statute, eonstitutes the law. • • * 
Where a corporation is incompétent by its charter to take a title to real 
estate, a conveyance to it is not void, but only voidable, and the sovereign 
alone can object. It is valid until assailed in a direct proceedlng instituted 
for that purpose. • * * So, an alien forbidden by the local law to acquire 
real estate may take and hold tltle until office found. We cannot believe 
it was meant that stockholders and depositors and other creditors should 
be punished, and the borrower rewarded, by giving success to the défense 
whenever the ofCenslve fact shall occur. The impending danger of a judg- 
ment of ouster and dissolution was, we think, the check, and noue other, 
contemplated by congress." ,. 

In légal effect, the attitude of the défendant is precisely like that of 
the purchaser of real estate from a corporation, the charter of which 
prohibits it from taking and holding real estate beyond certain speci- 
fied quantities and for certain uses. The purchaser for value, in good 
faith, nevertheless acquires a good title as against the corporation, 
and its creditors cannot avoid payment of the purchase money. Rail- 
way Co. V. Proctor, 29 Vt. 93; Land v, Coffman, 50 Mo. 243-254. No 
authority has been cited, and, we take it, none can be found, sustain- 
ing the proposition that the defendant's purchase of stock under 
such circumstances was void. Certainly neither the bank nor the 
receiver has any ground of action against him for the cancellation of 
his certiflcate of stock. The bank obtained his money, which went 
to augment its assets for the beneflt of both the stockholders and 
creditors. The défendant is not in the attitude of one who has sold 
stock outright to the bank, who thereby, as has been repeatedly held, 
becomes liable to an action for money h ad and received to the use of 
the bank, because in thus selling the stock to the bank he must take 
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aotice of the law whicli inhibits the transaction. As such holdtr of 
stock in the bank the défendant secured to himself valuable privilèges, 
among which was the right to participate in stockholders' meetings, 
to vote in the élection of directors, to share in any dividends, and the 
right of Visitation. And, although the défendant bas concealed the 
f act in bis answer, the truth doubtless is, as stated in the case of Same 
Keceiver v. Bacon, 86 Fed. 553, he was elected and was an acting di- 
rector of this bank during the time be was sucb stockholder. And, 
while the answer comments on the fact that the bank had from time 
to time paid to its shareholders uneamed dividends, it is significantly 
silent as to whether or not the défendant was a récipient of such un- 
earned favor. If he did receive such dividend, his alleged offer of 
rescission was bad, without tendering it back. Kinne v. Webb, 49 
Fed. 513, afflrmed 4 C. G. A. 170, 54 Fed. 34. By opération of the 
statute, he became liable, as such stockholder, to the assessment or- 
dered by the comptroller on the 30th day of July, 1897. This liability 
the courts bave uniformly held is in the nature of a trust fund for th» 
security and beneflt of the creditors of the bank. Sawyer t. Hoag, IT 
Wall. 620-622; Sheafe v. Larimer, 79 Fed. 924. The law presumeia, 
without more, that crédit is given to the bank on the faith of such lia- 
bility of the stockholders. Upton v. Englehart, 3 Dill. 496-505, Fed. 
Cas. No. 16,800; Latimer v. Bard, 76 Fed. 536-540; Pauly v. Trast 
Co., 165 U. S. 606, 17 Sup. Ct. 465. In Tillinghast v. Bailey, 86 Fed. 
48, the court says : 

"Nor Is it any answer to say that the plaintiff in the case does not show 
that any partlculau creditor relied on the increased stock and the paynients 
made thereon hy thèse défendants, and was deceived thereby. The publie, 
in dealing with thèse banking associations, do not rely except upoa public 
lînown facts in regard to the association, and the public are not supposed 
to be familiar wlth or rely on the facts of a particular case as between 
the shareholder and the bank. A rule which exacted any such condition as 
this would practlcaliy deprive innocent creditors o( any remedy." 

So Judge Dillou, in Upton t. Englehart, supra, says: 

"If a person has accepted a certificate of stock, and becomes to aU ex- 
ternal appearances a stockholder, persons may hâve become creditors of the 
Company on the faith of his membership, and in law are presumed to do so. 
And, as they caunot know the manner in which he was induced to become 
a stockholder, there is ground to maintain that as to them the manner is 
immaterial." 

Since the ruling of the house of lords in Oakes v. Turquand, L. R. 2 
H. L. 325-344, it has been the establisbed doctrine of England that 
upon the declared bankruptcy of a corporation the implied trust in 
favor of the creditors on the double liability of stockholders becomes 
a fixed charge, so that after proceedings in bankruptcy are taken the 
stockholder is precluded from defending on the ground of fraud or 
deceit practiced upon him by the corporation whereby he was induced 
to become a stockholder. See Stone v. Bank, 3 C. P. Div. 282-307; 
Wright's Case, 7 Ch. App. 60; Kent v. Brickmaking Co., 3 Ch. App. 
493. Judge Dillon, in Upton v. Englehart, supra, recognized both the 
reason and authority of the Euglish rule, but conceded that it was 
measurably influenced Siy the company's act of 1862, providing for tbfi 
''^liiter of stockholders, The case under considération by Ji)di(ir' 
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Dillon was that of stockholders of an Illinois Insurance company; 
and, inasmuch as there was no similar provision in the Illinois statute 
to that of the English statute, he inclined to the opinion that if a com- 
pany Toluntarily misrepresented or concealed material facts, and 
thereby drew an innocent purchaser into the purchase of stock, and 
being himself guilty of no lâches, and where there was no superior 
equity in favor of the creditors of the bank, an assignée under the 
bankrupt law might not be able to hold the purchaser of stock bound 
thereby. In Bank v. Newbegin, 40 U. S. App. 1, 20 C. C. A. 329, and 74 
Fed. 135, the court seemed to apply the ruling of Judge Dillon in the 
discussion of the liability of a stockholder in a national bank, al- 
though the décision in the case did not turn or dépend upon such con- 
struction of the national banking act. As applied to a stockholder in 
a national bank, the reason of the English rule is especially applicable, 
for by section 5210 of the national banking act it is expressly declared 
that: 

"The président and cashler of every national banking association shall 
cause to be kept at ail times a full and correct list ot the names and rési- 
dences of ail shareholders in the association, and the number of shares held 
by each, in the office where its business is transacted. Such llst shall be 
subject to the Inspection of ail the shareholders and creditors of the asso- 
ciation, and ail offlcers authorized to assess taxes under state authorlty, 
during business hours of each day in which business may be legally trans- 
acted. A copy of such llst, on the first Monday of July In each year, verifled 
by the oath of such président or cashler, shall be transmitted to the eoinp- 
troUer of the currency." i 

The presumption is always to be indulged that public oflScers per- 
forai the positive duty imposed upon them by statute, and therefore 
it must be assumed in this discussion that such a registry was kept 
by this bank, and that the defendant's name appeared therein as a 
shareholder. The suprême court, in Pauly v. Trust Co., supra, in 
discussing this provision of the statute, said: 

"Manlfestly, one— if not the principal— object of this requirement was to 
give the creditors of thèse associations, as well as state authoritles, infor- 
mation as to the shareholders upon whom, if the association becomes in- 
solvent, will rest the Individual liability for its contracts, debts, and engage- 
ments." 

And further on in the opinion, speaking of the liability of one who 
"holds himself out on the books of the association as true owner," the 
court said he — 

"May be treated as the owner, and therefore liable to the assessment when 
the association becomes Insolvent and goes Into the hands of a receiyer. 
• * • This is upon the ground that, by a:ilowing his name to appear upon 
the stock list as owner, he represents that he Is such owner; and he will 
not be permitted, after the bank fails, and when an assessment has been 
made, to assume any other position, as agalnst the creditors. If, as between 
the creditors and the person assessed, the latter is not bound by that repré- 
sentation, the list of shareholders requlred to be kept for the inspection of 
creditors and others would lose most of its value." 

It may be conceded to the defebdant's contention that on some of 
the circuits it lias been ruled that after the appointment of a receiver 
the defrauded stockholder may be allowed to hâve his contract as a 
vertiflcate holder of shares of stock rescinded for fraud and deceit. 
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with the limitation that he bas been guilty of no lâches, and the like; 
but the right of rescission must, ex sequo et bono, be limited to the in- 
stance where the stockholder's equity is superior to that of the creditor 
of the bank, as where no debts were created by and no crédit was 
given to the bank after the acquisition of the shares by the share- 
holder. This was the case in Bank v. Newbegin, supra. Judge 
Thayer, in that case, expressly held that: 

"If a considérable period of time bas elapsed since the subscription was 
made; if the subscriber bas aetlvely participated in the management of the 
affalrs of the corporation; If there bas been any want of diligence on the 
part of the stockholder, either in discovering the alleged fraud, or in taking 
steps to rescind when the fraud was discovered; and, above ail, if any con- 
sidérable amount of corporate Indebtedness bas been created since the sub- 
scription was made, which is outstanding and unpaid, — in ail of thèse cases 
the right to rescind should be denied where attempt is not made until the 
corporation becomes Insolvent" 

And it was because, as shown further on in the opinion, it afiEirma- 
tively appeared that "the only creditors of the bank, who in any aspect 
of the case are entitled to raise the question now under considération, 
are those creditors, if there are any, who were such when the bank 
flrst failed, and those creditors, as it seems, voluntarily elected to take 
the obligations of the reorganized bank in payment of their respective 
demands, with full knowledge of the plaintiiï's présent claim, and with 
full knowledge of the fact that he would insist upon being treated as 
a depositor rather than as a stockholder," that the court held the cred- 
itors had "waived whatever right they may hâve had when the bank 
first closed its doors, and insisted that plaintiff should be treated as a 
stockholder." 

In Stuffelbeam v. De Lashmutt, 83 Fed. 451, the court expressly rec- 
ognized the rule to be that, if any creditor becomes such after 
the purchase of stock, the stockholder could not, as to him, es- 
cape his liability on the ground of any antécédent fraud practiced 
upon him by the bank. So, in Wallace v. Bacon, 86 Fed. 553, the 
court, in enumerating the defects of the defendant's plea, said it did 
not "contain a word concerning creditors of the bank existing at the 
time of its failure, and while the défendant was holder of 100 shares 
of the capital stock, in whose behalf and for whose protection the 
assessment in question was levied." While the case of Bank v. 
Mathews (recently decided in the Ninth circuit, No. 39) 56 U. S. App. 
636, 29 C. C. A. 491, and 85 Fed. 934, presented more directly the 
attempt of a stockholder to escape from his subscription to the in- 
creased capital stock on account of irregularities leading up to its 
issue, the discussion clearly indicates the steadfast tendency of the 
judiciaJ mind on the question at bar. Speaking of the contention of 
the stockholder that the shortness of time which elapsed after the 
date when the comptroUer of the currency took possession of the books 
and assets of the bank as evidencing something wrong in its manage- 
ment, the court said that it was immaterial. "It is the principle in- 
volved that controls the décision. * • • The door of construction 
cannot be opened in the courts as to what particular period of time 
must elapse before the principle should be applied. Mathews, having 
been a subscriber and stockholder, accepting its profits and sharing in 
89 F.— 2 
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its beneflts, must be held legally bound to the conséquences of Ms re- 
lation tô the bank. He must perform the obligation which he volun- 
tarily assumed. Having receired the advantages of a stockholder in 
the days of the bank's prosperity, he cannot be permitted to avoid its 
responsibilities to its creditors in the day of its adversity." The fol- 
lowing state courts are pronounced in holding that, after insolvency 
declared, this défense cornes too late: In re Empire City Bank, 6 Abb. 
Prac. 385, 402; In re Reciprocity Bank, 22 N. Y. 117; Ruggles v. 
Brock, 6 Hun, 164; Hurd v. Kelly, 78 N. Y. 588, 597; Briggs v. Corn- 
well, 9 Daly, 436-438; Duffleld v. Iron Works, 64 Mich. 293, 31 N. W. 
310; Mor. Priv. Corp. (Ist Ed.) § 595. 

To escape the légal liability which the statute affixes to the appar- 
ent owner of stock at the time of the declared insolvency of the bank 
and the appointment of a receiver, the burden rests throughout on the 
stockholder to affirmatively allège and prove every essential fact en- 
titling him to be discharged from his contract as against the just 
and équitable rights of the wronged creditors of the bank. He must 
establish the fact of fraud, he must show diligence in seeking relief 
from the vicions contract, he must disclose acts of diligence negativing 
any lâches, and aflSrmatively allège and prove that no debt was created 
or crédits given the bank after he became such stockholder; thereby 
negativing the conclusion, non constat, crédits may hâve been given to 
the bank on the faith of the défendant being a stockholder. The pre- 
sumption would naturally be that such a bank, up to the date it was 
closed, was doing the ordinary business of receiving deposits; and 
certainly it must hâve received deposits within the preeeding eight 
months, during which the défendant was an apparent stockholder. 
And he being, as his answer discloses, a man of large means and in- 
fluence, the law is, as it should be, that every person giving crédit 
to the bank is presumed to hâve dealt with it on the faith of the defend- 
ant's unquestioned ability to respond to any assessment which might 
be ordered for the protection of creditors. Moreover, his answer dis- 
closes the fact that prior to becoming a stoclcholder the crédit of the 
bank had become the subject of grave suspicion, inviting Visitation by 
the comptroller of the currency, necessitating a réduction of its capital 
stock, and that this fact was made known to him; and it is inf érable 
that it was among the objects of the bank's ofiicers, in interesting him 
in the bank, to inspire public confidence in its solvency. To dis- 
charge himself as such stockholder from his executed contract of 
purchase of stock should, especially against any créditer who became 
such after défendant became a stockholder, demand the strictest com- 
pliance with the most exact rules of pleading on his part, while every 
reasonable intendment should be indulged in favor of the creditors of 
the bank, who are represented in this action by the receiver. The 
answer, in the particular above iadicated, is insufflcient. 

The défendant makes the extraordinary allégation that no part of 
the original or reduced capital stock of the bank was ever paid for 
as required by law. Exactiy how such fact, if it exists, is to exoner- 
ate the défendant from his liability as a stockholder to the creditors of 
the bank, is difflcult to understand, when applied to the instance of a 
bank which up to the time of the appointment of the receiver had been 



WALLACE V. HOOD. 19 

doing business as a national bank, under autbority of the comptroller 
of the currency, for six years. The statute directs that persons unit- 
ing to form such an association shall, under their hands, make an or- 
ganization certiflcate, speciflcally stating certain facts required by the 
statute which certifiicate shall be duly acknowledged and transmitted 
to the comptroller of the currency, who shall record and préserve 
the same. The national banking act (Eev. St. § 5136) provides that : 

"Upon duly making and flling articles of association and an organization 
certiflcate, the association shall become as f rom the date of the exécution 
of Its organization certiflcate a body corporate, and as such, and in the name 
designated in the organization certiflcate, it shall hâve power" to do the 
specified acts of a national banlî. 

Section 5139 provides that: 

"The capital stock of each association shall be divided Into shares of one 
hundred dollars each, and be deemed personal property, and transférable on 
the books of the association in such manner as may be prescribed in the 
by-laws or articles of association. Every person becoming a shareholder 
by such transfer shall in proportion to his shares, suceeed to ail the rights 
and llabllities of the prlor holder of such shares; and no change shall be 
made in the articles of association by -which the rights, remédies or security 
of the esisting creditors of the association shall be Impaired." 

Section 5140 déclares that: 

"At least fifty per centum of the capital stock of every association sliall 
be paid in before it shall be authorized to commence business; and the re- 
mainder of the capital stock of such association shall be paid in install- 
ments of at least ten per centum each on the whole amount of the capital 
as frequently as one Installment at the end of each succeeding month from 
the tlme it shall be authorized by the comptroller of the currency to com- 
mence business; and the payment of each installment shall be certifled to 
the comptroller, under oath, by the président or cashler of the association." 

From thèse provisions of the statute it is clear that from the time 
the comptroller of the currency issues the certiflcate to the bank, certi- 
fying to its constitution, it becomes a body corporate, endowed with 
the powers of a banking institution; and its shares of capital stock 
then become subject to sale, the purchasers of which thereby become 
shareholders of the bank. It is f urthermore to be observed that the 
payment of the 50 per centum of the capital stock is an act subséquent 
to the organization of the bank, and it was a duty devolving upon the 
subscribers to the capital stock to authorize the commencement of 
business. It would, we take it, not be claimed that a purchaser of 
stock from the bank after its organization would not acquire a title 
thereto, notwithstanding the fact that the original subscribers may 
not hâve paid in 50 per centum of their subscription. And most cer- 
tainly the directors of the bank could compel the payment of said 
50 per centum of the capital stock against the subscribers; and any 
subséquent purchaser of stock from the bank, on failure of the direct- 
ors to take the necessary action to enforce the payment of said stock, 
could protect himself against the dereliction of duty. And still more 
certainly a créditer of the bank, dealing with it upon the assumption 
that the capital stock had been paid in, upon failure of the directors 
to enforce payment of the original subscription would hâve a remedy 
to enforce the payment of this sum as security for his debt. In 
Sanger v. Upton, 9i XJ. S. 60, the court said : 
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"The capital stock of an incorporated company is a fund set apart for the 
payment of Its debts. It Is a substitution for the personal llability which 
subsists In private co-partnerships. When debts are Incurred, a contract 
arises wlth the creditors that it shall not be withdrawn or applied otherwisè 
than upon their demands untll such demanda are satisfied. The creditors 
hâve a lien upon it in equity. If diverted, they may foliow it as far as it 
can be traced, and subject it to the payment of their claim, except as to 
holders who hâve taken it bona flde for a valuable considération and with- 
out notice. It is publicly pledged to those -who deal with the corporation 
for their security. Unpaid stock is as much a part of this pledge, and as 
much a part of the assets of the company, as the cash which has been paid 
in upon it. Creditors hâve the same right to look to it as to anything else. 
and the same right to insist upon its payment as upon the payment of any 
other debt due to the company. As regards creditors, theré is no distinction 
between such demand and any other asset which may become a part of the 
property and efCects of the corporation." 

But whatever may be the conséquences of such a banking institu- 
tion proceeding to do business without the payment of the 50 per 
centum of stock, as to third parties dealing with the bank after it 
has received its certiflcate of organization, whereby it becomes a body 
politic, endowed with the attributes of a banking institution, the 
principle of law announced in LouisTille Trust Company v. Louisville, 
N. A. & G. R. Co., 22 G. G. A. 378, 75 Fed. 433, 457, and 43 U. S. App. 
551, applies: 

"Where a corporation does an act which has the appearance of one wlthin 
its charter powers, the public, without notice to the eontrary, in dealing witli 
the corporation has the right conclusively to présume that the act is valid, 
and to proceed on that presumption." 

Indeed, it would be a monstrous doctrine that after a banking cor- 
poration has received its certiflcate of incorporation from the author- 
ized department of government, and has exercised the functions and 
privilèges of a banking institution for six years, receiving deposits 
upon the assumption, which the depositors were warranted in making, 
that the original subscribers of stock had performed the act which 
entitled them to do a banking business, and upon the faith of the lia- 
bility of each subséquent subscriber to its capital stock, when the 
creditors come for their money to be answered by the holders of its 
stock by saying, "The original subscription has not been paid." Such 
a proposition was refuted in no unmistakable terms by the suprême 
court, in Casey v. Galli, 94 U. S. 673, 680, in the following language: 

"Where a shareholder of a corporation is called upon to respond to a lia- 
bility as such, and where a party has contracted with a corporation and is 
sued upon the contract, neither is permltted to deny the existence or the 
légal validity of such corporation. To hold otherwisè would be eontrary to 
the plainest principles of reason and of good faith, and Involve a mockery 
of justice. Parties must take the conséquences of the position they assume. 
They are estopped to deny the reality of a state of things which they hâve 
made appear to exist, and upon which others hâve been led to rely. Sound 
ethics require that the apparent, in its efCects and conséquences, should be 
as if it were real, and the law properly so regards it." 

It was upon the recognized doctrine that the certiflcate of organiza- 
tion granted by the comptroller of the currency, authorizing the bank 
to proceed, could not be questioned in a collatéral proceeding as to 
whether ail the acts required by the statute had been done essential 
to its création and right to transact business, that the court, in Tilling- 
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hast V. Bailey, 86 Fed. 46, drew the conclusion, by analogy, that the 
certiflcate of the comptroller of the currency approving an increase of 
the capital stock of a national bank is conclusive of the existence of 
the facts authorizing the certiflcate, precluding a subscriber to the 
stock from questioning its validity when called upon by the receiver 
to respond to his liability as a stockholder; citing Kennedy v. Gibson, 
8 Wall. 498; Casey v. Galli, supra; Bushnell v. Leland, 164 U. S. 685, 
17 Sup. et. 209; Latimer v. Bard, 76 Fed. 536; and Sanger v. Upton, 
91 U. S. 64, in which last case the court, inter alia, said: 

"Where there are defects In the organization of a corporation which might 
be fatal upon the writ of quo warranto, a stoclîholder who has partlcipated 
in its acts as a corporation de facto is estopped to deny its rightful exist- 
ence." , 

Without further discussion, the ruling in Handley y. Stutz, 139 
U. S. 417, 11 Sup. et. 530, precludes the making of this particular dé- 
fense. In that case the charter of a corporation empowered it to in- 
crease its capital stock to a fixed amount. The statute of Kentucky 
in question contained this express provision: 

"The corporation may commence business as soon as the articles are flled 
for record in the office of the county court clerk, and its acts shall be valid 
if publication in a newspaper is made and the copy flled in the office of the 
secretary of state, when such iiling is necessary, witbin three months from 
euch flling in the clerli's office. No change in any of the foregoing particu- 
lars shall be valid unless recorded and published as the original articles 
are required to be; nor shall any change be made at any time or in any man- 
ner which would be inconsistent wlth the provisions of this act." 

When the subscriber to the increased capital stock was sued on be- 
half of the creditors of the insolvent corporation, the défense was 
interposed that this statute had not in fact been complied with by the 
incorporators ; and the défendant there, as hère, attempted to appro- 
priate to himself the ruling in Scovill v. Thayer, 105 U. S. 143, where it 
was ruled that stock issued, representing an increase of the capital 
stock, which was unauthorized by law, was void ab initio, and that a 
subscriber thereto was not, therefore, estopped from pleading the un- 
authorized act; but the court distinguished the two cases upon the 
ground that where the — 

"Abstract power did exist, and there was a way in which the increase could 
lawfully be made, and the creditors acted without fault, believing that the 
increase had been lawfully efCected and the necessary steps had been talien. 
the doctrine of estoppel may apply, and the increased stock be deemed valid 
as against creditors who hâve acted upon the faith of such increase." 

It is true that the statute of Kentucky in that case contained the 
provision, in effect, that the persons acting as the corporation under 
the provisions of the act should not be permitted to set up or rely upon 
the want of légal organization as a défense to an action brought 
against them as the corporation, nor should any person who might be 
sued on a contract made with such corporation, etc., be permitted to 
rely upon such want of légal organization in his défense; but the 
court held that this statute was nothing more than an affirmation of 
the rule established in Sawyer v. Hoag, 17 Wall. 610, ever since which, 
says the court — 
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"It bas been the settled doctrine that capital stock of an Insolvent corpora- 
tion Is a trust fund for the payment of Its debts; that the law Implies a 
promise by the original subserlbers of stock, who did not pay for it in 
money or other property, to pay for the same when called upon by the credit- 
ors; and that a contraet between themselves and the corporation that 
the stock -shall be treated as fully pald and nonassessable, or otherwise 
llmlting thelr llability therefor, Is Yold as against credltors. The décisions 
of this court upon this subject hâve been fréquent and unlform, and no re- 
laxation of the gênerai principle has been admltted." 

Further on the court say: 

"Whlle an agreement that the subserlbers or holders of stock shall never 
be called upon to pay for the same may be good as against the corporation 
itself, It has uniformly been held by this court not to be binding on its 
credltors." 

The cross pétition in this case is, in effect, a counterclaim to recover 
against the receiver the purchase money paid by défendant to the 
bank for the shares of stock in question. On reason and authority, 
this cross action cannot be maintained. This question is so satisfac- 
torily discussed in Sheafe v. Larimer, 79 Ped. 921, as to render it but 
a work of supererogation to attempt to add much thereto; and we will 
only discuss the matter as it présents another interesting question of 
practice raised by the défense interposed in this case. The defrauded 
stockholder, like any other vendee, on discovering the cheat has open 
to him certain remédies, and none other. He may retain the thing 
purchased, and sue the vendor in an action for deceit, or he may 
tender back to the vendor the subject of the contraet, and demand a 
rescission and restitution of the purchase money. In the latter case, 
after such tender, some courts hold that he may sue at law for the 
recovery of the purchase money. This course should hâve been taken 
against the bank; and, after judgment obtained, it would hâve been 
presented, like any other claim of a gênerai créditer, to the receiver 
for allowance, and he could only receive thereon a pro rata share of the 
estate, according to the class to which such claim would be assigned 
by the comptroUer of the currency. Such action should be brought 
against the bank, as it is the bank's act and wrong, and not that of the 
receiver, that is to be investigated, and which gives the cause of action. 
For such purpose the bank, notwithstandihg the appointment of the 
receiver, is a continuing corporation. Its légal entity is in no wise 
affected by the mère appointment of a receiver. The corporation still 
retains its power to sue and be sued, to plead and be impleaded. Bank 
of Bethel v. Pahquioque Bank, 14 Wall. 399. The receiver is the 
mère ministerial agent and instrument of the comptroller of the cur- 
rency for winding up the affairs of the bank, with only limited powers, 
speciûed by statute creating his ofl3.ce. He has no power even to com- 
promise a debt or claim of the bank without the consent of the comp- 
troller of the currency and the order of court. Consequently the 
tender and offer to rescind, and demand made upon the receiver, al- 
leged in the answer to hâve been made by the défendant, were in- 
eflfectual, because the receiver was powerless either to accept or make 
restitution. An effectuai tender necessarily carries with it the im- 
plication that the party to whom it is made has power to accept and 
comply. The answer pleads as an excuse for not making the tender to 
the bank that no officer of the bank could be found for such purpose. 
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Even had a tender been made to the bank after the appointment of 
the receiver, it would hâve been ineffectual. By opération of law 
the receiver, on his appointment, became entitled to the assets of the 
bank for administration; and no contract, adjustment, or undertaking 
of the officers of the bank could thereafter in any wise bind or con- 
clude the statutory trustée, who holds for the benefit of creditors. 
Therefore the bank could not hâve consented to a rescission, nor could 
it make restitution of the purchase money, as the assets of the bank 
then belonged to the receiver. Consequently the légal fact remains 
that no tender was made, no rescission effected, prior to action at law 
to enforce payment of the contract liability against the stockholder. 
The answer does not ask for a rescission; neither could a rescission 
be adjudged in a law action. Sheafe v. Larimer, supra. The défend- 
ant could file an independent bill in equity against the receiver and 
the bank, and, according to respectable authorities, make tender of the 
certificate of stock, and pray for a rescission. This is the proper pro- 
ceeding. If the fact be, as the answer allèges, that no substituted 
service could be had upon the bank, that of itself would présent the 
occasion for a resort to a court of equity, which, to prevent a failure 
of justice, could proceed without the présence of the bank, though it 
is not to be conceded that the court could not flnd a way to bring the 
bank in, to say nothing of the fact that in open court, on the hearing 
of the demurrer and motion, couusel for the receiver, one of whom is 
the accredited légal représentative of the comptroller of the currency, 
ofïered, if the défendant would file such bill in equity, to enter the ap- 
pearance of the bank and the receiver, and to consent to a restraining 
order postponing the further prosecution of this law action until the 
détermination of the equity suit. This case therefore is in this atti- 
tude : The défendant has neither sued the wrongdoer at law for dam- 
ages conséquent upon the alleged deceit, nor has he, before suit 
brought on this contract, ofïered to rescind; but after insolvency de- 
clared against the bank, and the appointment of the receiver, and the 
assessment made upon him by the comptroller of the currency, and 
after demand made upon him to pay over the trust fund in his hand for 
the benefit of creditors, he undertakes to entirely defeat the action at 
law by the receiver on the ground that he was defrauded by the mis- 
representations of the bank's officers, in being led into the contract. 
Conceding that, in an ordinary action by the assignée of an insolvent 
corporation to recover an assessment against a stockholder, the de- 
fendant may plead the vitiating fraud on the ground of failure of 
considération, yet, as applied to such action by a receiver under the 
national banking law, who sues, under authority of the statute, to en- 
force against the apparent stockholder the collection of the trust fund 
in his hands for the benefit of creditors, most certainly he can only 
hâve a standing in court to défend himself by affirmatively disclosing 
in his answer such a state of facts as would make it apparent that the 
equity of the creditors is inferior to that of the defrauded stockholder. 
It sounds somewhat strange to speak of a coniparison and adjustment 
of the priorities of équitable rights in an action at law triable to a 
jury; nevertheless even in this form of action the law is still in the 
keeping of the court. 
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Treating the demurrers as in effect presenting tïe question of Ûie 
suffîciency of the answer as a défense, and the sufiBciency of the allé- 
gations of the cross pétition to constitute a cause of action in favor of 
the défendant against the receiver, the same are sustained, and the mo- 
tions therefore may be ignored. 



CENTRAL TRUST CO. OF NEW YORK v. WESTERN N. O. E. CO. et al. 
(Circuit Court, W. D. North Carolina. July 5, 1898.) 

L JdDGMBNTS— FiNALITT. 

A decree of foreclosure was rendered, a sale ordered and conflrmed, and 
the purchaser was by formai order made a party to the suit, and held 
obligated to pay its bid, etc. Bdd. that, while the decree was final, It did 
net détermine the cause, so as to prevent the purchaser from flllng a Bup- 
plemental biU for an injunction restraining others from bringing suit in 
a State court attacking the validlty of the decree. 

8. EqUITT— SUPPLEMENTAL BlLIi. 

A supplemental bill by the purchaser is a proper proceeding to obtain a 
restrainlng ordèr, where stockholders are attempting by proceedings In a 
State court to nullify a decree of the circuit court foreclosing a mortgage 
on corporate property. 

5. BamE— CONCLUSIVBNBSS OF ADJUDICATION. 

A decree of foreclosure of a mortgage on a railroad company's property 
is conclusive upon the credltors and stockholders of the company. 
4 Injunction— Power op Fédéral Court. 

A fédéral court which bas obtained jurlsdlction may enjoin a party from 
prosecuting in a state court an action that will annul its Judgment, not- 
withstanding Rev. St { 720, prohiblting enjoining proceedlngs of state 
courts. 

6. Corporations— Franchises. 

Under Code N. C. §§ 671, 673-675, a corporation can sell, mortgage, or 
transfer ail its property and franchises, except its franchise of existence. 

(S, Corporations— AcTS Ultra Vires. 

That the purchaser of a North Carolina railroad at foreclosure sale is a 
Virginia corporation is not an objection that any private person can urga 
against the purchaser's possession of the property. 

Charles Price and George F. Bason, for complainaut 

A. C. Àvery, Ovennan & Overman, and B. F. Long, for défendants. 

SIMONTON, Circuit Judge. This is a motion for an injunction. 
In order to understand the questions involved in it, a statement of 
facts is necessary: The Western North Carolina Railroad Company 
was incorporated under the laws of the state of North Carolina. Its 
road ran from Salisbury to Asherille, and thence it had two branches, 
— one known as the "Murphy Branch," to Murphy, N. C; the other 
from AsheTille to Paint Rock, N. C. On the 2d September, 1884, 
this corporation executed two bonds to the Central Trust Company 
of New York, — one in the sum of |3,000,000, and the other in the sum 
of 11,020,000, — each payable on Ist July, 1914, in gold coin ; interest 
thereon payable in like coin on the Ist days of January and July in 
each year, at the rate of 6 per cent, per annum. On the same day, 
to secure the said bonds, the railroad company executed to the said 
Central Trust Company its mortgage or deed of trust, whereby it 
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oonveyed to the said Central Trust Company its entire railroad, and 
ail real estate then owned or to be thereafter acquired for the pur- 
poses thereof, and ail property of every description, including rolling 
stock, and also ail the franchises, rights, privilèges, easements, in- 
come, eamings, and profits of said railroad company, subject, neverthe- 
less, to a certain indenture of mortgage or deed of trust made and 
executed by said railroad company to the said Central Trust Com- 
pany September 1, 1884, to secure tiie payment of certain Consolidated 
flrst mortgage bonds of said railroad company at the rate of |12,500 
per mile. This mortgage was duly recorded. After the exécution 
of this last-named mortgage, the Western North Carolina executed a 
lease of its entire property covered by thèse mortgages to the Richmond 
& Banville Railroad Company, which lease was, with other property 
of said Richmond & Banville Railroad Company, put into the hands 
of receivers of said company. No default was made upon the flrst 
mortgage. But the Western North Carolina Railroad Company 
having made default on the interest of its second mortgage from Ist 
January, 1885, and onward, the Central Trust Company of New 
York flled its bill in the circuit court of the United States for the 
Western district of North Carolina, praying foreclosure of this second 
mortgage. To this bill the Western North Carolina Railroad Com- 
pany and its lessees, the receivers of the Richmond & Banville Rail- 
road Company, were duly made parties, were served and answered. 
In its bill the Central Trust Company set up its mortgage, and averred 
in distinct terms that its said mortgage or deed of trust was authorized, 
made, executed, and delivered, in ail respects, in conformity with law. 
The cause, being at issue, was heard, and thereupon a decree was 
entered in the said court, and foreclosure and sale were ordered. The 
latter was had, in ail respects, in conformity with the order; and at 
the sale the Southern Railway Company, a corporation of the state 
of Virginia, became the purchaser. Upon the report of sale, it was 
conflrmed, and by a formai order of the court the purchaser was made 
a party. to the cause. Under the order of the court a conveyance 
was made to said purchaser of ail the property and rights of property 
mentioned in the mortgage, subject, however, to the lien of the flrst 
mortgage. The purchaser went into the possession of the prop- 
erty under this deed, and has been and is operating said railroad, 
and is in receipt of the tolls, income, and profits thereof. This being 
80, at the May term, 1898, of the circuit court for Rowan county, in 
the state of North Carolina, S. T. Pearson, who claims to be a stock- 
holder in the Western North Carolina Railroad Company, and Clemye 
James, administratrix, a creditor of the Western North Carolina Rail- 
road Company, filed their complaint, in behalf of themselves and ail 
other stockholders and creditors of the said Western North Carolina 
Railroad Company, in which, after giving a history of the said com- 
pany, it is averred and charged that the mortgage aîleged to hâve been 
executed by the said Western North Carolina Railroad Company on 
Ist September, 1884, was utterly invalid and void, that the directors 
and stockholders who pretended to hâve acted for said railroad com- 
pany were wholly without authority to do so, and that the mortgage 
alleged to hâve been executed on 2d September, 1884, was for the 
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same reasons utterly invalid, null, and void, and that the sale ander 
foreclosure, the purchase thereat, tiie conveyance to the Southern Rail- 
way Company, and its claim of ownership were and are ail null and 
void, and that the Western North Carolina Eailroad is derelict in 
permitting the Southern Railway Company to operate and use its road. 
The bill then charges that several other purchases of railroads in 
North Carolina made by the Southern Eailway Company are null and 
void, and that this last-named company is insolvent in conséquence. 
It prays the appointaient of a receiver. Upon the filing of this bill the 
Central Trust Company, the mortgagee under both mortgages of the 
North Carolina Raiiroad Company and the Southern Eailway Com- 
pany, purchasers under the salé and foreclosing of the second mort- 
gage, file this their bill, praying that the parties named as complain- 
ants in the state court be enjoined îrom proceeding any further there- 
in. And the first question made is as to the jurisdiction of this court 
to hear this bill at this time, and in this mode. 

The first objection is that the case of the Central Trust Company 
against the Western North Carolina Eailroad bas ended, and is no 
longer alive, so that this court cannot pass any order therein. It is 
said that the decree confirming the sale is a final decree, which ends 
the case. An inspection of the decree itself militâtes against this 
view. "And the court," says the order, "accepts the Southern Eail- 
way Company as the purchaser of , ail and singular, the raiiroad prop- 
erty and franchises sold under the decree in this cause, and holds it 
obligated as such purchaser to complète and fully to pay its said bid, 
and to comply with ail the orders of this court heretofore entered, 
or hereafter from time to time to be entered, by it, obligatory on 
such purchaser." And so the decree in many other places distinctly 
déclares the cause and the purchaser under its jurisdiction open to 
the entry and enforcement of such orders as may from time to time 
become necessary. If the purchaser, under the clauses quoted, is 
held bound to the court to obey its orders, surely the purchaser has a 
corresponding right to call upon the court for its aid against what has 
been done in opposition to its orders. One of the obligations of the 
purchaser is to hold subject to the first mortgage; and in argument 
it has been claimed that the purchaser has, as between itself and the 
North Carolina Eailroad Company, become the principal, as far as 
the debt under this mortgage is concerned, and the North Carolina 
Eailroad Company a surety. The Central Trust Company, the first 
mortgagee, is a party to that suit. So long as the first mortgage re- 
mains open and unsatisfled, the cause cannot be said to hâve ended. 
Under this decree the purchaser was made liable for al! claims against 
the Western North Carolina Eailroad Company, or the receivers, ex- 
isting at the date of the sale, and affecting the corpus of the property 
sold. Thèse claims required investigation, examination, and proof ; 
and, so long as any of them remained or remains unsettied, the case 
was and is open. 

It is urged, with a wealth of authority, that the decree in this case 
alHrming the sale was "a final decree." Thèse words, "a final de- 
cree," are technical. They détermine when an appeal to a higher 
court will lie. No case should go up by piecemeal. No case can 
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go up unless the aflSrmance by the appellate court would terminate 
the litigation between the parties on the merits of the case. Bost- 
wick T. Brinkerhofl, 106 U. S. 3, 1 Sup. Ct. 15. So in this case, in 
this sensé, the decree, as between the parties, was final. It ter- 
minated the litigation, as between the parties, on the merits of the 
case. It established the fact of the mortgage; of the debt secured 
thereby; that the mortgage "was authorized, made, executed, and 
delivered in ail respects in conformity with law," and was duly re- 
corded; and that the right to foreclosure was fixed. On thèse is- 
sues there can be no further litigation between the parties and their 
iprivies. But, as ha^ been seen, this could not end the cause, nor 
permit the parties to go without day. A multitude of questionfl 
yet would corne up for adjudication, aside, of, beyond, and not in- 
cluded in, the merits of the case. The books are full of instances 
of this character. A decree of foreclosure, though final in one 
sensé, as determining the respective rights of the parties to the prop- 
erty in question, is still in its nature interlocutory, and is open to 
review by the court. Nougué v. Clapp, 101 U. S. 551. The point is 
illustrated in Iron Co. v. Meeker, 109 U. S. 181, 3 Sup. Ct. 113: 

"When a decree décides the right to and possession of property In contest, 
and the party entitled to hâve it earrled immedlately into exécution, it is a 
final decree, although the court below retalns possession of so much of the 
decree as may be necessary for adjusting accounts between the parties." 

The case of Ray v. Law, 3 Cranch, 179, only décides that a decree 
of foreclosure of a mortgage is so far final that it can be appealed 
from. And this was the same resuit in Whiting v. Bank, 13 Pet. 9, 
although clearly there was much for the court below to do. An- 
other illustration is found in the language of the suprême court in 
Ee Farmers' Loan & Trust Co., 129 U. S. 213, 9 Sup. Ct. 266; Mr. 
Justice Miller speaking for the court: 

"The doctrine tliat after a decree which disposes of a principal subject of 
litigation, and settles the rights of the parties in regard to that matter, thero 
may subsequently arise Important matters requiring the judicial action of 
the court in relation to the same property and some of the same rights litlgated 
In the main suit, malîing necessary substantive and important orders and 
decrees, in whieh the most maiterial rights of the parties may be passed upon, 
and which, when they partake of the nature of final décisions of those rights, 
may be appealed from, is well established by décisions of this court." 

In Nougué V. Clapp, 101 U. S. 551, there had been a decree for fore- 
closure in a State court. A bill was flled in the United States cir- 
cuit court by a stockholder in the debtor corporation, upon the 
ground that the decree was obtained by fraud. The language of 
the opinion, mutatis mutandis, is curiously applicable to this case: 

"A circuit court of the United States cannot revise or set aside a final decree 
rendered by a state court, which had complète Jurisdietion of the parties and 
Bubject-matter, upon the ground that the decree was obtained by fraud, 
where the Injured party has had an opportunlty to apply to the state court 
to reverse the decree. The plalntiff is a party to the foreclosure suit, as a 
shareholder In the old corporation. The state court Is stlii open to Usten to 
the complalnt of the corporation and Its shareholders. The decree of fore- 
closure, though final in one sensé, as determining the respective rights of the 
parties to the property In question, is still. In its nature, interlocutory, and 
Is open to review by the court, upon pétition or motion In the cause, or by 
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blll of revIew for good cause shown. Story, Bq. PI. § 421, and note; Evans 
V. Bacon, 99 Mass. 213; Pub. St. Mass. c. 151, § 12. The plalntlff bas therefore 
an ample and complète remedy for ail bis alleged grievances in tlie state 
court, and there is no occasion for bis application to tbis court for relief 
by bill in equity. The decree of foreclosure, therefore, now in full force and 
unrevoked, la a bar to tbis suit." 

Thèse views, so well expressed, are conclusive of this branch of 
the case, and require nothing more to be said. This case is still 
within the control of this court. 

The complainant has brought thèse questions up by supplemental 
bill. "This may be done [i. e. use of a supplemental bill] as well 
after as before a decree, and the bill may be in aid of the decree, 
that it be carried fully into exécution. • * *" Mitf. Eq. PI. pp. 
75, 76, par. 62. 

This whole subject is discussed in the case of Koot v. Woolworth, 
150 U. S. 401, 14 Sup. et. 136, on a similar objection made before 
the court to a bill flled to carry into efEect its own decree. This de- 
cree had been rendered and flled. It related to the title to land. 
Subsequently an assignée of the prevailing party brought his bill 
in the United States circuit court, alleging that his rights under the 
decree were disregarded and denied. It was held to be ancillary to 
the original proceedings, and supplementary to the decree rendered 
therein. The right of the court to carry into eflfect its own orders 
and decrees is asserted and maintained. In the course of the opin- 
ion the learned justice adopts the language of a case quoted : 

"The tltle held by the mortgagor passes under tbe decree to the purehaser 
upon tbe consummatlon of the sale by tbe master's or sheriff's deed. As 
against ail parties to tbe suit, tbe title is gone; and as the rigbt to the pos- 
session, as against them, foUows the tltle, It would be a useless and vexatious 
course to require tbe purcbaser to obtaJn sucb possession by another suit. 
Sucb is not tbe course of procédure adopted by a court of equity." 

But the jurisdiction does not dépend alone on the supplemental 
bill. If it be treated as an original bill, it is ancillary in its char- 
acter, growing out of, dépendent upon, and in aid of the original bill. 
See Clarke v. Mathewson, 12 Pet. 120; Fost. Fed. Prac. 28, 29. This 
question will be discussed in connection with the other objection, 
that the bill seeks to enjoin proceedings in a state court. The orig- 
inal bill was flled against parties among whom was the Western 
North Carolina Railroad, a corporation. The issues in the case 
were the existence of the mortgage, the validity of the mortgage, 
the debt due under the mortgage, and the right to a foreclosure and 
sale. With respect to the mortgage, it was distinctly averred that 
it was authorized, made, executed, and delivered in ail respects in 
conformity with law. Ail thèse issues were decided in favor of the 
complainant, and were flnally and forever adjudicated as between 
the parties and their privies. The Western North Carolina repre- 
sented each and every of its stockholders. They were not necessary 
or proper parties to the suit. The corporation fully represented 
each of them. Eaiiroad Co. t. Howard, 7 Wall. 392. If there ex- 
isted any reason why it did not or could not represent the stock- 
holders, or any of them, on proper showing any stockholder could 
hâve been permitted to intervene and protect his interest. Nothing 
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of this kind was done. Indeed, up to the récent proceedings in 
Kowan county no word of complaint had been heard during the suit 
in this court, while the advertisement of the sale was progressing, 
after the sale was made, when the Southern Eailway went into pos- 
session, and during its opération of the road. The decree was 
entered, and bound the corporation and its stockholders. There 
can be no question that the circuit court had jurisdiction of the 
cause. There is no prêteuse or proof of fraud or collusion between 
the Central Trust Company, the Western North Carolina Railroad 
Company, and the purchaser. The judgment of foreclosure is con- 
clusive against the stockholders, both as to the validity and the 
amount of the claim of the Central Trust Company. Slee v. Bloom, 
20 Johns. 669 ; Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ot. 739. Not- 
withstanding this, the suit now complained of was instituted in the 
State court in behalf of stockholders and creditors, averring that 
the mortgage to the Central Trust Company by the Western North 
Carolina Railroad is void, the proceedings and sale thereunder and 
the order and decree of this court void, and the title made to the 
purchaser ordered and conflrmed by this court void. Ail this in 
défiance of the order of injunction issued by this court when it took 
possession of and administered this mortgaged property, requiring 
ail claimants to litigate in this court. It also seeks in the state 
court a reversai and annulling of the solemn decrees and orders of 
this court made in a cause in which thèse stockholders were privies. 
It is not to be supposed for a moment that the state court will be 
so regardless of the comity which does exist and should exist be- 
tween the courts sitting within the same territory as to sit in judg- 
ment upon the validity of a decree of this court, or that it will 
assume jurisdiction in issues over which this court has for so long 
a period exercised and held jurisdiction. But this will not protect 
the parties who hâve sought in this collatéral way to impeach the 
action and decree of this court. They can be reached by its injunc- 
tion, because they were brought into, and are within, its jurisdic- 
tion. This is the unquestionable right and power of this court. In 
Dietzsch v. Huidekoper, 103 U. S. 494, this was ruled : 

"After the plaintlff removed to a proper court of the United States a suit 
In replevin brought in a state court, the latter proceeded to try it and render 
judgment for a retomo habendo. An action having thereupon been brought 
In a state court against hîm and his sureties on the replevin bond, they flled 
their bill in the circuit court of the United States, praying that plaintitï in 
the action be enjoined from further prosecuting it. The circuit court properly 
granted the prayer of the bill." 

So in French v. Hay, 22 Wall. 250. A case was properly removed 
from a state court under one of the acts of congress relating to remov- 
als into the circuit court of the United States. A complainant, getting 
a decree in a state court, sent the transcript into another state, and 
sued the défendant on it there. The circuit court into which the case 
is removed may enjoin the complainant from proceeding in any such 
or distant court until it hears the case; and if, after hearing, it annuls 
the decree of the state court, and dismisses it, as wanting equity, the 
decree may make the injunction perpétuai. The court says: 
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"This bill Is not an original one. It is auxiliary and dépendent In Its cbar- 
acter,— as much so as If It were a bill of review. The court, having jurisdlc- 
tlon In personam, had power to require tbe défendant to do or to refrain from 
doing anything beyond the limits of its territorial jurisdiction whicli it mlght 
hâve required to be done or omitted within the limits of such territory. 
Having the possession and jurisdiction of the case, that Jurisdiction embraced 
everything in the case, and every question arislng which could be determlned 
in It, until it reached its termination, and the jurisdiction was exhausted. 
While the jurisdiction lasted, it was exclusive, and could not be trenched 
upon by any other tribunal. The court below might, upoa a cross bill, and 
perhaps upon motion, hâve given the relief which was given by the Inter- 
locutory and the final decree in the case before us." 

So, in Président, etc., v. Merritt, 59 Fed. 7, a fédéral court which 
has obtained jurisdiction may enjoin a party from prosecuting in a 
State court a subséquent action which will defeat or impair the same, 
notwithstanding section 720, Kev. St. 

It is said, however, that this matter has been decided by the su- 
prême court of North Carolina, that it involves the construction of a 
State statute, and that the suprême court has held that the purchase 
by the Southern Kailway Company of the property and franchises of 
the Western North Carolina Railroad Company is null and void. 
This court, without question, foUows the décisions of the suprême 
court of North Carolina in the construction of the state statu tes in 
matters of local concern. But unfortunately in the présent case it 
has not the aid of such construction. The case of James t. Railroad 
Co. (N. C.) 28 S. E. 537, has not the far-reaching effect which is claimed 
for it. The single question in that case was, does the Western North 
Carolina Railroad Company still exist as a corporation, and as such ow- 
ing duties to the state? And that question is decided in the affirmative. 
This bill, filed by stockholders and creditors, goes further, and seeks 
to secure a déclaration that the proceedings in foreclosure in this 
court, the sale thereunder, the purchase" at such sale, and the deed 
in pursuance thereof, are null and void, and then seeks to sequester 
ail the property so purchased for the beneflt of the stockholders and 
creditors of the Western North Carolina Railroad Company. The 
case of James v. Railroad Co. cannot be quoted as authority for thèse 
positions. The Southern Railway Company was not a party to the 
suit, nor could its rights and interests be adjudicated in that case. 
The court decided the question immediately before it. And, so 
far as the Western North Carolina Railroad Company and its respon- 
sibilities are concerned, this décision is final. Notwithstanding that it 
has lost ail of its property, including its franchise, under which it 
operated the railroad and received its tolls and fares (Code N. C. § 671), 
it has not freed itself from its obligations to the state (Id. § 676). 
But, as to any other matter or thing contained in the opinion of the 
learned justice who delivered it, ail thèse are obiter, — listened to 
with ail the respect the composition of the court demands, but of 
authority nowhere. The Western North Carolina Railroad Com- 
pany was created a corporation by the législature of that state in the 
exercise of a sovereign power. This sovereign power made of several 
persons a single entity, and conferred on them the franchise of acting 
as one person. This new person, créature of the law, and existing 
through the grâce of and at the will of the sovereign, was then 
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clothed with certain powers, and granted certain privilèges. Thèse 
are its franchises. Fîrst, the franchise of existence as a corporation, 
— its life and being. This is inséparable from it When it parts 
with it, — with this franchise, — it parts with its life. But, with re- 
spect to the other franchises with which it bas been clothed, — the right 
and privilège to act as a common carrier, to carry passengers and 
goods, to charge tolls, to operate a railroad, — thèse it enjoys as an 
individual could, and they are net inséparable from its existence. 
They are its property. A franchise to be a corporation is distinct 
from a franchise, as a corporation, to maintain and operate a rail- 
road. The latter may be mortgaged without the former, and may pass 
to the purchaser at the sale. Memphis & L. R. Co. v. Eailroad 
CJom'rs, 112 U. S. 610, 5 Sup. Ot 299. Under the laws of North 
Carolina, a corporation can sell, transfer, or mortgage its franchises. 
Code N. C. §§ 671, 673-675. And the franchise, so far as it relates 
to the receiving of fare or tolls, may be sold with or without the 
other property of the corporation. Sections 671, 672. When, there- 
fore, the Western North Carolina Eailroad Company mortgaged its 
franchise, with its property of every description, it had a clear right 
so to do. The mortgagee got a good title, and the purchaser at a 
sale for foreclosure could become the owner of the franchise, so far 
as relates to the receiving of fares and tolls. And, when sold, the 
franchise, as well as ail the other property, ceased to belong to the 
Western North Carolina Railroad Company, and to be responsible 
for its debts. But it is said that the Southern Railway purchased 
under the foreclosure of a second mortgage. But it purchased ail 
the right, title, and interest in the property and franchise held by 
the Western North Carolina Railroad Company. In North Carolina 
a mortgagee holds the légal title, and the mortgagor has the equity 
of rédemption. In the case at bar the Central TVust Company, under 
the flrst mortgage, had the légal title, and under the second mortgage 
had an assignment of the equity of rédemption. When this last was 
foreclosed, this assignment of the equity of rédemption became ab- 
solute and flxed, and vested by the sale in the purchaser. Under 
the decree made in the cause in which the Central Trust Company 
was a party complainant, the owner of the légal estate, as flrst mort- 
gagee, and of the equity of rédemption, as second mortgagee, the pur- 
chaser is said to be the owner of ail the property late of the Western 
North Carolina Railroad Company. This binds the mortgagee, and 
thenceforward the Southern Railway Company, as to ail the rest of 
the world, was the owner of this property; and, as to the Central 
Trust Company, it has assumed the payment of the debt due to it. 

It has been urged that the purchaser, the Southern Railway Com- 
pany, is a corporation of the state of Virginia, and can neither 
purchase nor hold a railroad in North Carolina. With regard to the 
purchase, the sections of the Code relating to the subject made no 
discrimination between natural persons and corporations as purchas- 
ers of corporate property. Code, §§ 671-675, 697. The word "per- 
son" is used, and this means both natural and artiflcial persons. A 
corporation is a person, within the meaning of the fourteenth amend- 
ment, and is under its protection. Santa Clara Co. v. Southern Pac. 
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R Co., 118 U. S. 394, 6 Sup. Ct. 1132. With regard to the right to 
hold, tiiis question cannot be made either by Mrs. James or Pearson. 
Let an injunction issue against the défendants in this suit, and ail 
others who go in with them in the proceeding complained of, in ac- 
cordance with the prayer of the bill, to remain of force untîl the 
further order of this court. 



SAVINGS & TRUST CO. OF CLEVELAND, OHIO, v. BEAR VALLEY IRR. 

CO. et al. 

<Oireuit Court, S. D. California. June 27, 1898.) 

No. 659. 

1. JuDGMENT Lien— Extension— Pkopbrtt in Hands of Bbcbivers. 

The lien created by Code Civ. Proc. Cal. § 674, by flling a transcrlpt o( 
the Judgment with the county recorder, Is not continued beyond the stat- 
utory period of two years by the mère fact that duriug such perlod ail the 
judgment debtor's property is in the hands of receivers, under the control 
of courts having jurisdiction. And if, during this period, the judgment 
debtor does not ask permission of the court appointlng the receiver to 
levy his exécution, he loses his lien by his own neglect. 

3, Same — Extension bt Aghbbmbnt. 

The period for which a judgment lien exists by statute cannot be ex- 
tended by consent or agreement. 

Wm. J. Hunsaker, for Savings & Trust Co. of Cleveland. 
White & Monroe, for Grant Bros. 

EOSS, Circuit Judge. The bill in this suit, which is brought to 
foreclose the lien of a certain mortgage or trust deed executed by the 
Bear Valley Irrigation Company to the complainant, and of certain 
receiver's certificates issued pursuant to orders of this court made in 
the preceding case of James Gilbert Foster against Bear Valley Irri- 
gation Company, was liled September 16, 1895. A. A. Grant, L. A. 
Grant, and John E. Grant, as partners doing business under the firm 
name of Grant Bros., were made parties défendant to the bill, it being 
therein alleged that they, with a number of other défendants, had, 
or claimed to hâve, an interest in the property constituting the subject 
of the suit, but which interest or claim it was therein alleged was 
subséquent and subject to the complainant's liens. On the 5th day 
of September, 1896, Grant Bros, flled herein an answer to the bill, 
and on November 2, 1896, a cross bill, to which they made parties 
défendant the Savings & Trust Company of Cleveland, Ohio, Bear 
Valley Irrigation Company, New Bear Valley Irrigation Company, 
A. G. Hubbard, Arthur Young, J. J. Miller, and W. H. Glaiss. The 
complainant, Savings & Trust Company, A. G. Hubbard, New Bear 
Valley Irrigation Company, and Arthur Young thereafter flled excep- 
tions to the answer and a demurrer to the cross bill, which hâve been 
argued and submitted by the respective counsel, and are now for dispo- 
sition. Both the answer and the cross bill assert a lien in favor of 
Grant Bros, on certain lots of land covered by the original bill, which 
they claim to be a prior lien to any lien of the complainant. The lots 
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of land upon which tMs lien is asserted are situated in the county of 
Eiverside, Cal., and were so situated at the time of the rendition of 
the judgment upon which the alleged lien is based. The judgment, 
which was for |32,030.10 and |13.20 costs, was recovered in a suit 
brought by Grant Bros, against tbe Bear Valley Irrigation Company in 
tke superior court of San Bernardino county, Cal. It was duly ren- 
dered and entered on the 23d day of December, 1893, and on the same 
day a duly-certified transcript of the original docket entry of the 
judgment was âled in the office of the county recorder of the county of 
Riverside, Cal. This was prior to some of the complainant's alleged 
liens. In addition to thèse facts, which appear both by the answer 
and the cross bill, the latter also allèges: That both at the time of 
the entry of the judgment and of the recording of the transcript of 
the docket thereof in Riverside county, the Bear Valley Irrigation 
Company was, and had long been, the owner in fee of the real property 
upon which the cross complainants assert their lien. That at the 
time they acquired theirs there was no other valid lien of any kind 
upon the lots of land in question except a judgment lien in favor of 
W. H. Glass and J. J. Miller for the sum of |2,407.46, which, however, 
has been fully paid and satisûed. That in the month of December, 
1893, and prior to the recovery of the cross complainants' judgment, 
in a suit brought by the Alessandro irrigation district against the 
Bear Valley Irrigation Company in the superior court of San Bernardi- 
no county, a receiver was appointed, who qualified as such, and took 
possession of ail of the property of the Bear Valley Irrigation Com- 
pany, including that upon which the cross complainants assert their 
lien. That the receiver so appointed by the superior court of San 
Bernardino county continued in the possession of ail of the property 
taken by him until some time in the month of March, 1894, when 
judgment was recovered in this court by James Gilbert Foster against 
the Bear Valley Irrigation Company in an action then pending herein 
in which Foster was complainant and the Bear Valley Irrigation Com- 
pany défendant, after the recovery of which judgment, and upon appli- 
cation of the said judgment créditer made in an action brought by him 
in this court for that and other purposes, A. P. Maginnis and J. A. 
Graves were by this court duly appointed receivers of ail of the prop- 
erty of the Bear Valley Irrigation Company, and immediately quali- 
fied as such receivers, and took possession thereof, including the lots 
of land upon which the cross complainants assert their lien, and re- 
tained possession thereof under the orders of this court until the ap- 
pointment of a receiver thereof in this case on the 25th day of Sep- 
tember, 1895, whereupon ail of the propertv held by Maginnis and 
Graves as receivers was by order of this court transferred to the re- 
ceiver in this suit, who has ever since retained possession thereof. 
That cross complainants were not parties to the suit in the superior 
court of San Bernardino county, in which a receiver of the property 
in question was appointed, nor in the case of Foster against the Bear 
Valley Irrigation Company in this court, in which Maginnis and Graves 
were appointed receivers. That after the apnointment of the latter 
an effort was made by Arthur Young, and others for whom he was 
acting, among whom, it is alleged upon information and belief, were 
89F.-3 
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the Savings & Trust Company of Oleveland, OMo, and the said A. H. 
ÊEubbard, to préserve ail of the property of the Bear Valley Irrigation 
Company, ail of whom, it is alleged, were desirous of purchasing ail 
liens upon the property which were prior to the mortgage lien of the 
Savings & Trust Company. That pursuant to that désire the cross 
complainants, on the 13tli day of June, 1894, entered into an agree- 
ment with Young, which recited the pending litigation against the 
Bear Valley Irrigation Company, and that Young was acting for cer- 
tain parties, not named, interested in the préservation of the prop- 
erty of the Bear Valley Irrigation Company, and was engaged in 
forming a new irrigation corporation under the laws of Arizona, with 
power to acquire property formerly belonging to the Bear Valley 
Irrigation Company, with a capital stock of 14,000,000, in shares of 
$100 each, and with power to issue |2,50O,00O of ita first mortgage 
bonds of the dénomination of |500 each, bearing interest at the rate 
of 6 per cent, per annum, to be secured on ail the real property ac- 
quired by it; and reciting the ownership by Grant Bros, of a claim 
against the Bear Valley Irrigation Company amounting in the aggre- 
gate to 132,043.30, and evidenced by a judgment recoVèred in the su- 
perior court of San Bernardino county, Cal., on the 23d day of Decem- 
ber, 1893, bearing interest at the rate of 7 per cent, per annum from 
that date; and reciting that in considération of the payment by Young 
to Grant Bros, of $10,000 in cash on account of the said judgment 
claim, and the further payment thereon within 60 days of a sum suf- 
flcient to make, with the f 10,000 then paid, 50 per centum of the judg- 
ment claim as it should then exist, with interest, and in considération 
of the performance of the promises therein made by Young, Grant 
Bros, thereby agreed to assign, sell, and set over to Young "their said 
claim, and ail the security they now hold for the payment thereof, 
when there is organized said new irrigation corporation under the 
laws of Arizona, and when said irrigation company shall hâve be- 
come the owner of the real property formerly owned by the défendant 
(Bear Valley Irrigation) company, and now in the possession of the 
said receivers, and when said new company shall hâve organized and 
executed |2,500,000 of its bonds of the dénomination of |oOO each, 
which bonds shall be numbered from 1 to 5,000, inclusive, and in each 
of which bonds it shall be recited that it is one of a séries of 5,000 
bonds only, of equal dénomination, numbered from 1 to 5,000, in- 
clusive, and that said 5,000 bonds are secured by a flrst mortgage oh 
ail the property of said corporation, and has secured the same by such 
flrst mortgage on ail the real property acquired by said new cor- 
poration, as aforesaid, and has recorded said mortgage in time to 
make it a flrst lien on said property, which mortgage shall recite sub- 
stantially that it secures and is a flrst lien to secure 5,000 bonds only 
of the dénomination of f 500 each, and shall hâve executed and issued 
its capital stock, as aforesaid, on the payment by said Young to the 
owners and holders of the claim described herein of an amount of said 
bonds of the face value of the balance of said judgment claim as the 
«ame shall stand, with interest, at the date said bonds shall be de- 
iivered to them, and also of shares of said stock of the face value of 
the balance of said judgment claim. That said bonds and stocks. 
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when said bonds are a flr»t lien on ail said property, and when so re- 
ceived by the owners and holders of this claim after the payment of 
the Dioney herein provided for, and not before, shall be talcen and 
receired by them as full payment and satisfaction of said claim, and 
said owners and bolders of this claim will deliver to said Young, after 
the payment of ail the money herein provided for, and not before, and 
contemporaneously with the réception of said bonds and stock as pay- 
ment of their claim, ail the security held by the owners of the claim, 
given to insure the payment of said claim. Said Arthur Young, as 
agent, on his part agrées to use ail bis endeavors to form said Com- 
pany, and to hâve said stock and bonds issued as herein contemplated, 
and binds himself to deliver to the owners and holders of this claim, at 
the times above mentioned, said amount of shares of stock and said 
amount of bonds in full payment of said claim. It is further under- 
stood that the holders of said daim hereby assent to said judicial sale, 
subject to their lien; that noue of their rights or liens against the 
property of the défendant (Bear Valley Irrigation) company now in 
the hands of said receivers shall be impaired by this agreement or by 
said sale until they are paid said money and said stock and bonds as 
hereinbefore provided for, in which case their claim against said 
company and property thereof shall be extinguished." 

The cross bill allèges, upon information and belief, that the agree- 
ment just stated was made by Young at the suggestion and for the 
benefit of the Savings & Trust Company of Cleveland, Ohio, and of 
Hubbard; that the moneys provided for by the agreement were paid 
to the cross complainants by Young, and that in pursuance of the 
agreement Young and the parties whom he represented did form a 
new irrigation corporation under the laws of Arizona, with power to 
acquire property belonging to the Bear Valley Irrigation Company, 
with a capital stock of $4,0W),OO0, in shares of |100 each, which corpora- 
tion so formed was the défendant New Bear Valley Irrigation Com- 
pany, which latter company became the owner by conveyance from 
Young, made on the 14th day of December, 1894, of ail the real prop- 
erty formerly owned by the Bear Valley Irrigation Company, and 
which was in the possession of Maginnis and Graves, as receivers, on 
the 13th day of June, 1894. The cross bill aiso allèges that prior 
to the filing of the original bill in this suit Young assigned ail his 
interest in the agreement with the cross complainants to a joint com- 
mittee consisting of the said A. G. Hubbard, Arthur Young, and one 

Sterling; and, upon information and belief, that the said 

joint committee represented the Savings & Trust Company of Cleve- 
land, Ohio, and received the assignment for the benefit of that com- 
pany, and to enable it to obtain ail the outstanding liens against the 
property which had formerly belonged to the Bear Valley Irrigation 
Company, and that the Savings & Trust Company, prior to the flling 
of the bUl herein, became, and ever since bas been, the owner of that 
contract. The cross bill further allèges that Young and his assignées, 
and the Savings & Trust Company of Cleveland, Ohio, and the New 
Bear Valley Irrigation Company bave failed and refused to cause 
the latter to exécute the bonds or stock provided for by the agree- 
ment between Young and the cross complainants, and hâve failed and 
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refused to exécute the mortgage provided for by tliat contract. It 
is further alleged in the cross bill that the Savings & Trust Cîompany 
control the New Bear Valley Irrigation Company, and are the own- 
ers of ail of its stock, or control the same, and that the purpose of the 
organization of the last-mentioned company was the acquiring of the 
property of the Bear Valley Irrigation Company when sold under the 
decree of this court. The cross bill further allèges that there has 
been no time since the cross complainants recovered their judgment 
against the Bear Valley Irrigation Company when they could hare 
levied an exécution issued thereon upon any of the property in ques- 
tion, "on account of the same being in the possession of receivers duly 
appointed by courts of compétent jurisdiction." In addition to ask- 
ing for answers to certain interrogatories propounded, the prayer is 
that the judgment recovered by the cross complainants against the 
Bear Valley Irrigation Company be decreed to be a first lien upon the 
lots of land situated in Eiverside county, and paramount to any lien 
of the complainant, and that the amount remaining due upon that 
judgment be directed to be paid to the cross complainants out of any 
proceeds realized by the sale of the property. 

The only substantlal différence, if any, between the answer and 
cross bill consists in the averments of the latter respecting the agree- 
ment between Young and the cross complainants. It is yery clear 
that, so far as appears, the only lien ever held by the cross complain- 
ants upon any of the real property in question grew out of the judg- 
ment recovered by them against the Bear Valley Irrigation Company 
in the superior court of San Bernardino county. That lien was given 
by the statute of the state, and by that only. The statu te reads : 

"A transcrlpt of the original docket, certified by the clerlî, may be filed 
with the recorder of any other county, and from the time of the flling the 
judgment becomes a lien upon ail the real property of the judgment debtor 
not exempt from exécution, in such county, owned by him at the time, or 
which he may afterwards, and before the lien expires, acquire. The lieu 
continues for two years unless the judgment be previously satisfled." Code 
Civ. Proc. Cal. § 674. 

The judgment having been rendered and entered in the superior 
court of San Bernardino county on the 23d day of December, 1893, and 
a certified copy of the docket entry thereof having been recorded on 
the same day in the office of thè county recorder of the county in 
which the lands in question are situated, a lien for the amount of the 
judgment thereupon arose, and attached to the lands in favor of the 
judgment creditors. Coming into existence December 23, 1893, the 
two years prescrjbed by the statute for the continuance of the lien 
expired prier to the flling of either the cross bill or the answer to 
the original bill. One of the concluding clauses of the cross bill is, 
as has been seen, that "there has been no time since the cross com- 
plainants recovered their judgment against the Bear Valley Irrigation 
Company when they could hâve levied an exécution issued thereon 
upon^any of the property in question, on account of the same being 
in the possession of receivers duly appointed by courts of compétent 
jurisdiction." It is nowhere alleged that the judgment creditors ap- 
plied at any time during the two years that the statute continued 
the lien in their favor to any court whose receiver had possession of 
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the property, for leave to le^'y an exécution on it to satisfy their lien. 
It certainly cannot be presumed that any court would hâve withheld 
from the judgment créditer s the benefit of their statut ory lien. As 
was said by the suprême court of California in Petaluma ^v. Bank t. 
Superior Court, 111 Cal. 488, 497, 44 Pac. 177, 180: 

"It is undoubtedly the prevailing doctrine that courts of equity will not 
permit their receivers to be sued, or property in tlieir possession to be seized 
or sold, without leave aslîed and granted; but since the refusai of leave to 
sue in those tribunals or to enforce the judgments of those courts would lu 
many cases destroy or impair rights which the court appolnting the receiver 
has no power to conserve, it is a boast of such courts that they never refuse 
leave In a proper case." 

What the resuit of such a refusai would hâve been need not be con- 
sidered, sinee no such application appears to hâve been made during 
the life of the lien. 

The record shows that several months after the expiration of the 
statutory period of two years from the acquisition of the cross com- 
plainants" lien they applied to this court for leave to proceed to levy 
upon and sell the lands in question under an exécution to be taken ont 
by them upon their judgment against the Bear Valley Irrigation Com- 
pany. The application was not made until July 23, 1896, and was 
denied by this court on the ground that the applicants' judgment lien 
upon the property had expired. It had been lost by their own lâches. 
No opinion was delivered in support of the ruling then made, but, as 
the same question is again presented in another form, I will proceed 
to show that the views then held by the court were correct, and must 
be adhered to. 

As the lien relied upon by Grant Bros, is purely a créature of the 
statute, it is manifest that its scope must be measured by that statute. 
In Isaac v. Swift, 10 Cal. 71, 81, the suprême court of California, in 
construing the provision of the old practice act of the state, corres- 
ponding to the statute now in question, said : 

"The section [204] créâtes the lien of the judgment, and also fixes the period 
of its continuance. Taking the différent portions of the section together, 
and the intent is clear that the lien should not continue beyond the time 
specified. ïhe power that créâtes confines the existence of the thing created 
within a specified period. The lien itself would not exist without this pro- 
vision of the statute, and, of course, cannot exist beyond the time expressly 
stated. We could as well assume the existence of the lien in the first in- 
stance without the statute, as to assume its continuance without the statute. 
It requires express words to create the lien, and it equally requires express 
words to continue it beyond the time specified. Had the Code simply created 
the lien without limiting the period of its existence, then we could not pré- 
sume that any limit was intended. But when a limit is expressly stated, 
we cannot présume a continuance beyond it. The rule that confines the lien 
of the judgment strictly within the two years is the most simple and certain 
in theory, and the most bénéficiai in practice. If we hold that the lien of 
the judgment may be prolongea beyond the period stated by the issue and 
levy of an exécution within the time, then we can fix no deflnite and certain 
limits to the continuance of the lien. Once we pass the limits of the statute, 
we open a door to the most vexations litigation. The titles to real estate 
would become uncertain, and the useful end intended to be accompUshed by 
our recording System would, in fact, be defeated. A party wishing to pur- 
chase the land of the judgment debtor could not do so with safety without 
the exercise of extraordlnary diligence. The provisions of the Code give 
the judgment creditor ample protection. He can cause an exécution to issue 
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at any time, and under It the sherîff can advertise and sell withln thé short 
period of twenty days. There is, therefore, no reason for allowlng him the 
pririlege of delaying the issue of exécution untll it is too late to sell before 
the lien expires. It Is true that an oceaslonal hard case may arlse under the 
strict rule, but upon the whole it must be productive of the most good." 

In Bagley v. Ward, 37 Cal. 121, 133, the court said: 

"The doctrine in New York and In this state is that, in order to préserve 
the priority acquired by the judgment lien, the sale must be made during the 
statutory period of the lien. Isaac v. Swift, 10 Cal. 81; Koe v. Swart, 5 Cow. 
294; Little v. Harvey, 9 Wend. 158; ïufts v. Tufts, 18 Wend. 621; GrafC 
V. Kip, 1 Bdw. Ch. 619; Pettit v. Shepherd, 5 Paige, 49.3. This was so held 
on the ground that the opposite rule would estend the lien beyond the time 
mentioned in the statuts. It would seem unaccountable that the législature 
should bave been so particular in fixing the period of the existence of the 
judgment lien, and that the courts should hâve been so careful in maintaln- 
ing it, if, at the same tîme, the plaintifC might hâve acquired a lien through 
the exécution that would last for the lifetime of the judgment." 

The construction thus put by the highest court of the state upon 
the state statute on which the judgment lien in question whoUy dé- 
pends for its création and continuance is binding on the fédéral 
courts. Cléments v. Berry, 11 How. 398; Ward v. Chamberlain, 2 
Black, 430. Moreover, it is in accord with the gênerai rule in re- 
spect to such statutes. 

In Laidlaw v. Navigation Co., 26 C. G. A. 665, 668, 81 Ped. 876, 879, 
where a state statute gave a lien, but conditioned the right thereto 
upon the commencement of an action to enforce it within a certain 
period, the circuit court of appeals of this circuit said: "Time bas 
thus been made of the essence of the right, and the right is lost if the 
time is disregarded," — citing The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 
140, in which latter case the suprême court, in speaking of a right 
created by statute, said: 

"The statutes create a new légal liabillty, with a right to sue for its enforce 
ment, provided the suit is brought within twelve months, and not otherwlse. 
The time within which the suit must be brought opérâtes as a limitation 
of the liability itself as created, and not of the remedy alone. It is a con- 
dition attached to the right to sue at ail. * * * Time bas thus been made 
of the essence of the right, and the right is lost If the time is disregarded." 

In Re Boyd, 4 Sawy. 262, 3 Fed. Cas. 1001 (No. 1,746), where an 
Oregon statute giving a judgment lien was construed, the court said : 

"The lien arises, not from the judgment, but the docket thereof. • • * 
Being a créature of the statute, and not an incident or conséquence of thé 
judgment, its existence and validlty dépend upon a docket entry in conformity 
with the statute. It Is a strict légal right or advantage, and must stand or 
fall by the statute which glves it." 

In 2 Freem. Judgm. p. 625, that author says: 

"The charaeter, estent, and duration of judgment liens are dépendent upon 
the express will of the législature. Neither the courts nor the parties are 
regarded as having power to extend them." 

See, also, In re Estes, 3 Fed. 142; Bush v. Farris, 18 0. C. A. 315, 
71 Fed. 774; Albee v. Curtis, 77 lowa, 647, 42 N. W. 508; Lakin v. 
McCormick, 81 lowa, 548, 46 N. W. 1061; Fur Factory v. Teabout 
(lowa) 73 N. W. 875; McAfee t. Eeynolds (Ind. Sup.) 28 N. E. 423; 13 
Am. & Eng. Enc. I^aw, 689. 
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It is contended on behalf of the judgment creditors that, inasmuch 
as during the entire period of two years immediately following the fll- 
ing in the office of the recorder of Kiverside county of the transcript 
of the docket entry of their judgment the lands in question were in 
possession of receivers appointed by this and the superior court of San 
Bernardino county, the judgment creditors were prevented from en- 
forcing their lien, and that this operated to extend its life; and that, 
if this be not so, the agreement entered into between the judg- 
ment creditors and Young had the same effect. Certain it is that the 
statute itself makes, in terms, no provision for any extension what- 
ever of the lien thereby given beyond the prescribed two years. It 
was held by the suprême court of California in an eàrly case — Dewey 
V. Latson, 6 Cal. 131 — that where an appeal was talœn from the judg- 
ment, and exécution thereon stayed by the giving of a sufficient 
undertaking, thereby precluding the judgment créditer from enforcing 
his judgment during the pendency of the appeal, the time during 
which the stay was effective should not be considered in Computing the 
period during which the lien would continue. That case was severely 
criticised in 2 Freem. Judgm. § 394, as importing, by construction, 
an exception into the statute not there found; and, while subsequently 
followed in the same court upon the point directlv decided (Englund v. 
Lewis, 25 Cal. 337; Chapin v. Broder, 16 Cal. 421), the logic of the 
opinion by which the décision was supported was very much doubted 
in subséquent cases, and an indisposition expressed to extend the 
doctrine of it beyond the précise point decided (Solomon v. Maguire, 
29 Cal. 227; Barroilhet v. Hathaway, 31 Cal. 395). Accordingly, in 
Eogers v. Druffel, 46 Cal. 654, the court held that an order enjoining 
a sale on such an exécution does not stop the running of the two-years 
lien, nor extend the time within which the sale must be made. In 
the case at bar no appeal appears to hâve been taken from the judg- 
ment recovered by Grant Bros., nor does exécution upon their judg- 
ment appear to hâve been in any manner stayed. They made no 
effort whatever to enforce their lien during its life, but slept upon 
their rights until they expired by statutory limitation. That being 
so, it is unnecessary to consider whether, had exécution been issued 
upon the judgment, and levied upon the land during the life of the 
lien, the latter would hâve continued after the expiration of the statu- 
tory period of two years, — no sale being made within the two years. 
Nor is the statute in question to be conf used with the ordinary statute 
of limitations, which affects the remedy only. In the statute under 
considération, and in others of like nature, the limitation prescribed is 
an essential part of the right created. The expiration of the limita- 
tion therefore extinguishes the right, and does not, like the ordinary 
statute of limitations, merely affect the remedy. Cochran v. Young. 
104 Pa. St. 333; Suggs v. Insurance Co., 71 Tex. 579, 9 S. W. 67G; 13 
Am. & Eng. Enc. Law, 689. It results, further, from the nature of 
the lien in question, that it did not admit of extension by consent or 
agreement of the parties, — ^much less by agreement with one not a 
party to it. "A judgment lien," said the suprême court of California 
in Eby v. Foster, 61 Cal. 287, "must hâve a commencement. If it 
exists, its commencement is the day when the judgment was docketed. 
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for it ia by docketing the judgment that the lien is created; and it 
runs for two years from and af ter that time. Ackley v. Chamberlain, 
16 Cal. 181; Barroilhet v. Hathaway, supra; Eogers v. Druffel, 
supra; Code Civ. Proc. § 671. And the time must appear by the 
record, for, as the lien is purely statutory, neither its existence nor 
commencement can be proved by paroi. Racouillat v. Requena, 36 
Cal. 651; Norris v. Jackson, 9 Wall. 125." Precisely the same reason 
equally applies to any other kind of extrinsic proof. Besides, it does 
not appear from the agreement between Grant Bros, and Young that 
it was thereby contemplated that the lien of the former should be in 
any way affected by the agreement. On the contrary, the agreement 
expressly recites i"that none of their [Grant Bros.'] rights or liens 
against the property of the défendant company now in the hands of 
said receivers shall be impaired by this agreement or by said sale 
until they are paid said money and said stock and bonds as herein- 
before provided for, in which case their claim against said company 
and property thereof shall be extinguished." In their brief, counsel 
for the cross complainants say : 

"We do not care whether the court décides that Grant Bros, now hâve a 
lien or not, but we do insist that the court should décide that, having a lien 
at the time the property was taken possession of by this court, and at the 
time this court virtually said that Grant Bros, could not satisfy an existing 
lien, ail the liens then existing should be marshaled as they were at that 
time, and that the complainant should not hâve a sale in its favor without 
first paying off thèse prior liens." 

In the first place, this court did not say to Grant Bros, at the time 
the property was taken into the possession of the court, or at any 
other time, that they could not satisfy their existing lien. On the 
contrary, as has been shown, no obstacle was placed by this or any 
other court, so far as appears, in the way of the enforcement of their 
lien; and the law admonished them that, if they did not enforce it by 
the exécution of their judgment during the period prescribed for its 
continuance, the lien would be lost. Having made no effort to pro- 
tect their rights during the life of the lien, they must suffer the consé- 
quences of their own neglect. But, if they had been guilty of no 
lâches, this court is powerless to extend their lien beyond the statutory 
limit. As was well said by the suprême court of California in Mor- 
row V. Barker (Cal.) 51 Pac. 12: "A court is not authorized to make 
an exception to relieve from hardship, or to aid inhérent equities. 
* * * It would serve to point an argument to lawmakers, but not 
to judges, whose sole response must be 'Ita scripta lex.' " Sée, also, 
McIver v. Ragan, 2 Wheat. 25; French's Lessee v. Spencer, 21 How. 
228; yturbide's Ex'rs v. U. S., 22 How. 290. 

For the reasons stated I think it clear that neither the answer nor 
the cross bill discloses any interest in Grant Bros, in any of the prop- 
erty in question, for which reason orders will be enteried sustaining 
the exceptions to the answer and the demurrer to the cross bill, with 
leave to them to amend within the usual time if they shall be so 
advised. 
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WYLER V. UNION PACIFIC EY. CO. 

(Circuit Court, W. D. Missouri, W. D. May 23, 18Ô8. 

No. 1,212. 

1. J0DSMENT — SeTTING ASIDB — POWBB OF COURT DORING TeRM. 

A court retalns full power over Its orders and judgments during the 
term at wliicli they are entered, and may, on due notice to ttie parties, 
set aside a judgment or order on its own motion or on the motion of a 
party. 

2. Ambndmbnt op Plbading — Restating Abandoned Cause of Action— Dis- 

CRETioH oï Court. 

Tliree years after the commencement of an action the plaintiff, by 
leave of court, filed an amended pétition, in which he placed his right to 
recover on a différent ground from that stated in his original pétition. 
The case was thereafter trled three tlmes, a judgment for plaintiff after 
the third trial being reversed by the suprême court on the ground that 
the amended pétition stated a new cause of action, which was at the 
time barred by limitation. Held, that the court would not. In the exer- 
cise of its discrétion, after the cause had been remanded and nine years 
after such amended pétition was flled, permit plaintiff to a gain amend by 
restating the original cause of action, which he had abandoned. 

This cause was heard on an application by plaintiff for leaye to file 
an amended pétition and a motion to set aside an order relating 

thereto. 

Thomas P. Fenlon, for plaintiff. 
Beebe & Watson, for défendant. 

PHILIPS, District Judge. On the llth day of November, 1897, 
when this cause was reached for trial, the plaintiff, against the objec- 
tion of the défendant, was permitted by the court to file an amended 
pétition in this case. When the amended pétition was thus filed, 
the défendant demurred thereto, and the court sustained the demurrer. 
The plaintiff declining to plead further, judgment was entered up on 
said demurrer. On the 13th day of November, 1897, the défendant 
filed its motion to set aside said action and judgment of the court on 
the ground that the court erred in granting leave to plaintiff to file 
said amended pétition. Of this motion plaintiff's counsel was duly 
notified by the clerk of this court; and said motion coming on to 
be heard on the 4th day of December, 1897, the same was by the court 
sustained, and the action of the court in granting leave to the plaintiff 
to file the amended pétition and rendering judgment on the demurrer 
thereto was set aside and vacated, and the status of the case was re- 
stored, leaving the application of plaintiff for leave to file the amended 
pétition pending. And a further hearing of the case was continued to 
the 27th day of December, 1897, and the case has been continued 
on request of the plaintiff, from time to time, until this term of 
court. It now appears that on the 18th day of December, 1897, in 
vacation of court, the plaintiff filed a motion herein with the clerk of 
the court to set aside the judgment of the court of December 4, 1897. 
This motion came on for hearing on the 16th day of May, 1898. 

It is insisted by plaintiff's counsel that after the action and judgment 
of the court on the llth day of November, 1897, the défendant had 
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no right to complain tliereof, or to move to set the same aside, and tliat 
the court erred in sustaining said motion and vacating said judgment. 
Said actions of the court were taken at and during the continuation 
of the îfovember term, 1897, Of court. It is the common learning 
of the law that, "during the term wherein any judicial act is done, the 
record remaineth in the breast of the judge of the court, and in his 
remembrance, and therefore the roll is altérable during that time 
as the judge shall direct; but, when the term is past, then the record 
is in the roll, and admitteth no altération, avennent, or proof to the 
contrary." 2 Co. Litt. p. 260, § 438. So, it is said in Ashby v, Glas- 
gow, 7 Mo. 320, that "when a final judgment is rendered in a cause, and 
that judgment is erroneous, it may, during the term at which it^was 
rendered, be set aside; for during the term ail the proceedings are 
in the breast of the judge, and they may be altered or vacated as jus- 
tice requires." 

It was perfectly compétent for the court, during the term at which 
the judgment of November 11, 1897, was rendered, if satisfled it had 
committed error in its action, to hâve sua sponte corrected its error by 
setting the entry aside. The défendant, which had objected to and 
excepted to the action of the court in permitting the amended pétition 
to be flied, which. necessitated the flling of a demurrer thereto, had 
a right to û\e its motion within due time to ask the court to rectify 
its first error, if it had committed one. 

It may be conceded to the plaintiff that after the judgment of No- 
vember 11, 1897, had been rendered, and his counsel had departed 
from court, he was entitled to notice of the motion to vacate the judg- 
ment, and to hâve his day in court thereon. This notice was given 
to plaintiff's counsel in due form and in due time, and the motion, com- 
ing on in regular order for hearing, was taken up and sustained, and 
notice thereof was again duly given to plaintiff's counsel, and the 
cause set down for hearing at a specified day, and has been continued, 
upon his request, from time to time until this term of court. The 
question now to be decided is as to whether the action of the court 
was correct; and this résolves itself into the question as to whether 
or not the court should hâve allowed, and should now allow, the 
plaintiff to file his proffered amended pétition. 

A brief history of this case since its introduction into this court 
will of itself be sufQcient to show the injustice of permitting, at this 
stage of the proceedings, the amended pétition asked for by plaintiff 
to be filed. The alleged injury to the plaintiff occurred in April, 
1883. The injury occurred in the state of Kansas, of which state 
both plaintiff and défendant were then, and thereafter continued to 
be, citizens. The suit was instituted in September, 1885, in the state 
circuit court of Jackson county, Mo. The pétition alleged, in sub- 
stance, that plaintiff and one Charles P. Kline, his fellow workman, 
were at the time of the injury in the employ of the défendant Com- 
pany, and were engaged in repairing a locomotive engine, and that 
the injury resulted through the incompetency and unfitness of said 
Kline, and the omission of duty on the part of défendant in selecting 
such incompétent servant; that while he and Kline were engaged in 
repairing a fire box of the locomotive, and in the act of lifting and 
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placing in position thé fire dump, without fault on hîs part, and 
through the négligence of the défendant, in employing said Kline, after 
knowledge of his incompetency, the heavy iron dump was carelessly 
and negligently thrown down by said Kline, and let fall against the 
plaintiff. 

After flling a gênerai déniai, on the 16th of November, 1885, the 
cause was removed from the state court into this court, on application 
of the défendant. On the ISth of Noveniber, 1886, the défendant 
filed an amended answer, pleading contributory négligence on the 
part of the plaintiff and the statute of limitations of two years, under 
the laws of the state of Kansas. To se much of the answer as set 
up the bar of the Kansas statute the plaintiff demurred. By consent, 
the défendant'» answer was withdrawn, and it filed a gênerai demurrer 
to the pétition. This demurrer was sustained, with leave to amend 
instanter. On October 30, 1888, plaintiff filed an amended pétition, 
wherein he reiterated the averments of the original pétition, and sup- 
plemented the same with the charge that the injury resulted from 
"the négligence and mismanagement of the défendant, its agents and 
employés, and in conséquence of the négligence and mismanagement 
of said Kline." On the 2d day of November, 1888, the plaintiff filed 
a second amended pétition, in which he restated the averments of 
the first amended pétition, except that he eliminated the charge of 
incompetency on the part of Kline, and knowledge on the part of the 
défendant of such incompetency, resting the cause of action solely 
upon the négligence of Kline as a f ellow servant of the plaintiff, aver- 
ring that under the laws of the state of Kansas, where the injury oc- 
curred, the défendant was liable to plaintiff by reason of the négli- 
gence of a f ellow servant. To this second amended pétition, on the 
3d day of November, 1888, the answer interposed the défense of con- 
tributory négligence on the part of the plaintiff, and that both parties 
at the time of the accident were citizens of the state of Kansas, and 
had continued so ever since, and hence the right of action was barred 
by the limitations of two years created by the statute of Kansas; and, 
further, that, as the cause of action stated in the second amended péti- 
tion was wholly différent from that stated in the original and first 
amended pétition, it was barred by the limitation of five years, under 
the laws of the state of Missouri. On the 5th day of March, 1889, 
the défendant filed a new amended answer, reiterating, substantially, 
the matters of défense already stated, and further pleaded the waut 
of jurisdiction. To this last défense the plaintiff replied by way of 
gênerai déniai, and demurred to the pleas of the statutes of limitation. 
This demurrer was sustained by the court on March 6, 1889. On the 
issues as they thus stood, the case was twice tried before a jury, which 
failed to agrée. In September, 1891, the third trial of the case was 
had, which resulted in a verdict in favor of the plaintiff for |10,000. 
On this judgment the défendant sued ont a writ of error to the suprême 
court of the United States, and on hearing had there the judgment was 
reversed on the 20th day of May, 1895 (158 U. S. 285, 15 Sup. Ct. 
877), on the ground that the amended pétition on which the cause 
was tried was a departure from the original cause of action; that, 
instead of being a continuation of the original cause of action, it was 
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a substituted new cause of action ; and that the statute of limitations 
of the State of Missouri had run against the same, and was an effectuai 
bar. 

The judgment and mandate of the suprême court were flled in this 
court on the 28th day of February, 1896, by which it was "ordered and 
adjudged that the judgment of the said circuit court in this cause 
be, and the same is hereby, reversed, with costs; and it is further 
ordered that this cause be, and the same is hereby, remanded to the 
said circuit court for further proceeding in conformity with the opin- 
ion of this court." 

In this attitude this cause has stood, untried, since the reversai by 
the suprême court. Plaintiff, by his counsel, has appeared from time 
to time for the last four terms of court, and for one cause and another 
had the matter postponed until the llth day of November, 1897, 
when he appeared in court and asked leave to file an amended pétition. 
This amended pétition is, in substance and effect, but a réitération of 
the statement of the original cause of action averred in the ârst péti- 
tion, without more. 

The flrst question that arises on this state of facts is, should the 
court now permit plaintiff to file this amended pétition? It is the 
settled rule of practice, under the Code of this state, that an amended 
pleading opérâtes as an en tire abandonment of the original pleading. 
Basye v. Ambrose, 28 Mo. 39; Young v. Woolf olk, 33 Mo. 110; Ticknor 
V. Voorhies, 46 Mo. 110; Breckinkamp t. Eees, 3 Mo. App. 585. 

The plaintiff stood in this court until November, 1888, on the orig- 
inal cause of action, when he entirely abandoned it, and placed his 
ground of recovery upon the fellow-servant statute of the state of 
Kansas. On this issue he has kept the case in this court for nine 
years, going through three jury trials, compelling the défendant to 
take the case to the suprême court of the United States, where it 
stood for nearly four years; and after declining to proceed in this 
court for 18 months after the mandate of the suprême court was filed, 
and after his chosen ground of contest on the second amended pétition 
has been completely eut from under him by the décision of the su- 
prême court, he seeks, by way of a third amended pétition, to rein- 
state the original and abandoned cause of action, and to subject the 
défendant to another battle upon this new field of action, thinking 
that thereby he will be enabled to avoid the statute of limitations, and 
for the flrst time be indulged to try a cause of action which arose orer 
li years ago. 

Plaintiff's counsel quite ingeniously insists that, as he is but at- 
tempting by this amended pétition to reinstate the cause of action 
originally sued upon, therefore he is not, in a sensé, introducing a 
new cause of action. But this is more plausible than sound. If the 
original cause of action was abandoned, as we hâve shown it was, by 
the foi-mer amended pétition, and the amended pétition upon which 
he went to trial was not a continuation of the original cause of action, 
but was in law a substituted cause of action, as the suprême court held, 
the proposed amended pétition, which is a restatement of the original 
pétition, must be held not to be a continuation of the last amended 
cause of action, but in fact and law is a new cause of action, sought to 



WYLER V. UNION PACIFIC KY. CO. 46 

be tried 14 years after it arose. Prom this complexity there is no 
logical escape. 

Would it be a wise and just exercise of discrétion on tbe part of 
this court to permit this amendment and rearrangement of the Une 
of battle on a ground entirely différent from that which the plain- 
tiiï has contested for nine years past? I am satisfied, on due consid- 
ération, that it would be a gross abuse of the exercise of discrétion 
to permit this to be done. The practice act of this state is libéral 
in the matter of permitting amendments to pleadings, in the further- 
ance of justice, provided "the amendment does not change substan- 
tially the claim or défense." But the suprême court of the state has 
uniformly held, in construing such provisions of the practice act, that 
the allowing of such amendments rests largely in the discrétion of 
the trial court. In Henderson v. Henderson, 55 Mo. 534, the court 
say: 

"It is a matter resting in the discrétion of the circuit court, under the 
circumstances of the case, to allow or forbid the flling of a supplemental 
answer after the évidence is closed, — where, for example, the facts proposed 
to be set up might hâve been discovered by the use of ordinary diligence." 

In Stewart v. Glenn, 58 Mo. 486, tbe court say: 

"Our statute is very libéral on the subject of permitting amendments, and 
•we think that whenever an amendment is aslied by either party during the 
progress of the cause, and the facts are made to appear showing that the 
Interest of the party asking for the amendment requires that the amendment 
should be made, the court should always permit the amendment, under such 
terms as would be just to the adverse party, unless the party aslsing for the 
amendment has been guilty of lâches on his part; but in ail such cases a 
large discrétion must be given to the court to which the application is made, 
whose duty it Is to see that no injustice is done to either party if it can be 
prevented." 

In Sewing-Mach. Co. v. Philbrick, 70 Mo. 648, the court again de- 
clared that: 

"ïhe last section of the chapter on amended pleadings requires the court 
to so construe the law in relation to pleadings, and amending the same, as 
to discourage négligence and deceit, to prevent delay, and to secure the par- 
ties from being misled." 

Judge Napton, in Lottman v. Barnett, 62 Mo. 159, while recognizing 
the customary right of the party to indulgence in amending a pleading 
so as to avoid the effect of the statute of limitations, yet held that 
this indulgence would not be extended to an amendment that changed 
the cause of action. 

While the liberality of amendment should be accorded to the liti- 
gant, to enable him to so recast his pleading as to prevent a failure 
of justice, yet it should never be lost sight of that the sharp edge of 
the sword of justice should not be tumed alone upon one of the par- 
ties to the contest. When the plaintiff, over nine years ago, aban- 
doned his complaint that his injuries resulted from the neglect of a 
positive duty devolved upon the défendant to exercise due eare in 
selecting a compétent servant to work with the plaintiff, he thereby, in 
effect, notifled the défendant that he no longer made claim of liability 
on the part of défendant by reason of such neglect. Therefore, after 
he had held the défendant in court for nearly 10 years upon another 
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and différent ground of liability, dh which he concèdes defeat, it would 
be gross injustice to défendant to revive, by vi^ay of amendment, the 
abandoned original ground of recovery, and attempt tliereby to rein- 
state a cause of action otherwise dead under the statute of limitations. 
As applied to actions of this character, in the estimation of the légis- 
latures of both the states of Kansas and Missouri, thèse statutes of 
limitation are pre-eminently statutes of repose. 

If this amendment should be allowed by the court, and its effect 
should be held to strip the défendant of the protection of the statute 
of limitations, the grossest injustice would probably be done. After 
the lapse of 14 years since the occurrence to be investigated, important 
and necessary witnesses to the défense would likely be dead or gone 
beyond discovery. As already suggested, by the abandonment for 
nearly 10 years of the cause of action embraced in the proposed 
amended pétition, the plaintiff has invited the défendant to not pré- 
serve, de bene esse, its évidence, nor keep track of its witnesses to 
the conduct of the défendant in selecting the servant Kline, and its 
knowledge of his competency. This issue, as to the competency of 
the man Kline, if revived, would be especially unequal to the défend- 
ant, as Kline long since died, as shown on the former trials of this 
case. As the cause of action now propounded under this amended 
pétition is différent from that heretofore tried in this court, the évi- 
dence given on said trials would, on the essential question of de- 
fendant's négligence in selecting an incompétent servant, be wholly 
inapplicable and unavailing. Scovill v. Glasner, 79 Mo. 449. No 
citizen should be continually harassed by a suitor thus experimenting 
on the chances of recovery. It is to the public interest that there 
should be an end to a given litigation. To this end it inheres in the 
very genius of our institutions of govemment that no man shall be 
thus twice vexed with a claim for damages growing out of the same 
injury. The plaintiff should be held to abide by the issue fought on 
his own chosen fleld of battle. 

The motion flled by plaintiff with the clerk of this court on the 18th 
day of December, 1897, is overruled, and his application for leave to 
file the amended pétition offered herein is denied. 



STATE OF NEBRASKA v. HAYDEN. 
(Circuit Court, D. Nebraska. August 10, 1898.) 

Parties— Substitution op Plaintiffs— Real Party in Interest. 

In an action commenced by a state treasurer to recover money de- 
posited in a bank under a statute authorlzing sueh deposits, ttie state, 
which Is the real party In interest, may properly be substituted as plain- 
tiff by amendment, as such substitution makes no change In the cause 
of action. I 

Pleading— Amendment of Pétition— Change in Cause of Action. 

Where the original pétition in an action against a bank to recover de- 
posits alleged that plaintiff, as state treasurer, deposited certain certlfl- 
cates of deposit issued to his predecessor by défendant bank, and received 
crédit in his account therefor, an amendment alleging that he received 
payment of the certificates and deposited the proceeds makes no change 
in the cause of action stated. 
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Motion by défendant to strike the amended pétition from tlie 
files. 

G. J. Smyth, Atty. Gen., and Ed. P. Smith, Dep. Atty. Gen., for 
the State of Nebraska. 
Cobb & Harvey and G. M. Lambertson, for défendant. 

MUNGEE, District Judge. This action was originally com- 
menced by Joseph S. Bartley, as treasurer of the state of Nebraska, 
against the défendant, as receiver of the Capital National Bank, to 
recover the sum of $236,361.83, with interest thereon. The péti- 
tion, among other things, alleged the élection and qualification of 
the plaintiff as state treasurer of the state of Nebraska, and of 
John E. Hill, the predecessor of plaintiff in ofiSce, as such state 
treasurer; that said Hill during his term of office deposited with 
the Capital National Bank divers sums of money belonging to the 
state of Nebraska, and took certificates of deposit therefor; that 
on the expiration of his term of office said Hill turned over to plain- 
tiff, as his successor, said certificates of deposit as part of the funds 
belonging to said state; said certificates were accepted by plaintiff, 
and by him, on or about the 16th day of January, 1893, deposited in 
the Capital National Bank, and the amount thereof was credited 
by said bank to the account of plaintiff as state treasurer; that 
on or about the 14th day of January, 1893, the said Capital Na- 
tional Bank executed a bond unto the state of Nebraska in the pénal 
sum of $700,000, with sureties, in pursuance of the provisions of an 
act of the législature of the state of Nebraska approved April 8, 
1891, entitled "An act to provide for the depositing of state and 
county funds in banks"; that on or about said 14th day of Jan- 
uary, 1893, said bond and the sureties thereon were duly approved 
by the governor, the secretary of state, and the attorney gênerai; 
that on or about the 20th day of January, 1893, said bank sus- 
pended business, and the défendant was appointed receiver thereof 
by the comptroller of the currency; that there was, at the time of 
the suspension of said bank, to the crédit of plaintiff, as such treas- 
urer, the sum of |236,361.83, a portion of the deposit so as afore- 
said made; that plaintiff presented to the défendant, as receiver, a 
duly-verifled claim for said funds, which was disallowed. Subse- 
quently plaintiff' flled an amended pétition, stating substantially 
the same facts as in the original pétition, except that said amend- 
ed pétition did not show that said bank gave the bond or other- 
wise qualifled as a state depository under the provisions of said 
législative enactment. A demurrer was filed to said amended pé- 
tition on the ground that the court did not hâve jurisdiction of the 
action, and that the pétition did not state a cause of action. The 
demurrer was heard by Judge Shiras, and overruled. 74 Fed. 
913. After the expiration of the term of oiïice of plaintiff, Joseph 
S. Bartley, the action was revived in the name of John B. Meserve, 
the then state treasurer. Thereupan said Meserve filed an amend- 
ed pétition, stating substantially the same facts as in the original 
pétition, except as to the deposit in said bank of said certificates 
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by said Bartley. In the amended pétition filed by saîd Meserve, ît 
is stated that on or about the 16tli day of January, 1893, the said 
Bartley, as state treasurer, presented said certiflcates of deposit 
to the bank for payment, that the same were paid, and that the 
money received in payment of said certiflcates was deposited by 
Bartley in the bank to his account as state treasurer. To this pé- 
tition défendant demurred, stating as grounds thereof that the court 
had no jurisdiction; that the plaintiff had not légal capacity to 
sue; that said pétition does not state facts suiHcient to constitute 
a cause of action. The demurrer was sustained for the reason that 
plaintiff did not hâve légal capacity to sue; that the action should 
hâve been brought in the name of the state of Nebraska as plain- 
tiff; and, on motion, the state was substituted as plaintiff. There- 
upon the state of Nebraska filed its amended pétition, stating the 
facts substantially as they were alleged in the pétition flled by 
Meserve as treasurer. The défendant now moves the court to strike 
the amended pétition of the state from the files, for the following 
reasons: (1) There is an improper substitution of parties plaintiff 
by attempting to substitute the state of Nebraska as plaintiff in 
the place of J. B. Meserve, state treasurer. (2) There is an attempt 
in said amended pétition to substitute the cause of action of the 
plaintiff from one depending upon a statute created for the pur- 
pose of recovering public money deposited without authority of 
law, and substitute a cause of action depending upon a statute 
created for the purpose of permitting the recovery of money de- 
posited under contract. (3) The said amended pétition attempts to 
change the cause of action from an action which is ex delicto to 
an action which is ex contractu. (4) The said amended pétition is 
an attempt to shift the action by amendment from a cause of ac- 
tion which is barred by the statute of limitations to a cause of 
action which is not barred by the statute of limitations. (5) Be- 
cause said amended pétition is a complète departure from the origi- 
nal action, and, in effect, the commencement of a new suit, with 
différent parties and différent cause of action, brought under dif- 
férent rights of action. 

At the hearing on the demurrer to the pétition of Treasurer 
Meserve it was argued on the part of défendant that the action 
should hâve been brought in the name of the state, rather thau 
that of the treasurer; that the provisions of the législative enact- 
ment of 1879 (Comp. St. 1897, p. 116, § 655) authorizing suits to 
recover public funds in the name of the treasurer were enacted by 
reason of the holding of the court in State v. Keim, 8 Neb. 63; 
that the unauthorized deposit of public funds by the treasurer did 
not create the relation of debtor and créditer between the bank and 
the state; that since the depository act of 1891 (Comp. St. 1897, p. 
1056, §§ 5088-5090) the deposit of public funds under the provisions of 
that act créâtes the relation of debtor and créditer between the 
bank and the state, and relieves the treasurer from liability for a 
loss of the funds, so that the provision of the Code requiring every 
action to be prosecuted in the name of the real party in interest 
governs; that the action could only be brought in the name of the 
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treasurer when the deposit was made in violation of the provisions 
of the depository statute and not in a designated depository. This 
view of the law v^as accepted by the court, and the demurrer sus- 
tained, but leave was given to amend by substituting the state of 
Nebraska as plaintiff in the place of the treasurer. The motion 
to strike the pétition of the state challenges the correctness of this 
ruling oï the court. If the substitution of the state as plaintiff in- 
stead of the treasurer was a change of the cause of action, then 
such substitution should not hâve been permitted as an amend- 
ment. 

Wood V. Circuit Judge, 84 Mich. 521, 47 N. W. 1103, was a case 
where a husband died intestate, leaving a benefit certiflcate pay- 
able to his wife; but she had died the previous day, bequeathing 
her property to him. Afterwards her administrator with the will 
annexed sued on the certiflcate. Whereupon the husband's heirs 
applied for an order substituting them as parties plaintiff, which 
was refused by the trial court. The suprême court held that, as 
the suit of the administrator was for the benefit of the husband's 
heirs, the substitution would not introduce a new cause of action, 
and that the order should hâve been granted. The court, in the 
opinion, say: 

"Clearly, in thls case, the money due upon this insurance certiflcate is 
payable to the heirs of Frank L. Silver, and It would be a déniai of justice 
not to permit this amendment. * * * if the real parties remain the same, 
and the change is of the nominal parties only, the amendment is permissi- 
ble. * • * The amendment is in the furtherance of justice, and the In- 
surance Company cannot be surprised by it; neither will they be deprived 
of any substantial or essential rights In the premises." 

Lake Erie & W. E. Co. v. Town of Boswell (Ind. Sup.) 36 N. E. 1103, 
was a suit brought by the trustées of the town of Boswell to enjoin the 
appellants from interfering with the free use of a public street in 
the town. On demurrer to complaint the court permitted an amend- 
ment by substituting the town of Boswell as plaintiff instead of the 
trustées of the town. The court said: 

"Whatever informality there may hâve been in the action of the court, 
we think the proper resuit was arrived at. The same end would ftnally 
hâve been attained if the suit were dismissed, and a new suit brought in 
the name of the proper party. But we are of the opinion, as stated in Burk 
V. Andis, 98 Ind. 59, that a plaintifC in such a case ought not to be compelled 
to dlsmiss hls suit, and bring a new one, when a simple amendment to the 
complaint would save both delay and additional costs." 

Wells V. Stombock, 59 lowa, 376, 13 N. W. 339, was an action 
brought in the name of Washington township on a supervisor's 
bond. A demurrer to the pétition was sustained on the ground 
that plaintiff had no légal capacity to sue; whereupon an amend- 
ed pétition was filed, making the clerk of the township plaintiff. 
This amendment was sustained. Seevers, G. J., rendering the opin- 
ion of the court, said : 

"We are asked whether the plaintifC, having commeneed the suit In the 

name of the township, could amend the pétition, making the clerk plaintiff. 

In Township of West Bend v. Munch, 52 lowa, 132, 2 N. W. 1047, it was 

held a township did not hâve the légal capacity to sue. This being so, 

89 F.-4 
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It Is çlaimed there was no plaintiff named In the original pétition, "and, there- 
fore, hone çould be substituted; that an amended pétition could not be 
flled, because there was nothing to amend. But wé thinli, wben there is 
an appéarance to the action, and the défendant teste the right of the named 
plalntifC to maintain the action by a demurrer, and the latter is sustained, 
the name of the proper parties plaintifC may be substituted in the action by 
an amended pétition, subject, of course, to an équitable apportionment of 
the eosts, and the right of the défendants to a continùance if talîeji by sur- 
prise. If thls is not the rule, the action must abate, and another be brought 
This, under the statute, should not be the rule unless substantial justice 
so demands. The statute, in terms, provides the court, in furtherance of 
justice, may permit a party to amend any pleading 'by addlng or striliing 
out the name of a party, or by inserting other allégations material to the 
case, or, when the amendment does not change substantially the claim or 
défense, by conf orming the pleadlngs or proceedings to the f acts proved.' 
The défendants could malse their défense in this action as well as in a new 
one, and they could not hâve been prejudicially affected by the amendment, 
and the right to make it we think existed." 

To the same effect are Wilson v. Welch, 157 Mass. 77, 31 N. E. 
712; Buckland v. Green, 133 Mass. 421; McCall v. Lee, 120 111. 261, 
11 N. E. 522, 

In 1 Enc. PI. & Prac. p. 538, it is stated that the name of one 
for whose use the action is brought may be substituted for that of 
the nominal plaintiff, where the légal right of action is shown to 
be in the former, citing many cases. 

Section 144 of the Nebraska Code (Oomp. St. 1897, p. 1187), re- 
lating to amendments of pleadings, is in nearly the identical lan- 
guage of the lowa statute above quoted by the court, and in this 
case the cause of action as stated in the amended pétition filed in 
the name of the state is identical with the cause of action stated 
in the pétition by Treasurer Meserve. The action, as brought origi- 
nally in the name of the treasurer, was to recover judgment for and 
on behalf of the state. The proofs in both cases would necessarily 
be the same. No other or différent défense to the merits could be 
made in the one case which was not equally available in the other. 
I do not think the décisions of the suprême court of this state are 
in confiict with the rule stated in the foregoing caSes. 

Bank t. Ketcham, 46 Neb. 568, 65 N. W. 201, and Flanders v. 
Lyon, 51 Neb. 102, 70 N. W. 524, were both cases in replevin, in 
which it was held that, after the property had been taken under 
the writ from the défendant, and delivered to the plaintiff, neither 
the affldavit in replevin nor pétition could be amended, against the 
objection of défendant, by substituting a stranger as plaintiff. 
Thèse cases contained nothing in confiict with the doctrine before 
stated. It may well be said that when a party obtains possession 
of property under a writ of replevin he cannot be permitted to es- 
cape a judgment for a return of the property, or its value in money, 
by having a stranger substituted in his stead, — one, perhaps, irre- 
sponsible. 

In Kelief Dept. v. Moore (Neb.) 73 N. W. 15, an action brought by 
the plaintiff as administra trix, an amendment permitting a re- 
covery in her own individual right was sustained. 

In my judgment, the amendment complained of was properly 
made. The second, third, and fourth grounds of the motion are 
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based on the erroneous supposition that by the original pétition 
it was sought to recover for the deposits of the public funds made 
by Treasurer Hill during his terni of ofSce, before the depository 
law went into effect, while the amended pétition, now under con- 
sidération, is a claim for deposits made by Treasurer Bartley un- 
der the provisions of the depository law. The two pétitions do not 
state the cause of action in identical language, yet they are sub- 
stantially alike in the statement of the cause of action. Both are 
based on the deposits made by Bartley after the depository law had 
gone into effect, and after the bank had become a designated state 
depository. It is true that in the original pétition the allégation 
is that Bartley deposited in the bank the certificates of deposit re- 
ceived from Hill, and that the bank gave him crédit therefor to 
his account as treasurer, while in the amended pétition, now un- 
der considération, the allégation is that Bartley presented the cer- 
tificates to the bank for payment, received payment thereof, and 
deposited the proceeds in the bank. The légal effect was the same. 
It is only a différent method of stating the same cause of action. 
Allibone v. Ames (S. D.) 68 N. W. 165; Post, J., in State v. Hill, 47 
Neb. 537, 66 N. W. 541; State v. McFetridge, 84 Wis. 473, 54 N. 
W. 1, 998. The motion is overruled. 



TRIMBLE V. ERIE ELECTRIC MOTOR CO. 
(Circuit Court, W. D. Pennsylvania. August 18, 1898.) 

1. PrOCESS— SUFPICIENCY OF SERVICE— ReTURN. 

Under a rule of court requiring a summons to be served on a défendant 
by "giving liim notice of its contents," a return of service of a writ by 
"maklng known the contents" to the défendant is suiRcient. 

2. Same— Impbaching Return. 

PoUowlng the ruie of the state courts, a fédéral court in Pennsylvania 
will not receive extrlnsic évidence to impeach the return of a marshal 
which is good on its face, in support of a motion to set it aside. 

Brainerd & Higgins, for plaintiff. 
S. A. Davenport, for défendant. 

BUFFINGKrON, District Judge. This is a motion to set aside the 
service of summons. Cir. Ct. Eule 86 provides as f ollows : 

"It is ordered that the act of assembly of the commonwealth of Pennsyl- 
vania, relative to the service of summons, &c., and the service required by 
this court, shall be as f ollows: A vrrit of summons shall be executed by 
reading the same in the hearing of the défendant, or by giving him notice 
of Its contents and by giving him a true and attested copy thereof; or, if 
the défendant cannot be conveniently found, by leaving such a copy at his 
dwelling house with an adult member of his family; or, if the défendant 
résides in the family of another, with one of the adult members of the 
family In which he résides." 

The marshal made return of the writ, which is under seal and duly 
entitled in the cause, as f ollows : 

"Served the within writ upon John C. Brady, vice président Erie Electric 
Motor Company, by giving him a true and attested copy of the same, and 
making known the contents to him June 14th, 1898. So answers," etc. 
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Motion is now made to set aside service of the writ because the copy 
served was neither a true nor attested copy of the writ retumed. In 
our opinion, the service retumed by the marshal was, in substance, a 
service made on Mr. Brady, "by giving him notice of the contents, and 
by giving him a true and attested copy thereof ." "Making known the 
contents to him" was certainly "giving him notice of its contents." 

The retum of the marshal, then, constituting upon its face a lawf ul 
one, the question before us is, can the défendant be permitted to con- 
tradict it, and aver that it is a false return? An examination of the 
cases shows that in Pennsylvania this cannot be done. If the return 
on its face is good, the court will not receive extraneous évidence to 
contradict it. If the facts stated in the return are false, the plaintiff's 
remedy is by action against the oflQcer for false return. Hill v. Rob- 
ertson, 2 Pittsb. E. 106; Kennard v. Eailroad Co., 1 Phila. 41; Patton 
V. Insurance Co., Id. 396 ; Kleckner v. Lehigh Co., 6 Whart. 66 ; Win- 
row V. Raymond, 4 Pa. St. 501, 1 Troub. & H. Prac. 149. The gên- 
erai rule as to the return of a Pennsylvania sheriff would apply to 
the marshal of this district. Wilson v. Hurst, Pet. C. C. 441, Fed. 
Cas. No. 17,809_; U. S. v. Lotridge, 1 McLean, 246, Fed. Cas. No. 15,628. 
Of course, it will be understood that thèse décisions do not interfère, 
in a proper case, with the exercise of the inhérent power of any court 
to open a judgment taken by default without notice, and allow a party 
to défend on the merits; but the présent is not such case. The motion 
to set aside the marshal's return is therefore discharged. 



HIESOH V. PRESOOTT et al.i 
(Circuit Court, B. D. Virginia. October 4, 1881.) 

HOMBSTEAD— RiGHTS OF CkHDITOES — ViRSINIA LaWS. 

In tlie absence of any provision in tlie Virginia statutes relating to 
liomestead exemption, for the tying up of the homestead, if personalty or 
money, In the debtor's hands 'for the ultimate benefit of creditors, it 
would seem to be the législative intent to make it a fee in his hands. 
In any event, a fédéral court should not, by judicial législation, attempt 
to supply what seems an intentional omission of the législature. 

This was a bill in equity by one Hirsch, a nonresident créditer of 
défendant Prescott, in behalf of himself and other creditors, to enf orcè 
the proper exécution of a deed of trust made by Prescott. This deed 
provided for the sale of the property conveyed by it, and contained a 
clause requiring that, ont of the proceeds, there should be reserved the 
homestead of |2,000, which is secured by the Virginia constitution and 
laws to householders and heads of familles. The remainder of the 
fund was then to be distributed to creditors in a prescribed manner. 
The bill sought, among other things, to subject to the claims of credit- 
ors a reversion in this |2,000 after expiration of the rights of the home- 

1 This case has been heretofore reported in 4 Htighes, 436, and is now pub- 
lished In this séries, so as to include therein ail circuit and district court 
cases elsewhere reported which hâve been inadvertently omitted from the 
Fédéral Reporter or the Fédéral Cases. 
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stead beneficiaries; and for that purpose prayed that the fund be in- 
vested, tlie income paid to said beneficiaries, and the principal secured 
to tiie creditors whenever the use sliould terminale. ïbe Virginia 
constitution provides as f ollows : 

"Every householder or head of a family shall be entitled in addition to tlie 
articles now exempt from levy or distress for rent, to hold exempt from levy, 
seizure, garnisheeing, or sale under any exécution, order, or other process, 
Issued on any demand for any debt heretofore or hereafter contracted, hls 
real and personal property, or either, including money and debts due him, 
whether heretofore or hereafter acquired or contracted, to the value of not 
exceeding $2,000, to be selected by hlm," etc. Article 11, § 1. 

In section 5, art. 11, the constitution directs that: 

"The gênerai assembly shall, at its flrst session under this constitution, pre- 
Bcribe in what manner and on what conditions the said householder or head 
of a family shall hereafter set apart and hold for himself and family, a home- 
stead out of any property hereby exempted, and may, in its discrétion, dé- 
termine in what manner and on what condition he may thereafter hold, for 
the benefit of himself and family, such personal property as he may hâve, 
and coming within the exemption hereby made. But this section shall not 
be construed as authorizing the gênerai assembly to defeat or impair the 
benefits intended to be conferred by the provisions of this article." 

In Code 1873, c. 183, § 8, the législature enacted as f ollows: 

"The homestead provided in this act shall continue after his death, for the 
benefit of the widow and children of the deceased untll her death or mar- 
riage, and after her death or marriage, for the exclusive benefit of his mi- 
nor children, until the youngest child become 21 years of âge; after which 
period it shall pass, according to the law of descents, as other real estate, 
or as may be devised by said householder, not being subject to dower, yet 
subject to ail the debts of the said householder or head of the family." 

HUGHES, District Judge. The statute law of Virginia does not 
seem to give the courts any power to intercept from the householder 
or head of a family, who originally claims a homestead, the property 
or money exempted to him, but, in prescribing the manner and condi- 
tions of holding the homestead, has wholly omitted such a provision. 
I doubt the power of any court, in the silence of the statute law, to 
embark upon a System of judicial législation to supply what seems 
an intentional omission of the législature. I think it would be quite 
unseemly in a fédéral court to do so. The législature of Virginia, in 
giving to the head of a family power to waive the homestead, and in 
wholly omitting to provide that, or how, it shall, if personalty or 
money, be tied up in his hands, for the benefit of succeeding benefici- 
aries of the exemption, and finally of creditors, has seemed to hâve 
intentionally constituted it a fee in his hands, and to bave left it sub- 
ject to his will. 

In the présent case it is wholly unnecessary for the fédéral court to 
interfère in the matter. It is just as compétent for the creditors to 
pétition for the action they désire in the proper state court as in this ; 
and I will leave them, if they hâve any remedy, to pursue it there. 
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SOMMER V. OAKBON HILL COAL CO. 

(Circuit Court of Appeals, Ninth Circuit. May 20, 1898.) 

No. 412. 

1. Master and Servant — Négligence op Mastbr— Statute Regui,ating 
Mining. 

A mining statute prescrlbing the measures tbat shall be taken by tbe 
operators of coal mines to insure ventilation and tlie safety of tlie 
minera changes tlie gênerai duty Imposed by law upon a master to pro- 
vide a reasonably saf e place for the servant to ■work, Into a spécifie duty 
to do the thlngs requlred, a f allure to perform whlch is négligence; and 
such duty cannot be delegated to a servant so as to relieve the master 
from liabllity for Injuries caused to another servant by Its omission. 

8. Same— Action for Injuries— Plbadinq. 

A complalnt alleging that plalntlff, a coal miner, on discovering gas 
at the place where he was worklng, notifled the employé of défendant in 
charge of the ventilation of the mine, and afterwards, supposing that 
the latter had taken measures to remove the gas, returned to work, and, 
In the performance of his work in the usual manner, lighted a match, 
causing an explosion o( gas, by whlch he was injured, is not demurrable 
as disclosing contributory négligence; It not appearing how long plain- 
tlff remained away from work after glving notice, nor what reasons ex- 
Isted for believlng the gas to hâve been removed. 

8. PlEADINQ— CONSTKUCTION — EfFECT OF StATDTE. 

Under a Code provision requirlng the libéral construction of pleadlngs, 
every reasonable intendment and presumption Is to be indulged in favor 
of a pleading when attacked by demurrer. 

In Error to the Circuit Court of the United States for the Western 
Division of the District of Washington. 

This wrlt of error is sued out to review the action of the court below in 
sustainlng a demurrer to the amended complalnt filed In the case. The as- 
signments of error ralse the question whether the amended complalnt states 
facts sufflclent to constitute a cause of action. The complalnt, as amended. 
allèges: That the défendant is a corporation organized under the laws of 
Callfornla, and dolng business in Pierce county, Wash. That it owns and 
opérâtes a coal mine known as the "Carbon Hill Coal Mine," sltuated in 
Pierce county, Wash. Thàt the plalntlff was (or a period of about eight 
years prlor to andlncludlng the 22d day of June, 189C, In the employ of the 
défendant at the sald mine, dlgglng and mining coal for the défendant. 
That there are great accumulations of natural gas in the Carbon Hill Mine, 
whlch hâve a tendency to flU the mine as the coal therein is being dug, 
maklng it Impossible for opération, ail of whlch the plaintifC well knew. 
That wlth proper air and ventilation to the face of working places through- 
out the mine, as Is requlred of défendant company by the laws of the 
State of Washington, the gas is not, and would not be, dangerous to the 
health or to the opération of the mine. That the law of the state of Wash- 
ington entitled "An act relatlng to the proper ventilation and safety of coal 
mines," etc., provides in part: "Sec. 9. The owner, agent, or operator of 
every coal mine, whether operated by shaft, slope, or drlfts, shall provide 
and maintain in every coal mine a good and suflicient amount of ventilation 
for such persons as may be employed therein, the amount of air in circula- 
tion to be in no case less than one hundred (100) cubic feet for each person 
per minute, measured at the foot of the down cast, the same to be increased 
at the discrétion of the inspecter according to the character and extent of 
the workings or the amount of powder used in blaiîtlng, and said \olume of 
air shall be forced and circulated to the face of every working place through- 
out the mine, so that the said mine shall be free from standing powder smoke 
and gases of every kind." Laws 1891, c. 81. That the défendant, in ac- 
cordanee with this law, had in its employ one John Lowery, on the 22d 



SOMMER V. CARBON HILL COAL CD. 55 

dfty of June, 1896, for the purpose of provldlng the mine wlth air, and 

overseelng and condncting, guiding, and managing the ventilation of the 
mine for the proper escape, and in freeing the mine from ail gases and smoke 
of every kind for the safety of the employés of the défendant. That John 
Liowery was a vice principal of the défendant Company, and known as a 
fire boss, and not a fellow servant of the plalntiff. That on the 22d day of 
June, 1806, the défendant company ordered the plalntiff, as thelr servant, to 
mine coal in a certain part of the mine, and to drive a chute leading from 
the gangway, which chute was known as No. 2. That, In pursuance of said 
order, the plalntifC did on said day proceed to the face of chute No. 2, which 
was at a distance at that time of about 125 feet from the said gangway, 
and connected with chute No. 1 with two crosscuts, known as first and 
second crosscuts. That crosseut No. 1 is the first crosscut up the chute 
from the gangway, and crosscut No. 2 Is the second and last crosscut up 
the chute from the gangway. That the crosscuts are made and provided 
between chutes Nos. 1 and 2 for the purpose of forcing air through the same 
to the face of the working place in chute No. 2, by means of canvas. That, 
when the face of the working place in the chute estends about 40 feet 
above the gangway, the first crosscut is then made, and the air then changed 
from the gangway to the crosscut up through chute No. 2 about 40 feet 
above the first crosscut, the second crosscut is then made, and the first 
crosscut Is then elosed by a canvas gâte by the fire boss, and the air forced 
up through chute No. 1 through the second crosscut, to the face of the 
working place in chute No. 2, for the purpose of freeing the same from 
gases and smoke. That, at about the time of the accident complained of, 
the plaintiff was working at the face of chute No. 2, which was about 45 
feet above the second crosscut. That a short time before said accident he 
noticed gas accumulating at the said working place, at the face of chute 
No. 2. That the accumulation of gas was due and owlng to Insuffieient ven- 
tilation at the working place, and the lack of ventilation at the working place 
and face of the chute was due and owing to the négligence and carelessness 
of the fire boss, John Lowery, and the défendant company, in this: (1) That 
John Lowery fixed, managed, and arranged the canvas gâte in crosscut No. 
1 80 as to leave a wide space or opening, through which a great volume 
of the air provided for ventilation would and did pass down and ont of 
chute No. 2, and did not reach the face thereof, and an insuffieient amount 
of air for ventilation was forced up chute No. 1 through the second crosscut 
to the working place In chute No. 2; and (2) In the défendant ordering and 
providing crosscuts at the distances of 40 feet apart, whereas they should 
be not more than 30 feet apart to insure ventilation and a sufiicient amount 
of air at the face of the working places, as provided by law. That, soon 
after noticing the accumulation of gas, plaintiff complained to Lowery that 
there was gas accumulating at the face of chute No. 2, and notifled Lowery 
that the accumulation was due to an insufEcient amount of air at the face 
of the chute, and complained to Lowery of the opening in the first crosscut, 
and requested Lowery to fumish the working place wlth more air and bet- 
ter ventilation; but that Lowery, neglecting hls duty in this respect, falled 
to flx and arrange the canvas gâte in the first crosscut, and failed and 
neglected to furnish the woriiing place In chuté No. 2 with proper ventila- 
tion, and willfuUy and negligently allowed the gas to accumulate at the 
face of the chute in large quantifies. That the plaintiff. In pursuance of hls 
regular course of duty and employment, and thinking and believing that 
Lowery had performed hls duty according to law, and had freed the face of 
the chute from gas, proceeded to the face of the chute for the purpose of 
lighting and setting ofC a charge of giant powder by a fuse thereto attached. 
That, in hls usual way and manner and practlce In the mine, the plalntiff 
llghted a match for the purpose of lighting the fuse, but that, at the moment 
the match was lighted, the gas which had accumulated at the face of the 
chute through the carelessness of and négligence of the défendant company 
exploded, throwlng the plalntiff vlolently to the bottom of the chute, burn- 
Ing and mutllating the face and arms of the plalntiff, and burnlng and de- 
Btroylng both of the plaintiff's eyes, so tliat the same are beyond recovery, 
and the plalntiff wlU always remain blind during the remainder of his llfe- 
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tlme. That the plalntlffi bas suffered great pain, and still suffers and wlll 
siiffer great pain, as a resuit of the injuries complalned about, making men- 
tal and bodlly rest almost Impossible. That the accident complalned of was 
caused by the carelessness of the défendant company. In not havlng pro- 
vlded and maintained the proper circulation of air to the face of chute No. 
2, the worklng place of the plaintiflf, so that the same would be free from 
gas, as requlred by law. That the plaintlfC was a miner by trade, and at the 
tlme of hls Injury was 43 years of âge, and in good bodlly health and condi- 
tion, and always consldered a careful and cautious man In dangerous places 
whlle minlng the several years In the sald Carbon Hill Coal Mine. That he 
has dépendent upon him for thelr support a wlf e and chlld. That at the tlme 
of bis injury he was earning, and was physlcally able to earn, the sum of 
$100 a month at bis trade as a miner. And that the défendant company, by 
its acts, deeds, négligence, and carelessness, has wrongfully deprived the 
plaintlfC of hls means of support, to hls damage in the sum of $50,000. The 
court below sustalned the demurrer, and dismlssed the action. To reverse 
thls ruUng, and the judgment of dlsmlssal, the plaintlff In error sued ont 
this wrlt of error. 

Govnor Teats and Frederick A. Brown, for plaintiff in error. 
James M. AsMon, for défendant in error. 

Bef ore GILBERT, EOSS, and MOEEOW, Circuit Judges. 

MOREOW, Circuit Judge. Varions technical objections are made 
on a motion to dismiss the writ of error, based cMefly upon the al- 
leged insuflflciency of the record; but we think they are not well taken, 
and that the motion to dismiss should be, and is hereby, denied. 

Counsel for plaintiff in error contends that the eomplaint as amend- 
ed States a cause of action, in that it shows, as claimed, that the 
plaintiff in error was injured by and through the négligence of the de- 
fendant company, through its vice principal, one John Lowery, in not 
having provided and maintained the proper circulation of air to the 
face of the said chute No. 2, the working place of the plaintiff in error, 
so that the same would be free from gas, as required by law. Counsel 
for the défendant in error contends that the averments of the eom- 
plaint as amended show two things: First, that Lowery was a fel- 
low servant, and not a vice principal, of the plaintiff in error; and, 
second, that plaintiff in error was guilty of gross contributory négli- 
gence. 

The act of the législature of the state of Washington approved 
March 5, 1891, entitled "An act relating to the proper ventilation and 
safety of coal mines and prescribing the manner of appointment of 
inspectors," provides in détail for the safety of persons employed in 
the coal mines of the state, and requires, among other things, that 
the owner, agent, or operator of every coal mine, whether operated by 
shaft, slope, or drifts, shall provide and maintain in every coal mine 
a good and sufiQcient amount of ventilation for such persons as may 
be employed therein. The act prescribes the minimum amount of 
air that shall be in circulation, and for its increase at the discrétion 
of the inspecter, according to the character and extent of the workings 
or the amount of powder used in blasting, and provides that the vol- 
ume of air so prescribed shall be forced and circulated to the 
face of every working place throughout the mine, "so that said mine 
shall be free from standing powder, smoke, and gases of every kind." 
The purpose of this statute is directed specifically to secure the proper 
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ventilation of coal mines for the protection and safety of workmen 
who might otherwise be injured by the explosion of accumulated gases. 
It is a matter of common knowledge that coal mining is an exceedingly 
dangerous employment, by reason of the présence of explosive gasea 
given off by the coal, and that the most important branch of colliery 
work is the management of the ventilation for the purpose of supply- 
ing fresh air to the workmen, and for the removal of the dangerous 
gases from the working places in the mine. In many states, where 
such mining is carried on extensively, elaborate Systems hâve been 
provided by law for the protection of the miners, requiring oflûcial in- 
spection of the mines and their proper ventilation and means for the 
escape of the miners in case of accident. In this respect, such a law 
is, in effect, the measure of that reasonable care which the owner or 
operator of a coal mine is required to take to avoid responsibility for 
injuries to workmen arising from accidents of this character. The 
gênerai duty imposed by law upon the master is to provide a suitable 
and reasonably saf e place for the doing of the work to be performed by 
the servant. What is a reasonably safe place is generally governed 
by the circumstances of each particular case; but hère the law, having 
regard to the hazardous nature of the employment, has undertaken 
to provide adéquate protection by imposing upon the master a spécifie 
duty, which he must perfonn to escape the charge of négligence. It 
is a duty the object of which is to secure a reasonably safe place for 
the workmen in the mine, and is a positive duty, which cannot be 
delegated to a servant so as to exempt the master from liability for 
injuries caused to another servant by its omission. Railway Go. v. 
Jarvi, 3 G. G. A. 433, 53 Fed. 65; Gowen v. Bush, 22 G. G. A. 196, 76 
Fed. 349, 352. 

It is alleged in the complaint that the défendant, in accordance with 
the law to which référence has been made, had in its employ one John 
Lowery on the 22d day of June, 1896, for the purpose of providing the 
said mine with air, and overseeing and conducting, guiding, and man- 
aging the ventilation of the said mine for the proper escape, and in 
freeing the said mine from ail gases and smoke of every kind, for the 
safety of the employés of the said défendant; that the said John 
Lowery was a vice principal of the défendant, and known as a lire 
boss, and not a fellow servant. Disregarding this last averment as 
a conclusion drawn from the facts stated, it is clear that, under the 
law and the allégations of the complaint, Lowery was intrusted with 
a duty in the performance of which he represented the owners and 
operators of the mine, and that if he was négligent in the performance 
of that duty, and the plaintiff was injured thereby, the latter did not 
assume the risk of such employment. The amended complaint 
charges that gas did accumulate in the working place at the face of 
chute No. 2, owing to the négligence and carelessness of Lowery; that 
plaintiff notified Lowery of the fact, and that it was due to an insufll- 
cient amount of air at the face of the chute, and requested Lowery to 
f urnish the working place with more air and better ventilation, which 
he neglected to do; that, in conséquence of this négligence and care- 
lessness on the part of Lowery, an explosion occurred in chute No. 2, 
and the plaintiff was injured. 
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Iq Eailroad Co. t. ReeBman, 9 0. C. A. 20, 60 Fed. 370, a statute re- 
quired that railroad companies ehould erect and maintain Jawf ul 
feiices on the sides of the road. The défendant had negligently suf- 
fered the fences along its right of way to become and remain ont of 
repair and insufl3cient to keep cattle off the track, and, in conséquence 
of this neglect, an animal broke through the fence, got upon the track, 
and derailed the train upon which plaintiff was employed, whereby 
he was injured. It was urged by the défendant that the faihire to 
keep the fence in repair was the négligence of a fellow servant, and 
that, therefore, the défendant was not responsible. Mr. Justice 
Brewer, speaking for the circuit court of appeals for the Eighth cir- 
onit, said: 

- "But the duty Is caat by the statute upon the company, and It is cast as 
an absolute duty. It must erect and maintain safe and secure fences. It 
iB a duty whose object is the seeurlng a safe place for the employés on the 
train to do their work, and that, as is Icnown, is an absolute duty cast upon 
the Company, responsibility for neglect of -which cannot be evaded by in- 
trusting it to some employé." 

In Eailroad Co. v. Herbert, 116 U. S. 642, 647, 6 Sup. Ct. 590, this 
doctrine was applied to a state of facts which, as in the présent case, 
involved the question of contributory négligence as a défense to the 
action. In that case a brakeman was injured while acting under the 
orders of a yard master in attempting to stop cars by means of a brake 
that was ont of order. To recover damages for the injury sustained, 
the plaintiff brought an action against the company, alleging in the 
complaint that it was its duty to provide good and safe cars and ma- 
chinery and apparatus of a like character for braking and handling 
them, and also to make rules and régulations for switching and 
handling them in the yard, and for notifying employés of the condition 
of détective and broken cars, so that they might not be subject to un- 
necessary danger; and he alleged that the company had neglected its 
duty in thèse particulars, and thereby, without his fault, he was in- 
jured. In its answer the company admitted the allégations as to the 
employment of the plaintiff and the injuries he received, but set up 
that it was his duty to know, and that he did know, the condition of 
each of the cars, and that he carelessly put his leg between them when 
setting the brake, and thus, through his own fault, suffered the injury 
of which he complained. There was a verdict for the plaintiff, and the 
case was taken to the suprême court upon a writ of error. That 
court, in discussing the questions of law involved in the case, said : 

'The gênerai doctrine as to the exemption of an employer from liability 
for injuries to a servant, caused by the négligence of a fellow servant In 
A common employment, Is well settled. When several persons are thus 
employed, there is necessarily incident to the service of each the risk that 
the others may fail in that eare and vigilance which are essential to his 
nafety. In undertaking the service he assumes that risk, and, if he should 
BufCer, he cannot recover from his employer. He is supposed to hâve taken 
It Into considération when he arrangea for his compensation. • • • It Is 
equally well settled, however, that It is the duty of the employer to sélect 
and retaln servants who are fltted and compétent for the service, and to 
fumish sufflclent and safe materials, machinery, or other means by which 
It Is to be performed, and to keep them in repalr and order. This duty he 
cannot delegate to a servant, so as to exempt himself from liability for 
Injuries caused to another servant by its omission. Indeed, no duty required 
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of him for the safety and protection of his servants can be transferred, 
so as to exonerate him from sucli llability. The servant does not undertalie 
to incur the risks arislng from the want of sufiicient and skillful co-laborers, 
or from détective machinery or other instruments with which he is to work. 
His contract implies that in regard to thèse matters his employer will make 
adéquate provision, that no danger shall ensue to him. ïhis doctrine has 
been so frequently asserted by courts of the highest character that it can 
hardly be considered as any longer open to serious question." 

Applying this doctrine to the présent case, we think the com- 
plaint is, in this respect, sufiBcient. The contention that the plain- 
tiff has stated facts which show that he was guilty of contributory 
négligence is based largely upon the allégation that, after the 
plaintiff had discovered the accumulation of gas in the face of 
chute No. 2 and had notifled Lowery of the dangerous condition of 
the place, he proceeded to the face of the chute for the purpose 
of lighting and setting off the charge of giant powder by a fuse 
thereto attached, and that, in his usual manner and way and prac- 
tice in the mine, he lighted a match for the purpose of lighting the 
fuse, but that, at the moment the match was lighted, the gas which 
had accumulated at the face of the chute exploded. The contribu- 
tory négligence which, it is claimed, is disclosed by this allégation 
consisted in the plaintiff returning to the place where he had been 
working a short time before, and proceeding to light a charge of 
giant powder so soon after the dangerous présence of a large quan- 
tity of gas had been detected and reported by him to Lowery. But 
how soon he returned does not appear from the allégations of the 
amended complaint, and it cannot be determined from the facts 
stated that he returned to his work before a reasonable time had 
elapsed to clear the working place of the accumulated gas. More- 
OTer, it is alleged that the "plaintiff, in pursuance of his regular 
course of duty and employment, and thinking and believing that 
the said Lowery had performed his duty according to law, and 
freed the face of the said chute from gas," etc., proceeded to his 
work. It would hâve been better pleading for the plaintiff to hâve 
stated some fact or given some reason for thinking and believing 
that Lowery had performed his duty; nevertheless, the court can- 
not présume that he had no reason for entertaining such a belief; 
and, as against such averment, how can it be said that the plain- 
tiff was, by his own showing, guilty of contributory négligence? 
The plaintiff may, upon the trial, produce such évidence as will 
fully justify his conduct in returning to his work as he did. 

As was said by the suprême court in Eailway Co. v. Ives, 144 
U. S. 408, 417, 12 Sup. Ct. 679, 682: 

"There iB no fixed standard in the law by which a court is enabled to 
arbitrarily say in every case what conduct shall be considered reasonablo 
and prudent, and what shall constitute ordinary care, under any and ail 
circumstances. The terms 'ordinary care,' 'reasonable prudence,' and such 
like terms, as applied to the conduct and afifairs of men, bave a relative 
significance, and cannot be arbitrarily deflned. What may be deemed or- 
dinary care in one case may, under différent surroundings and circum- 
stances, be gross négligence. The policy of the law has relegated the dé- 
termination of such qu'estions to the jury, under proper instructions from 
the court. It is their province to note the spécial circumstances and sur- 
roundings of each particular case, and then say whether the conduct of tho 
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parties In that case was such as would be expected of reasonable, prudent 
men under a slmilar state of afCairs. When a giyen state of facts is such 
that reasonable men may dlffer falrly upon the question as to whether 
there was négligence or not, the détermination of tlie matter is for the 
jury. It is only where the facts are such that ail reasonable men must 
draw the same conclusion from them that the question of négligence Is ever 
considered as one of law for the court." 

It may be observed, further, that it is incumbent upon the court 
to indulge every reasonable intendment and presumption in favor 
of the pleading. The Code of Procédure of the State of Wash- 
ington provides one form of civil action for the enforcement or 
protection of private rights and the redress of private wrongs. 
2 Hill's Ann. St. & Codes Wash. p. 34, § 109. The complaint in 
this action is required to contain, among other things, a plain and 
concise statement of facts constituting the cause of action without 
unnecessary répétition. Id. p. 9, § 188. It is further provided that 
in the construction of a pleading, for the purpose of determining 
its eflfect, its allégations shall be liberally construed, with a view 
to substantial justice betw^een the parties. Id. p. 117, § 206. This 
rule of construction, contrary to that established by the common 
law, requires that every reasonable intendment and presumption 
is to be made in favor of the pleading; and it will not be set aside 
on demurrer unless it be so fatally defective that, taking ail the 
facts to be admitted, the court can say they furnish no cause of 
action whatever. Chambers v. Hoover, 3 Wash. T. 107, 110, 13 Pac. 
466; Isaacs v. Holland, 4 Wash, 54, 59, 29 Pac. 976; Boyle v. Kail- 
way Co., 13 Wash. 383, 387, 43 Pac. 344; Morse v. Gilman, 16 Wis. 
504; Bank v. Kowalsky, 105 Cal. 41, 38 Pac. 517; U. S. v. Parker, 
120 U. S. 89, 94, 7 Sup. Ct. 454. We think, under this rule, that 
the amended complaint states facts sufficient to constitute a cause 
of action. The judgment of the lower court is therefore reversed, 
with directions to overrule the demurrer. 



THE ANTONIO ZAMBRANA. 

OIEN v. THE ANTONIO ZAMBRANA. 

(District Court, E. D. New York. August 8, 1898.) 

Mastek and Sebvant— Incompétent Fbllow Servant— Assumbd Risk. 

Where a seaman, who has made several voyages with a mate whom 
he knows to be addicted to Intempérance, at times incapacitating hlm 
for hls dutles, undertakes a new voyage, and, as the ship is leaving the 
wharf, is Injured by a négligent order of the mate, induced by the lat- 
ter's intoxication, which the seaman has not reported to the master, but 
has attempted to coneeal from hlm, such seaman cannot recover agalnst 
the shlp for such injury. 

This is a libel by a seaman for a personal injury. 

Grout, Jenks, Mayer & Hyde, for libelant. 
Ward, Hayden & Satterlee, for claimant. 



THE ANTONIO ZAMBRANA. 61 

THOMAS, District Judge. Upon a dark night, the mate of a ship 
advised the master thereof that the bow Une holding the ship to a 
wharf in the city of New York had been thrown off the cleat on such 
wharf, whereupon the master directed the ship to be moved astern. 
The Une, in fact, had not been thrown ofE by the person on the wharf 
who attempted the same; and the libelant, an able seaman, who had 
cast the turns of the Une off the bitts on the ship, and had given it 
slaclv to enable it to be cast off the cleat, was in an unexplained way 
caught by the Une running ont, and grievously injured. The mate 
had been intoxicated during the afternoon, and had been taken .in 
charge by the libelant, who endeavored to overcome his intoxication 
before the arrivai of the master, who was absent, and did not appear 
until shortly before the accident, at which time the mate had in 
such measure recovered from his insobriety that it was not neces- 
sarily noticeable. The libelant contends that the injury was caused 
by the négligence of the mate; that his intoxication contributed to 
the négligence; that the master was négligent in continuing the mate 
in service, and committing to his supervision the work of casting off 
the Une. 

There are certain basic rules of law goveming the relations of mas- 
ter and servant, which may be stated generally as f oUows : The mas- 
ter must use reasonable care to secure compétent servants, and if, after 
such due care, he employ a servant, the master cannot be chargea 
with injury to a co-servant arising from the incompetency of the 
servant so employed, unless the master knew, or in the exercise of 
ordinary care should hâve known, of such incompetency. Chapman 
T. Railroad Co., 55 N. Y. 579; Cameron v. Eailroad Co., 145 N. Y. 400. 
40 N. E. 1; Park v. Railroad Co., 155 N. Y. 215, 219, 49 K E. 674. 
The burden is on the injured servant to prove the master's négligence 
in employing or continuing the employment of an incompétent serv- 
ant. Wright V. Eailroad Co., 25 N. Y. 566; GUman v. Eastern Eail- 
road Corp., 10 Allen, 233; Davis v. Railroad Co., 20 Mich. 105, 122. 
When a servant becomes incompétent, his co-servant, knowing thereof, 
assumes the risk of injury to himself arising from such incompetency, 
unless he notify the master of the same when he has a fair opportunity 
to do so. Davidson v. Eailroad Co., 44 Fed. 476, 481; Kroy v. Eail- 
road Co., 32 lowa, 357; YouU v. Eailroad Co., 66 lowa, 346, 23 N. W. 
736. The holding was correct in the dissenting opinion in Tonnesen 
Y. Eoss, 58 Hun, 415, 12 N. Y. Supp. 150, 151. It may be added that 
this assumption of the risk of such incompetency continues even after 
the master has been apprised thereof, if he continue the incompétent 
servant in his employment. This is qualified by the raie that, if the 
master hold out inducements to the co-ser\'ant to remain in his serv- 
ice, such co-servant may thereby be relieved from the risk of service 
with an incompétent person. 

In the case at bar the libelant accuses the master of the ship of nég- 
ligence in continuing the mate in his service, when, as it is charged, 
the mate was incompétent by reason of intoxication to perform his 
usual duties. The évidence shows that during the afternoon, in 
the absence of the master, the mate went ashore, and became intoxi- 
cated; but such intoxication had diminished to such an extent that 
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to ordinary observation the insobriety was not noticeable. It does 
not appear that the master knew of the condition before the accident; 
and, indeed, he testifles that he did not, and several others, including 
the pilot, stated that the mate was apparently sober. But how can 
the libelant charge the master vfith négligence? He knew of the 
précise condition, whatever it was. He did not notify the master, 
but, on the other hand, he used efforts to keep the fact of the mate's 
intoxication from the master's knowledge, and gave as a reason that, 
if the master had such knowledge, he would "chase him [the offending 
servant] ashore." Hère is failure to notify, connivance at the trans- 
gression of the mate, and eiïort to prevent the master knowing a 
fact, the knowledge of which is made the présent ground of the mas- 
ter's culpability. When a servant so acts, he assumes the risk of 
his co-servant's incompetency. A servant cannot conceal his co- 
servant's defects, and thereafter déclare his master culpable because 
he did not see them. If the servant knows of defects in machinery, 
dangers connected with the place where he works, habits of his fellow 
workmen which threaten his own safety, he may pursue one of two 
courses: (1) notify the master, and wait for a reasonable time for 
the master to remove the dangerpus condition; or (2) be silent, and 
take the risk. In the présent case the libelant aided the offending 
servant, shielded him from the master's observation, and hid his 
offense. So the case is this: The mate was négligent. His nég- 
ligence possibly arose from his insobriety. His co-servant sought to 
screen his fault from discovery, and to prevent his discharge from 
the ship. Under such a state of facts, he cannot assert that the 
mate was an unflt servant, and that he should hâve been expelled 
from the ship for the very offense which the libelant concealed, or 
sought to conceal. Such conduct on the part of the libelant was a 
violation of his own duty, and a waiver of his right to hâve his co- 
servant discharged or suspended from service for insobriety. The 
libelant testifles that he had served with the mate on préviens voy- 
ages, and that, "the three last trips that I was on board, he was drunk 
every time," and that once he had seen him drunk in the présence of 
the master. The master dénies knowledge of such intempérance. 
But it is enough that the libelant knew of it, and, after opportunities 
to leave the service, elected to continue the employment with such 
a co-servant; and if to this be added the fact, aiready discussed, that, 
at the very time when his intoxication is alleged to hâve contributed 
to the in jury, the libelant condoned the offense, and shielded the 
offender, there can be no hésitation in deciding that the libelant 
assumed the risk of injury arising from the mate's habits and condi- 
tion. The libel must be dismissed. 
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CLEWS et al. v. JAMIESON et al 

(Circuit Court, N. D. Illinois, N. D. July 5, 1898.) 

Principal and Agent— Right of Principal against Third Pbbson. 

A principal who auttiorizes his brolser to sell stock for him at a certain 
prlce cannot hold a purchaser to whom sucli broker bas sold at a less 
price, Biuce the principal is not bound by the sale. 

In Equity. 

Suit by the flrm of Henry Clews & Co. against Malcolm M. Jamie- 
son and others, co-partners as Jamieson & Co. 

Towden, Estabrook & Davis, for complainants. 
Tenney, McConnell & Coffeen, for défendants. 

GROSSCUP, District Judge. The bill in this case la brought 
to charge a so-called trust fund in the hands of the Chicago Stock 
Exchange with the payment of a certain sum of money said to be 
due to the complainants from the défendants. The record présents 
many interesting questions, but the facts essential to the disposi- 
tion of the case can be briefly stated as f ollows : The complainants, 
résidents of the city of New York, in July, 1896, through their bro- 
kers, Schwartz, Dupée & Co., of the city of Chicago, sold upon the 
Chicago Stock Exchange, for the July account, 500 shares of the 
Diamond Match Company's stock, at 221^ per share, and subse- 
quently 200 shares at 221^. Later in the month, at the instance 
of the complainants, thèse transactions were changed to the August 
account, at 229. The purchase and sale were, on both sides, prob- 
ably, through brokers, whose respective principals remained undis- 
closed either to the broker or principal on the opposite side of the 
transactions. Under the rules and practice of the exchange, the 
method of doing business between the brokers is stated to be as 
f ollows: 

"At ten o'clock there is an officiai call, at wliich the secretary and manager 
call ail tlie stocks, bonds, and securitles on the officiai printed list; and, as 
this call progresses, any member wishing to buy or sell bids thereon, and 
the record is made of the transaction, after which there is an irregular call, 
which closes at half past one, when the manager of the clearing house an- 
nounces the clearing house or settlement priées for the day, which are the 
closing priées on the exchange for the respective stocks and securities. The 
manager then substitutes trades, and sends ont cards to ail buyiiig or selling 
on the account for the current month or for the next month. That on the 
25th of the month, and thereafter until the second day before the end of the 
month, two calls are made, — one for the curi'ent month, and one for the next 
ensuing month, — and this is done to aliow those who wish to do so to change 
their accounts over to the next month. That this substitution was made by 
the clearing department by a System somewhat similar to that employed by 
the clearing house for banks; that is, that, where a brolcer has purchased 
and sold during the day the same amount of the same kind of stocks or bouds, 
his account is balanced by the clearing department, and ail margins depr sited 
by such broker may be withdrawn. That, when sales and purchases are 
made by différent brolîers,— one imying and the other selling the same kind 
of stocks or bonds,— a substitution is made by the manager of the clearing 
department, by which it appears that the brol^er selling has sold such stock, 
not to the person to whom it was originally sold, but to a person or persons 
other than those to whom such sales were originally made, and who originally 
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bought of some one else, and that a broker purchasing stock has purchased 
from some broker other than tlie broker from whom he originally purchased 
the same. For instance, if A. had sold 100 shares of stock to X., and B. has 
bought the same amount of the same stock from Y., and X.'s and ï.'s ac- 
counts are balanced by other transactions, the substitution would make it 
appear that A. sold tp B., and the names of the parties with whom the 
original transactions had actually been made by A. and B. would not appear 
on the clearing-house sheet. That, In the transactions on said exchange, it 
is then eustomary for the parties tlius substltuted and brought Into the rela- 
tion of buyer and seller with each other by the manager to assent to the new 
régulations thus formed, and to conflrm the transactions thus adjusted by the 
manager, and to put up the margins required by the rules, unîess margins 
are already on deposlt in the exchange, in whlch case they are transferred by 
the manager to the new account." 

Pursuant to this method, the flrm of Schwartz, Dupée & Co. on the 
3d of August cleared its transactions with the other brokers, re- 
sulting in 1,550 shares of the Diamond Match stock, the sellers of 
whiçh were represented by Schwartz, Dupée & Co., being so trans- 
ferred that the défendants stood, by substitution as to Schwartz, 
Dupée & Co., the purchasers, at 222. It is clear that thereafter, 
as between Schwartz, Dupée & Co. and the défendants, there was 
such privity of contract that the défendants were under obligation 
to take of Schwartz, Dupée & Co., during the month, 1,150 shares 
of the stock in question at 222. On the same day (August 3d) 
the stock exchange was, by order of its oflBcers, closed, and re- 
mained closed until the 5th of November following. On the last 
day of the month, Schwartz, Dupée & Co. tendered to the défendants 
certifleates for the 1,150 shares of the Diamond Match Company 
stock, which certifleates the défendants refused to accept. Subse- 
quently, in September, after due notice, Schwartz, Dupée & Co. 
sold thèse shares at public auction to the highest bidder, realizing 
therefor the sum of |130 per share. This resulted in a loss to them 
or their principals of about |92 per share. Under the rules of the 
stock exchange, 10 per cent, par value, of the stock dealt in, had 
been deposited with the stock exchange as a fund in guaranty of 
the transactions. The object of the présent suit is to recover the 
différence between the contract and the selling price of thèse shares, 
and to subject this guaranty fund, amounting to |7,000, to the pay- 
ment, pro tanto, of such loss. 

There can be no question that there came into existence, by the 
transactions stated, a contract, primarily between Schwartz, Dupée 
& Co. and the défendants, whereby the latter were obliged to pur- 
chase of the former, and the former were obliged to sell to the 
latter, during the month, 700 shares of this stock, at the price of 222 
per share. Nor can there be any doubt that the undisclosed prin- 
cipals of either of thèse parties were entitled to step into the 
place of thèse respective brokers, and in their own name, and for 
their own beneflt, insist upon the enforcement of the contract ac- 
cording to its terms. Clearly, under the rules of the exchange, each 
of the brokers bound himself, both to the other broker, and to the 
principal whom the other broker represented, to carry out the 
terms of the contract. The only question is whether the com- 
plainants were parties principal to the contract between Schwartz, 
Dupée & Co. and the défendants. The évidence discloses that 
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their authority to the brokers was to sell 700 shares of this stock 
at 229; and, while the authority to sell for more than this might 
be implied, authority to sell for lésa could certainly not be. They 
were entitled, under their contract with Schwartz, Dupée & Co., to 
a purchaser at 229, or more. They were bound to no sale at a 
figure less. Neither Schwartz, Dupée & Co., nor any persons with 
whom that firm had contracted, could hâve compelled the complain- 
ants to deliver the stock at a price less than 229. But the con- 
tract between Schwartz, Dupée & Co. and the défendants was for 
the sale of 700 shares at 222. Under the contract between the 
brokers, the défendants could hâve demanded a conveyance at 
222. But of whom could they hâve made such demand? Cer- 
tainly not from the complainants. Their contract was for 229, 
and no less. The devices of the exchange for clearing and counter- 
balancing accounts between brokers could not, without their con- 
sent, change so essential a term of the complainants' sale. It can- 
not be that authority from a principal to sell at 229 can, without 
his conscious assent, be transformed into authority to sell at 222. 
The original understanding that the sale should be made under the 
rules and practice of the stock exchange cannot be interpreted to 
give such elasticity to the ail-important feature of price. Who 
would deal on the exchange, as principal, if it were understood that 
the priées named had no fixity, — that the obligation might be one 
thing to-day, and another totally différent thing to-morrow? While 
the substitutions, resulting in priées unquestionably différent from 
those originally authorized, bind the brokers participating, they 
do not, in the absence of assent, reach over so as to change the con- 
tract rights of tlie principals. To hold otherwise would be to 
abolish by judicial pronouncement the authority on the faith and 
Btability of which every transaction on the exchange is grounded. 
But if the défendants, under the substitution, could not hold the 
complainants, as principals, to the contract for the sale at 222, then, 
for want of mutuality, the complainants are in no position to hold 
the défendants. There is, indeed, no identity of contract between 
the one the complainants authorized, and the one entered into be- 
tween Schwartz, Dupée & Co. and the défendants. That the com- 
plainants now choose to accept it is of no signiflcance. The légal 
fact remains that they are not so bound, and, not being so bound, 
the défendants, on their part, are not legally bound. Whatever 
légal obligation the défendants owe is, under the contract of sub- 
stitution, to Schwartz, Dupée & Co. alone. Between the complain- 
ants and the défendants there is no privity, and therefore no en- 
forceable obligation. For the foregoing reasons the bill must be 
dismissed. 
89F.-6 



éê 69 FEOmAh RBPORTBR. 

HUMPHREY V. THOEP. 
(Circuit Court, D. Oregon. July 15, 1898.) 
, No. 2,404. 

1. COMPHMOISB BY AttORNBT— EVIDKHCB OF AUTHORITT. 

On an isaue as to whether plaintlfC had authorized hls attorney to make 
a certain compromise of notes whlch te held for collection, the attorney 
testifled that in June plaIntifE had authorlzed him to make the compromise. 
Plalntlff denled this, and introduced letters written by the attorney after 
the alleged étant of authority, asking for instructions as to such compro- 
mise. In other letters written aiter the compromise the attorney justifled 
the compromise on the ground that; he had written to plaintifC beforehaud, 
telllng him that he wonld malié It unless instrueted to the contrary. 
PlaintifC denled recel vlng such letter, and letters In évidence, written just 
before the compromise, contained no such statements. An attorney for 
the maker of the note, who left the town more than a month after the 
alleged authority, testifled that just before leavlng he had refused to make 
the compromise because plaintifC's attorney did not hâve the originals of 
the notes, and produced no authority for mailing such a compromise. 
ffeJrf, that there wae suffloient évidence to sustaln a flnding that there 
was no authority for the compromise. 

2. Promissory Note— Compromisb— Conbidebation. 

The maker of a note, who was foreclosing a mortgage on property on 
which there was auother prier lien, deposited in court the amount of such 
lien, to be used In satisfaction thereof. The attorney for the payée of 
the note, who was also attorney for the holder of the flrst lien, made an 
agreement with the maker of the note that the amount applied in satis- 
faction of the lien should be credlted on the note. Held, that such agreement 
was without considération, and not blnding on the payée of the note. 
8. OoMPBoMcsœ— Ratificatios. 

And the fact that the payée wrote to the attorney askihg him why. If 
he had made a collection on the note, he did not pay it over, did not amount 
to a ratification of the agreement. 

^ PàTMBNT — SUFFICIENCY OF EviDENCB. 

On an Issue as to whether a balance on a note had been paid, an attor- 
ney who clalmed to represent the payée testifled that at the time of the 
first payment an agreement was made whereby a certificate of deposit for 
conslderably more than the balance was tumed over to him by the maker's 
attorneys, to be used in payment of the note as soon as the original should 
be forwarded to him, and that he put the certificate in his safe, where 
it has been ever slnce. The certificate, however, was of a date more than 
a month later than the alleged agreement. The flrm of attorneys for the 
maker afterwards dlssolved, and payee's attorney formed a partnership 
with one of them. The certificate of deposit was afterwards sent to the 
other one, who still represented the maker, and by him cashed, The 
maker's testimony did not show that he had not received the proceeds of 
the certificate. BelO, that the évidence failed to establish the issue. 
6. Courts— CoNFLiCTiKG Jurisbiction. 

An action in personam in the courts of a state cannot .be pleaded in 
abatement in another action in a fédéral court in another state, although 
there is an identity of parties, subjèct-matter, ànd relief sought. 

0. P. Paxton and J. V. Beach, for plaintiff. 
J. T. Ronald and E. A. Ballinger, for défendant. 

BELLINGER, District Judge. This is an action upon two prom- 
issory notes, in which the jury found a verdict in favor of the plain- 
tiff in the amount claimed. The défendant relied upon the défense 
of payment, concerning which the facts are as hereinafter stated. 
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The défendant moves for a new trial upon the following grounds: 
First, insufflciency of the évidence to justify the verdict; second, 
that the verdict is against law; and, third, errors of law occurring 
at the trial. The particulars relied upon in support of the first 
ground are: (1) That the testimony shows, without conflict, that 
the notes were paid in fuU; (2) that there was uncontradicted tes- 
timony to the effect that a compromise of the debt had been efifected 
by plaintifE's attorney, and that plaintiff understood the terms and 
conditions upon which his said attorney claimed to hâve received 
and to hold money paid on account of said notes or compromise, and 
that the plaintiff did not repudiate such compromise, but ratifled it ; 
(3) that the testimony shows, without contradiction, that the plain- 
tifE's attorney was authorized to collect said notes, and that he re- 
ceived on their account at least the sum of |1,500, which fact was 
known to the plaintiff, and that plaintiff had demanded the same 
of his attorney, and that there was, therefore, no greater sum due 
upon the notes than the balance after deducting the amount so re- 
ceived. The point relied upon in support of the second ground 
of the motion is that the jury disregarded the instructions of the 
court as to the ratification by the plaintiff of the alleged agree- 
ment of compromise. Various particulars are assigned in support 
of the third ground of the motion, but the point mainly relied upon 
as to this is that the court erred in not sustaining defendant's dé- 
fense of another suit pending for the same cause of action in the 
district of Washington. The notes sued on consist of two prom- 
issory notes for the aggregate sum of about $2,700. 

The plaintiff had authorized 0. S. Hannum, an attorney of Juneau, 
to collect the notes sued on. Thorp, the maker of the notes, was 
absent in the Yukon country. He was represented in what was 
done by Bostwick & Crews, a flrm of lawyers at Juneau. A suit 
was pending at Juneau by Thorp to foreclose a mortgage held by 
him upon certain mining property. One Arvey had â judgment for 
some |l,500 against the défendants in the Thorp foreclosure, which 
appears to hâve constituted a lien upon the mortgaged property 
prior to Thorp's mortgage lien. Arvey had intervened for his lien 
in Thorp's suit. Hannum was authorized, according to Bostwick's 
testimony, to represent the Arvey claim. Thorp deposited $1,500 
with the clerk of the court to secure or discharge the lien of Arvey, 
the intervener. Under thèse circum stances, Hannum, claiming to 
act for the plaintiff, entered into an arrangement with Crews, who 
was acting for Thorp, by which it was agreed that Arvey's lien 
should be satisfled and discharged, and the $1,500 on deposit with 
the clerk of the court, on account of which the Arvey lien was to be 
satisfled, should be credited as a payment upon plaintifE's notes. 
This was upon the assumption that Thorp had no property liable to 
exécution, and that by getting rid of the Arvey intervention Thorp's 
mortgage would become an available resource, from which the bal- 
ance due on the notes, after crediting the $1,500 as provided for, 
could be paid. The date of this alleged agreément was August 4, 
1896. In pursuance of this agreément, Hannum gave a receipt as 
follows: 
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"Juneau, Alaska, August 4th, 1896, 
"Recelved from WllUs Thorp the sum.of flfteen hundred dollars ($1.500.00), 
to be applied In payment on those two certain promissory notes dated at 
Portland, Oregon, January 20tli, 1894, in favor of Samuel Coulter, signed by 
Willis Tborp, whlch said notes are held by James Humphrey. Copies of 
sald notes are hereto annexed. 

"O. S. Hannum, Attorney for James Humphrey." 

To pay the balance, amounting to about $1,500, due on the notes, 
there was delivered to Hannum, by Crews, as défendant claims, a 
certiflcate of deposit on a Seattle bank for something above |3,100. 
It is contended for défendant (1) that plaintiff expressly authorized 
Hannum to make the agreement referred to; (2) that plaintiff has 
ratified what was done; (3) that the gênerai authority to collect the 
notes is suflacient, without any spécial authority, to authorize the 
so-called compromise that was made. 

The question as to whether plaintifE authorized Hannum to en- 
ter into this agreement, or ratifled Hannum's acts, was submitted 
to the jury, and their verdict is conclusive against the défendant as to 
thèse matters, unless the évidence is insufflcient to sustain the ver- 
dict; and such a contention the défendant malœs as one of the 
grounds of his motion. There is no testimony tending to prove that 
the plaintiff authorized Hannum to enter into the agreement relied 
upon, except that of Hannum himself, who testifles that in June, 
1896, on his return from the East, he discussed the proposition made 
by Thorp with plaintiff and Mr. Beach, one of plaintiff's attorneys; 
that the latter declined the offer made; that two or three days 
thereafter, and just as the witness was leaving Burkhard's build- 
ing, on the East side, to take the train for Tacoma on his return to 
Juneau, plaintiff drove up with his horse and buggy in "consid- 
érable haste," and told the witness that he had concluded to let 
him (the witness) hâve those notes upon the conditions they had 
talked about. . The witness, further testifying as to what then took 
place, says: 

"When he drove up to the curb on that day (the day that I left), I then 
aslied Mr. Humphrey,—! says, 'Therè is no use of my goiiig over [to Beach's 
office], Mr. Humphrey, because I would not hâve anything to do with those 
notes in the way of collection nnless thçy could be flxed up and settled ac- 
cording to the terms I suggested to you and Mr. Beach; and unless I ean 
take the notes and settie with them on that basis, I do not care to take them.' 
'Well,' he says, 'if there is nothing that can be attached up there, why I 
hâve got some collatéral securlty from Coulter, and I could get the balance 
eut of him, and you take the notes.' " 

The notes were then in Juneau, in the hands of a Mr. Maloney, 
and Hannum testifles that he was instructed to take the notes if 
Maloney had not begun an action upon them. Humphrey, the plain- 
tifE, dénies that any such conversation ever took place between him 
and Hannum. He states that he did hâve a meeting with Hannum 
on the occasion mentioned by the latter; that he asked Hannum to 
call at Beach's ofiQce on his way over; that Hannum did so, the wit- 
ness being there when Hannum arrived; and it was then agreed 
to let Hannum hâve copies of the notes, with authority to collect 
them if Maloney had not begun an action upon Hannum's return 
to Juneau, and that there were no other conditions made or dis- 
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cnssed. After Hannum's return to Juneau, and on July 8, 1896, he 
wrote a letter to Beach, which is in évidence. In that letter he ac- 
knowledges receipt of copies of the notes forwarded by Beach, 
and says that he requested Bostwick & Crews to allow him to re- 
new the proposition made by the witness while in Portland, and 
that they consented to do so provided he (Hannum) would give them 
a deflnite answer by the return boat. The writer goes on to say: 
"If accepted, kindly send me the original notes, with written in- 
structions to settle in accordance with the propositions herein con- 
tained." Thèse propositions are the same as those that plaintifE 
had already authorized Hannum to accept, according to the latter's 
testimony. On July 25th following, Hannum wrote to the plain- 
tiff, referring to his letter to Beach, and requesting an answer to his 
question, "Shall I take $1,500 on the notes?" etc. Why thèse re- 
quests for authority to make the so-called compromise should hâve 
been made if Hannum was already authorized to do so, is not ex- 
plained ; nor is it explained why, if, for any reason, he wanted this 
further or formai authority, he flnally did make the compromise 
without receiving the authority requested. Beach testifies that he 
wrote to Hannum, inclosing copies of the notes as promised, and 
giving spécifie instructions to proceed by action against Thorp on 
the notes, if Maloney had not already done so. This testimony con- 
tradicts Hannum's, which is to the effect that the letter of Beach 
containing the copies of notes contained no instructions; that it 
contained "just two or three lines, that was ail; just called my 
attention to the copy of the notes, that was ail; no instructions 
about that one way or the other." Hannum is also contradicted by 
a letter written by him to Humphrey on November 3, 1896. This 
letter refers to Beach's letter inclosing copies of the notes, as fol- 
lows: "Which letter instructed me to proceed to make collection of 
thèse notes in the event Mr. Maloney, of Juneau, had commenced 
no action in the matter." In this letter of November 3d Hannum 
refers to a statement contained in a letter received by him from 
plaintiff, as f ollows : "You state in your letter that you positively 
forbade me, in a personal conversation, to make the settlement as 
suggested to you while in Portland;" and he then goes on to détail 
the meeting and conversations had with plaintifE on the eve of his 
departure for Juneau, and he does not attribute to the plaintifE any 
statement authorizing the compromise. The version of that con- 
versation, as set forth in this letter, wholly dilîers in that respect 
from Hannum's testimony on the witness stand. In this and other 
letters in évidence Hannum justifies the compromise on the ground 
that he wrote beforehand to Humphrey, telling him that, unless in- 
structed to the contrary, he should make the compromise agree- 
ment. The plaintifE testifies that he received no such letters, and 
the letters in évidence written by Hannum before the agreement do 
not contain such a statement, but, on the contrary, merely request, 
as we hâve seen, authority from the plaintifE to enter into the agree- 
ment in question. Bostwick left Juneau on the 29th of July. Han- 
num left Portland the latter part of June, to go to Juneau, and must, 
therefore, hâve reached Juneau nearly a month before Bostwick's 
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departùre from that place. Bostwick's testimony shows that lie 
did net enter into the agreement of compromise, so called, because 
Hannum did not hâve the original notes, nor produce any author- 
ity empowering him to do what was proposed, and that he asked for 
such authority a few days before going away from Juneau. Not- 
withstanding this, on the 4th of August, — a few days after Bost- 
wick left, — Hannum, as he now says, undertook to make such an 
agreement with Orews upon wbat he claims was the verbal author- 
ity given him by plaintifl in the preceding June, and about which 
he appears to hâve said nothing to Bostwick. It is clear from ail 
this that the alleged authority given in the interview in question 
was not given, but that the claim made in that respect was an iifter- 
thought to excuse what had been done, if, as a matter of fact, there 
ever was such an agreement as that relied upon by the défendant. 
The alleged agreement with Thorp, or with his attorneys, by 
which the |1,500 in question was applied in satisfaction of the Ar- 
vey lien, and credited as a payment on plaintiff's notes, is denomi- 
nated "a compromise." Arvey had offered to take |1,200 in sat- 
isfaction of his lien, so Hannum testifies, and the effect of what 
was proposed was to make Humphrey pay this sum. It is not nec- 
essary to consider the question as to how far anattorney who is 
authorized to collect a debt may go in compromising his client's 
rights. Hannum not only undertook to represent Humphrey, who 
was to be made to pay the Arvey lien, but he represented the Ar- 
vey lien as well, and this Thorp, or those acting for him, knew. 
This lien was an incurabrance in the way of Thorp in the foreclo- 
sure of his mortgage, and he therefore had a pecuniary interest in its 
discharge. The arrangement of "compromise" by which this lien 
was satisfled out of money deposited in court for that purpose, and 
the amount charged as a payment by Thorp on his notes held by 
plaintiff, involved nothing in the nature of a considération mov- 
ing to Humphrey. The reiterated statement in the testimony of 
Hannum, Bostwick, and Thorp that this money was "paid" on plain- 
tiff's notes has nothing whatever to support it in the facts relied 
upon as constituting such payment. What was attempted was, in 
effect, a réduction of plaintiff's demand on the notes, without any 
payment whatever. The entire transaction has the appearance of 
a fraudulent arrangement contrived to get rid of plaintiff's debt 
without paying it. If Biannum actually received this $1,500, he 
necessarily received it in his capacity as attorney for Arvey. Bost- 
wick testifies that he, as Thorp'a attorney, could not pay the |1,500, 
or any part of it, upon the Humphrey notes, or take it out of court, 
"unless the Arvey claim was dismissed." "The order of the court 
kept it there. It was not discretionary with me [Bostwick]. The 
court had put it there under decree. It could not be taken out un- 
til the claim was dismissed." If, then, Hannum got this money, 
it was in satisfaction of this Arvey claim which he represented, and 
which was required to be satisfied before the money "could be taken 
out." The story of the payment as told by Hannum is that at the 
time of the payment of the $1,500 described in the receipt an ar- 
rangement was made with Mr. Crews, of Bostwick &,Crews, "look- 



HUMPHREY V. THORP. 



71 



ing to the payment and discharge of the balance due upon thèse 
notes"; that such balance "was provided for by certificate of de- 
posit, and tbe agreement was that the notes — the original notes — 
weie to be forwarded to Junean, either to myself [Hannum] or B. 
M. Behrens, or some other business man in Juneau that Mr. Hum- 
phrey might désire to send them to, and upon their receipt the 
money should be paid. Q. In whose hands? A. It was in the 
hands of Mr. Crews. Afterwards, after the agreement was fully 
consummated and agreed upon, and the terms flxed, the certiflcates 
of deposit were delivered to me, and put in the safe, where they 
hâve been ever since, I suppose," etc. Bostwick, who took out this 
certificate of deposit, testifies, according to bis recollection, that 
the certificate was dated August 27, 1896 (it was in fact dated Au- 
gust 26, 1896), and was forwarded by him to Crews at Juneau. So 
that the provision for the payment of the balance due on the note 
by turning over the certificate of deposit to Crews was not, as tes- 
tified to by Hannum, at the time of the so-called payment of the 
|1,500, but must, making allowance for the time required for the 
certificate to reach Juneau, hâve been at least a month later. And 
even then the alleged agreement had not been made, or its terms 
fixed, for Hannum testifies that "it fthe certificate of deposit] was 
in the hands of Mr. Crews," and "afterwards, after the agreement 
was fully consummated and agreed upon and the terms flxed," the cer- 
tificate of deposit was delivered to him (Hannum) and put in the 
safe, where "they" hâve ever since been, as he supposes. The cer- 
tificate was made payable to the order of Crews, Thorp's attorney, 
and, according to Hannum, it was delivered to him (Hannum), and 
by him put in the safe, where it was when Hannum's déposition was 
taken on May 19, 1897. The firm of Bostwick & Crews was dis- 
solved early in July, 1896, and was succeeded by Crews, Ivey & 
Hannum. The date of the association of Crews, Thorp's attorney, 
and Hannum, who represented Humphrey, does not appear. but it 
does appear, as we bave seen, that wiien Crews delivered the cer- 
tificate to Hannum it was placed in the safe, where it remained in 
May, 1897, and that this was the safe of the new firm. "I think they 
[the certificate of deposit, sometimes referred to as a certificate and 
at other times as the certificates] remain there. Q. In the bank up 
there? A. Yes, sir. Q. Or in Mr. Crews' possession? A. Yes, sir; 
in the safe." Bostwick testifies that this certificate of deposit wcs 
afterwards sent down from Juneau by Crews to him (Bostwick) in 
the early part of 1897, and that he cashed it. The indorsement upon 
the certificate shows that it was cashed February 9, 1897. Subse- 
quently Bostwick corrected bis testimony as to this, and stated that 
a mining man in Alaska, named Campbell, came to him with the 
certificate, for identification at the bank, and that in the course of 
that identification he signed bis name on the back of the certificate, 
which was cashed by Campbell. From thèse facts, it is reasonably 
certain that this certificate of deposit was never transferred to 
Hannum, and that the claim now made of a payment or security by 
Crews to Hannum by that means to be applied in discharge of plain- 
tiff's notes is without foundation. If the certificate was delivered 
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as testified to by Hannum, the f act that it was afterwards sent 
down to Bostwick by Crews, both attorneys for Thorp in respect to 
this very matter, and cashed, or was delivered by Crews to Camp- 
bell, and cashed by the latter, with Bostwick's indorsement, on Feb- 
ruary 9, 1897, while Hannum, testifying on the 17th of the foUow- 
ing May, supposed it still in the flrm safe at Juneau, justifies the 
inference that there never was any intention of applying any part 
of the moiney represented by the certiâcate on thèse notes, and that 
what was done was not a transfer of the certificate to Hannum, but 
merely the pretense of one. Thorp, in his testimony, testifles that 
plaintiff's notes hâve been paid in f uU, but he does not esplain what 
became of the certificate of deposit in question, nor does it appear 
f rom his testimony that the money represented by it has not been 
received by him, or to his use. Upon his own theory of the case, 
the certiâcate was for a sum more than twice as large as what re- 
mained due on the notes, and it must be presumed that the certifi- 
cate was cashed in his interest, and that he and those who acted 
for him can account for the certificate and its proceeds, if they were 
so disposed. The ratification by plaintifE relied upon consisted of 
an inquiry by Humphrey, the plaintiff, to Hannum, as to why, if he 
had made a collection on thèse notes, he did not pay over the amount 
received. This does not amount to a ratification of the so-called 
compromise. There was, as already appears, nothing to ratify. 
Hannum received nothing from Thorp on plaintiff's account. If he 
received the $1,500 deposited in court at Juneau, it was in satisfac- 
tion of the Arvey lien, which he represented, and on account of 
which the money was paid into court. As Bostwick explains: 
"The court had put it there under decree. It could not be taken 
out until the claim was dismissed." The discharge of the Arvey 
lien was indispensable to Thorp's foreclosure, and, having that lien 
discharged in this way, the claim now made that the plaintifE in 
good conscience should "restore" the f 1,500, which he did not get, 
or be held to hâve "ratifled" or "acquiesced in" Hannum's alleged 
agreement to receive the money paid by Thorp in discharge of the 
Arvey lien as a payment on plaintiff's notes, is without equity or 
reason. 

As to the défense of another action pending in the state of Wash- 
ington, the rule is thus stated in 1 Enc. PI. & Prac. 764 : 

"The doctrine Is well settled that an action In personam In a foreign Jurls- 
dlction cannot be pleaded in abatement of another action commenced In a 
domestic forum, even if there be identity of parties, of subject-matter, and of 
the relief sought. In the application of this rule the States of the Union are 
regarded as foreign to one another, as are also the courts of a state and a 
fédéral court held in another state or district." 

The motion for a new trial is denied. 
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MOORB V, LOS ANGELES IBON & STEEL 00. et aL 

(Circuit Court, S. D. Californla. June 30, 1898.) 

No. 774. 

L COIÎTKACTS OF ISDBMNITT — JOINT LlABIIiITY OF IhDEMNITOR AND IhDEMNI- 

TBE. 

Civ. Code Cal. | 2777, whlch déclares that one who Indemnifles another 
"agalnst an act to be done by the latter is llable jointly wlth the person 
Indemnified, and separately to every person Injured by such act," is not 
limited to cases where the indemnitee binds himself, or Is bound by law, 
to do some act whlch may resuit In damage to another, or to cases In wUich 
the Indemnitor is held to be a Joint trespasser or tort feasor wlth the indem- 
nitee; but It includes ail cases of indemnlty agalnst future contingencles. 
It therefore makes a policy of Insurance agalnst liability for personal In- 
juries of employés Inure dlrectly to the benefit of an employé injured, 
and allows him to sue his employer and the Insurance company jolntly, 
if he so elects. 
8. Pàbtiks in Equity— Receiveks in Supplementart Pecceedinos. 

A receiver in supplementary proceedings of an Insolvent corporation, 
who has in his possession a policy Insuring the corporation agalnst liability 
to its employés for Personal injuries, is a necessary party to an action 
brought by an injured employé agalnst the corporation and the Insurance 
Company jolntly, to enforce their joint and several liability to hlm. 
8. Removal of Causes — Joint and Several Liability of Défendants. 

Where défendants' liability is joint as well as several, and plaintifF 
elects to sue them jolntly, this détermines the character of the suit; and 
neither défendant can treat it as several against him, so as to authorize 
hlm to remove It. 

Cari Schutze, G. E. Harpham, and A. M. Stephens, for plaintiff. 
Miller & Brown, for défendants. 

WELLBORN, District Judge. This suit was originally brought in 
the superior court of the county of Los Angeles, state of Oalifornia, 
and removed to this court on the pétition of two of the défendants, 
the Los Angeles Iron & Steel Company and the Employers' Liability 
Assurance Corporation, Limited. The other défendants are variouB 
persons who are sued as stockholders of said iron and steel company, 
and Willis J. Boyle, its receiver. The présent hearing is on a motion 
of the plaintilï to remand. 

The material facts of the case, as alleged in the complaint, are as 
follows: The action was brought by leave of court. Plaintiff, La- 
mar Moore, is an infant, 17 years of âge; and J. L. Moore was ap- 
pointed, by the superior court in which the action was brought, 
guardian of said Lamar Moore for the purposes of said action. 
Plaintiff and ail of the défendants, except the Los Angeles Iron & 
Steel Company and the Employers' Liability Assurance Corporation, 
Limited, are citizens of Californla. The Los Angeles Iron & Steel 
Company is a citizen of the state of Colorado, with its principal place 
of business and workshops, however, in the city of Los Angeles, 
Cal. The défendant Willis J. Boyle was appointed receiver of said 
corporation December 12, 1896, in a certain action then pending in 
said superior court, wherein one Fred. R. Harris was plaintiff, and 
said Los Angeles Iron & Steel Company défendant, and said Boyle 
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is still acting as such receiver, The Employers' Liability Assurance 
Corporatiëh, Limited, is 'a côïpbi'atiôri orgànized and èxisting under 
the laws of the kingdom of Great, Britain, doing business in said 
county of Los Angeles. On or abouf January 11, 1896, the Los An- 
geles Iron & Steel Company owned and operated its iron and steel 
Works in said city of Los Angeles; and plaintiff was in the employ 
of said Company in and about said works, as a messeùger boy and 
water carrier; and said company, without plaintiff's l^nowledge, neg- 
ligently kept a barrel in the ground, on its said premises, in such a 
manner that nO part of it protruded above the surface, which barrel 
was used by défendant for the réception of exhaust steam, and was 
full of scalding water, that had been condensed from said steam; and 
a cloud of steam continually enyeloped the top of said barrel, so that 
plaintiff conld not see the same, and said barrel was without any 
covering sufficient to keep a person stepping on it from falling into 
said scalding water; and plaintiff, not knowing of the existence of said 
barrel, while in the proper exercise of his said employment, fell into 
said barrel, and into said scalding water, and was scalded and burned 
and permanently injùi^ed'thereby, to his damage in the sum of |25,- 
000. Before said injury, to wit, on November 16, 1895, the Employ- 
ers' Liability Assurance Corporation, Limited, executed and delivered 
to the Los Angeles Iron & Steel Company a policy of assurance, 
whereby said Employers' Liability Assurance Corporation, Limited, 
in so far as regards accidentai personal injuries caused during the 
term of 12 months from and after November 8, 1895, agreed to pay 
said Los Angeles Iron & Steel Company ail sums for whieh the last- 
named company should become liable to its employés, by virtue of the 
common law or any statute, snbject to certain enumerated limita- 
tions; and the plaintiff, at the time of his injuries aforesaid, was an 
employé of the Los Angeles Iron & Steel Company, within the mean- 
ing of said policy. No liability has arisen against the Los Angeles 
Iron & Steel Company on account of accidentai personal injury to any 
of its employés, save and except on account of the injury, hereinbefore 
mentioned, to plaintiff. Said Los Angeles Iron & Steel Company is 
insolvent, and plaintiff cannot obtain satisfaction of his claim against 
it otherwise thaniby and through said policy of assurance, issued as 
aforesaid by the Employers' Liability Assurance Corporation, Limited. 
The défendant Willis J. Boyle, as receiver of the Los Angeles Iron & 
Steel Company, has possession of said policy. The other défendants 
are sued as stockholders of the Los Angeles Iron & Steel Company, 
and the object of their joinder is to enforce against each of them the 
stockholders' liability, as flxed by the constitution and laws of the 
state of Califomia. 
The spécifie relief prayed for in the complaint is judgment: 

"(1) Against the Los Angeles Iron and Steel Company, twenty-five thousand 
dollars; against the détendant the Employers' Liability Assurance Corpora- 
tion, Limited, 'five thousand dollars; against the stockholders as follows: 
* ' *■ *. ■ 

"(2) That it be decreed that the défendant Willis J. Boyle, as receiver cf the 
défendant the Los Angeles Iron and Steel Company, hold said policy issued 
by the défendant the Employers' Liability Assurance Corporation, Limited, 
for the use and benefit of plaintiff. 
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"(3) That said Willis J. Boyle, as receiver as aforesaid, asslgn to plalntiff 
the said policy in considération of a receipt given him by plalntiff, for the 
amount of and in full payment of the judgment recovered in this action 
against tlie défendant the Los Angeles Iron and Steel Company, if sncli 
judgment sliall not be for not more tlian flve thousand dollars, or in fnll 
payment of the sum of flve thousand dollars if such judgment shall he for 
more than flve thousand dollars." 

Plalntiff bases his motion to remand on the grounds that Boyle, 
the receiver of the Los Angeles Iron & Steel Company, and the persons 
who are sued as stockholders of said company, are cltizens of the 
same state with himself, and therefore the diverse citizenship requi- 
site to removal under the second clause of section 2 of the act of 
August 13, 1888 (1 Supp. Kev. St. U. S. p. 611), does not exist; and, 
further, that the suit does not involve such a separable controversy as 
authorizes a removal under the third clause of said section. The de- 
fendants the iron and steel company and the assurance corporation, 
upon whose pétition the suit was removed into this court, contend, 
on the other hand, as follows: First, that said receiver and stock- 
holders are not necessary parties, and therefore the suit is removable 
under the second clause of said section; and, second, that, if said re- 
ceiver and stockholders are necessary parties, still there are two sep- 
arable controversies between plalntiff and said corporations respec- 
tively, and therefore said corporations were entitled to remove said 
suit, under the third clause of said section. Thèse two contentions 
will be considered in the order of their statement. 

1. Is the receiver, WiUis J. Boyle, a necessary party to the suit? 
Défendants suggest, for certain reasons stated in their brief, that 
Boyle's appointment as receiver was made, in behalf of judgment 
creditors, under subdivision 4 of section 564 of the Code of Civil 
Procédure of California, and I am disposed to concur in this sug- 
gestion. Treating Boyle's receivership, then, as one supplementary 
to exécution, he took, by virtue of his appointment, title to the in- 
solvent debtor's personal estate, as trustée for the creditors in whose 
behalf he was appointed. High, Rec. §§ 440-444, inclusive, and sec- 
tion 454. While the bill does not expressly allège such to be the 
character of Boyle's receivership, it does allège that the policy is- 
sued by the Employers' Liability Assurance Corporation, Limited, to 
the Los Angeles Iron & Steel Company is in the possession and under 
the control of said Boyle, as receiver of the latter company; and the 
fair inference from said allégation is that said Boyle holds said pol- 
icy as part of the assets of his trust. Now, since "the plalntiff seeks 
to recover of the insolvent debtor, the Los Angeles Iron & Steel Com- 
pany, damages occasioned by its négligence, and also to enforce. in 
partial satisfaction of such damages, and therefore for his exclusive 
benefit, the liability of the assurance corporation on said policy, so 
held by the receiver, it follows that, if the two corporations can be 
thus proceeded against in the same suit, the receiver is a necessary 
party, and his claim hostile to that of the plalntiff. Anoka LumbeV 
Co. V. Fidelity & Casualty Co. (Minn.) 65 N. W. 353. Is the assurance 
corporation, then, properly joined as a défendant with the iron and 
Steel company, or, in other words, are thèse two corporations jointly 
liable to the plalntiff? 
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Tbe Civil Code of Galifornia provides thus: 

"Sec. 2777, Ope who Indemnlfles another against an act to be done by tbe 
latter, Is llable Jolntly witb the person Indemnifled, and separately to every 
person Injured by such act" 

Défendants contend that this section refers only to that class of 
indemnity contracts "wliere tlie indemnitee, in considération of being 
indemnified, binds himself or is bound by law to do some certain act, 
the conséquence or resuit of which may be damage to some other"; 
citing, as illustrative of said class, Lewis v. Johns, 34 Cal. 629, David- 
son V. Dallas, 8 Cal. 227, and Herring v. Hoppock, 15 N. Y. 409. 
While said section unquestionably embraces the class mentioned by 
défendants, it liliewise includes, I think, ail cases of indemnity against 
future contingencies. In other words, it broadens and makes ap- 
plicable to ail such cases the rule previously applied by the courts 
to that class of indemnity contracts where the indemnitor was held 
to be a joint trespasser or tort feasor with the indemitee. Thus, the 
section does in the case at bar what the garnishment did in Anoka 
Lumber Co. v, Pidelity & Casualty Co., supra, — makes the policy of 
assurance inure directly to the benefit of the injured person, and, 
in addition thereto, alïows such person to proceed against the in- 
demnitor separately, or jointly with the indemnitee. There is nothing 
in the section which invites or allows a narrower construction than 
the one indicated. Défendants, however, in their brief, argue to the 
contrary, as follows: 

"The use of the words 'act to be done' must hâve been Inserted in this 
section to distirigulsh the llablllty of the indemnitor in some cases from his 
liability in others; otherwlse, why net hâve enacted that ail Indemnitors 
shall be jointly llable with the indemnltees? The plain reading of subdivi- 
sion 2 of the very next section (2778) makes a most solid support to our 
position,— that, as a gênerai proposition, Indemnitors are not jointly llable with 
indemnltees, but only in spécial cases, where the liability arises by reason 
of joint trespass, etc. It reads, 'Upon an Indemnity against claims or demands 
or damages,' etc., 'the person indemnified is not entltled to recover without 
payment thereof,' which is tantamount to saylng tht Indemnitor cannot 
be sued untll the Indemnitee bas paid the claim, demand, or damages; 
that is, except in cases of joint tort feasors, no one but tbe Indemnitee can 
sue the Indemnitor. It being évident that a distinction was intended, our 
position above taken is necessarlly correct, as tbere are classes of cases where 
the Indemnitor does not bind the Indemnitee to do an act which may resuit 
in Injury to another (the case at bar Is oae), and there are cases where the 
indemnitor is not jointly llable with the indemnitee. The words 'act to be 
done' must be read 'act requlred to be done,'— required in the case of a sherifC 
about to attach property, by his contract with the plaintiff under the law, 
which màkes him and the plaintiff the two parties to it; the plaintiff to give 
the indemnity bond. In considération of which the sheriff seizes the property, 
no matter who may be the owner of it. The sheriff is required to seize it, 
and does so because ordered to by the indemnitor." 

This argument of défendants is based, it seems to me, upon an 
erroneous construction of the words "act to be done." Thèse words 
are simply used to convey the opposite of the idea expressed in the 
words "already done," in section 2774 of tbe same Code, which pro- 
vides that "an agreement to indemnify a person against an act already 
done is valid," etc. In other words, as section 2774, by using the 
words "already done," is confined to past transactions, so section 2777, 
by the use of the words "act to be done," is restricted to tvtiy^ con- 
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tingencies. Subdivision 2 of section 2778 does not, in my opinion, 
furnish to défendants' argument the support which they claim there- 
from, because said subdivision, and subdivision 1 of the same section, 
which is as follows: "(1) Upon an indemnity against liability ex- 
pressly, or in other équivalent terms, the person indemniûed is en- 
titled to recover upon becoming liable," — obviously concern only the 
relations of the indemnitor an dthe indemnitee as between themselves, 
and not their obligations to the injured person, thèse obligations be- 
ing fixed by section 2777. 

It should be observed in this connection that, by the policy in the 
case at bar, said assurance corporation "agreed to pay to the said Los 
Angeles Iron & Steel Company, or its légal représentatives, ail such 
sums for which the Los Angeles Iron & Steel Company shall become 
liable to its employés by virtue of the common law, or of any statute," 
etc.; that is, the indemnity is against liability, not against claims or 
demands or damages or costs (Hoven v. Assurance Corp. [Wis.] 67 N. 
W. 46), and therefore falls within subdivision 1 of said section 2778. 
This subdivision, which gives to the indemnitee a right of action 
against the indemnitor the moment the former becomes liable to the 
person injured, — that is, when the injury occurs, — disposes of anoth- 
er argument of the défendant corporations against their joint liability, 
namely, that "no action is maintainable against the indemnitor until 
the plaintiff's claim or debt against the indemnitee becomes legally 
enforceable against the indemnitee; i. e. until there has been a judicial 
ascertainment of the amount due for damages from indemnitee to 
plaintiff." Besides, this last-mentioned argument finds a complète 
answer in section 2777 itself, which, by creating a joint and several 
liability on the part of the indemnitor and indemnitee in favor of the 
person injured, necessarily gives to the latter a right of action against 
the indemnitor as soon as the injury happens. 

Défendants' contention that said receiver is not a necessary party, 
because no leave of the state court to make him a party was obtained, 
is based upon an erroneous assumption of fact. The complaint ex- 
pressly allèges, in its flrst paragraph, as follows: "Leave of court 
having been had and obtained to flle this action, the plaintiff com- 
plains," etc. Furthermore, the order of the court, made on the pé- 
tition of J. L. Moore, for appointment as guardian ad litem of plain- 
tiff, expressly grants leave "to flle said action against said corporation, 
the Los Angeles Iron and Steel Company, and others" ; and among the 
"others" named in said pétition as défendants is W. J. Boyle. Défend- 
ants' contention that the receiver is a mère gamishee is not well 
taken, as shown by the statements I hâve already made touching the 
receiver's relations to the controversy between the plaintiff and the 
iron and steel company and assurance corporation. The facts in 
Bacon v. Rives, 106 U. S. 99, 1 Sup. Ct. 3, the case cited by défendants 
on this point, are quite différent from the facts in the case at bar. The 
receiver, I hold, is a necessary party to plaintiff's cause of action 
against said corporations. 

2. Does the case at bar involve a separable controversy, such as 
is provided for in the third clause of the second section of the afore- 
said act of August 13, 1888? — which clause is as follows: 
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"And whien In any suit mentioned In this section there shall be a contro- 
versy whlcl) Is wholly betweçn cltlzens of différent states, and whlch can be 
fully detértained as between ttem, then elther one or more of the défendants 
aetually Interested in sueh controversy may remove sald suit into tbe circuit 
court of the United States for the proper district." 

The liability of the iron and steel company and the assurance cor- 
poration being joint as well as several, and the plaintiff having elected 
to proc^ed against them jointly, the suit, so far as concerns the plain- 
tiff and said companies, involves but a single controversy. The rule 
on this subject is thus stated: 

"Where the plalntiff's cause of action is joint and several, he bas the 
option whether to sue the défendants Indlvldually, or to join them in one ac- 
tion. If he elects to pursue the latter course, bis choioe détermines the 
character of the suit, and no one of the défendants eau treat the suit as It con- 
cerns hlm as several, for the purpose of a removal to the fédéral court." 
Black, Dlll. Kem. Causes, § 145; Brown v. Oox Bros. & Co., 75 Fed. 689; 
Boyd V. Gin, 19 Fed. 145; Telegraph Co. v. Brown, 32 Fed. 337; Mutual 
Eesei-ve Fund Life Ass'n v. Farmer, 23 0. C. A. 574, 77 Fed. 929; Railroad 
Co. V. Ide, 114 U. S. 52, 5 Sup. Gt. 735; Pirie v. ïvedt, 115 V. S. 41, 5 Sup. Ot. 
1034, 1161; Little v. Giles, 118 U. S. 596,' 7 Sup. Ct. 32; Torrence v. Shedd, 
144 U. S. 527, 12 Sup. Ct. 726. 

In Pirie v. Tvedt the court says : 

"The cause of action is several as well as joint, and the plaintifïs might 
bave sued each défendant separately, or ail jointly. It was for tlie plalntiffs 
to elect whlch course to pursue. They did elect to proceed against ail jointly, 
and to thls défendants are not permitted to object. The fact tbat a judgment 
in the action may be rendered against a part of the défendants only does not 
divlde a joint action In tort into separate parts, any more than It does a joint 
action on contraet." 

In Torrence v. Shedd, supra, the court says: 

"But in order to justlfy such removal, on the ground of a separate contro- 
versy between cjtizens of différent states, there must, by the very terms of 
the statute, be a controversy 'whlch can be fully determlned as between 
them'; and, by the settled construction of this section, the whole subject- 
matter of the suit must be capable of belng flnaJly determlned as between 
them, and complète relief afCorded as to the separate cause of action, wlthout 
the présence of others originally made parties to the suit. • * • As 
this court bas repeatedly afflrmed, not only in cases of joint contracts, but 
in actions for torts, whlch might bave been brought against ail or against 
any one of the défendants, 'separate answers by the several défendants sued 
on joint causes of action may présent différent questions for détermination, 
but they do not necessarlly dlvide the suit into separate controversies. A 
défendant bas no right to say that an action shall be several whlch plaintiff 
elects to make joint. A separate défense may defeat a joint recovery, but 
It cannot deprlve a plaintiff of bis rlght to prosecute bis own suit to final 
détermination In bis own way. The cause of action is the subject-matter 
of the controversy; and that Is for ail the purposes of the suit, whatever 
the plaintiff déclares it to be in bis pleadlngs.' Kallroad Co. v. Ide, 114 U. 
S. 52, 56, 5 Sup. Ct. 735; Pirie v. Tvedt, 115 U. S. 41, 43, 5 Sup. Ct. 1034, 
1161; Sloane v. Anderson, 117 U. S. 275, 6 Sup. Ct. 730; Little v. Giles, 118 
U. S. 596, 601, 602, 7 Sup. Ct. 32; Hedge Co. v. Fuller, 122 U. S. 535, 7 Sap. 
Ct. 1265." 

There being, then, only a single controversy between the plaintiff 
and the two défendant corporations, and the receiver, who is a citizen 
of the same state with the plaintiff, being, as I hâve already held, a 
necessary party thereto, it follows that there is no separable con- 
troversy to authorize a removal of the suit under the third clause of 
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section 2 of the act of 1888. This conclusion renders it unnecessary 
for me to pass upon thie question whether or not tbe stockholders are 
necessary parties. The motion to remand will be allowed. 



CEONIN V. PATEICK COUNTY.l 
(Circuit Court, W. D. Virginia. September 27, 1882.) 

1. COUNTIBS— BOKDS ISSUED UNDEK MlLITABT GOVEIIÎJ.MENT. 

The mllitary government of Virginia during 1867-69 was a de facto 
government, whose acts were autlioritative in ail matters of gênerai ad- 
ministration; and hence the magistrates appointed by the mllitary gov- 
emor Tvere compétent to act for their couutles in the matter of sub- 
scribing for railroad stock and issulng bonds In payment therefor. 

8. Samb— EsTorPEL. 

When county bonds issued by the county's own agents contain noth- 
ing on their face showing that they were not to be issued except after 
forms and conditions of some sort had been complied with, and no steps 
hâve been taken by the county authorlties to prevent an Irregular Issue 
of bonds, then the county is estopped from objectlng to the regularity of 
the Issue. 

8. Same — Negotiabilitt of County Bonds. 

A bond issued by a Virginia county in the form of a single blll, executed 
under seal, and made payable to an obligée and "assigns," Is not a nego- 
tiable Instrument, and a purchaser takes it subject to ail équitable dé- 
fenses. 

4. Same. 

Where a county bond, not havlng the usual marks of negotiability, con- 
tains an annex in the form of a power of attorney to an agent to trans- 
fer the same, whieh form describes it as a "registered" bond, one who 
takes the bond is estopped from claiming that it is a negotiable Instead 
of a registered bond, though by ei'asures and the filling up of blanks 
he couverts the form into an assignment directly to hlmself. 

5. PrACTICK— FlLING OP Pl.BAS. 

When justice requires it, the court will permit the filing of spécial 
pleas setting up défenses on the merits, when offiered in good falth, even 
after the jury has heard ail the évidence and the court has ruled upon 
prayers for instructions; especially will it do so in cases involvlng less 
thau ifô.OOO in value and which are consequently not subject to review 
by the suprême court. 

Tliis was an action at law by T. C. Cronin against the county of 
Patrick, Va., to recover interest on two county bonds constituting 
part of an issue made by the county in payment of a subscription 
to the capital stock of the Norfolk & Great Western Kailroad Com- 
pany. There was a plea of non est factum, and a spécial plea set- 
tiugigfup fraud and covin, and that plaintiiï was not a bona fide 
holder. The case was tried to a jury, and the questions discussed 
in the opinion arose on prayers for instructions. The principal 
points raised for the défense were that the magistrates who ordered 
the vote of the people authorizing the issuance of the bonds were 
appointed by the military commandant of Virginia, and not magis- 

1 ïhis case has heen heretofore reported in 4 Hughes, 524, and Is now pub- 
lished In this séries, so as to include therein ail circuit and district court 
cases elsewhere reported which hâve been inadvertently omitted from the 
Fédéral Reporter or the Fédéral Cases. 
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trates commissioned nnder state authority, and accordîng to the 
Btate laws; that the issuance of the bond had not been ordered by a 
majority of the magistrates of the county; and that the bonds were 
nonnegotiable, and therefore subject to ail équitable défenses in 
plaintiff's hands. It appeared that a suflScient number of votes 
had been given in favor of the subscription, by the voters of the 
county, and that a quorum of the magistrates were présent when 
the county court ordered the subscription; but that the order en- 
tered by the county court for the actual issuance of the bond, after 
the vote, was made when only three out of a total of some nineteen or 
more justices were présent. The bonds as issued were in the fol- 
lowingform: 
51,000. County of Patrick. 

The county of Patrick, of the state of Virginia, hereby promises to pay to 
tlie Norfolk and Great Western Railroad Company, or Its assigna, twenty 
years from thé twenty-slxth day of October, 1868, the sum of one thousand 
dollars, for value received, wlth interest thereon at the rate of six per 
centum per annum from the twenty-slxth day of October, 1868, the future 
Interest payable semiannually on the flrst day of May and the flrst day of 
November in each year. In testimony whereof the said county has caused 
its corporate seal to be hereto affixed, with the proper signature of the pre- 
slding justice, attested by the clerk, in accordance with the order of the 
county court of said county, the twenty-seventh day of August, 1869. 

[County Seal.] Wm. Wltt, Preslding Justice. 

J. L. Anghlin, Clerk. 

The following form of power of attorney was annexed to each 
bond on the same sheet, and signed by the président of the railroad 
Company, to whom the bonds had been delivered by the county au- 
thorities : 

For value received, the undersigned do hereby irrevocably constitute and 

appoint attorney to sell, assign, and transfer unto dollars 

of the registered bonds of the county of , with power of substitution. 

Witness hand and seal thls day of 18—. 

Thos. S. Flournoy, [Seal.] 
Witnesses: Près. N. & G. W. K. B. Co. 

Edwin De Léon. " • 

J. D. Imboden. 

From the évidence ît appeared that the bonds had been pledged 
by the railroad company with a New York banking house, from 
whom the plaintiff, who was their attorney, obtained the two bonds 
now sued upon; and that by filling up the blanks and making the 
necessary erasures he had changed the form of power of attorney 
so as to read as follows: 

For value received, the undersigned do hereby sell, assign, and transfer 
unto Timothy O. Oronin one thousand dollars of the registered bonds of 
the county of Patrick. 

Witness hand and seal thls day of 18—. 

Thos. S. Flournoy, [Seal.] 
Witnesses: Près. N. & G. W, E. B. Co. 

Edwin De Léon. 
J. D. Imboden. 

There was some évidence tending to show that bonds in the fore- 
going form were by the custom of New York City negotiable instru- 
ments. 
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Diggs & Manson, for plainti£F. 

Daniel, Lybrook & Moor, for défendant. 

HUGHES, District Judge. I do net think the points relied upon 
by défendant in support of the plea of non est factum can be sus- 
tained. The military government of Virginia during the years 
1867, 1868, and 1869 was a de facto govemment, whose acts haye 
been recognized as authoritative in ail matters of gênerai adminis- 
tration ever since; and the magistrates appointed by Gen. Canby 
as commandant of the district were as compétent to act for the 
counties in which they presided as their predecessors had been. 
Their acts must hâve been held to hâve been Talid and authorita- 
tive. 

As to the question whether less than a majority of those could 
bind the county by an order for the issuing of county bonds, I think 
the great prépondérance of authority is to the efEect that when a 
county's own agents exécute bonds of the character of those sued 
upon hère, and there is nothing on the face of the bonds showing 
that they were not to be issued except after forms and conditions 
of some sort had been complied with, and no steps had been taken 
by the authorities of the county itself to prevent or convict an ir- 
regular issue of its bonds, then the county is estopped from objecl- 
ing to the regularity of the issue. The suprême court of the United 
States has gone very far in this direction, and the gênerai prépon- 
dérance of authority is in favor of such a ruling. Eock Creek Tp. 
v. Strong, 96 U. S. 271; San Antonio v. Mehaffy, Id. 312; Meyer v. 
City of Muscatine, 1 Wall. 385; Board of Com'rs v. Aspinwall, 21 
How. 539 ; Moran v. Commissioners, 2 Black, 722 ; Eedd v. Supervis- 
ors, 31 Grat. 695 ; and see authorities cited at the close of the last 
case. See, also, Bigelow, Estop. 266. 

I proceed, therefore, to the principal question in this case, which 
is whether the bonds which are the subject of this suit are nego- 
tiable instruments, and, as such, good in the hands of a bona fide 
holder as against ail equities which the obligor might hâve had 
against any prior holder. It is a bond under seal, in the ordi- 
nary form of the single bill, long used in Virginia. It is payable 
to the obligée or assignée, which latter is the old term used in 
bonds under seal. A host of authorities might be cited to show 
that the assignée of a chose in action in a court of law must bring 
the action in the name of the assignor for the beneiit of himself, 
and that everything which might hâve been shown in défense 
against the assignor may be used against the assignée. Very many 
of the principal of thèse authorities are given in 1 Bouv. Law Dict. 151. 
See, also, Bebee v. Bank, 1 Johns. 529 ; Moore v. Holcombe, 3 Leigh, 
597; Cary v. Bancroft, 14 Pick. 315. It is only by express statute that 
an assignée is authorized to sue in his own name in Virginia (Code 1873, 
c. 141, § 17), but he sues hère subject to ail the equities which the de- 
fendant may hâve had against the assignor before notice of the assign- 
ment. When there are no negotiable words in a bond, and it is not 
made payable to order or to bearer, but is made payable to assigns, the 
use ot that word imports nonnegotiability, and is one of the distinguish- 
89 F.— 6 
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ing features of a bond intended to be uonnegotiable. , la Virginia itis 
usual, in order to flnd the negotiable Character of a bond or promissory 
note, to make it payable at a particular bank or place of business. No 
such place is nained in the bonds under suit bere, and they are payable, 
thereforej at the county of Patrick. Being dated in Virginia, executed 
in Virginia, and payable in Virginia, they can hâve no other character 
or attribute than is given to them by the laws of Virginia; and they 
cannot, therefore, be affected by any custom obtaining in New York. 
Had they been made payable in New York, then a custom of New York 
might hâve affected them; it cannot otherwise. There are two classes 
of public bonds known to the stock markets, essentially distinct in char- 
acter, and intended to be so. They are negotiable bonds and registered 
bonds. Those of the first class — the negotiable bonds — are made pay- 
able to some payée or his order, in which case they are transférable by 
indorsement and delivery; or they are made payable to a payée or 
bearer or simply to bearer, in which case they are transférable by mère 
delivery. The other class— the registered bonds — are made payable to 
an obligée or his assigns, and they are only transférable by regular 
assignment on books of the obligor. The bonds of Patrick county, now 
under suit, are in the familiar form of the single bill, are executed un- 
der seal, and made payable to an obligée and "assigns." Although they 
are nonnegotiable, there is nothing on the face of the bonds proper to 
indicate that they were put out as registered bonds, and were intended 
by the county of Patrick to be transferred on books kept by the county 
for that purpose. But on the same sheet with each bond proper is an 
annex in the form of a power of attorney, signed by the président of the 
railroad company to which the bond is made payable, and to which it 
was delivered, describing thèse bonds as "registered bonds," and in each 
case containing a blank to be filled with the name of an attorney em- 
powered to transfer the bond from the railroad company to an assignée. 
This paper indidates the intention of the original parties to the bond, 
and fixes its character to be a registered, as distinguished from a nego- 
tiable, bond. The plaintifE in this suit, in receiving the bond with this 
annexed paper, in the original form,:received it as a "registered bond." 
It is true that he afterwards so'erased words and filled up blanks as to 
hâve changed the character of the annexed paper from a power of attor- 
ney authorizing some agent to transfer the bond as a registered bond to 
himself into an assignment of the bond directly to himself , but this 
altération could not obliterate the fact that the bond was originally 
issued as a registered bond. Independently. however, of this fact, the 
bond is nonnegotiable, and the plaintifE holds it either as a registered 
bond or as a bond which has come to him by mère assignment. In 
either event he holds it subject to ail the equities to which it was subject 
in the hands of any prior holder ; for, if it is a negotiable bond, no prin- 
ciple is more thoroughly settled than that expressed by Mr. Lewis in 
his work on Bonds and Stocks (page 158) that "perfect title to registered 
bonds can only be acquired by a transfer of them upon the books of the 
company" which issued them. In the leading case of Bank v. Laird, 2 
Wheat. 390, it was held that no person could acquire a légal title to any 
shares of a bank except under a regular transfer, according to the ru les 
of the bank; and if any person takes an assignment it must be subject 
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to the rights of the bank under the act of incorporation, of which he is 
bound to take notice. To the same eiïect was tlie ruling of tbe same 
court in Blacli v. Zacbarie, 3 How. 483, and of tlie suprême court of 
Massachusetts in Fisher v. Banlî, 5 Gray, 373. In the case of De Voss 
V. City of Kichmond, 18 Grat. 338, the suprême court of appeals of 
Virginia made the same principle the basis of an important leading dé- 
cision. It also declared the law as to bonds passing by mère assign- 
ment. It is to be observed that the bonds now in suit were net trans- 
ferred by power of attorney for registration, but that the plaintifl, by 
erasures and interpolations in the powers of attorney attached to them, 
converted thèse powers into assignments. In respect to bonds so as- 
signed the Virginia court of appeals, in the case of De Voss v. City of 
Richmond, said : "If the bonds had been made so as to pass by assign- 
ment merely, each successive assignée would hâve taken only an équit- 
able title, and the bonds in his hands would bave been subject to the 
same défenses to which they would hâve been subject in the hands of 
any prior holder." Indeed, this is elementary law. See the earlv cases 
of Sere v. Pitot, 6 Cranch, 332; Welch v. Mandeville, 1 Wheat. 233, 5 
Wheat. 275; Spring v. Insurance Co., 8 Wheat. 269. As already re- 
marked, modem cases to the same eiïect are too numerous to be cited. 
In the very récent case of Manufacturing Co. v. Bradley, 105 U. S. 175, 
the United States suprême court declared that a bond under seal of a 
corporation payable "to W. J. Gayer, Receiver," was not negotiable, 
and that the particular bond in contemplation was only made so by the 
Company having indorsed upon it that for a considération stated it 
would pay the bond "to bearer." In the case of De Voss v. City of 
Eichmond the Virginia court of appeals, basing its décision on the prin- 
ciples that hâve been indicated, held that the holder of a registered 
bond before its transfer held it subject to ail the equities which the 
obligor might hâve against any prior holder, and that thèse equities 
were not eut ofE until the original bond was taken in, and another bond 
issued in lieu of it to the last holder. It held that the issuing of the 
second bond did eut off ail the equities which had attached to the first, 
and carried a clear légal title to the assignée receiving it. The bonds 
which are the subject of the présent suit, whether regarded as registered 
bonds or as bonds which hâve passed by mère assignment, are held by 
the plaintifE subject to ail the equities which subsisted between the 
county of Patrick and the Norfolk & Great Western Railroad Company, 
or the banking house in New York with which they were hypothecated. 
That nothing will operate to pass a title of shares of stock in incorpo- 
rated companies but an actual transfer on the books of the company, 
see Adderly v. Storm, 6 Hill, 628; Rosevelt v. Brown, 11 N. Y. 148; 
Haie V. Walker, 31 lowa, 344; Bank v. Case, 99 U. S. 628; Johnston v. 
Laflin, 103 U. S. 800. I must therefore deny ail the prayers for in- 
strnctions which hâve been presented by counsel on either side, and 
will sign instructions based on the principles I hâve indicated. 

The défense then asked leave to file spécial pleas setting up with pré- 
cision their grounds of défense on the merits. Counsel for plaintiff ob- 
jected thereto, claiming that the request came too late, after the jury 
had heard the évidence, and the court had dlsposed of the prayers for 
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instructions. Counsel for plaintifP, however, stated that at a trial in 
the same court in a suit on other bonds of the same kind the judge 
who tlien was lielding court refused to permit the flling of similar pleas 
at an earlier stage of tlie case, and for that reason counsel stated that 
they had gone to trial in this case on thèir gênerai plea of non est 
factum and the plea charging fraud, etc. 

HUGHES, District Judge. The pleas now offered go to the very 
merits of the case. They are offered in good faith, and not for the 
purpose of delay. The défendant is willing, if thèse pleas are admitted, 
to go on at once with the trial on the évidence aiready before the jury. 
To refuse permission to file thèse pleas would be a déniai of justice. 

There is another considération which ought to weigh m this matter. 
The suit hère is for the sum of about f2,000, and from the judgment of 
this court there is no appeal. Not only is this large sum dépendent 
upon the unreviewable ruling of this court, but the présent is avowed to 
be a tentative action, brought to test the liability of the défendant 
county for a large number of bonds outstandins. of which the tv^o now 
in suit are a part. The pressure of business upon the suprême court 
of the United States is so great that congress has found it necessary to 
intrust final jurisdiction to the circuit courts of aU suits involving val- 
ues less than $5,000. This is a state of things quite anomalous in our 
country, and I think it incumbent upon thèse courts to allow libéral 
facilities of pleading in ail cases where the good faith of the pleader is 
apparent, and where the resuit aiméd at is to place the trial of causes 
on their very merits. I will allow the défendant to file the pleas which 
he has offered. 

The plaintifE then moved for a continuance, which was granted as of 
right. No plea was offered raising the question of the jurisdiction of 
the fédéral court in the case, under the fifth clause of the first section 
of the judiciary act of 1875 (1 Supp. Rev. St. U. S. p. 174). 



PEICB T. McOARTY, United States Marshal. 
(Circuit Court of Appeals, Second Circuit. June 24, 1898.) 
No. 105. 
Habeas Corpus— Office of Wbit— Prisonbk Hbld undeb Removal Wak- 

BANT. 

On a writ of habeas corpus in behalf of one held under a warrant for 
removal to another district for trial, the court can only consider ques- 
tions golng to the authority and jurisdiction of the district judge to issue 
the warrant of remoTal. If there was a proper case for removal, the 
prisoner should be remanded, notwithstanding irregularltles or errors 
of procédure in his arrest, examination, or commitment. 
Ckiminal Law— Removal of Pbisonbb to Anotheb District for Tbial. 

The issuing of a warrant by a district judge, under Rev. St. § 1014, for 
the removal of a prisoner to another district for trial, is not a mère min- 
isterial act, but one involving the exercise of judlcial discrétion. Whlle 
the action of the committing maglstrate is prima facie sufficient basis 
for the warrant, the judge may, if he deem best, hear further évidence on 
behalf of the prisoner, and also to prove his probable gullt and the 
pendency of an indictment against him in such other district. 
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8. Samb. 

That the warrant of removal directs the prlsoner to be delivered for 
trial for the lareeny of a part only of the property which he was com- 
mitted by the commissioner for stealing does n6t vitiate the warrant. 

4 Saue. 

The fact that the Indlctments found in the district to whlch the prls- 
oner is sought to be removed do net sufflclently or correctly, as to mat- 
ters of form, allège the offense, does not make the warrant of removal 
unwarranted, or even erroneous; for thèse questions may properly be left 
to the disposition of the court by which the ofEender is to be tried. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

A. J. Rose, for appellant 

Max J. Koehier, Asst. U. S. Atty., for appellee. 

Before WALLACE and SHIPMAN, Où-cuit Judges. 

WAIXACE, Circuit Judge. This is an appeal from an order of the 
United States circuit court for the Southern district of New York 
dismissing a writ of habeas corpus, and remanding the petitioner 
therein to the custody of the marshal for removal to the District of 
Columbia. 83 Fed. 830. The appellant was arrested at the city of 
New York upon a warrant issued by a commissioner of the circuit 
court charging him with the offense of lareeny committed at the city 
of Washington. After an examination before the commissioner, he 
was committed to the custody of the marshal pending the issuance 
of a warrant of removaJ by the district judge. Thereafter, upon an 
application by the United States attorney, the district judge issued a 
warrant commanding the marshal to remove the prisoner for trial in 
the District of Columbia, and deliver him to the marshal of that dis- 
trict. The proceedings were instituted under section 1014 of the 
United States Eevised Statutes. 

The assignments of error which are not addressed to the want of 
authority of the district judge to issue the warrant of removal do not 
require considération. The writ of habeas corpus is not to'be used 
to perform the functions of a writ of error or appeal. In re Tyler, 
149 U. S. 164, 13 Sup. Ct. 785; In re Frederick, 149 U. S. 70, 13 Sup. 
et. 793. If there was a proper case for the removal of the prisoner 
pursuant to the provisions of the section, the court below properly 
remanded him to the custody of the marshal, notwithstanding there 
were irregularities or errors of procédure in his arrest, examination, 
or commitment. The object and ofHce of the writ "is to ascertain 
whether the prisoner can legally be detained in custody, and, if suffl- 
cient ground for his détention by the govemment is shown, he is not 
to be discharged for defects in the original arrest or commitment." 
Nishimura Ekiu v. U. S., 142 U. S. 651, 12 Sup. Ct. 336; lasigi v. Van 
de Carr, 166 U. S. 391, 17 Sup. Ct. 595; Coleman v. Tennessee, 97 U. S. 
509-519; U. S. v. McBratney, 104 U. S. 631-624. It is the duty of the 
court on habeas corpus "to dispose of the party as law and justice re- 
quire." Rev. St. U. S. § 761. 

The record of the proceedings upon which the warrant of removal 
was issued is contained in the return by the district judge made to the 
writ of certiorari which accompanied the writ of habeas corpus, and 
includes the évidence produced before the commissioner. We are to 



86 89 FEDERAL -REPORTER. 

examine tMs record to ascertain whether a case within the purvîew of 
thé statute was presented for the considération of the district judge 
sufQcient to authorize the exercise of the judicial power which the 
statute conf erred upon him. The statute provides that commissioners 
of the circuit courts and certain other magistrates "may arrest and 
imprison, or bail, the offender for trial before such court of the 
United States as by law has cognizance of the offense." It further pro- 
vides that, when the offender "is committed in any district other than 
that where the offense is to be tried," it shall be the duty of the district 
judge where such offender is imprisoned "seasonably to issue, and of 
the marshal to exécute, a warrant for his removal to the district where 
the trial is to be had." That provision, as was said by Judge Dillou, 
in Re Buell, 3 Dill. 116, Fed. Cas. No. 2,102, "devolves on a high ju- 
dicial officer of the government a useful and important duty. In a 
country of such vast extent as ours, it is no lîght matter to arrest a 
supposed offender, and, on the mère order of an inferior magistrate, 
to remove him hundreds, it m^y be thousands, of miles for trial. The 
law wisely requires the préviens sanction of the district judge to such 
a removal." The issuing of a warrant is not a mère ministerial act, 
for, if it were, it could 'as well hâve been intrusted to the committing 
magistrate. The provision conteniplates that the district judge shall 
détermine, in the exercise of judicial discrétion, whether the prisoner 
shall be taken to another jurisdiction for trial, and that he may 
refuse the warrant if, in his judgment, the removal should not be 
made. Doubtless the action of the committing magistrate is prima 
facie sufficient for the basis of the warrant, but it is not eonclusive; 
and while the judge should not unnecessarily require another or pre- 
liminary examination, if in his judgment it is expédient that the pris- 
oner be further heard in défense, it is his duty to pass fully upon the 
case, and détermine for himself whether the removal should be order- 
ed. U. S. V. Brawner, 7 Fed. 88; In re Wolfe, 27 Fed. 606; U. S. v. 
Fowkes, 3 C. C. A. 394, 53 Fed. 13. ViTiether he has authority to re- 
view thé proceedings before the committing magistrate, and discharge 
the prisoner, unless the question of the lawfulness of the imprison- 
ment is brought before him on a writ of habeas corpus, it is not neces- 
sary to décide. We think it clear that, if a case is presented to him 
which gives him jurisdiction to entertain the application, he is at 
liberty to receive further évidence to prove the probable guilt of the 
prisoner, or of the pendency of an indictment for the offense in a court 
having jurisdiction thereof. 

It appears by the return that the warrant upon which the prisoner 
was arrested was issued upon a verifled complaint alleging that on the 
31st day of March, 1897, at the city of Washington, in the District of 
Columbia, the prisoner "unlawf ully and feloniously did steal, take, and 
carry away 1,330 United States notes of the dénomination and value 
of $5 each, 3JL7 United States notes of the dénomination and value 
of 11 each, 105 United States gilver coins of the dénomination and 
value of $.25 each, 23 United States silver coins of the dénomination 
and value of $.10 each, 17 United States nickel coins of the dénomina- 
tion and value of f .05 each, the lawful money of the United States," 
and also alleging that an indictment had been found in the suprême 
court of the District of Columbia against the prisoner for the offense. 
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Upon the examination before the commissioner a duly authenticated 
copy of an indictment in the suprême court of the District of Co- 
lumbia, filed June 15, 1897, and charging the prisoner with stealing 
"two hundred and âfty securities and obligations of said United States 
of the kind known as and called silver certificates, each of the de- 
nomination and each of the value of flve dollars," was introduced in 
évidence. Witnesses were produced, and gave testimony tending to 
show that the prisoner was probably guilty of the offense charged in 
the complaint. Thereafter the commissioner issued a warrant com- 
mitting him to the custody of the United States marshal for trial at 
the District of Columbia until a warrant for his removal should be 
issued by the United States district judge, or until he should be other- 
wise dealt with according to law. Upon the application to the dis- 
trict judge for the warrant of removal, the United States attorney 
produced authenticated copies of two other indictments flled in the 
suprême court of the District of Columbia, in one of which the prisoner 
was charged with the same offense as that charged in the indictment of 
June loth, and in the other of which he was charged with the larceny 
of "one hundred and flve silver coins of the coinage of the said United 
States, each of the dénomination and each of the value of a quarter 
of a dollar." The district judge thereupon issued a warrant of re- 
moval, reciting the arrest of the prisoner and his commitment by the 
commissioner for the offense charged in the original complaint, and 
commanding his removal to the District of Columbia for trial upon the 
last-mentioned indictment only. 

We entertain no doubt of the authority of the district judge to issue 
the warrant of removal. The évidence tending to prove that the 
prisoner was guilty of the larceny was circumstantial and incon- 
clusive, but there was enough to call upon the commissioner to exer- 
cise his judgment upon the facts, and therefore to justify his action 
in committing the prisoner. Bryant v. U. S., 167 U. S. 104, 17 Sup. 
et. 744. That the larceny was an offense against the United States 
is clear, because it was committed in the District of Columbia, a 
place within the exclusive jurisdiction of the United States. The 
warrant of removal directs the prisoner to be held and delivered over 
for trial for a less serious offense than that for which he was com- 
mitted by the commissioner, — a larceny of part of the property stolen 
instead of the whole; but this does not vitiate it, and indeed this part 
of the warrant is nugatory, because it is not binding upon the courts 
of the District of Columbia, and the prisoner can be placed on trial 
there for any offense over which thev hâve jurisdiction. Lascelles v. 
State of Georgia, 148 U. S. 537, 13 Sup. Ct. 687. 

The district judge was of the opinion that the two indictments were 
defective in averments, and that the prisoner could not be convicted 
thereunder of the offense sought to be charged. If he was right in 
this conclusion, and even if neither of the indictments suiïiciently or 
correctly, as to matters of form, alleged the offense, it would not 
hâve been an unwarranted or even erroneous exercise of his judicial 
power to order the removal of the prisoner. Upon such an applica- 
tion thèse questions can properly be left to the disposition of the court 
by which the offender is to be tried. "V^Hiere the indictment discloses 
that the offense charged is one over which the trial court has no juris- 
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diction, or is one for which for any reason the prisoner is not amenable 
to criminal prosecution in another district, the district judge may 
properly refuse to order liis removal. In gliort, it is for him to décide, 
in view of tlie facts of tlie particular case, whether the ends of justice 
will be beat subserved by granting or refusing the warrant. It is to 
be observed that the statute does not in terms require that an indict- 
ment shall hâve been found against the oflfender, or that criminal pro- 
ceedings in any form shall hâve been instituted against him, in the dis- 
trict where he bas committed an offense against the laws of the United 
States. The authority to arrest and remove is conferred in broad 
terms. Cases may arise where the immédiate appréhension of an 
offender, who is a fugitive from justice, is necessary to prevent bis 
escape from the country, and where, although his guilt is clear, proof 
cannot be presented in time to procure an indictment before he can 
find refuge in a foreign land. That it is within the constitutional 
power of congress to authorize the arrest of an offender against the 
laws of the United States at any place within the United States, 
and his removal to the place where the offense is friable, cannot 
be doubted. In exercising the authority given by statute, the of- 
ficers named bave wisely insisted generally that it shculd be made 
to appear that criminal proceedings in some form hâve been insti- 
tuted against the offender within the district where the offense 
is triable, and usually that an indictment bas been found against 
him ; but Chief Justice Marshall, in Virginia, committed Aaron Burr 
for trial in Ohio, after a hearing before him as committing magistrate, 
for an offense committed ii another district, although no proceedings 
had been instituted in Ohio. Burr's Case, 25 Fed. Cas. pp. 201- 
207. We conclude that the court below properly dismissed the writ, 
and the order appealed from is theref ore afiQrmed. 



EXOBLSIOE HEATBB CO. v. BATES MACH. CO. et al. 
(Circuit Court, N. D. Illinois, N. D. June 3, 1898.) 

1. Patents for Inventions — Anticipation — Fbkd-Watbh Hkater and Pu- 

BIFIBR. 

Letters patent. No. 400,S19, issued March 25, 1889, to Charles E. Fer- 
reira, for improvements In feed-water heaters and purifiers, were not an- 
tlcipated by letters patent No. 385,769, issued to James Miller, July 10, 
1888, since tlie Ferreira device contains a large steam chamber between 
tbe steam pipe and tlie water contact so as to permit expansion of the 
steam, whlch steam chamber Is wanting in the Miller device, and is the 
élément that renders the Ferreira device commercially successful. 

2. Samb— Infringembnt. 

Said letters patent No. 400,319 are Infringed by letters patent No. 
642,331, issued July 9, 1S95, to P. J. Coolison, for a heater which bas a 
steam chamber extending only half way through the heater, but whlch 
otherwise is substantlally lilie the Ferreira device. 
8. Same— Spécifications. 

The inventer of a machine whlch produces new results by means of a 
hltherto untried feature is entitled to protection therefor, even though the 
spécial functions of such feature are not partlcularly pointed out in his 
speciflcations. 

This was a suit in equity by the Excelsior Heater Company against 
the Bâtes Machine Company and Thomas J. Cooltson, for alleged 
infringement of a patent for improvements in feed-water heaters. 



EXCELSIOR HEATER CO. V. BATES MACH. CO. 89 

Banning & Banning, for complainant. 
Paul A. Staky, for défendants. 

GROSSCUP, District Judge. The bill is to restrain infringement 
of letters patent No. 400,319, issued March 25, 1889, to Oliarles E. 
Ferreira, and the patent relates to improvements in feed-water heaters 
and purifiers. The défendants challenge the validity of the patent, 
and deny infringement. The object of the so-called invention was 
to provide for the heating and purifying of water, particularly for 
water intended for use in steam boilers. The gênerai construction 
of the water heater is described by the patentée as follows: 

"In constructing my Improved feed-water heater and purlfler, I make a 
metallic shell of any slze desired, according to the capaclty of the boiler or 
boilers with whlch it Is to be used. Inside thls shell I form chambers for 
water and steam by means of suitable partitions; thèse chambers, of course, 
being sufflelently tight to hold the water and steam, respectlvely, and to 
prevent thelr mingling together except as desired. 

"I Introduce the water into the water chamber by pumping, or In any 
other convenient way, throngh a pipe entering the shell, preferably from the 
Bide, and as near the top as possible. This pipe terminâtes in a sprinkler 
Inslde, preferably enlarged so as to distrlbute the water in a spray or shower, 
The inflow of water may be regulated by suitable valves, or in any other 
convenient way; but I prêter to use an ordinary float or butterfly valve for 
thls purpose. 

"Connected with the top of the steam chamber— that is, with tlie partition 
eeparatlng It from the water chamber— is a pipe passing up and down, or 
maklng turns through the water chamber; and the steam passing through 
thls pipe, of course, beats the body of the water surrounding, or In contact 
With it. There may be only one of thèse pipes used, or as many as desired. 
I prefer to use several,— as many as possible,— so as to hâve numerous in- 
lets for the steam, and to secure the greatest possible heating surface in 
the water. The upper end of each of thèse pipes Is preferably provided 
with a horizontal nozzle, so that the water dropplng or falling from the 
sprinkler cannot enter the pipes, and thus create back pressure. 

"Passing up from the settling chamtmr to any helght desired in the water 
«hamber is a pipe intended to conduct the heated water into the settling cham- 
ber; and a pipe for the Introduction of llve steam may be connected or enter 
Into this water pipe at any convenient point. I prefer to turn the end of 
thls steam pipe, and run it down in the water pipe a short distance, and 
to hâve its end closed by plugging or otherwise, and the sides of its turned- 
down portion perforated to distrlbute the steam laterally. By means of 
this pipe, live steam may be introduced directly into the comparatively small 
quantity of outflowing water, so as to commingle therewith, and thus super- 
heat it or greatly increase Its température. In thls way the water can be 
heated to any température required before or as It enters the settling cham- 
ber; and, the température being sufHciently high, of course the impuritles 
or scale-formlng matter are immediately precipitated in the settling cham- 
ber. I prefer and consider it important to hâve the live steam thus intro- 
duced at a température sufficiently high to cause the impurities or scale- 
formlng matter to be rapidly and fully precipitated. I also prefer to hâve 
this pipe for the outflow of water at the center, and its upper end about 
half way between the surface and bottom of the water, so as to draw ofl 
the water without scum, oil, or other floating matter, and with as llttle as 
possible of the heavier impurities. As will be seen, the impurities whlch 
can be precipitated at about 214 degrees Fahrenheit are thus caused to re- 
maln in the water chamber, and other impurities requlring a higher tem- 
pérature to precipitate them are arrested in the settling chamber. The 
heated water drawn into the settling chamber Is also allowed to becoma 
more fully purifled by the settling or preclpitating of the impurities thereln 
before the water rises high enough to enter the suction pipe of the feed 
pump. The perforations In the lower part of the partition In the lower 
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water chamber, of course, permit the water to come out Into the space lead- 
Ing to the suction pipe, where it may still furtlier settle. . ,lf desired, such 
space may be extended upwardly by continuing the partition to any point 
desired; but I prefer not to extend it higher than the upper end of the pipe 
whiéli conducts the water from its flirst chamber to the settling chamber. 

"I prefer to hâve the water level sufflciently high to faciiitate the pump- 
ing of boiling water, and thus render the élévation of the heater unneces- 
sary, To prevent the water ever rising too high in the water chamber, and as 
an oUtlet for the floatlng matter, I also provide an overflow pipe at the point 
intended for the highest level. 

"I also provide a suitable outlet pipe to permit the escape of the surplus 
steam; that is, the steam not condensed by coming in contact with the wa- 
ter. I prefer to hâve thls exhaust outlet immediately over the point of wa- 
ter distribution; but It may be elsewhere. When the exhaust steam Is used 
for other purposes, or for any reason It becomes désirable to do so, 1 intro- 
duce Hve stelim in suificlent quantities to beat the water. In such case the 
live steam ts Introduced into the steam chamber, and generally taises the 
place of the exhaust steam. In some casés also, especially where soft water 
is used, only one kind of steain, either live or exhaust, is necessary; and 
so I provide for the use of either live steam or exhaust steam, or both to- 
gether, as cireumstances may require. In some cases it may be désirable 
to use the watér formed by the condensation of steam, and caught in tanljs, 
traps, or otherwise; and I then provide for the introduction of such water 
by a pipe or pipes extending from the vessel containing it, and entering the 
heater at a point as near as practlcable for the exhaust outlet of surplus 
steam. This arrangement will be found partieularly applicable when the 
heater Is used in connection with boilers employed in heating buildings. 
The sédiment or impuritles in the water and settling chambers may be 
washed out from time to tlme, as necessary, by opening the drain valves from 
the chambers, and through the manhole in each of said chambers. 

"Some of the advantages of my invention are that it 'provides for heating 
and purlfylng water by the use of either live steam or exhaust steam; that 
it also provides for the heating and purlfylng water by the use of both live 
steam and exhaust steam; that it also pro vides for an unusually large heat- 
ing surface In and under the water; that It also provides for drawing off 
the heated water wlthout taking any of the floating impurities or many of 
the preclpitated impuritles; that it also provides for introducing live steam 
directly into the outflowing water, so as to superheat it or greatly increase 
Its température, and thus cause the remalnlng impurities, which require a 
higher degree of beat, to be preclpitated in the settling chamber; that it also 
provides for a water level high enough to faciiitate the pumpiug of boiling 
water, and thus to obviate the necessity of elevating the heater; and, gen- 
erally, that It Is simple, efficient, and economical, both in construction and 
lase. ' 

"Although my Invention Is thus capable of producing many important re- 
sults, it will, of course, be understood that I do not intend to limit myself 
to a construction in which ail of them or any particular number of tliom are 
obtained; nor do I wish to be understood as limiting myself to minor features 
or détails of construction, or to the particular way or mode of opération de- 
Bcribed." 

The drawing accompanying the patent is set out on the opposite 
page. 
The daims relied upon are as follows: 

"In a feed-water heater, the combination of a water chamber provided witù 
a water Inlet, a steam chamber provided with a steam inlet, a pipe com- 
municating with the steam chamber, and extending to the water chamber, 
for conducting steam through the water, a settling chamber, a pipe com- 
municating between the water chamber and the settling chamber, for con- 
ducting the water into the settling chamber, and an outlet for drawing off 
the water, substantially as described. 

"In a feed-water heater, the combination of a water chamber provided with 
a water inlet, a steam chamber under the water chamber provided with a 
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steam inlet, a pipe communlcatlng vrlth the steam chamber, and extending 
into the water chamber, for conducting steam through the water, a settling 
chamber under the steam chamber, a pipe communicating between the water 
chamber and the settling chamber for conducting the water into the settling 
chamber, and an ontlet for drawing off the water, substantially as described. 
"In a feed-water heater, a combination of a water chamber provided wlth 
a water inlet, a steam chamber provided with a steam inlet, a pipe com- 
municating with the steam chamber, and extending into the water chamber 
for conducting steam through the water, a settling chamber under the steam 
chamber, provided with a vertical partition, perforated in its lower portion, 
a pipe communicating between the water chamber and the settling chamber, 
terminating at its upper end at a point in the water chamber, between the 
surface and the bottom of the water, and an outlet for drawing off the water, 
substantially as described." 

The water heater and purifier in question is of the class known as 
"open water heaters," or those in which the steam cornes in direct con- 
tact with the M'ater, as distinguished from closed heaters. The 
previous art in the matter of open heaters is best illustrated by pat- 
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ent No. 885,769, issued July 10, 1888, to James Mffler, the drawtog of 
wMch follows: 



jraiar>"s^ 




The counsel for the défendants admit that the Miller heater îs the 
nearest approach to the one under considération that the préviens art 
discloses. 

It will be obser?ed that in the Ferreira heater the exhanst steam is 
introduced into chamber C,— a chamber large enough to permit of great 
expansion to the steam. In the heater actually built by the patentée 
(and he expressly discMms limiting himself to the dimensions set 
forth in the drawing), the cubic space of this chamber is nearly one- 
half that of the superimposed water chamber. If constructed ac- 
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cording to the drawings, the cubic quantity of the chamber would be, 
at least, one-eighth that of the water chamber. Référence to the 
Miller device shows that the steam chamber into which the steam is 
first introduced is only a pipe extending laterally throughout the 
water cylinder, and having water on ail sides of it Référence to Fig. 
2 of the Miller patent will show that the cubic quantity of this pipe 
was only a small fraction of the cubic quantity of the entire surround- 
ings of the water space. In the Miller patent no considérable room 
was afforded for expansion before the steam was forced through the 
vertical pipes into contact with the water. Large space for steam ex- 
pansion after it cornes into the steam chamber, and before it is forced 
again into actual contact with the water, is a feature of the Ferreira 
device whoUy wanting to the Miller device, and to any of the open 
heaters of the prier art. It is claimed by the experts that this fea- 
ture is just what makes the Ferreira device a successful heater, and 
that its absence prevented ail predecessors in that class from being 
successful. Among the reasons urged are (1) that the expansion of the 
steam in the steam chamber has the effect of separating the steam 
from the oil, thus driving the steam, purifled, into contact with the 
water; and (2) that the room for expansion in this chamber permits 
of a freer exhaust from the steam pipes ; the expansion destroying its 
compactness, there is no tendency to drive back or impede the steam 
from the exhaust pipe. This particularization of advantages is, of 
course, strenuously contested by the counsel, and the experts, for the 
défendants. The theory advanced seems plausible, but I am not pre- 
pared to say with any degree of certainty that it is sound. It may be 
that the complainant's expert has not put his finger upon the exact 
reason why a large steam chamber between the steam pipe and 
water contact, affording space for expansion, is désirable. But that 
such chamber is, in fact, désirable, — indeed, necessary to a successful 
heater, — is, I think, clearly proven by the record in this case. Neither 
the Miller heater, nor any of the open heaters of the previous art, ever 
obtained a foothold in the public favor. For some reason or other, 
they were rejected in favor of the closed heaters. The Ferreira 
heater, on the contrary, has established itself as a practically success- 
ful device. In Chicago alone, it has obtained a place in the heating 
apparatuses in connection with the Masonic Temple, the Chamber of 
Commerce, the Ashland Block, the Chicago Athletic Club, the Mon- 
tauk, the Willoughby Building, Montgomery, Ward & Ce. Building, 
the Hartford, the Y. M. C. A. Building, the Kimball, Sprague, Warner 
& Co. Building, the Leland Hôtel, the Chicago Beach Hôtel, the 
Chicago Public Library, the Rookery Building, and many others of 
similar size; and in other cities its success seems to bave been no less 
marked. Success like this proves, by the best évidence at hand, that 
the heater in question made a great advance, in some of its features, 
npon its unsuccessful predecessors. I am strongly impressed with 
the belief that the cause of such success résides in the introduction of 
a steam chamber giving large space for expansion before the steam 
comes in contact with the water. 

It is insisted that the functions of the steam chamber now par- 
ticularly pointed out — such as séparation of the oil from the steam — 
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were aot mentioned in the letters patent. But, assuming that they 
wére not, the patent ie not thereby invalidated. The patentée is en- 
titled to protection for any substantial advances made in the art, 
evincing inventiveness, irrespective of whether such partieular ad- 
vantage was incidental merely, or the main purpOse in yiew. The 
court loolis to the resuit, not to the inventor's process of reasoning, 
or his expectations. Ferreira obtained a new resuit by the introduc- 
tion of a hitherto untried f eature, and is entitled to a property right in 
what his labors and good fortune hâve thus brought forth. 
The drawing of the défendants' device is as follows: 
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It will be seen that it embodies th.e complainant's conception with a 
tew variations. One of thèse is that the steam cliamber extends only 
half way horizontally through the heater; but the space thus lest is 
made up in its increased vertical dimensions. At any rate, it intro- 
duces into the heater a steam ctiamber, offering large space for the 
expansion of steam before it rises to the water. The défendant, like- 
wise, uses straight pipes, instead of coiled pipes shown in the 
Ferreira patent; but I do not flnd that Ferreira intended to limit 
himself to coiled pipes. The pipes in the défendants' device perform 
the same function as do those in the Ferreira device. On the whole 
case, therefore, I flnd for the complainant, and against the défend- 
ants, and the usual decree for an injunction and an accounting may be 
eutered. 



A. B. DICK CO. V. WICHELMAN, 

(Circuit Court, S. D. New York. August 11, 1898.) 

Patents— Suit fok Infrinoement— Violation dp Injonction. 

A défendant is in contempt for violating a preliminary injunction, In 
the usual form, against his "making, using, or vending for use" the ar- 
ticle in controversy, where he sells such article to a customer after serv- 
ice of the injunction, though it was made previously. 

Motion to Punish for Contempt for Violating Injunction. 

Samuel 0. Edmonds, for the motion. 
Frederick A. Wichelman, in pro. per. 

LA COMBE, Circuit Judge. On April 9, 1895, this cause came up 
for final hearing before Judge Wheeler on pleadings and proofs, and 
was decided adversely to défendant. 74 Fed. 799. Injunction was 
issued in the usual form, and served personally upon défendant. Thèse 
facts are couceded. It is asserted in the moving papers, upon the 
oath of one Frederick B. Canode, that on May 10, 1898, he called at 
the factory of défendant, îîo. 253 Washington street, New York City, 
and told him that he wanted to purchase flve quires of typewriter 
stencil paper, and that two days later he (Canode) paid défendant 
four dollars, and received from défendant five quires of paper, a sam- 
pie of which is annexed to the moving papers, and which is apparently 
the same as that which was held by Judge Wheeler to be an infrifige- 
ment. An expert who has examined this sample testifles that it "is 
composed of sheets of Yoshino provided with a soft coating of wax 
or wax composition, capable of being expressed from the body of the 
sheet by the blow of the typewriter, while leaving the flbers suffi ciently 
intact or unbroken to hold the interior of loop letters in place." This 
makes out a prima facie case of violation of injunction, and careful 
examination of the answering aflûdavits f ails to disclose any substan- 
tial contradiction of complainant's witness. One Marks, in the em- 
ploy of défendant, testifles that he was "présent in May, 1898, when 
a young man called at Wîchelman's place of business, and said he was 
from Chicago, and wanted to buy some waxed paper; that déponent 
heard défendant tell the party that he was not making any waxed 
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papef of the kînd he ^ranted; that he was awaiting the outcome of 
Ms suit." This witness tells notMng Of the later interview, nor does 
he say that défendant ref used to sell the paper. MoreoTer, défendant 
himself, who has submitted a long afiadavit, confines himself to assert- 
ing that he has "not made any waxed paper which infringes patent 
377,706," and that he has "not naade any waxed paper for typewriter 
stencil sheets for over a year." He nowhere disputes the statement 
of Canode that he (défendant) sold him the fiTe quires of which sample 
is annexed to the moving papers, nor that such sample is as above 
described. It must therefore be taken as abundantly proved that 
such sale was made. The défendant seems to hâve an impression 
that, if he does not make the paper himself, he will escape the opéra- 
tion of the injunction. This is not so. The injunction is in the 
usual form against "making, using, or vending for use," and by the 
sale to Canode défendant has plainly violated it, and must be found 
guilty of the contempt charged. 

Fine, $100, without costs, half to complainant, half to United 
States. Ten days allowed in which to pay, and, in default thereof, 
commitment as usual in such causes. 



VERMILYA V. BRIE R. CO. 

(Circuit Court, S. D. New York. August 30, 1898.) 

Patents— Suit for Inpringembnt— Pkeliminabt Injunction. 

In a suit against a railroad company for infringement of a patent for 
a combination in a railway switch, apparently of old parts, whicti patent 
expires withln two months, wliere défendant has in use 1,100 of the al- 
leged Infringing devlces, distrlbuted over 2,000 miles of tracls, an Injunc- 
tion pendente lite will not be granted. 

Motion for preliminary injunction. 

A. G. N. Vennilya, in pro. per. 
Joshua Pusey, opposed. 

LACOMBE, Circuit Judge. The patent sued upon wîll expire 
November 1, 1898, — about two months after argument of this motion. 
The patented invention is a railway switch, and défendant now has 
in actual use 1,100 of the infringing devices, scattered over 2,000 miles 
of track. It is the practice in this circuit, when injunctions are 
granted in similar cases, to allow défendant a reasonable time to pré- 
pare for removal, and the necessary substitution of other switches, 
and to require removal only in installments, — so many each month, — 
in order ihat the running of the road be as little interfered with as 
possible. If injunction thus phrased be issued in this suit, very few 
of the infringing devices would be removed before expiration of the 
patent. The patent, as appears from the claim, is for a combination, 
apparently of old parts; and after expiration of the patent the same 
old parts might be used to restore the combination destroyed in obédi- 
ence to the injunction. Johnson v. Eailroad Co., 37 Fed. 147. Un- 
der thèse circumstances injunction pendente lite should not be grant- 
ed. Motion denied. 
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THE SAVOY. 

"WHBELER et al. v. THE SAVOY. 

(District Court, D. Connectlcut. September 1, 1898.) 

Sbamen — LiEBL FOR Wagbs— Evidence. 

Where the employmeiit of llbelants by the owner o£ a vessel, as testl- 
fled to by them, is inherently improbable, and the appearance and de- 
meanor of the libelants' witnesses prevent bellef In their testlmony, a 
libel for alleged wages wUl not be sustained. 

This is a libel by a seaman for wages. 

Stiles Judson, Jr., for claimant. 
Howard H. Knapp, for libelant. 

SHIPMAN, Circuit Jndge, acting during disability of district judge. 
This libel in rem against the sloop Savoy, to enforce an alleged lien 
for seamen's wages, averred that the libelants, Charles E. Wheeler, 
Lewis Nordaby, and Charles Tobias, were seamen on board said sloop 
in and about Long Island Sound, of wMch vessel James E. Miller was 
the managing owner; that Wheeler was employed from April 13, 
1897, to September 25, 1897, at f 60 per month, and earned $304, of 
which he has received only |10; that Nordaby was employed from 
September 7, 1896, to May 24, 1897, at $12 per week; that there is 
still due to him $174, and that there is a balance of $55 due to 
Tobias. No testimony was oiïered in favor of the Tobias claim. The 
libel was flled June 15, 1898. Annie Golati, who allèges that she is 
the owner and holder of a mortgage upon said sloop to secure the 
sum of $500 given by James E. Miller on September 19, 1896, and upon 
which the sum of $400, with accrued interest, is still due, appeared as 
claimant, and denied the truth of the allégations of the libel. During 
ail the time in which the services of the libelants were rendered, 
James E. Miller, a clerk in a grocery store in Bridgeport, Conn., and a 
man of very moderate means, owned the Savoy, a sloop of 11.60 tons, 
and which was built to be used for the dredging of oysters. Wheeler 
is a person who dredges for oysters during the oyster season, and dur- 
ing the rest of the time is employed in services of one kind and another 
in the vicinity of the wharves and waters of Bridgeport and Stratford. 
His story, in which he is supported by Miller, is that in the spring of 
1897 he was employed, by verbal agreement with Miller, to take charge 
of the boat and manage it, as sailing master only, and not as captain 
or master, for $60 per month. Wheeler says that from April 23, 1897, 
he wàs occupied for one month in rigging up the sloop, putting on 
a false deck, and fltting her ont to dredge for oysters; that he dredged 
during the next month, when she went upon the ways for about a 
month, where she was being fitted to take out sailing parties; that 
she began about July 23d to take out sailing parties, and took out a 
few to différent points, until the iirst week in September; that after- 
wards she dredged for about 10 days, until she was capsized and sunk 
in the Housatonic river, on September 20th. It is true that the boat 
was being repaired at the ship yard of Berdell, in Stratford, for about 
three weeks from June 15 to July 5, 1897. Wheeler bas no written 
89 F.— 7 
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account of any sort to support his statement. In November or De- 
cember, 1897, Miller says that hé sold the sloop to one Palmer, and 
since the libel has informed htm of the process against her, who has 
net appeared as a claimant or to défend against thèse alleged liens. 

Without clear proof in favor of the story of Wheeler, it would seem 
most improbable that a clerk of very limited means should employ an 
oyster drfedger and loiterer aboùt the wharves, to manage his boat, at 
|60 per month throughout the season, as well when she was under- 
going repairs as when she was earning money. But the appearance 
and demeanor of Wheeler and Miller upon the witness stand prevent 
belief in their testimony. The fact, in ail probability, was that 
Wheeler was employed to care for and manage the boat upon shares. 
Witnesses testify to admissions to this effect from Wheeler, and, 
although I ordinarily place little reliance upon reported conversations 
of this character, yet the entirely inadéquate character of the testi- 
mony for the libelant, in connection with his inaction and indifférence 
in regard to the payment of a bill, which, if it existed, was of im- 
portance to him, lead me to the conclusion that his agreement with 
Miller must hâve been to run the boat upon shares, and that the ac- 
count has been settled. 

Nordaby, who is a painter, says that he performed service as an 
oyster dredger on the sloop from September 14, 18%, to October 4th; 
and as a sailor from October 4 to October 29, 1896, when the boat 
was carrying vegetables ; and from the latter part of March, 1897, to 
May 24, 1897, in painting and scraping the boat preliminary to the 
dredging season, — ail at the rate of |12 per week. It is to be remem- 
bered that while he was dredging he went home regularly in the even- 
ing, and that during stormy days, or days when he did not work, he 
was about his home. The story of Nordaby, like that of Wheeler, is 
unworthy of crédit. His manner and demeanor as a witness also pre- 
vent belief in his testimony. His account book is unsatisfactory. 
The opposing testimony commands confidence, and the truth undoubt- 
edly was that from September 14, 1896, until October 4th, he was 
to be paid at the rate of $2 per day for each working day; that he 
worked 13 days, and was f ully paid ; that from October 4 to October 
29, 1896, he worked as a sailor in the transportation of vegetables 
upon shares ; and that the amount due him was fully settled and paid. 
He says that he worked as a painter in repairs on the boat for two 
months in the spring of 1897, also at $12 per week. His book shows 
that he received during this period |22. Nordaby's testimony that 
he was either occupied or was employed eight weeks in the spring of 
1897, upon painting and scraping the boat, at |12 per week, I dô not 
believe. His book indicates that he received |22 for his services 
during this time, and if that is true I cannot flnd that anything is due 
him. 

The entire case leads me to the conclusion that thèse three witnesses 
deceived their counsel, and that the undisclosed scheme of Miller was 
to pile up alleged maritime liens upon the boat to such an amount 
that the mortgage of the claimant should disappear upon a sale of 
the vessel by the marshal under a decree of court The libel is dis- 
mip^ed, with costs of this court. 
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THE NEWFOUNDLAND. 
(District Court, D. South Oarolina. August 17, 1898.) 

1. Prize— Practice — Testimont in Prepabatobio. 

On the first hearlng in prIze proceedings only the testimony taken In 
preparatorio, including tbe shlp's papers, can be consldered; and it is 
for the court to détermine whether, upon such testimony alone, there is 
sufflclent ground for condemnation or discharge. 

2. Same— Violation of Blockadb. 

Where there has been no proclamation of a blockade of certain ports, 
but a vessel, on arriving in the région thereof, has been actually notified 
that they are blocliaded, sbe is not to be condemned for tbereafter passing 
near and by them, unless the government further shows that the blocliade 
as established by the naval offleers was still in existence, and proves some 
act on the part of the vessel indicating an intention to enter such ports, 
or one of them. 

3. Same — Evidence in Phepakatorio. 

At the hearing on the évidence in preparatorio the court cannot con- 
sider a paper prepared by the commanding officer of the capturing vessel, 
which he caused to be Inserted In the log of the prlze, stating the circum- 
stances under which the capture was made. 

4. Same— Evidence op Intent. 

A vessel cannot be condemned when the clrcumstances do no more than 
create a suspicion of an intention to violate the blockade; for suspicion, 
however well founded, cannot be accepted In the place of proof. There 
must be some overt act, denoting an attempt to do the forbldden thing. 
6. Samb— Additional Proops. 

The fact that the commander of the capturing vessel states that he had 
information from the American consul at the port of departure that the 
vessel intended to run the blockade, and that in his opinion her move- 
ments and conduct on the night of the capture were suspicious, lield suf- 
flclent to warrant the court in authorizing the taking of additional évi- 
dence, when the évidence in preparatorio was insufïicient to warrant con- 
demnation. 

This was a prize proceeding, instituted in behalf of the United 
States against the British. stearnship Newfoundland for an alleged 
attempt to violate the blockade. 

Théodore G. Barker, for claimant. 
Edward W. Hughes, Asst. U. S. Atty. 

BRAWLEY, District Judge. The British stearnship Newfound- 
land, Frederick N. Malcolm, master, cleared from Halifax, Nova 
Scotia, July 8, 1898, for Kingston, Jamaica, and Vera Cruz, Mexico. 
She carried a cargo of flour, pork, corn, wheat, and canned goods, 
shipped by David Robertson & Co. Bills of lading were issued to 
them for 4,386 packages for Kingston, and 3,747 for Vera Cruz. 
Thèse bills of lading are indorsed by them in blank. The charter 
party was for a voyage of three months to ports of the United States, 
West Indies, Central and South America, etc., in the customary 
printed form, and written therein was, "Including open Cuban ports, 
no contraband of war to be shipped" ; and was to terminate at Hali- 
fax. Musgrave & Co. were the charterers. She was captured near 
Havana by the United States ship of war Mayflower, and sent to thp 
port of Charleston as prize of war, was libeled, and the testimony 
of the master, mate, and seamen was duly taken in preparatorio by 
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the prize commissîoners, and the cause is now before the court upon 
that testimony and upon the ship's papers. By the well-settled prac- 
tice, no other testimony can be considered upon this hearing, and it 
is for the court to détermine whether, upon such testimony alone, 
there is sufflcient ground for condemnation or discharge. Test afifi- 
davits and answers hâve been flled by James A. Farquhar as claim- 
ant of the ship, and by David Eobertson & Co. as claimants of the 
cargo. 

The libel charges that the vessel was captured as prize of war, "in 
attempting to violate the blockade at Havana," and it bas been argued 
with much force that, inasmuch as a distinct and spécifie charge has 
been articulated in the libel, to which the claimants hâve answered, no 
other ground for forfeiture can be considered, upon the familiar princi- 
ple that in ail admiralty proceedings the decree must be secundum alle- 
gata et probata. As it will hereinafter appear that the décision does 
not turn upon it, the question will be pretermitted whether the words 
above quoted may not be rejected as surplusage; but it may be as 
well to say that the accepted form of libel in prize cases is such as 
States in gênerai terms that the vessel captured is prize of war. The 
Empress, 8 Fed. Cas. p. 691 ÇNo. 4,476); Ben. Adm. p. 612. It ap- 
pears from the master's testimony that he was instructed by the 
charterers to follow the directions of the shippers of the cargo, and he 
received from Robertson & Co., through the former captain, verbal 
instructions to clear for Kingston and Vera Cruz, and to proceed 
with ail haste to the north coast of Cuba, and to enter either the port 
of Sagua la Grande or Caibairien, but on no account to enter any 
blockaded port; and, if he found the ports of Sagua and Caibairien 
blockaded, to proceed to Kingston, and wire for instructions. It 
seems clear from this testimony that it was the intention of the ship- 
pers that the cargo was to be landed at Sagua or Caibairien, where 
the master was instructed that he would be met by pilots; and that 
Kingston and Vera Cruz were "contingent" or provisional destina- 
tions. Neither Sagua nor Caibairien were included among the Cuban 
ports in either of the président'» proclamations notifying a blockade. 
Thé Newfoundland sailed from Halifax on July 9th. Her speed is 
about 8 knots ; her registered tonnage 567 tons. She steered for the 
"Crooked Island Passage" in the Bahamas, passing thence into the 
"Old Bahama Channel," and, going in the direction of Sagua and 
Caibairien, she reached a point northwestwardly from Nuevitas, on 
the north coast of Cuba, where she was stopped by the United States 
ship of war Badger at 12:45 a. m., on Monday, July 18th. Her 
papers were examined by the boarding officer, who informed the 
master that the whole island of Cuba was blockaded, and was allowed 
to proceed upon her course. The island of Jamaica lies almost due 
south from Nuevitas, which, being about 200 miles from the eastem 
end of the island of Cuba, it is contended that the Newfoundland 
should at that point hâve changea her course, and proceeded eastward 
around Cape Maysi, and thence to Kingston. This undoubtedly 
would hâve been the shortest course, and, if Kingston was the destina- 
tion, the sailing westward from Nuevitas would hâve carried the ship 
many hundreds of miles ont of her course. It may be hère observed 
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that on the log book kept by the mate the line at the head of each page 
up to and including Monday, ISth July, is, "Journal from Halifax, 
N. S., towards Kingston and Vera Cruz." On Tuesday, 19tli July, the 
head line is, "Journal from Halifax, N. S., towards Vera Oruz and 
Kingston." If, after reaching Nuevitas, there was an intention to go 
to Vera Cruz, the westwardly course would be the most direct. It 
is earnestly contended by the attorney for the government that the 
sailii)'? in the direction of Sagua and Caibairien, after notice by the 
oiBeer of the Badger that those ports were blockaded, is ground of 
forfaiture, and in support of such contention he cites The Vrow 
Johanna, 2 C. Eob. Adm, 109, and The Neptunus, Id. 110. Thèse 
cases are sufficient authority to the point that the act of sailing for a 
blockaded port after receiving notification of the blockade is a breach 
of the blockade. Thèse were cases of blockade by notification. Sir 
William Scott, in The Keptunus, says: 

"In the case of a blockade de facto only, !t may be otherwise." In case of 
a blockade by notification he says: "It is to be presumed that the notifica- 
tion wil! be formally revolted, and until that is done the port is to be con- 
sidered as closed up, and t'rom the moment of quitting to sali on such a 
destination the offense of violating the blockade is complète, and the prop- 
erty engaged in it snbject to confiscation. )t may be différent In a blockade 
existing de facto only. ïhere no presumption arises as to continuance, and 
the ignorance of a party may be admitted as an excuse for sailing on a 
doubttul and provisiocal destination." 

In The Circassian, 2 Wall. 135, Chief Justice Chase says: 

"It is a well-established principle of piize law * * * that sailing from a 
neutral port with intent to enter a blockaded port, and with knowledge of 
the existence of the blockade, subjects the vessel, and in most cases its cargo, 
to capture and coudemnation. We are entirely satistied with this rule. It 
was established with some hésitation, when sailing vessels were the only 
vehicles of océan commerce; but now, when steam and electricity hâve made 
ail nations neighbors, aud blockade running from neutral ports seems to liave 
been organized as a business, and almost raised to a profession, it is clearly 
seen to be indispensable to the efiàeient exercise of belligerent rights." 

In the case of The Admirai, 3 Wall. 603, the ship sailed for Savan- 
nah, after notice of the blockade, and was captured "near the block- 
aded port, and when heading for the land, and when, in point of fact, 
she was in the act of entering the port." The facts hère clearly dis- 
tinguish this case from that of The Admirai, there being no testimony 
tending to show any attempt to enter either Sagua or Caibairien, 
Sailing for a blockaded port and sailing by a blockaded port are very 
différent. No case bas been cited to support the view that the sail- 
ing in the direction of a port not blockaded by notification, but which 
is reported to be blockaded de facto, is of itself, without more, a 
breach of the blockade. Chief Justice Chase, in The Circassian (page 
150), takes note of the distinction between simple and public block- 
ades: 

"A simple blockade may be established by a naval offlcer acting upon his 
own discrétion, or under the direction of superiors, without governmental no- 
tification; while a public blockade is not only established in fact. but is noti- 
fied by the government directing it to other governments. In the case of a 
simple blockade the captors are bound to prove its existence at the time of 
capture, while In the case of a public blockade the claimants are held to proof 
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of discontlnuance lu order to protect themselves from the penaltles of at- 
tempted violation." 

To subject the Newfoundland to confiscation for passing near 
and by the ports of Sagua and Caibairien, after he had received notice 
from the boarding ofûcer of the Badger that thèse ports were in fact 
blockaded, the government should show that the blockade as estab- 
lished by the naval ofûcers on that station at Sagua and Caibairien 
was still in existence, and some act on the part of the Newfoundland 
indicating an intention to enter those ports, or one of them. The 
recoi'd contains no testimony on either point, and the contention of 
the government that she should be condemned on this ground, being 
supported by neither proof, reason, nor authority, must fail. Pass- 
ing by Sagua and Caibairien, ports which appear on the maps as 
lying to the westward of the middle of the island, the Newfoundiand 
was next boarded by the United States coast guard ship Hudson, 
about 11:30 a. m. on Tuesday, July 19th, off Cardenas. Her papers 
were examined, and she was allowed to proceed. At 6:20 p. m. of 
same day she was boarded by an officer of the United States steam- 
ship Tecumseh, was warned not to approach any nearer the island 
of Cuba, or to attempt to enter any port. This warning was entered 
upon the log, and she was allowed to proceed, passing on in a west- 
ward course. The log contains this entry, "8:30 p. m., Havana light 
bearing south 10 miles," and the master's testimony is that at 10:05 
p. m. a gun was fired from the Mayflower, and his ship was seized, 
at a point 21 miles N. N. W. ^ W. from Havana light. In answer to 
the interrogatory, "For what reason, or on what prêteuse was the 
seizure made?" the master says: 

"Captain Mackenzle [who commanded the Mayflower] said the stiip was 
eut of lier course for either Vera Cruz or Kingston. I protested agalnst the 
seizure, saylng, so far as I know, I had not violated the blockade law. He 
then asked some one on board— I don't know who he was— what they had on 
board the Mayflower about the Newfoundland. A letter was brought to 
him, and, after he read, he told me he had Information by or through the 
United States consul at Halifax to the effect that the Newfoundland had left 
Halifax with the Intention of runnlng the blockade to Cuba or Havana,—! 
don't know for certain whlch,— and for that reason he would hâve to send 
me in." 

The testimony of the chief mate as to the time, place, and circum- 
stances of the seizure accords with that of the master. He gives 
the bearing of Havana light as S. E. by S. i S., 21 miles, and says 
they were about 13 or 14 miles off shore. A typewritten sheet of 
paper, containing the following statement by Commander Mackenzie, 
is pasted in the log book: 

"U. S. S. Mayflower. 

"Off Havana, Cuba, July 19, 1898. 
"July 19, about 8:30 p. m., the Mayflower, then being about eight miles 
north of Morro light, Havana, started in chase of a falnt light to the north- 
ward, which was only occasionally visible. The ohase occasionally changed 
course two or three times, and was finally brought to about 10:30 p. m., 
about 17 miles north-northwest of the Morro. She had been warned by the 
Tecumseh about 6 p. m. (four houra and a half before we brought her to), 
and previously by the Badger. She was out of her shortest course either 
for Jamaica or Vera Cruz, for botli of which places she had clearance. The 
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conduct of the vessel was so suspicious that I feel obliged to send her to the 
nearest healthy port. M. K. S. Mackenzie, 

"Oommander U. S. Navy, Commanding U. S. S. Mayflower." 

The proctor for claimant urges that this statement cannot be con- 
sidérée! upoQ this hearing, which is conflned to testimony of persons 
aboard and to the ship's papers, and the point seems to be well 
taken. An entry in the log of a captured ship, stating the fact that 
the ship was boarded, or warned, or captured at a time stated, imports 
verity, and may be considered as so far a part of the sbJp's papers as 
to be properly cognizable upon the preliminary hearing; but, inas- 
much as an ofiScer of the capturing ship could not, upon such hearing, 
be heard to testify concerning the circumstances of such capture, and 
the reasons therefor, it does not seem to the court that a written state- 
ment of such character, not under oath, and attached to the ship's pa- 
pers, is a part thereof, which, under the practice, is to be considered. 
Taking the testimony which alone is now before the court, there is 
nothing in it which shows or tends to show that the Newfoundland, 
at the time of capture, or at any other time, was heading for the port 
of Havana, or any other port. 

The cases cited by the district attorney in support of a sentence of 
condemnation will now be examined. In The Oircassian, 2 Wall. 151, 
the court says: "At the time of the capture, ship and cargo were 
on their way to New Orléans [the blockaded port] under contract 
that the cargo should be discharged there, and not elsewhere, and 
that the blockade should be forced in order to the fulflllment of that 
contract." The charter party contained an express stipulation that 
she was to "run the blockade if so ordered by the freighters." With 
this charter party was a mémorandum of affreightment, by which 
Soubry, the agent, engages "that the merehandise shall not be disem- 
barked except at New Orléans, and to this efifect he engages to force 
the blockade " Numerous letters were found aboard, written to cor- 
respondents in New Orléans, in which the steamer is spoken of as 
"loaded entirely with our products for New Orléans," as being a fast 
sailer, and being intended "to convey to your place, New Orléans, by 
forcing the blockade, a very fine cargo," etc. And it was also proved 
that at the moment of capture the captain ordered the destruction of a 
package of letters, which the court says would be a strong circum- 
stance, and, taken in connection with others, "it irresistibly compels 
belief of guilty intent at the time of sailing and time of capture." In 
The Cornélius, 3 Wall. 225, the court says that the master "made 
every effort to escape by crowding sail and running in towards the 
blockaded port." The steward testifled "that the master told him 
that he had intended to run the blockade from the flrst," and there 
were other circumstances of suspicion in the character and conduct of 
the charterer and supercargo, etc. In The Admirai, 3 Wall. 616, the 
facts hâve already been referred to. She was heading for the land, 
and in the act of entering the blockaded port for which she had sailed 
after notice of the blockade. In The Cheshire, 3 Wall. 234, one of the 
owners and a claimant was a partner of an enemy, who resided in 
Savannah, and the cargo was condemned as enemy's property. The 
ship had run the blockade on her outward voyage, She knew of the 
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blockade before she sailed. She was captured off Savannah, and 
claimed that she had called there merely for the purpose of inquiry; 
and the court held that the circumstances had "the appearance of a 
device to cover up a settled purpose to élude the blockade." The 
Herald, 3 Wall. 768, was a case where the vessel was captured in at- 
tempting to escape from a blockaded port, and the court, aiter re- 
viewing the facts, says: "It would be difficult to make more con- 
clusive proof of the existence of the blockade, or of notice of the fact 
to the master of the captured vessel." The Kising Sun, 2 0. Rob. Adm. 
104, was an American vessel sailing from a French port, ostensibly 
to Altona, but in reality bound to Guernsey. Sir William Scott says: 
"It is well known that, although it is the ordinary f orm of clearing out 
of a belligerent country to bear an ostensible destination to a neutral 
port, yet no one imputes that as a fraud, nor is it considered such an 
act as would justly subject neutral property on board neutral ships 
to be molested on that account." The real question in that case was 
as to the effect of the spoliation of papers. The Hurtige Hane, 2 
0. Eob. Adm. 124, was the case of a ship actually entering a blockaded 
port, and the défense set up was that she went in from distress and 
want of water. The only question considered was as to how far 
such prêteuses could avail. The Calypso, 2 C. Rob. Adm. 154, was the 
case of an attempt of a neutral to cover enemy's property, a case which 
Sir William Scott declared to be "poisoned with fraud in every vein." 
No question arose therein pertinent to the case now under considéra- 
tion. 

Thèse are ail of the cases cited by the counsel for the government, 
and the pressure upon the court has been so great that it bas had but 
little time for independent investigation. So far as its examination 
has extended, no case has been found where a sentence of condemna- 
tion was passed upon such a state of facts as is presented in this 
record. How far short the cases cited fall in showing cause for con- 
demnation the circumstances hereinabove recited demonstrate. Thèse 
circumstances do no more than create a suspicion that there was an 
intention to «nter a Guban port in violation of the blockade; but 
suspicion, however well founded, is not proof, and cannot be accepted 
in any court in place of évidence. There must be some overt act 
denoting an attempt to do the thing forbidden, some fact in addition to 
the proved intention to commit the infraction, which shows that the 
unlawful intent is persisted in, and is being carried into exécution. 
As this court has in a récent case had occasion to remark, the testi- 
mony in preparatorio rarely affords opportunity for such proof. From 
the master's testimony it appears that Commander Mackenzie in- 
formed him that he had information through a letter from the Ameri- 
can consul at Halifax that the Newfoundland sailed with intention to 
run the blockade. The court can form no opinion as to the probable 
weight of such testimony. It also appears that Commander Macken- 
zie thought the movements and conduct of the Newfoundland on the 
night of the capture suspicious. The court has personal acquaintance 
with Commander Mackenzie, and knows that in character, intelli- 
gence, and attainments he is the peer of any offlcer of the navy ; but, 
highly as it values his opinion, it cannot accept it in lieu of proof. It 
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fnrnishes ground for ordering further évidence. In The Sir William 
Peel, 5 Wall. 534, the chief justice, after stating the rule that upon the 
flrst hearing no évidence is MÏmissible except that which cornes from 
the ship, either in the papers or the testimony of persons found on 
board, says: "If upon this évidence the case is not sulflciently clear 
to vyarrant condemnation or restitution, opportunity is given by the 
court, either of its own accord or upon motion and proper grounds 
shown, to introduce additional évidence under an order for further 
proof." 

An order has accordingly been entered allowing further proof, and, 
as that will probably involve delay, an order will be entered, if moved, 
for the discharge of the ship and cargo upon stipulation for their 
value. 



THE OLINDE-RODRIGUES. 

(District Court, D. South Carolina. August 13, 1898.) 

1. Prize— Procédure— EviDBNCB in Prbparatorio. 

On the flrst hearing in prize proceedings only the évidence in prepara- 
torio is admissible, which évidence is confined to the dépositions of 
oflicers, crew, and passengers of the captive ship, and the papers and 
documents found aboard. ; 

3. Same — Violation op Blookade. 

Sailing for a blockaded port with linowledge of the blockade is a breach 
thereof, and subjects the ship to condemnation. 

8. Same— Knowlbdgb of Blockade— Presumption. 

It being lawful for neutrals to trade with the enemy, and a bloclîade 
not being a necessary conséquence of a state of war, It is not to be as- 
sumed that a neutral possesses any knowledge of its existence until the 
f act of its establishment is in some way brought home to him. 

4. Same— Notice of Blockade. 

While the Freiuh and other continental jurists hold that there must be 
notice from the govemment instituting the blocliade, and also notice from 
a vef 3el at or near the blockaded port, that the blockade has in fact been 
establlshed, the rule accepted in Bngland and the United States Is that 
notification at the port of blockade should only be required when there 
has not been sufflcient time for neutral shlps at sea or in distant ports 
to become aware of Its existence. 

6. Same— Vessbl at Sba. 

A vessel at sea when a proclamation of blockade of one of her ports of 
destination is issued has the right to proceed upon her voyage until ar- 
rivai at the blockaded port, unless notice of the blockade was actually 
received by her master, or unless facts were disclosed from which actual 
knowledge must be inferred. 

6. Same — Prbsumptions. 

The mère fact that a vessel in her regular route touches at a port where 
notice of the blockade might hâve been received by cable Is not sufflcient 
to raise a presumption of actual knowledge by her master, when there is 
no proof and no good reason to suppose that news of the blockade had In 
fact been cabled to such port. 

7. Same — Adequact dp Blockade. 

A vessel which enters a port after a blockade has been proclalmed Is 
not to be condemned, -vvhen there is no évidence of the présence of any 
adéquate force to maintain the blockade until some time after her de- 
parture. 
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Although the évidence in;prepar^torlo renders It highly Improbable that 
thè yessel was attemptlng to breajfe.tlie blockade, yet the court will per- 
mit the taking Qf addltional eTldéiee; on dépositions from offlcers of the 
captor stating positlvely that she was attempting to enter the port at the 
timéshe was overhaùled. 

This was a proceeding instituted by the United States against tàe 
steamship Olinde-Rodrigues to .pçocure her condemnation as prize of 
war for attempting to break the blockade of the port of San Juan, 
Porto Kico. 

Kafael R. Govin and E. K. Jones, for claimant 
Edward W. Hughes, Asst U. S. Atty. 

BRAWLEY, District Judge. Condemnation of the Olinde-Rod- 
rigues is demanded on two grounds: (1) The entry into the block- 
aded port of San Juan, Porto Rico, on July 4, 1898, and departure 
therefrom on July 5th; (2) the attempt to enter the same port on 
July 17th. The cause is before me on the testimony taken by the 
prize commissioners in preparatorio, and by the practice of this court 
such testimony only is admissible ùpon this hearing. Certain dépo- 
sitions of oflScers and men from the United States cruiser New Or- 
léans, taken de bene esse, were presented; but, the suprême court 
of the United States having decided in The Sir William Peel, 5 Wall. 
534, that "in cases of prize no évidence is admissible on the tirst hear- 
ing except that which cornes from the ship, either in the papers or the 
testimony of persons found on board," thèse dépositions cannot now 
be considered. The évidence in preparatorio is confined to the déposi- 
tions of offlcers, crew, and passengers of the captured ship, taken in 
reply to certain standing interrogatories, and the papers and docu- 
ments found aboard. 'ITiis practice, which prevails in England and 
in this country, and which had its beginnings in the civil law, generally 
suiïices to détermine whether the captured vessel is or is not the prop- 
erty of an enemy. In the earlier years this was the chief function of 
prize courts, but this method of procédure is ill adapted to the ascer- 
tainment of the truth in cases of capture for attempts to enter block- 
aded ports, which, since the invention of steam power, is of such fré- 
quent occurrence that it may be almost said to hâve become a busi- 
ness; for vessels engaging therein rarely carry among their papers 
<:ondemnatory évidence of their guilt, and their offîcers cannot be ex- 
pected to admit the illegality of their calling. A searching examina- 
tion and cross-examination, not permissible under the présent prac- 
tice, and, especially the examination of witnesses from the capturing 
vessel, cân alone enable the court to reach a final conclusion as to 
the truth of the charges preferred. 

In this hearing, limited as it must be to the testimony coming from 
the captured ship, the incriminatory averments will be considered 
each in its order; and, flrst, as to the entry into the Port of San 
Juan on July 4th. The Olinde-Rodrigues is a large and valuable 
steamship belonging to the Compagnie Générale Transatlantique, a 
French corporation. She receives a subsidy from the French govern- 
ment, and carries its mail upon a regular itinerary prescribed by its 



THE OMNDE-RODRIGUES. 107 

postal establishment. She sailed from Havre on June 16, 1898, with 
a crew bf 85 men, touching at Pauillac, France, leaving that port on 
June 19tli, and arrived at St. Thomas on July 3d. Thence her regular 
course was to San Juan, Porto Plata, Cape Haytien, St. Marque, 
Port au Prince, Gonaise, and to return by the same ports, the voyage 
terminating at Havre, France. That the sailing for a blockaded port 
with knowledge of the blockade is a breach of the blockade, and sub- 
jects the ship to condemnation, is well-settled law. The Vrow Jo- 
hanna, 2 0. Rob. Adm. 109, and The Neptunus, Id. 110, are cited to sus- 
tain the proposition. In The Neptunus, a vessel sailing from Dant- 
zic, October 26, 1798, was captured in attempting to enter the port 
of Havre on November 26th. Notification of the blockade had been 
made February 23d. Sir William Scott held that a master of a vessel 
cannot be heard to aver against a notification of a blockade that he is 
ignorant of it; that notification to any foreign government would 
clearly be to include ail the individuals of that nation, it being the 
duty of the government to communicate the information to its citizens. 
The sailing of the Neptunus for the blockaded port eight months after 
the notification subjected her to confiscation, but it appeared from the 
testimony that while on the way to Havre she fell in with Admirai 
Duncan's fleet, was examined and liberated by the captain of a 
frigate, who, on being asked whether Havre was under a blockade, 
said "it was not blockaded." This captain was mistaken, but, the 
information having been given and accepted in good faith, this great 
judge said that it would be pressing "a pretty strong principle rather 
too strongly" if he looked retrospectively to the state of mind in 
which the master stood before the meeting with the British fleet; and 
the Neptunus was discharged. 

There being no déniai of the sailing into San Juan, two inquiries 
must be afiirmatively answered before condemnation would follow. 
The flrst is whether the port was in fact blockaded, and the second is 
whether the Olinde-Eodrigues had notice thereof. They may be con- 
veniently considered together. Two proclamations of the président 
of the United States hâve a bearing on the subject. The flrst, dated 
April 26, 1898, déclares adhérence to the rules of the Déclaration of 
Paris, among which are adopted the following: "Blockade, in order 
to be binding, must be effective." The second proclamation, bearing 
date June 27, 1898, déclares that the United States "has instituted and 
will maintain an effective blockade" of certain ports in the Island of 
Cuba, which had not been included in the proclamation of June 22d, 
and "also of the port of San Juan, in the Island of Porto Rico." The 
declared object of the war with Spain was to expel that sovereignty 
from its domination in the Island of Cuba, and to enable the inhabit- 
ants thereof to establish a free and stable government, the intention 
to acquire new territory being expressly disavowed, and the conquest 
of the Island of Porto Rico does not appear to hâve been within the 
contemplation of the congress which declared the war. It is a matter 
of carrent history that early in May the fleet of Admirai Sampson, 
which had been engagea in blockading certain Cuban ports, sailed for 
the Island of Porto Rico for the purpose of intereepting the Spanish 
fleet commanded by Admirai Cervera, which had sailed from the Cape 
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de Verde Islands shortly before, destined, it was supposed, to relleve 
the blockaded ports in Cuba. Admirai Sampson, after remaining for 
some days in the waters near Porto Eico, not finding the object of his 
search, on May 12th bombarded for a few hours the fortifications de- 
fending the entrance to the harbor of San Juan. This bombardment 
does not seem to hâve been seriously intended to reduce and capture 
the town of San Juan, and, beyond trying the range of his guns, was 
without resuit. Shortly thereafter his fleet returned to the Ouban 
waters, and it was not until after June 27th that this government 
proclaimed its intention to institute a blockade of the port of San 
Juan. This proclamation was made while the Olinde-Eodrigues was 
at sea. It is true that one of the witnesses, whose déposition is be- 
fore the court, testifies that he had heard before leaving Havre of the 
blockade of San Juan. This was Robert Eaab, the pastry cook, the 
product of whose art not uncommonly conduces to lively and dis- 
ordered fancies. The common-law ruies of évidence hâve no place in 
prize cases. They are essentially of the lex juris civilis, and hearsay 
and belief may be accepted as testimony, and in a proper case infor- 
mation which was so widely circulated in a community as to reach 
the pastry cooks would be considered to hâve become the common 
stock of knowledge, of which no man could plead ignorance; but, to 
use words already quoted, it would be pressing "a pretty strong prin- 
ciple rather too strongly" to thus affect the master of the Olinde-Kod- 
rigues with knowledge of a fact nonexistent. It is not unlawful for 
neutrals to trade with the enemy, and, a blockade not being a nec- 
essary conséquence of a state of war, it is not to be assumed that a 
neutral possesses any knowledge of its existence until the fact of its 
establishment is in some way brought home to him. There is no uni- 
versally accepted doctrine as to what constitutes due notification. The 
French — and therein the continental jurists are in gênerai accord with 
them — hold that there must be notice from the government institut- 
ing the blockade, and also notice from a vessel at or near the block- 
aded port, that the blockade has in fact been established, and it is so 
provided in most of their treaties ; while the theoFy generally accepted 
in England and the United States is that notification at the port of 
blockade should only be required wben there has not been sufflcient 
time for neutral ships at sea or in distant ports to become aware of 
its existence, and that a rule reqùiring notification at the port of 
blockade offers opportunity and încreases the temptation to engage in 
such enterprises. There is no formai code of international law, and 
no tribunal to denounce penalties and punishments for its violation. 
It has its sanction and dérives its force from the gênerai consent of 
civilized nations, and from the wholesome influence of their enlight- 
ened public opinion, which insensibly, in the progress of time, has 
evolved certain principles and usages, consonant with sound reason, 
which the tribunals of each nation enforce, moved by the collective 
and constraining will of the whole body of civilized states. 

No machinery is provided by which one state can enforce con- 
formity by another state to any raies which nations in gênerai hâve 
not embodied in laws recognized by them. Until those halcyon days, 
now predicted, arrive, when the great Anglo-Saxon nations by their 
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union and co-operation dominate and become the accepted light of the 
world, this, with other like questions, must await solution. The ex- 
Igencies of this case do net demand any précise détermination of whal 
constituted due notice of a blockade. Ali agrée that mère suspicion 
is not enough; that there must be knowledge, or knowable facts from 
which knowledge must be inferred. The Olinde-Kodrigues being at 
sea when the proclamation was issued, her master cannot be affected 
by any notice given to his government in his absence. Under the 
usage of ail nations, and in common reason and fairness, which pré- 
cède and give sanction to ail law, she had the right to proceed upon 
her regular route until her arrivai at San Juan, unless notice of the 
blockade was actually received by her master, or unless facts were 
disclosed from which actual knowledge must be inferred. It is 
strenuously urged by the attorney for the United States that he could, 
and probably did, obtain such notice at St. Thomas. There is no 
crédible testimony going to show such knowledge. It is true that 
one witness says that he heard of the blockade when there, but, as he 
had heard of it before leaving Havre, and before it existed, no cre- 
dence can be given to such testimony. It is but fair to say of this wit- 
ness that, as his testimony was given through an interpréter, he may 
hâve confounded the bombardment of the 12th of May with the block- 
ade subsequently proclaimed. St. Thomas is a small port belonging 
to Denmark, of little commercial importance. The president's procla- 
mation, flrst published in this country on June 28th, could not prob- 
ably hâve reached there by mail, and there is neither probability nor 
proof that it was sent by cable. The court is asked to infer, in t£e 
absence of any testimony to the point, that because it might hâve 
reached there through the cable, and might hâve become generally dis- 
seminated, the master of the ship must be presumed to hâve had knowl- 
edge of it, and condemnation is asked upon bare suspicion of possible 
knowledge of a fact not known to esist. That there may hâve been 
rumors and expectation that the port of San Juan would be block- 
aded is probable. The bombardment six weeks before may naturally 
hâve awakened such expectation, and the master did what a prudent 
man with grave responsibility should hâve done, although no law 
required it to be done. He màde inquiry, through the cable, of hia 
consul at San Juan, and received the reply that there had been "no 
oflScial notification of the blockade. Believe that packet ships should 
follow their regular routes. They do not run any danger." Much 
stress was laid upon the words "officiai" notice in this reply, and the 
court is asked to infer that there may hâve been notice, though not 
officiai. It is true that notice, to be binding, need not be officiai 
notice, but it is clearly a non sequitur to hold that because he says he 
has had no officiai notice it is therefore to be implied that he had other 
notice. It is natural that an officiai to whom an inquiry is addressed 
as an officiai should reply officially; and, when he added the expres- 
sion of his opinion that the ship could follow her regular route with 
safety, this négatives the idea that he had any knowledge that would 
awaken the appréhension of any hazard in her so doing. It was 
under thèse circumstances that he sailed from St. Thomas upon his 
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usual route to San Juan, Carrying the mails, it was bis duty to go 
there, unless forbidden by some paramount autbority; and he would 
bave been derelict in tbat duty if be bad been diverted from bis course 
by mère rumors. If be bad found tbe port blockaded upon bis arrivai 
at San Juan, bis previous want of knowledge would not bave justiâed 
an attempt to enter, but, so far as tbe testimony sbovi's, tbere was no 
actual blockade of tbat port prier to July 4tb, and be entered witb- 
out receiving any warning or meeting any bindrance. By tbe terms 
of tbe president's proclamation, tbe Déclaration of JParis, wbicb was 
directed against mère "paper blockades," — tbat is, blockades not sus- 
tained by actual force, or sustained by a notoriously inadéquate force, 
— was adopted, and be declared tbat "blockade, in order to be binding, 
must be effective." There is no précise définition of wbat constitutes 
an effective blockade, but tbe instructions issued by tbe secretary 
of tbe navy June 20, 1898, explain witb suificient clearness tbe duty 
of blockading vessels in tbis respect, and are intended for their guid- 
ance. "A blockade," says tbis gênerai order No. 492, "to be effective 
and binding, must be maintained by a force sufficient to render in- 
gress to or egress from tbe port dangerous." So we bave from tbe 
bighest autbority in tbis country a distinct répudiation of tbe doc- 
trine tbat a mère proclamation of an intention to blockade a port, 
witbout sending tbitber an adéquate force, is of any validity wbat- 
ever. Tbere is a provision in tbis circular tbat wbere blockading 
vessels are driven away by stress of weather, but return witbout 
delay to tbeir stations, tbe continuity of the blockade is not to be 
considered to be thereby broken. There is no évidence tbat any 
blockading vessels previously stationed to guard tbe entrance were 
temporarily absent tbrough stress of weather on the dav when the 
Olinde-Eodrigues made ber entrance into the port, but distinct 
grounds for inferring tbe contrary, because, wben sbe went out on ber 
usual course tbe day following, sbe was overbauled by the United 
States cruiser Yosemite, and boarded by an officer, wbo entered upon 
the log tbe notice of tbe blockade in pursuance of the gênerai order 
above referred to. Commander Emory of the Yosemite is an oflScer 
of uncommon ability and accomplishments. He doubtless bad a copy 
of thèse instructions, and, probably familiar witb tbe law embodied 
tberein, be would bave seized tbe sbip if he bad found tbat sbe had 
taken advantage of bis temporary absence, caused by stress of weath- 
er, to break the blockade. His omission to do so, witb other circum- 
stances, makes it bighly probable that tbe blockade proclaimed on 
June 27tb was not made effective until July 5th, wben tbe Yosemite 
arrived. If tbere was any évidence of fraudulent omission to take no- 
tice of wbat was proved to be a subject of gênerai notoriety; if tbe 
proclamation of the président had had reasonable time to circulate, 
and to aflect witb knowledge citizens of tbe country where it was pub- 
lisbed; or if there was any proof of actual knowledge, however ac- 
quired, — tbis would bave imposed the duty of observance. But the 
president's proclamation does not, proprio vigore, bind a party wbo is 
ignorant of it; and, being of no effect unless followed by a force adé- 
quate to support it, and there being no évidence of the présence of any 
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such force prior to July 5th, this court could net pass sentence of 
condemnation on the flrst charge without a violation of the law of 
nations and of every principle of justice. 

Thie testimony relating to tlie second charge — the attempt to enter 
the port of Ban Juan on July 17th — will now be considered. There is 
no question hère as to notice of the blockade, for on July 5th due no- 
tice was entered upon the log. The testimony of the master is that, 
af ter completing his prescribed itinerary, and on his return voyage, he 
sailed from Porto Plata at 6 o'clock on the moming of July 16th; 
that at 8:20 in the morning of July 17th he was passing the port of 
San Juan, about seven or eight miles eastward of the port, and about 
nine miles from the shore ; that upon seeing the United States cruiser 
New Orléans he turned his ship towards her; that one gun was fired 
across his bow ; that he was boarded by Lieut. Eussell, an offlcer of 
the New Orléans, who examined his papers ; that, upon being inf ormed 
that his vessel would be seized, he sent a letter to the commander of 
the New Orléans, protesting against the seizure ; that he had no inten- 
tion of entering the port of San Juan, and had already passed the en- 
trance when his ship was stopped; that on the outward voyage at each 
port he had warned the agent of his company and the postal depart- 
ment that he would not touch at Porto Kico on the return, nor take pas- 
sengers for that port; that at Cape Haytien he had recel ved a telegram 
from his agent at San Juan informing him that there would be 50 first- 
class passengers there for him, and that he had cabled him imme- 
diately that he would not touch at San Juan, but would be at St. 
Thomas on the 17th. The testimony of the other ofScers of the ship 
is in substantial accord with the above. The purser and the head 
steward say that spécial instructions were given at Porto Plata not 
to receive any tickets for Porto Rico. August Julien, a passenger, 
is the only witness whose testimony suggests a doubt as to the truth of 
thèse statements. He says "that his personal opinion is that the 
vessel would hâve entered San Juan if they had been able to do so. 
His Personal opinion is that they would hâve run the blockade if they 
could hâve done so without danger of being captured. His flrst rea- 
son for that belief is that the captain had made a boast of having forc- 
ed the blockade once before, knowing that the place was blockaded, 
but stated as his grounds for doing so that he had no officiai notiflca- 
tion, but he knew it; and his second reason is that they could never 
get an answer — deflnite answer — as to where they were going, and 
when leaving Porto Plata they generally state where the destina- 
tion is, but at this time nothing was posted as to the destination." 
He also repeats some rumors that he heard aboard that there was 
irreguiar merchandise for Porto Rico. This witness is a British 
subject, a native of Mauritius, of African deseent, and is preparing 
for the priesthood. An incident which came to my notice before his 
examination caused me to doubt whether any statement of his could 
be accepted as absolute verity, and subsequently I hâve had reason 
to believe that his testimony is entitled to little considération. Leav- 
ing it ont, there is nothing in the testimony in preparatorio that fur- 
nishes any ground whatsoever for condemning the ship; but, as bas 
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been stated before, ît can rarely happen that a charge of an attempt 
to break a blockade can be supported by testimony of the sbip's of- 
fleers and crew; and without some testimony from the capturing 
vessel it would be hardly possible in any case to pass a sentence of 
condemnativn. Ail the circumstances of this case render it highly 
improbable that there was an attempt to break the blockade. The 
ship is a large and valuable one, belonging to one of the great steam- 
ship companies of the world. That she wculd run the risk of con- 
fiscation for the precarious profits of such a venture is scarcely crédi- 
ble. Ships of this class are not likely to engage in that kind of busi- 
ness. She was on her return voyage, laden with tobacco, sugar, 
coffee, and other products of that région, for which no market would 
probably be fonnd in Porto Rico. She had left San Juan only 12 days 
before, and the profit to be gained by a return was so incommensurate 
with the risk encountered that it would reauire an overwhelming 
weight of évidence to countervail the positive testimony of her oflBcers 
that they had no intention of entering that port. An order for the 
discharge of the ship would be made without hésitation but for the 
motion of the district attorney for leave to take further proofs. This 
motion is supported by the dépositions de bene esse of Lieut. Russell 
and others, from the capturing ship, taken before the prize commis- 
sioners. Considered as aflSdavits, they make a case against the 
Olinde-Rodrigues not to be lightly dismissed. They swear positively 
that she was attempting to enter the port of San Juan when she was 
overhauled by the New Orléans. To refuse the motion might seem 
to imply a belief that the capture was due to superserviceable zeal or to 
spéculative cupidity. There is no ground for such imputation. There 
is one aspect of this case which suggests a motive for an attempt to 
enter, which is entitled to considération, and concerning which some 
testimony might be obtained now which bas not heretofore been avail- 
able. After the destruction of Admirai Cervera's fleet and the sur- 
render of Santiago, it became highly probable that San Juan would 
be invested by sea and land, and therefore probable that the wealthy 
inhabitants of that city would attempt to escape therefrom; and, in 
order to avoid the horrors of a siège, they might hâve offered such a 
sum for transportation as would hâve tempted the master of the 
Olinde-Rodrigues from the line of prudence which had theretofore 
marked his conduct. 

Feeling that the government is entitled to an opportunity of making 
its case, if, after full considération of its responsibility, it is advised 
so to do, I will make an order allowing further proofs. An order may 
also be entered discharging the vessel upon stipulation for her value, 
should the claimant so elect. 
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STUBGEON RIVER BOOM CO. T. W. H. SAWTBR LUMBER CO. 

(Circuit Court, W. D. Mlchigan, N, D. September 10, 1898.) 

Rbmovai op Causes— Amodnt in Controvkrst— How Shown. 

To authorlze a removal It must appear from the pleadlngg at the tlme 
ot removal that the requlsUe sum Is In controVersy. Where such facï 
floes not appear from the déclaration whlch Is then the only pleading on 
aie, It cannot be supplied by averments as to a set-off in the pétition for 
removal, nor by pleadinga flled after the removal is made. 

Ou Motion to Bemand. 

Gray & Looney, for plaintiff. 
Ohadboume & Eees, for défendant 

6EVERENS, District Judge. In tMs case tie pétition for removal 
was flled, and the case removed, before the défendant had flled its 
plea. At that time the only pleadings in the case were the déclara- 
tion and bill of particulars in explanation of It. In respect to the 
amount claimed, the ad damnum was limited by the bill of particulars, 
and this was for a sum less than $2,000. If the plea and notice had 
been "flled before the pétition for removal was presented, it may be 
that the set-off could hâve been taken into account in determining 
what sum was in controversy. From the pétition it may be gathered 
that the défendant intended to plead a set-off large enough to bring 
up the amount in controversy to a sum more than |2,000. But it was 
not certain that the set-off would be set up and claimed. That would 
dépend on the subséquent élection of the défendant. If it shou! ' not 
do 80, the jurisdiction of this court would not exist. The grounds for 
jurisdiction cannot be established or defeated after removal. Riggs 
V. Clark, 18 C. C. A. 242, 37 U. S. App. 626, and 71 Fed. 500; Hayward 
V. Manufacturing Co., 29 0. C. A. 438, 85 Fed. 4. I think it is neces- 
sary that it should appear from the pleadings at the time of the re- 
moval that the requisite sum is in controversy, and that the averment 
in the pétition is not compétent to show such fact in the absence of 
proper pleadings to support it. In the case of State of Tennessee v. 
Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654, it was 
held that, in order that a case should be removable as one arising 
under the constitution, laws, or treaties of the United States, it must 
appear from the statement of the plaintiff 's own claim that the case is 
such, and that it is not compétent for the défendant to supply the 
ground for removal by averring in the pétition therefor that the contro- 
versy involves such a question. A previous décision in Metcalf v. 
Watertown, 128 U. S. 586, 9 Sup. Ct. 173, had been rendered to the 
same effect. There would seem to be the same reason for requiring 
that it should appear from the existing state of the pleadings that the 
sum necessary for jurisdiction is in controversy. For the foregoing 
reasons, I conclude that the case was improperly removed, and should 
be remanded to the state court, 
89F.-S 
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, MBOKB V. VAI>L¥)y TOWN MINERAL Ca et.al. 
(Circuit Court, W. B. North Oarollna. September 20, 1898.) 

1. ApPBAHANCB— FiLING PETITION FOR ReMOTAL. 

, Filing a pétition for removal Is not a gênerai appearance, and does not 

preclude a motion to dismiss for want of service of process, or other de- 
fect of jurisdiction. 

2. Fedbkal Courts— Jdrisdiction Ovbr Foreiqn Corporations. 

To give à fédéral court jurlsdictloh oyer a corporation of another state, 
three things are esséntial: (1) It must appear thàt such corporation, as 
a matter of f aet, is carrylng on business In the district in whleli the court 
is sitting; (2) such business must be transacted by some agent or offlcer 
appointed by and representing the corporation In that district, or at least 
in tlie state; (3) the existence of some local law maklng the forelgn cor- 
poration generally amenable to sults In the state as a condition précèdent 
to its doing business therein. 

8. Appbarancb — Denial dp Pétition for Removal — Answbring in State 
Court.' 

Défendant, a forelgn corporation, flled a pétition and bond for the re- 
moval of the cause, which was ordered by the state court. Défendant 
thereafter caused a transcrlpt to be flled in the fédéral court, which de- 
nied a motion to remand. On appeal the suprême court of the state re- 
versed the order for removal, and défendant thereafter answered in the 
state court. Held, that the filing of such answer did not constitute an 
appearance and walver of process affeetlng the case In the fédéral* court, 
and vs^as without préjudice to the right to move for dismissal in that 
court for want of proper service. 

Motion to dismiss for want of proper service on the moving de- 
fendant, a foreign corporation. 

J. H. Billard and Davidson & Jones, for plaintiff. 

F. P. Axley and Merrimon & Merrimon, for défendants. 

SDIONTON, Circuit Jndge. The Eoessler & Hasslacker Chemical 
Company, a défendant in this case, having flled its pétition with hond 
for removal into this court, a motion was made to remand its cause. 
This motion was heard and refused. When this motion was made, 
this défendant also moved to dismiss the cause, as against it, by rea- 
son of the absence of proper service of process. The complaint al- 
lèges that this Eoessler & Hasslacker Chemical Company is a corpora- 
tion of the state of New York. It further allèges that it has no 
ofiace, officer, or agent in the state of North Carolina. The indorse- 
ment on the summons shows its service on a director of the company. 
The affldavit shows that this director was casually within the state 
of North Carolina on a transient visit. The pétition for removal 
does not amount to a gênerai appearance, nor does it preclude a mo- 
tion to dismiss for want of service of process, or for any other de- 
fect of jurisdiction. The case being in this court, and the motion to 
remand having been refused, which motion is not the subject of im- 
médiate review (25 Stat. 43S), the cause proceeds under the rules and 
practice of this court. This question of service must be decided un- 
der thèse rules and this practice. In order to give a fédéral court 
jurisdiction over a corporation organized under the laws of a state 
other than that in which the fédéral court sits, three conditions must 
concur or co-exist: (1) It must appear that such corporation, as a 
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matter of fact, is carrying on business in the district in whîcli the féd- 
éral court is sitting; (2) that such business is transacted by some 
agent or offlcer appointed by and representing the corporation in that 
district, or at least in the state; (3) the existence of some local law 
making the foreign corporation generally amenable to suits therein as 
a condition précèdent, express or implied, of doing business in the 
state. U. S. V. American Bell Tel. Co.. 29 Fed. 17; Barron v. Burn- 
side, 121 U. S. 193, 7 Sup. Ct. 931. The allégations of the complaint 
show that one at least of thèse essential conditions does not exist in 
the case at bar. It is distinctly stated that this défendant is a cor- 
poration of the state of New York. It is also stated that it has 
no office, officer, or agent in the state of North Carolina. This being 
so, the service of process on a director of the corporation on a tran- 
sient visit to the state is not service on the corporation. It is sup- 
posed, however, that this difficulty has been removed, and that proper 
service of summons has been waived, by the flling of an answer in 
the state court. Had this answer been filed before the removal, this 
position would hâve been perfectly Sound. This cause coming hère 
in the same plight in which it was at the tune of the filing of the péti- 
tion for removal, and coming over with an answer, the motion to dis- 
miss on the ground stated would hâve been too late. 

There is an answer in the record. Examining it, it appears that 
it was flled after the state court below had ordered the removal, and 
after this action of the lower court had been reversed by the suprême 
court. Necessarily, the state court would go on and try the cause. 
The défendant was right in flling this answer, and its pétition with 
bond having been submitted to the state court, and the prayer for re- 
moval flnally refused, the défendant can go on and défend in the 
state court without préjudice to his right to remove. Insurance Co. 
V. Dunn, 19 Wall. 214; Removal Cases, 100 U. S. 457. The action of 
the state court in refusing the removal cannot affect this court. Nor 
can the action of this court in refusing to remove alîect the state 
court. The trial in both courts can proceed. The final décision 
of this court can be reviewed in the suprême court of the United 
States, and the final decree in the state court can go by writ of error 
to the same tribunal ; this motion to remove being a fédéral question. 
Railroad Co. v. Koontz, 104 U. S. 5; Oakley v. Goodnow, 118 U. S. 43, 
6 Sup. Ct. 944. The complaint as to the Roessler & Hasslacker 
Chemical Company for thèse reasons is dismissed. 



HARVEY V. RALEIGH & G. R. CO. et al. 

(Circuit Court, E. D. North Carolina. September 12, 1S98.) 

No. 199. 

JURISDIOTION OF FeDEEAL CoUBTS — AMOUNT IN CONTROVKKST— SuFFICIENCY 

OF Allégations. 

A bill against a corporation and certain of its stocliholclers to set asicle 
alleged purchases of stocli by ttie latter with corporate funds, and to en- 
join the voting of such stocli, filed by eomplainant as a stocliholder in be- 
half of himself and ail other stockholders who désire to intervene, and 
which allèges that eomplainant is the owner of "divers shares" of the 
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Stock of such corporation, but from which the amount or value of hls 
holding does not appear, falls to show that the amount In controversy Is 
sufflcient to glve a fédéral court jurisdlction. 

2. Parties— Stockholdbbs in Corpohation— Saib of Stock. 

A bill filed by a stockholder against the corporation and certain dl- 
rectors alleged that the latter had lUegally purchased the shares of other 
stockholders wlth funds of the corporation, allowlng the same to remain, 
however, in the names of the former owners for the purpose of givlng 
them greater voting power under the rules of the corporation. Held, that 
the blll was not demurrable because the sellers of the stock were not 
made parties, It belng alleged that they had parted wlth their entire in- 
terest thereln. 

On demurrer to the bill. 

W. L. Marbury and Stiles & Holladay, for complainant. 
Wm. A. Fisher and Watts & Hatton, for défendants. 

SIMONTON, Circuit Judge. This bill is filed by George B. M. 
Harvey, claiming to be a stocldiolder in the Seaboard & Boanoke Kail- 
road, in behalf of himself and ail other stockholders in said company 
who may intervene and claim the beneflt of this suit. The défendants 
are the Seaboard & Roanoke Railroad Company and the Raleigh & 
Gaston Railroad Company, citizens of North Carolina, and résident 
in the district, R. C. Hofifman and Louis McLane, citizens and rési- 
dents of the state of Maryland, the former being the président of thèse 
two companies, and the latter a director therein, and Legh R. Watts, 
a citizen and résident of the Eastern district of Virginia, who is also 
a director in thèse companies. A plea to the jurisdiction was filed 
in behalf of Messrs. HofEman, McLane, and Watts, and sustained, 
except in so far as they were offîcially bound by a decree against thèse 
companies, of which they were offlcers. The bill sets out : That the 
Seaboard Air-Line System, composed of many corporations, among 
them the Seaboard & Roanoke Railroad Company and the Raleigh & 
Gaston Railroad Company, is praetically under the domination and 
control of the Seaboard & Roanoke Railroad Company, and that the 
Raleigh & Gaston Railroad Company is in every respect under its 
control. That the Seaboard & Roanoke Railroad Company bas is- 
sued in stock $200,000 flrst préférence, $44,200 second préférence, 
and $1,144,200 common stock. That the voting power of such stock 
is by the person in whose name the shares of stock stand on the books 
of the company, he being, for this reason, deemed the owner thereof 
as regards the company; and that there is a graduated System of vot- 
ing, to wit, one vote for each share of stock, not exceeding 20; one 
vote for every two shares of stock exceeding 20, not exceeding 200; 
one vote for every five shares of stock exceeding 200 and not exceed- 
ing 500, and one vote for every ten shares of stock exceeding 500; and 
that provision is made protecting the company from any so-called 
stockholder who offers to vote upon any stock represented by him 
which he does not own bona flde, or which bas been transferred to him 
with intent to give more votes than is allowed by the provision set 
out above. That Messrs. HofEman, McLane, and Watts had been 
elected directors at the annual meeting in 1896. That for the pur- 
pose of maintaining their position and influence in the Seaboard & 
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Roanoke Railroad Company, thèse gentlemen purchased upwards of 
2,000 shares in the stock of that company, held by and standing in the 
names of many individuals, of whom seventeen are mentioned, tàe 
other names being at présent unknown to complainant TJiat this 
purchase was made secretly, fraudulently, and illegally upon the crédit 
securities and moneys of the Seaboard & Roanoke Raih-oad Company, 
or cl the Raleigh & Graston Railroad Company, by thèse gentlemen, 
or one of them, ont of the corporate funds in their charge. That 
neither of thèse companies has any charter, power, or capacity to 
invest its means in the purchase of any stock in the Seaboard & Roan- 
oke Railroad Company, or to hold any such shares, or to vote the same. 
That since said sale and purchase, which was made about March, 
1897, none of the stockholders so selling hâve had any interest, légal 
or équitable, in said stock, and that the bénéficiai interest therein is 
in the corporation which purchased the shares. That, however, in 
order to conceal the purchase and at the same time enjoy the power in 
the votes of the shares, no transf er has been made on the books of the 
company, by which it would appear that thèse shares still stand in 
the name of the original holders and that Messrs. Hoffman, McLane, 
and Watts propose to vote them in the names of such nominal holders 
in meetings of the company, and that thèse votes will be recognized 
and received by the inspectors and judges of the élection. That the 
amount in controversy is more than |2,000, exclusive of interest and 
costs. That complainant has for more than two months been a 
stockholder of record on the books of the Seaboard & Roanoke Railroad 
Company, bona fide, absolutely, and with no intent to évade the grad- 
uated System of voting. That an injunction has been obtained against 
his voting on his stock in a local court of Virginia, which, however, 
had no jurisdiction over him, and with whose injunction he has not 
been served. 

The prayer of the bill is: (1) That défendants be required to an- 
Bwer, not under oath. (2) That on final hearing it be decreed that 
neither the Seaboard & Roanoke Railroad Company nor the Raleigh 
& Gaston Railroad Company, has any charter power to purchase, own, 
hold, or vote upon any shares of stock in the Seaboard & Roanoke Rail- 
road Company, and that the purchase of the stock as alleged was an 
illégal misuse of corporate funds. (3) That Messrs. Hoffman, Mc- 
Lane, and Watts, and any substitutes for them, and ail ofScers and 
agents of either of thèse railroad companies, be enjoined from voting 
upon said stock at any meeting of the railroad company, and that 
the Seaboard & Roanoke Railroad Company, and each and every of 
its agents of every description, be enjoined from receiving such votes 
at any meeting, whether said votes be offered in the name of either 
of the said companies or of any of the parties who sold thèse shares 
to them. To this bill the défendants the railroad companies inter- 
pose a demurrer: (1) That upon complainant's own showing he is 
not entitled to the relief prayed, (2) Because the alleged vendors 
of the certiflcates of stock are not parties. 

Complainant allèges that he is a stockholder in the Seaboard & 
Roanoke Railroad Company. He nowhere states the amount of stock 
held by him in that company. On the contrary, he seems carefully 
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to avoid any statement of that nature. AU that he says is that he 
kas been "an owner and holder of divers shares of the common stock." 
It is true that he avers that he is acting with associâtes who are also 
large owners and holders of the common stock. Bnt the amount is 
not stated, nor do they in any wàj appear on the record so as to he 
bound by the order of this court. ïhe facts giving jurisdiction to 
this court must appear in the record, especially the fact that the case 
is within the jurisdictional amount. It may be that a positive state- 
ment to this effect is not necessary. But it must clearly appear from 
the matters set out in the complaint or bill that the amount in contro- 
versy exceeds |2,000, exclusive of interest and costs. The averments 
of this bill give no information on this point. The complainant is 
said to be the owner and holder of divers shares of common stock in 
the Seaboard & Roanoke Railroad Company. By the averments of 
the bill, in this company are shares of flrst preferred stock to the 
amount of $200,000, of second preferred stock to the amount of $44,- 
200, and of common stock |1,144,200. His interest — the amount of 
his interest — is in the divers shares of common stock. Whether 
thèse be two or more does not appear. Clearly, theref ore, upon the 
face of the bill the jurisdiction of the court has not been established, 
and the flrst ground of demurrer must be sustained. 

The second ground of demurrer is not sustained. The bill avers 
that certain stockholders of the Seaboard & Eoanoke Eailroad Com- 
pany hâve sold to Messrs. Hoffman, McLane, and Watts, who pur- 
chased in the name of the Seaboard & Roanoke Eailroad Company or 
of the Raleigh & Gaston Railroad Company, one or the other; that 
thèse vendors parted with ail their interest whatsoever in this stock; 
and the bill attacks the sale as ultra vires. The demurrer admits 
the first allégation as to the sale by and the relinquishment of ail in- 
terest in their stock by the vendors. So, by the admission of the 
demurrer, thèse parties hâve no further interest in the stock or in 
this suit. No decree is asked against them, and no decree can be 
made affecting their interest, for confessedly they hâve noue what- 
ever. With regard to the conclusion of law that the purchase was 
ultra vires, this is contradicted by the acts of assembly of the state 
of North Carolina of August 15, 1868: "Any railroad within this 
state shall be at liberty to take or purchase stock in or lend money 
to or purchase bonds of this or any other railroad company in this 
state, or any adjoining state." And by the act of assembly of the 
same state of February 21, 1885: "Any railroad or transportation 
company may acquire and hold or guarantee or endorse the bonds or 
stock of or may lease any railroad or branch railroad or other trans- 
portation lines in this or an adjoining state Connecting with it directly 
or indirectly." Laws 1885, p. 159. Thus, by the admissions of the 
demurrer, the stockholders sold, and by the provisions of the law of 
North Carolina — gênerai enactments — the alleged purchaser could 
take. Thus ail right, title, and interest of the vendors passed and no 
longer exists. 

The flrst ground of demurrer having been sustained, the bill may 
be dismissed. 
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TAYLOR V. UyLINOIS CENT. R. CO. 

PRICB V. SAME. 

(Circuit Court, D. Kentuelîy. September 12, 1898.) 

JuRisDiCTiON op Fédéral Courts— Diversity of Citizbnship— Adoption bt 
Statïï of Poreign Corporation. 

The jurisdiction o£ a fédéral court orer a suit to •which a corporation 
of a différent state is a party, on the ground of diversity of citizenshlp, 
resta, not upon the citizenship of the corporation, but of its corporators, 
who are eonclusively presumed to be cltissens of the state where the cor- 
poration was organized. Hence Ky. St. § 841, which requires foreign 
railroad corporations owning or operating any railway withln the state 
to incorporate therein in the mariner prescrlbed, and provides that upon 
compliance with its requirements such a corporation shall "become and 
be a corporation, citizen and résident" of the state, does not afCect the 
jurisdiction of the fédéral court over a suit brought by a citizen of Ken- 
tuclvy against a foreign railroad company, which has complied with the 
statute, nor the right of the défendant to remove the suit from a state 
court. 

On Motions to Remand. 

M. L. Heavin and Rowe & Félix, for plaintiff. 
Pirtle & Trabue and H. P. Tayior, for défendant. 

BARR, District Judge. The motions to remand in thèse two cases 
présent the same question, and the motions are upon the theory that 
the Illinois Central Railroad Company is, under tlie facts presented, 
a Kentucky corporation as well as an Illinois corporation, and, being 
a domestic corporation of the state of Kentucky, has the same citi- 
zenship as the plaintiff. It appears from the record that the négli- 
gence charged in each case arose in the opération of the defendant's 
road running from Louisville to Paducah, in the state of Kentucky, 
which road was owned and operated by the défendant company; and 
it also appears that before the said accidents the Illinois Central road 
had complied with the provisions of section 841 of the Kentucky Stat- 
utes. The provisions of that section are as follows: 

"No company, association or corporation, created by or organized under, 
the laws or authority of any stats or country other than this state, shall 
possess, control, maintain or operato any railway or part thereof, in this 
state, until by incorporation under the laws of this state, the same shall 
hâve become a corporation, citizen and résident of this state. Any such 
company, association or corporation, may for the purpose of possessing, con- 
trolling, maintaining or operating a railway or part thereof in this state, 
become a corporation, citizen and résident of this state by being Incorporated 
in the manner foUowing, namely: By filing in the office of the seeretary of 
state, and in the office of the railroad commission, a copy of the charter 
or articles of incorporation of such company, association or corporation, au- 
thenticated by its seal and by the attestation of its président and seeretary, 
'and therenpon and by virtue thereof, such company, association or cor- 
poration sliall at once become and be a corporation, citizen and résident of 
this state. The seeretary of state shall issue to such corporation a certificate 
of such incorporation." 

This section is followed by another, which provides that any com- 
pany, association, or corporation which shall possess, control, main- 
tain, or operatea railway, or part thereof, in this state, withont becom- 
ing incorp<jrated as a corporation, citizen and résident of this state, 
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as permitted by section 841, shall be guilty of a misdemeanor, and 
punisLable by a fine of net less than $1,000 for each day. Althougli 
the language of this law is gênerai, we may assume that the défendant 
Company, by complying with the law, bas been incorporated by the 
State of Kentucky, with ail the powers, authority, and responsibility 
of its articles of incorporation as previously granted by the state of 
Illinois; and the question is whether or not this Kentucky incorpora- 
tion deprives this court of jurisdiction, as the plaintiffs are citizens 
and résidents of the state of Kentucky, By section 2 of article 3 of 
the constitution of the United States it is declared, among other 
things, that "the judicial power of the United States is extended to ail 
controversies between citizens of différent states," and the act of 
1789 and subséquent acts gave jurisdiction to the fédéral courts be- 
tween parties of diverse citizenship. It was held that a corporation, 
being an artiflcial body, created by law, was not a citizen within the 
meaning of the constitution or the act of 1789 ; but a f oreign corpora- 
tion might be made a défendant in the fédéral courts, based upon the 
citizenship of the corporators of such corporation. Subsequently the 
suprême court held that they would présume as a matter of fact that 
the incorporators of a corporation of another state were citizens of 
that state, and no averment or évidence to the contrary would be ad- 
missible. Eailroad Co. v. Wheeler, 1 Black, 286, and Railroad Co. 
V. Letson, 2 How. 497. This presumption was held to be conclusive. 
Steamship Co. v. Tugman, 106 U. S. 118, 1 Sup. Ct. 58. When the 
Illinois Central road, an artiflcial being, cornes into this court, and 
claims that the court bas jurisdiction, the claim is not based upon the 
fact that the corporation itself is a citizen of the state of Illinois, but 
upon the fact that the original corporators were and are conclusively 
presumed to be citizens of that state. It will be seen that the Ken- 
tucky statute is very broad and gênerai, but, whatever may be the 
proper construction of the statute, it cannot be claimed that the cor- 
poration, created by conforming to the Kentucky law, consists of 
either corporators or stockholders who are citizens of the state of Ken- 
tucky. On the contrary, the Kentucky law incorporâtes (if it créâtes 
a Kentucky corporation) the Illinois corporation whose corporators 
and stockholders are conclusively presumed to be citizens of that 
state, and the diverse citizenship remains, for the purpose of the juris- 
diction of this court, as if the Kentucky statute had merely granted a 
permission to the Illinois corporation to do business, and, in granting 
it authority to maintain and operate a railroad, gave the Illinois cor- 
poration the same powers as had been granted by the Illinois law. 

It is not possible to reconcile the language of ail the opinions of the 
fédéral courts upon this subject, but it is believed that the distinction 
herein indicated bas been taken by the suprême court of the United 
States, and deânitely settled, in Kailway Co. v. James, 161 U. S. 545, 
16 Sup. Ct. 621. That case was a suit against the railway company, 
which was a Missouri corporation, in the district of Arkansas, in 
which district the Missouri corporation was doing business, and had 
complied with a law, very similar to the Kentucky law, in regard to 
foreign corporations. The négligence complained of happened in 
Missouri, and the question raised was whether or not there was a 
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diverse citizenship between the plaintiff, a citizen of Missouri, and the 
railroad company, as a citizen of Arkansas. The suprême court held 
that there was not such a diverse citizenship, upon the ground, as we 
understand, that the compliance by the Missouri corporation wîth the 
Anliansas law did not make that company a citizen of the state of 
Arkansas. The court say, on page 563, 161 U. S., and page 627, 16 
Sup. et: 

"We are now asked to extend the doctrine of indlsputable citizenship so 
that, if a corporation of one state, Indisputably taken, for the purpose of 
fédéral jurlsdiction, to be composed of cltlzens of such state, Is authorized 
by the law of another state to do business thereln, and to be endowed, for 
local purposes, wlth ail the powers and privilèges of a domestic corporation, 
such adopted corporation shall be deemed to be composed of citizens of the 
second state In such a sensé as to confer jurisdiction on the fédéral courts 
at the suit of a citizen of the state of its original création. We are unwilllng 
to sanction such an extension of a doctrine which, as heretofore establlshed, 
went to the very verge of judicial power." 

The court, in discussing the question, on page 565, 161 U. S., and 
page 628, 16 Sup. Ct., say: 

"But, whatever may be the elïect of such législation, In the way of sub- 
jecting foreign railroad companles to control and régulation by the local 
laws of Arkansas, we cannot concède that it availed to create an Arkansas 
corporation out of a foreign corporation in such a sensé as to make It a citi- 
zen of Arkansas within the meaning of the fédéral constitution, so as to sub- 
ject it as such to a suit by a citizen of the state of its origin. In order to 
bring such an artificial body as a corporation within the spirit and letter 
of that constitution, as construed by the décisions of this court, it would be 
neeessary to create it out of natural persons, whos« citizenship of the state 
creating it could be imputed to the corporation itself. But It is not pre- 
tended in the présent case that natural persons, résident in and citizens 
of Arkansas, were, by the législation in question, created a corporation, and 
that, therefore, the citizenship of the indlvidual corporators is Imputable to 
the corporation." 

It will be observed that the court in this quotation refers to the 
plaintiff as a "citizen of the state of its origin" (the corporation's), i. e. 
Missouri ; but upon principle this can make no diiïerence, — a citizen of 
Kentucky or of Tennessee could not hâve brought the suit in a United 
States court in the district of Arkansas, — nor could the fact that the 
accident complained of happened in Missouri make any différence, 
for the cause of action was a transitory one, and is so recognized by 
the suprême court. This distinction is clearly taken by our circuit 
court of appeals in the case of Louisville Trust Co. v. Louisville, N. A. 
& C. Ry. Go., 75 Fed. 433, 22 C. G. A. 378. In that case Judge Taft 
(page 387, 22 C. C. A., and page 441, 75 Fed.) sajs: 

"We cannot eseape the conclusion that it was the intention of the Ken- 
tucky législature, fltly expressed by the act of Aprll 8, 1880, to make that 
whlch was an Indlana corporation a corporation of the state of Kentucky. 
• * ♦ It would be difflcult to express in concise language, any more clearly 
than is hère done, the intention of the législature to create a new corpora- 
tion." 

Though thus deciding he said, on page 386, 22 C. C. A., and page 440, 
75 Fed.: 

"But even If the Kentucky acts did create a new corporation out of the 
Louisville, New Albany & Chicago Eailway Company in 1880, the new cor- 
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poràtibn, tbough ereated by Kentucky law, was, for the purposes of fédéral 
jurlsdlctlon, a citizen of lùdlana. This foUows from the décision of tlie su- 
prême court of the United States In the case of Raiiway Co. v. James, 161 
U. S. 545, 16 Sup. et 621." 

The décision in Raiiway Co. t. James was reafflrmed in the case of 
Railroad Co. v. Steele, 167 U. S. 659, 17 Sup. Ct. 925, where it is said: 

"Whlle a railroad company owning and runnlng à Une running through 
several states may recelve and exercise powers granted by each, and may, 
for many purposes, be regarded as a corporation of eaeh, sueh législation 
dœs not avall to make the same corporation a citizen of every state it passes 
through, wlthin the meaning of the jurisdiction clause of the constitution of 
the United States." Page 663, 167 U. S., and page 927, 17 Sup. Ct. 

See, also, Steamship Co. v. Kane, 170 U. S. 100, 18 Sup. Ct. 526, and 
Baldwin v. Raiiway Co., 86 Fed. 167, and Hollingsworth v. Raiiway 
Co., Id, 353. The Cases of Baldwin and Hollingsworth illustrate 
very well the state of case where a corporation, becoming incorpo- 
rated in several states in which it. is doing business, may or may not 
become a corporation for the purpose of jurisdiction of United States 
courts in each of the states. In the Baldwin Case, Judge Severens 
decided that the diverse citizenship did not exist where three separate 
corporations ereated in three différent states had been consolidated. 
There three raiiway organizations organized under the laws of three 
différent states, and were consolidated under the laws of each of the 
states, and the consolidated corporation was held to be a citizen of 
each of the states, and hence a citizen of one of the states could not 
maintain an action against the corporation, arising in that state, on 
the ground of diverse. citizenship. In the Hollingsworth Case Judge 
Simonton held that a law similar to the Kentucky law did not deprlve 
the corporation which had been organized in another state from re- 
moving the case to the fédéral court, holding that the citizenship of the 
original corporation still existed, notwithstanding a statute, which 
was similar to the Kentucky législation, had been enacted; the dé- 
cision being that the South Carolina législature had simply incorpo- 
rated the previous Virginia corporation, and that the citizenship of 
the corporators of the original corporation (Virginia) controlled, and 
that there was diverse citizenship between those corporators and the 
plaintiff, who was a citizen of South Carolina. In the Baldwin Case 
there were separate and distinct individuals incorporated by each 
state, who were conclusively presumed to be citizens of the respective 
states in which the incorporation was made. In construing the Ken- 
tucky statute it should not be overlooked that that statute does not 
incorporate new corporators, or any others than those existing in 
the foreign corporation; nor does it déclare that the corporators or 
stockholders of corporations ereated by a compliance with the pro- 
visions of the law are or shall become citizens of the state of Ken- 
tucky, but déclares "it shall become a corporation, citizen, and rési- 
dent of this state." This leaves untouched the citizenship of the cor- 
porators of the foreign corporation sought to be made a domestic 
corporation. The conclusive presumption of the citizenship of the 
corporators of the original incorporation remains as if the statute had 
not been eomplied with. The distinction between the corporators of a 



VERMONT LOAN & TRUST CO. V. DYGERT. 128 

corporation and the corporation itself is an indispensable one, if we 
adliere to the construction tliat a corporation itself cannot be a citizen 
witMn the meaning of section 2 of article 3 of the constitution. The 
motion to remand in each case must be overruled. 



VEEilOXT LOAN & TRUST CO. v. DÏGBRT et aL 
(Circuit Court, T>. Idaho. June 3, 1898.) 

1. Fedebal Codrts— Followino State Dbcisioks— Constbuctiok of Statute. 
Wliere a suit involves rigtits under a contraet affected by a state stat- 
ute, and entered into before such statute had been construed by the 
State courts, a fédéral court Is not bound by a subséquent construction 
by the state courts, but will exercise an indépendant judgment. 

3. UauRY — WiiAT Law Govbrns— Notes Sbctjked by Mortgagor. 

Notes dated in Washington, and by their terms payable there, are gov- 
erned by the law of that state as to usury, though the contraet was made 
in Idaho, and the notes are secured by mortgage on property there, in 
the absence of évidence of a design to évade the usury laws of the lat- 
ter state. 

8. Mortgage— FoKECLOsuRE— Penalty for Defaolt. 

ïhere is no ground on which a court can refuse to enforce the payment 
of interest on the debt secured at the rate of 12 per cent, after maturity, 
■\vhere such is the contraet of the parties, and the note is not usurious. 

This was a Mil for the f oreclosure of a mortgage. 

A. A. Gallagher, for complainant. 
S. C, Herrin, for défendants. 

BEATTY, District Judge. This action is based upon a mortgage 
on land in Idaho, given to secure a bond or note for the sum of |3,400, 
and two separate notes or coupons, one for |221, and the other for 
$202.51, for the payment of interest to become due on the principal 
note, ail dated at Spokane, Wash., November 17, 1892, and expressly 
made payable at said place, ail the notes to draw 12 per cent, annual 
interest after maturity. The complainant had agents in Idaho, who 
transacted there ail the business connected with this loan, including 
the exchange of ail papers and the payment of ail interest coupons, 
except that it appears one interest coupon in controversy was stamped 
"Paid" at the office of complainant, in Spokane. 

The chief défense to this action is that the contraet is usurious by 
the laws of Idaho, by which it is claimed it must be construed. Gen- 
erally, this court will follow the construction of the law as rendered 
by other co-ordinate fédéral courts, but it must follow that by the 
suprême court of the United States. The défense, invoking the gên- 
erai rule of comity by which United States courts follow the construc- 
tion given of state statutes and constitutions by the state courts, 
asks that the same rule be applied to this case that prevailed in 
Trust Co. V. Hoiïman, 49 Pac. 315, rendered by the suprême court of 
Idaho long after the contraet in this case was entered into. It seems 
clearly settled that when a contraet, based upon some state statute, 
is entered into by the parties before any construction of such statute 
is made by the state courts, the United States courts are not bound 
by a construction given the statute by the state court after the making 
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of the contract; but, while "leaning to an agreement with the state 
courts," thej will exercise an independent judgment in tlie construc- 
tion of such statute. Carroll Co. v. Smith, 111 XJ. S. 562, 563, 4 
Sup. et. 539; Anderson v. Santa Anna Tp., 116 U. S. 361, 362, 6 Sup. 
et. 413; Pleasant Tp. v. Insurance Co., 138 U. S. 67, 11 Sup. Ct. 215; 
Folsom V. Township Mnety-Six, 159 U. S. 627, 16 Sup. Ct. 174; Louis- 
ville Trust Co. V. City of Cincinnati, 22 C. C. A. 334, 76 Fed. 301; 
Csesar v. Capell, 83 Fed. 427; and many other cases. It follows 
that upon the question whether this contract must be construed by 
the laws of Washington, or by those of Idaho, this court must reach 
its conclusion independent of the state décision referred to. 

It is expressly stated in the principal note that "both principal and 
interest notes are payable at the oi33ce of the Vermont Loan and Trust 
Company at Spokane, Washington"; and the coupon notes say that 
they are payable "at the ofiSce of the Vermont Loan and Trust Com- 
pany." It is generally held that ail contracta must be construed ac- 
cording to the law of the place of contract, unless the parties them- 
selves agrée upon some other place, and, when they do, their agreement 
will be enforced. So clearly does this seem the settled law that it is 
deemed unnecessary to discuss it or cite authorities, but those curions 
to further pursue the subject will find numerous citations in Coghlan 
V. Raiiroad Co., 142 U. S. 101, 12 Sup. Ct. 150. As the parties con- 
tracted for the payment of the notes in Washington, the laws of that 
state must govern their construction. Four hundred dollars of the 
principal note was for interest, which, added to the 6| per cent, inter- 
est provided for by the coupon notes, makes, for the time the notes 
were given, 10 per cent, annual interest. After maturity ail the notes 
were to draw 12 per cent., but neither of thèse rates is in violation 
of the law of Washington. As this contract was made in Idaho, if it 
appeared that it was made payable in Washington to avoid the usury 
law of Idaho, the contract of the parties in that particular would be 
disregarded, and it would be governed by the laws of Idaho. As, how- 
ever, the complainant allèges that the notes were made payable in 
Washington for its convenience in transacting its business, and not 
for the purpose of evading the laws of Idaho, which not being denied 
by défendants it must be concluded that there was no bad faith in 
making the notes payable at Spokane, and it must follow that they 
should be construed according to the laws of Washington, under 
which they are not usurious. 

The défendants complain that the claim of |350, attorney's fées, 
is unconscionable; but that amount is less than 10 per cent, on the 
sum claimed, which is not usually regarded by the profession as ex- 
orbitant. They complain also of the 12 per cent, interest on the 
notes to be paid after maturity, but this, while less than the law of 
Idaho allows, was as a penalty for not paying at maturity, which 
défendants might hâve avoided by complying with their contract, but 
défendants agreed to pay such attorney's fées and interest. They 
made the contract. It is too late to complain that it was a bad one. 
Keckless borrowing and contraction of debts is the bane of this coun- 
try, and too often, after parties hâve made bad contracts, they corne 
to the courts asking their help, even though they must violate the 
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law in granting it. It has been said that the speediest way to procure 
the repeal of a bad law is by its strict enforcement Perhaps the 
way to discourage tbe borrowing mania of the people is to strictly ap- 
ply the law to ail such contracta. At any rate, the courts cannot vio- 
late the law to lighten the burden of improvident contracta. 

As stated, ail the transactions of défendants in this matter were 
with complainant's agents in Idaho. The complainant was known 
to défendants only in name, and they dealt entirely with the agents. 
Thèse agents, in settlement of a claim défendants had against com- 
plainant growing ont of a lease of some other of its property by them, 
agreed to cancel the coupon for |221 included in this suit, and it seema 
that it was marked "Paid" or "Canceled" by the ofQce at Spokane, 
and through the agents delivered to défendants as paid. The com- 
plainant claims it was an error, and by some représentation thèse 
agents induced défendants to turn it over to them for some further 
examination. As the coupon had been delivered to défendants as 
paid, as there is no satisfactory explanation of the alleged error of 
cancellation, as the défendants, through this lease contract of com- 
plainant's property, were the losers to the amount of such coupon, as 
such agents appear to hâve been gênerai agents in Idaho for complain- 
ant, and intrusted with full authority concerning its business in Idaho, 
and as they agreed with défendants to such payment, that coupon will 
be held as paid. The complainant is entitled to a judgment against 
défendants for the principal amount of $3,400, and the one coupon note 
of $202.51, with interest on each at 12 per cent, per annum from the 
Ist day of December, 1897, for the sum of $350, attorney's fées, for 
costs, and the foreclosure of the mortgage sued upon; and it is so or- 
dered. 
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CUERAN et al. v. OAMPION et al. 

(Circuit Court, D. Colorado. September 28, 1898.) 

Nos. 3,265 and 3,298. 

1. Eeceivbbs— Groukds for Appointment— Preliminaby Hearing. 

On a preliminary hearing for the appointment of a receiver,the questions 
which should he determined are whether it Is probable that, on the final 
hearing, the allégations of the bill will be made good by compétent proof, 
and whether the character and situation of the property are such that it 
ought to be taken Into judicial custody in the meantime, for the purpose 
of preservlng the rights of ail parties. 

2. Bame — Insupficiekcy of Showtng. 

Where défendants in a suit for the recovery of property and an account- 
ing for profits hâve been in undisturbed possession for a nijmber of years 
under an apparently good title, the presumptions of law are in their favor; 
and if they are solvent and able to respond for any injury done to the 
property, as well as for any profits that may be derlved from It aifter the 
application is preferred, a receiver will not be appointed. 

Thèse are suits in equity for the cancellation of conveyances of 
mining property and an accounting for profits therefrom. Heard on 
preliminary applications for an injunction and the appointment of a 
receiver. 
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E.. B. Green, for complainants. 
Charles J. Hughes, Jr,, for défendants. 

THAYER, Circuit Judge. The application whlch has been made 
in each of the above-entitled cases for an injunction and the appoint- 
inent of a receiver for the Little Johnny Iode mining claim is based 
upon bills of complaint which contain collectively the following alléga- 
tions: About the year 1880, Thomas J. Kelley and others located 
the Little Johnny mining claim, on Breece Hill, near Leadville, Colo. 
Thereafter, in November, 1886, Thomas J. Kelley died, seised of an 
undivided one-sixth interest in said claim, which interest, upon his 
death, became the property of the complainants in case No. 3,265, 
who were his heirs at law. John Curran was also one of the locators 
of said mining claim, and he also died on August 19, 1890, seised of 
another undivided one-sixth interest in said claim, which became the 
property of the complainants in case No. 3,298, who were his heirs 
at law. The défendants Boettcher, Campion, Hunter, and some other 
persons wrongfully acquired possession of said Little Johnny mine 
in January, 1883, and retained such possession until March, 1891, dur- 
ing which period they worked said mine successfully, and appropri- 
ated ail the net proceeds thereof, which amounted to not less than 
15,000,000, over and above ail operating expenses. In January, 1891, 
the defendatits Boettcher, Campion, Hunter, and others organized the 
Ibex Mining Company, and thereupon turned over the possession of 
the aforesaid mine to said mining company, of which they were di- 
rectors and managers. When the mine was thus turned over to the 
Ibex Mining Company, it was a valuable gold mine, worth from |25,- 
000,000 to $50,000,000, which had already yielded gold ore worth 
$5,000,000; and, since it has been in the possession of the Ibex Min- 
ing Company, it has continued to produce not less than |300,000 per 
month, ail of which the défendants, including said Ibex Mining Com- 
pany, hâve wrongfully and fraudulently appropriated to their own use. 
The Ibex Mining. Company was organized by the individual défendants 
above named, not in good faith, but for the sole purpose of using the 
same as a means of defrauding the heirs of Kelley and Curran, and 
depriving them of their rightf ul interests in the Little Johnny mining 
daim. In exécution of such fraudulent purpose, the défendants, in 
November, 1892, employed one Charles 0. Eeger as their agent, to 
negotiate for the purchase of the interest of the Kelley heirs in said 
claim. Reger visited Galena, 111., where said Kelley heirs resided, 
and succeeded in buying ail the right, title, and interest of said heirs 
in and to said mining claim for the sum of $1,000. The conveyance 
of said interest was made by the Kelley heirs to the défendant Boett- 
cher on January 16, 1893, and was induced by false and fraudulent 
représentations of said Eeger, to the effect that the Little Johnny min- 
ing claim was of no value; that no ore of any conséquence had ever 
been discovered in the claim; that the shafts which had been sunk 
thereon were then fllled with water; that no one could examine the 
mine because of the water; that it would cost an immense sum to 
drain the property; and that the property had never paid expenses. 
When thèse représentations were made, the mine was in fact of 
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immense value, as the défendants were well aware, and thej had al- 
ready received about |1,000,000 for ores previously extracted tliere- 
from, which sum in fact belonged to the complainants, as the heira 
of said Thomas J. Kelley. The purchase priée of the mine was paid 
ont of the previous products of the mine, which belonged to the com- 
plainants, and other portions thereof had been invested by the défend- 
ants in the purchase of several adjoining mining claims, which were 
also of great value. About the month of August, 1893, the défend- 
ants employed Edward Dale and Charles C. Eeger to purchase the one- 
sixth interest of John Curran (who was then deceased) in the Little 
Johnny mine; and through the joint efforts of said Dale and Reger, 
and by means of false and fraudulent représentations similar to 
those last above described, they succeeded, on September 7, 1893, in 
obtaining from the heirs of said John Curran (who are the complain- 
ants in case No. 3,298), a conveyance of ail their right, title, and inter- 
est in and to said mine, including a relinquishment of ail their claims 
on account of ore previously extracted therefrom, for the price and 
sum of f3,500. The conveyance by the Curran heirs was made to the 
défendant A. V. Hunter, but eventually Boettcher and Hunter con- 
veyed the interests in the mine which they had respectively acquired 
to the Ibex Mining Company. Such, in substance, are the material 
allégations contained in the bills of complaint, and the relief prayed 
for is the cancellation of the respective conveyances by the heirs of 
Kelley and Curran to Boettcher and Hunter, and the cancellation 
of the conveyances subsequently made by them to the Ibex Mining 
Company. The bills also seek an accounting and gênerai relief. 

The défendants hâve each flled lengthy answers to the respective 
bills, in which they deny, under oath and in détail, ail charges of 
fraud and collusion therein contained. In support of the bills and 
answers, numerous alBdavits hâve been read by the parties, ail of 
which hâve received caref ul attention. As a resuit of such examina- 
tion of the moving papers, one gênerai conclusion may be announced 
at the outset, namely, that the allégations made by the complainants 
in their respective bills touching the output and value of the Little 
Johnny mine are grossly exaggerated and misleading, and that other 
statements therein contained concerning the time and manner in 
which the défendants first acquired possession of the property in con- 
troversy are without foundation in fact. The testimony heard in 
support of the motions satisâes the court that none of the défendants 
had any connection with the Little Johnny mine, or interest therein, 
until about March 15, 1891. The évidence shows, and there is no 
proof to the contrary, that Thomas J. Kelley, John Curran, and other 
locators of the Little Johnny claim, entered into a contract for the 
sale of a flve-sixths interest therein to one Henry M. Dunning and 
others, some time in the year 1880 ; that the purchase price was to be 
paid by Dunning and his associâtes only out of the net profits which 
they might dérive from working and developing the claim; that 
Kelley and Curran and the other locators of the claim turned over 
the possession thereof to Dunning and his associâtes when the con- 
tract of sale was executed, by whom and their successors in interest 
the mine was worked at intervais until about March 15, 1891; and 
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that durîng saîd period there was a net loss of about $110,000, in 
attempts made to flnd ore and work the mine at a profit. In March, 
1891, the défendant John F. Oampion and others were employed hj 
the then owners of the Dunning contract, to wit, by P. F. Jeffrey and 
John Haryey, to further develop and work the mining claim in ques- 
tion, under an agreement whereby Campion and others were to work 
and develop it at their own expense, and were to receive for their 
services 85 per cent, of the net smelter returns of ail ore yielding less 
than |20 per ton, and 80 per cent, of ail ore yielding more than |2{l 
per ton. This contract of employment was transferred by Campion 
and his associâtes to the Ibex Mining Company, which was organized 
in March, 1891; and under the provisions tbiereof the mining company 
continued to develop and work the mine until some time in the year 
1895, when the interests of the Kelley and Curran heirs, and some 
other interests which had then been purchased, were conveyed to it. 
Such, in brief, as disclosed by the proofs now before the court, would 
seem to be a correct account of the défendants' early connection with 
the mine in controversy, and of its output down to the month of 
March, 1891. Up to that time it had not yielded any returns over 
the aggregate cost of development, but showed an excess of expendi- 
tures over receipts amounting to f 110,000. Subsequently to March, 
1891, the mine was confessedly worked at a profit. It stands admit- 
ted by the answers and affldavits which hâve been flled by the défend- 
ants that after the Ibex Mining Company acquired possession of the 
property, on March 30, 1891, and between that date and January 16, 
1893, when the Kelley interest was conveyed to Boettcher, ores were 
extracted from the mine by the Ibex Company which were of the gross 
value of 1260,060.93. The défendants say, however, and the court 
sees no reason for doubting the statement, that thèse returns were 
obtained at a cost of at least |150,000, of which sum over f 125,000 
was expended in development work done upon the mine before any 
profit was realized. 

In view of thèse admissions, it is obvions that the statements which 
are said to bave been made to the Kelley and Curran heirs by Reger 
and Dale in the years 1892 and 1893, to induce them to part with 
their interests in the mine, were false and misleading, and operated 
as a fraud if the complainants were in fact influenced by such repré- 
sentations to part with their interest in the property. The chief 
questions, therefore, to be considered on the présent occasion, are 
thèse: Were the alleged représentations in fact made by Reger and 
Dale to induce the conveyance of the complainants' interests in the 
mine, and were Reger and Dale acting at the time as agents of the 
défendants or either of them in making the purchase? As the case 
is now before the court on a motion for the appointment of a re- 
ceiver, it would be ma;nifestly improper to prejudge the case by a 
definite finding upon either of thèse issues of fact. A sound rule 
which ought to be observed on such preliminary hearings is that the 
court should détermine whether it is probable that on the final hear- 
ing of the case the allégations of the bill will be made good by com- 
pétent proof, and whether the character and situation of the property 
is such that it ought to be taken into judicial custody in the meantime, 
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for tHe purpose af preserving the rights of ail parties in interest. If, 
upon a careful considération of the pleadings and other moving papers, 
there is a strong probability of ultimate recovery, and the character 
of the property is such that it may deteriorate in value before there 
can be a fuU and final investigation of the case, the right and duty of 
the court to appoint a receiver is clear. Pom. Eq. Jur. (2d Ed.) § 1331, 
and citations. The converse of this proposition must also be true: 
that if a recovery on final hearing seems doubtful, or if it is probable 
that the property in controversy will not suffer any détérioration in 
value prior to that time, or if the défendants hâve been in the undis- 
turbed possession of the property for a number of years under an ap- 
parently good title, and are solvent and abundantly able to respond 
for any injury that may be done to it, as well as for any profits that 
naay be derived therefrom after the application for a receiver is pre- 
ferred, then a receiver ought not to be appointed. Adéquate reasona 
should exist and be shown in ail cases to warrant a court in depriving 
parties of the possession of property to which they hâve a good record 
title, and of which they hâve had peaceful possession for a séries of 
years. AU of the presumptions of law are in their favor. 

Proceeding in accordance with thèse views, it is to be observed that 
the défendants, in their several answers, hâve denied under oath, but 
on information and belief, that either Reger or Dale made the false 
représentations which are set forth in the two bills of complaint. 
This déniai of the alleged fraud is supported by the affldavits of Reger 
and Dale, in which they respectively deny under oath, and in posi- 
tive and direct terms, that they made the alleged false statements 
and représentations which are attributed to them in the bills of com- 
plaint. Moreover, the défendants hâve denied under oath, both by 
answer and afSdavit, that either Reger or Dale acted as their agent 
in purchasing the interests of the Kelley and Curran heirs in the Lit- 
tle Johnny mine; the contention of the défendants being that thèse 
interests were purchased by Reger and Dale on their own account, as 
a private spéculation, after they had ascertained by conversations 
with Hunter and Campion at what price the interests of said heirs 
could be resold if they succeeded in buying them. In other words, 
the défendants deny under oath ail accountability for the acts 
of Reger and Dale, whatever they may hâve been, on the ground that 
they never employed or authorized them to purchase the interests 
of the Kelley and Campion heirs in their name or on their account. 
It may be conceded, on the other hand, that the complainants hâve 
filed a few affldavits which give some additional weight to the charge 
contained in the bills that Reger and Dale made the représentations 
therein alleged to induce the complainants to sell their interests in 
the mine; but the court is not able to say that they hâve produced 
any additional proof that, in making the purchase, either Reger or 
Dale was acting as agent for the défendants, or either of them. The 
charge that they were so acting is supported simply by the averments 
of the bills and such inferences as may possibly be drawn from the 
manner in which the conveyanees of those interests were executed. 
The court is of opinion, therefore, that a correct conclusion touching 
the charge of fraud which is contained in the bills can only be reached 
89 F.— 9 
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aftér 8 full opportunitj has been àfforded for tie exataïnation and 
crosS-exanaination of witnessés, and that, on the présent showing, it 
would not be warranted in ousting the défendants from the posses- 
sion of the property on the assuœption that the fraud charged in the 
bills will probably be established on the final hearîng of the case. 
The court is furthermore of opinion that it is unnecessary at présent 
to appoint a receiver of the property in controversy for the purpose 
of guarding against possible loss Or damage to the complainants, even 
If it should be conceded that the moving papers do disclose a reason- 
able probability of ultimate recorery. It is obvions that the appoint- 
ment of a receiver will afford the complainants no protection for what 
has aiready been done or accomplished, and that such action could only 
be justifled on the ground that it is necessary to protect the com- 
plainants against some future loss which seems imminent. 

In view of this fact, it will be well to refer briefly to the présent 
situation of the property, as disclofeed by the évidence. The com- 
plainants charge in their bills, and support the charge, possibly, by 
one or more affldavits, that the défendants are making vigorous efforts 
to exhaust the mine, and conceal the products thereof, before a final 
détermination of the case can be reached. On the other hand, the 
défendants hâve filed afiadavits of persons who are doubtless entirely 
familiar with the past and présent output of the mine and its présent 
condition, showing that the total net product of the mine for the two 
years preceding September 8, 1898, has not exceeded $36,000; that 
no ore has been shipped or mined from the Little Johnny Iode for the 
past six months; that the great bulk of ore heretofore taken from the 
Iode which paid smelter charges ran from $15 to $30 per ton; that 
the cost of mining the same was somewhat in excess of $9 per ton; 
that the highest of the smelter returns from ore ever taken from the 
Iode was $197.04 per ton ; that the mine is what is known as a "wet 
mine," requiring constant pumping by a large and expensive pumping 
plant to keep it free from water and prevent its destruction; and that 
the pumping plant by which said mine and several other mines in the 
immédiate vicinity are now, and for some years past hâve been, kept 
free from water, is located on one of said other claims, known as the 
Uncle Sam Iode mining claim. It furthermore appears that the Ibex 
Mining Company and the individual défendants as well are entirely 
solvent, and able to respond for the value of such ores as may in future 
be extracted from the property in controversy, and that they hâve 
made no effort to conceal or remove their property, or any of it, be- 
yond the jurisdiction of the court. In view of thèse swom state- 
ments, which the court on the présent showing sees no reason to dis- 
trust, the conclusion is inévitable that it would not be warranted in ap- 
pointing a receiver or granting an injunction. Such action on the 
part of the court, if taken, might well be characterized as an abuse of 
judicial discrétion. In the opinion of the court, adéquate relief will 
be àfforded to the complainants by requiring tbie défendants to file 
in court, for inspection by the complainants, a map or plat showing 
ail of the présent underground workings of the Little Johnny mine, 
and also requiring them to file within the first 15 days of each month, 
beginning with October, 1898, a sworn statement made by the superin- 
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tendent of the mine, showing tlie total quantity of ore extracted from 
the mine during the preceding month, and, by référence to the alore- 
said map, the place whence it waa derived, and the smelter returns 
therefrom. Such an order will be entered, and tlie application for a 
feceiver and an injunction will be denied. 



LIVERPOOL & L. & G. INS. CO. v. McNBILL.* 

(Circuit Court of Appeals, Ninth Circuit May 11, 1898.) 

No. 396. 

t. Railroad Receivership — Effect on Prior Contbacts — Insurance bt Rb- 

CBIVERS. 

The reeelvers of the Union Pacific Rallroad System, which Included the 
properties of several separate corporations, as receivers of one of such 
corporations insured its property, the schedule of property insured in- 
cluding that in a warehouse and yards in fact used by the receivers in 
the opération of its road, but owned by a terminal company. Held, that 
the fact that the company for -whose benefit the Insurance was talien 
had, prior to the receivership, transferred ali its right to the use of thé 
terminal company's property to one of the other companles, at the time 
of the Insurance also represented by the receivers, did not invalidate 
the Insurance as to property destroyed while in such warehouse and 
yards, as the effect of the receivership was to abrogate the contracts of 
each of the insolvent companies with the others so far as required by Its 
individual interests or those of its creditors. 

8, Evidence— Admissions— Statembnts of Pkbdkcessor in Intbrest. 

In an action by the receiver of a rallroad on an Insurance pollcy cov- 
ering property of the company, Issued to former receivers, and assigned 
to plaintiff, statements or admissions made in a pétition flled in court by 
such former receivers after the commencement of the présent action are 
not admissible against plaintiff. 

8. Insurance— Construction of Poliot. 

A policy of Insurance upon the rolllng stock of a rallroad, "wherever 
it may be, * • * upon the line of the road hereby insured and its 
branches, spurs, side traclîs, and yards owned or operated by the in- 
sured, » • * but this Insurance shall not apply on the line of any 
road leased by the insured unless the name of such leased road is speci- 
fied as being the insured in part under this pollcy," covers rolling stock 
which is destroyed in a yard "operated" by the Insured in connection 
with its own line of road, but not owned by It, though the name of the 
owner of the yard is not specifled. 

4. Carriers of Goods— Termination of Liabilitt. 

The liability of a railroad as carrier continues after the arrivai of the 
goods in a freight yard at the city of their destination until they hâve 
been placed where they are at the disposai of the consignée, though the 
blll of lading provides that the carrier shall not be llable after the arrivai 
of the goods at their destination. 

6. Same— Limitation of Liabilitt— Négligence. 

A stipulation in a bill of lading that the carrier shall not be llable for 
loss or damage to the goods by ftre does not exempt the carrier from 
liability where the goods are destroyed by flre through its négligence or 
the négligence of its employés. 

t. Insurance — Défenses against Liabilitt — Négligence of Insured. 

A railroad company may recover on a policy of Insurance coverlng 
goods in its possession as carrier, though the loss was due to the négli- 
gence of its own servants, and but for such négligence it would be p'.'o- 
tected by the terms of the bills of lading from liability to the shipper. 

KBebearing denied. 
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T. Samk— Acïioir on Polict— Evidenck. 

In an action by a rallroad company on an Insurance poHcy te recover 
for a loss by flre of goods whlch had remalned In ita yards for several 
days, évidence that the derricli with which goods In the yards were han- 
dled was ont o( repair, and could not be used, is admissible as tending 
to sliow that the goods were still held by plaintlff as carrier when de- 
stroyed. 

In Error to the Circuit Court of the United States for the District of 
Oregon. 

Thls action was brought by the recelver of the Oregon Railway & Naviga- 
tion Company, to recover upon a pollcy of flre Insurance Issued by the plain- 
tlfC in error on December 30, 1893, to Messrs. S. H. H. Glarlj, Oliver W. Mink, 
E. Ellery Andersen, John W. Doane, and Frederick K. Coudert, who were 
then the recelvers of sald rallway Company. They had been appointed re- 
celvers of ail the properties, rlghts, and interest of the several railroad cor- 
porations constituting what was then known as the "Union Pacific Sys- 
tem." They were originally appointed in the circuit court of the United 
States for the district of Nebraska, and subsequently they were made an- 
clUary recelvers withln the Jurisdlctlon of the United States circuit court 
for the district of Oregon. On June 25, 1894, the défendant In error, by 
an order of the court last named, was made sole recelver of the property, 
rights, and Interests of the sald Oregon Rallway & Navigation Company 
withln the state of Oregon, In the place of the said S. H. H. Clark and others; 
and on October 1, 1894, sald former recelvers assigned to the défendant in 
error ail thelr rights and interest under the said policy of Insurance. By the 
terms of the pollcy, certain property of the Oregon Kaiiway & Navigation 
Company was insured, in the sum of $1,866,500, against loss or damage by 
flre, for a perlod of one year f rom the date of the policy. On September 23, 
1894, the flre occurred in the railroad yard known as the "Albina Yard," 
situated on the east side of the Willamette river, in Portland, Or., and de- 
Btroyed varlous classes of property, to whlch référence will hereafter be 
made so far as may be necessary for the purposes of this opinion. The 
Albina yard was owned by the Northern Pacific Terminal Company, a cor- 
poration. By the terms of the pollcy, it was provided that the plaintlff in 
error "does insure S. H. H. Clark, Oliver W. Mink, E. Ellery Andersen, John 
W. Doane, and Frederick E. Coudert, recelvers of the O. K. & N. Oo., for 
account of whom It may concern; loss. If any, payable to said recelvers." 
The Insurance Company, In its answer to the complalnt, denied that S. H. H. 
Clark and others were recelvers for the Oregon Eailway & Navigation Com- 
pany or its property, except by vlrtue of being recelvers of the Union Pa- 
cltic System, and denied that they were operating the Albina yard except 
as recelvers of said System, which System Included the Union Pacific Rail- 
road, the Oregon Short Line & Utah Northern, and the Oregon Eailway & 
Navigation Company. It alleged that by Schedule No. 10 of tbe pollcy 
It was expressly provided that the pollcy should cover rolling stock as de- 
sc'ribed thereln, owned by the insured, wherever It mlght be, upon the Une 
of the road insured by said pollcy, and its branches, spurs, slde tracks, and 
yards, owned or operated by the Insured at the date of sald policy, but that 
said Insurance should not apply on the Une of any road leased by the Insured 
unless the name of such leased road was speclfied as being the insured under 
the policy; that Schedule No. 11 expressly stipulated that the pollcy should 
cover tbe interest and liability of the assured, as owners and common car- 
riers, for goods while In or on cars on the Une of the road, and its branches, 
spurs, slde tracks, and yards owned or operated by the assured at the date 
of the policy, "but thls Instrance shall not apply on the Une of any road 
leased by the Insured unless the name of such leased road is specifled as 
being the assured in part under thls policy"; that ail the goods and merchan- 
dise in transit for which loss is claimed under the policy were at the tlme 
of the flre upon the tracks of the yard leased by the assured from the Northern 
Pacific Terminal Company, which was the owner of the said yard, and that 
the Oregon Rallway & Navigation Company had, long prior to the appoint- 
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ment of Clark and others as recelvers, loased and assîgned ail its right, tltle, 
and interest In the said railroad tracks and In said yard, and In its entire Une 
of roads, to tbe Oregon Short Line & Utah Northern Eailway Company, and 
that the Short Line Company was at the time of the appointment of the re- 
ceivers operating exclusively for itself the said yard and the tracks thereon 
and the said gênerai Unes of the road so leased, and was so operating the 
same through said receivers at the date of said poliey. Upon a trial of the 
cause before a jury, a verdict was rendered for the plaintiff in the sum of 
Ç72,171.03, for which sum and the costs judgment was entered. 

E. & E. B. Williams, W. W. Thayer, and Henry St. Rayner, for plain- 
tiff in error. 
Cox, Cotton, Teal & Minor, for défendant in error. 

Before GILBERT, ROSS, and MOEROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the foregoing facts, delivered 
the opinion of the court. 

The principal contention of the plaintiff in error is that the court 
erred in ruling, as a matter of law, that the receivers, Clark and oth- 
ers, who were the insured under the poliey, were at the time of taking 
out said iusurance operating the Albina yard as the receivers of the 
Oregon Railway & Navigation Company, whereas the court should 
hâve ruled that they were receivers of the Oregon Short Line & Utah 
INorthern Railway ('ompany, citing Ames v. Eailway Co., 74 Fed. 337. 
On inspecting the record, however, it does not appear that the court 
so ruled upon the law of the case, or so instructed the jury. It is 
true that the court stated to counsel that, in his opinion, it was quite 
immaterial vvhere the title to the iusured property was if, as a matter 
of fact, the receivers were operating the road as the property of the 
Oregon Railway & Navigation Company, or for account of that Com- 
pany, or for the account of the creditors who were interested in the 
fund; but at the same time he expressly iuformed them that he should 
submit to tbe jury the question whether the company was in fact 
operating the yards. Accordingly, in the instructions to the jury it 
was said: 

"I submit to you, gentlemtin, the question whether or not thèse receivers 
at the time of this inauranee, and McXeill at the time of the loss, were oper- 
ating this warehouse or thèse yards at the Albina yard as the property of 
the Oregon Railway & Navigation Company, stating to you at the same time 
that as to the question of title it is not a material one. It does not matter 
who owned thèse yards. ïhe question is, were thèse receivers and was 
McNeill operating them as a part of the System of the Oregon Itailway & 
Navigation Company's lines?" 

Nor do we iind from a considération of the décision of the case 
of Ames v. Eailway Co., 74 Fed. 387, tbat the court held in that 
case, or that it must be deduced from the décision, that Clark and 
others took the Albina yard as receivers for the Oregon Short 
Line & Utah Northern Railway Company, or operated it on ac- 
count of that company. That was a décision rendered in May, 
1896, subsequently to the commencement of the présent suit, and 
was heard on exceptions of the trustée for the bondholders of the 
Denver, Leadville & Gunnison Railway Company (a road which 
connected with the Union Paciûc Company) to the report of the 
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master cbarging the deficiency arising from the opération of tlie 
roads of that company as a preferential claim upon the property of 
the former company. The court said of the receivers who had been 
appointed of the Union Pacific System: 

"They were In the hands of the court, preserving and operating the prop- 
ertles In thelr charge under Its direction. Moreover, thèse receivers held 
the property of the Union Paclflc Railway Company, the property of the 
Gunnison Company, and the property of each of the other rallroad companies 
in thelr hands as receivers In this case, under a trust Imposed upon the 
property of each of thèse corporations by the law. They held the property 
of each of thèse corporations under a trust, separate, distinct, and différent 
from the trust under which they held the property of every other one of 
thèse corporations. * * * If it was for thelr advantage to operate Its 
rallroad as a part of the Union Pacifie System, then it was the duty of the 
receivers to so operate It. If that course was not to their Interest, then it 
was the duty of the receivers to operate it otherwise. They were bound, 
under the law, and the trust which it imposed upon them, to manage and 
operate the rallroads of each of thèse corporations for the bcnefit and in the 
interest of the stocljholders and creditors of that corporation." 

Not only is there compétent évidence in the record tending to 
show that the receivers, Clark and others, from the time of their 
appointment, operated the Albina yard for and on behalf of the 
Oregon Railway & Navigation Company, but the policy itself shows 
clearly that the Insurance Company, at the time of making the con- 
traet of insurance, understood that the property was operated for 
that company. They assumed the risk upon that understanding. 
In the schedule in which the "dépôt of the N. P. Terminal Co." 
and the "Albina Warehouse" are listed, it is stated that thèse 
schedules belong to the policy issued by the Insurance Company to 
S. H. H. Clark and others, receivers "for Oregon Railway & Nav- 
igation Company, for account of whom it may concern; loss, if 
any, payable to said receivers." The Northern Pacific Terminal 
Company was incorporated for the purpose of furnishing terminal 
facilities to certain railway companies which enter the city of 
Portland. One of thèse companies was the Oregon Railway & 
Navigation Company. That company had deeded to the Terminal 
Company a large portion of the Albina yard and certain railway 
tracks which it had constructed thereon. After the conveyance 
it had no terminal facilities in the city of Portland except the 
Albina yard and the terminal facilities afforded it by the North- 
ern Pacific Terminal Company on the west side of the Willamette 
river. There was testimony in the case that the road would be 
entirely worthless without the use of thèse yards. The plaintiff 
in error, in its answer in the case, alleged that the Oregon Rail- 
way & Navigation Company leased the Albina yard from the Ter- 
minal Company; and, when it leased its property to the Oregon 
Short Line Company, it assigned and leased ail of its right in the 
Albina yard, including its right under its contract with the North- 
ern Pacific Terminal Company in relation to that yard. The effect 
of the appointment of receivers in the Ames Case was undoubt- 
edly to dissolve the contractual relations between the Oregon 
Railway & Navigation Company and the Oregon Short Line & Utah 
Northern Railway Company. On no other theory can the lan- 
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guAge whîch we bave quoted from the opinion of the court in Ames 
V. Eailway Ce, supra, be explained. The receivers so understood 
the decree of the court appointing them as such officers, and the 
Insurance Company, in entering into the contract of insurance, so 
understood the attitude of the receivers to the property which was 
in their charge. We find no error, therefore, in the charge as 
given, nor in the refusai of the court to instruct the jury that S. 
H. H. Clark and bis co-receivers were operating tbe yard as the 
receivers of the Short Line Company at the time of taking out the 
policy of insurance. 

It is assigned as error that the court excluded Exhibits 12 and 
B, offered by the Insurance Company on tbe trial, to establish that 
the Albina yard was owned by the Terminal Company. Exhibit 
No. 12 so offered was the pétition of the défendant in error for 
Icave to issue $500,000 of receiver's certificates. The pétition does 
not tend to prove any of the facts for which it was offered in évi- 
dence on the trial, as it is now claimed in the brief of the plain- 
tifl in error, except that it indicates that the title to the Albina 
yard was in the Terminal Company, and that at the time of the ap- 
pointment of Clark and others as receivers the Short Line was 
operating the yard under its lease from the Oregon Eailway & 
Navigation Company, and under the leases made to that company 
and to the Short Line by the Terminal Company. Thèse facts were 
not denied by the défendant in error, and were not in issue. It 
cannot be claimed for the pétition that it tends to prove that Clark 
and others, when appointed receivers, entered into the opération 
of the yard as receivers of the Short Line. It does show, however, 
that the défendant in error was applying at that time for leave 
to issue receiver's certificates upon tbe Oregon Kailway & Nav- 
igation Company's property, to discharge the indebtedness which 
the receivers of the Union Pacific System had incurred to the Ter- 
minal Company in operating the yard from the time of their ap- 
pointment until the appointment of the défendant in error. There 
was no error, therefore, in excluding the pétition, nor in exclud- 
ing Exhibit B. The latter was a pétition of S. H. H. Clark and 
others, made after the commencement of the présent action, signed 
only by their solicitor, reciting the facts on which they sought an 
order of court authorizing them to settle accounts and différences 
with the défendant in error. No statement or admission made in 
such a paper could affect the rights of the parties to the présent 
suit, and the paper was not admissible for any purpose. 

It is assigned as error that the court excluded the agreement 
of lease of date January 28, 1895, which was entered into between 
the Terminal Company and others and the defo' dant in error. 
Considering the issues made by the pleadings, and the purport of 
this proffered instrument, we are unable to see how it was ma- 
terial to the case, nor how the plaintiff in error bas been preju- 
diced by its exclusion. It recites that on December 14,' 1882, a 
lease had been made between the Oregon Eailway & Navigation 
Company and the Northern Pacific Terminal Company; that on 
June 3, 1890, an agreement had been made between the Northern 
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PaciJBc Terminal Company and the Oregon Short Line & Utah 
Northern Eailway Company, and recites that the latter company 
and its receivers and the Oregon Eailway & Navigation Company 
and its receivers hâve, for more than 30 days, failed to pay the 
agreed rental under said leases, and that the Terminal Company 
bas thereupon elected to forfeit the rights of both said railway 
companies under the leases, and that such forfeiture was made on 
August 20, 1894. It then sets forth a stipulation that the défend- 
ant in error, as receiver of thé Oregon Railway & Navigation Com- 
pany, shall pay $170,725.40, which is the aggregate of the unpaid 
rental due the Terminal Company under said two leases up to the 
date of the présent agreemçnt, and déclares that the défendant 
in error shall, during his receivership, enjoy the rights conferred 
upon the Oregon Short Line & Utah Northern Eailway Company 
by said two agreements. There is nothing in the instrument which 
tends even to contradict the contention of the défendant in error 
that the receivers, Clark and others, entered into the possession 
of the property of the Oregon Eailway & Navigation Company for 
and on behalf of that company, and operated it as such. 

It is further contended by the plaintiff in error that it is not 
liable under the policy for property destroyed in the Albina yard, 
listed under Schedules 10 and 11, for the reason that Schedule 10 
covered roUing stock owned by the insured and rolling stock which 
is the property of other roads only while "upon the line of the 
road" of the Oregon Railway & Navigation Company, and its 
branches, spurs, side tracks, and yards, owned by it at the date 
of the policy, but did not apply to property on any premises leased 
by the insured; and that Schedule No. 11 covered the interest of 
the insured as owners or common carriers of goods while in or on 
cars on the Une of the Oregon Railway & Navigation Company, 
and its branches, spurs, side tracks, and yards, owned by the as- 
Bured at the date of the policy, but not in or on cars on roads or 
premises leased by the assured. In Schedule No. 10 it is specified 
as follows: 

"$892,800 on rolling stock as described below, owned by the insured, which 
Is to be covered wherever It may be, whether in any engine or car house 
or repair shed or otherwlse, upon the line of the road hereby insured, and its 
branches, spurs, side tracks, and yards, owned or operated by the insured 
at the date of thls policy, and upon such extensions or branches as may be 
constnicted by or for the insured during the term of this policy; but this 
Insurance shall not apply on the line of any road leased by the Insured, un- 
less the name of such leased road Is specified as being the insured in part 
under thls policy." , 

In short, it is contended that there is no liability under thèse 
schedules unless the premises on which the loss occurred were at 
the date of the policy owned or operated by the assured, and that 
upon preinises operated and not owned by the Oregon Eailway & 
Navigation Company there was no liability unless the premises 
were specified as being insured in part under the policy; and it is 
urged that at the date of the policy the Short Line Company was 
the lessee and owner, under contract, of the Albina yard, under its 
contract with the Terminal Company, and that the Albina yard 
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was not owned or leased by the Oregon Eailway & Navigation 
Company, and that the latter company had no right, title, inter- 
est, or possession in the yard at the date of the policy, and the 
yard and the property therein were not specified as being insured 
in part under the policy. We do not think the clause in the sched- 
ule is susceptible of the construction which is claimed for it by 
the plaintifif in error. The intention of the contracting parties is 
clearly expressed, to insure property upon the Oregon Eailway & 
Navigation Company's Une of road, and the branches, spurs, side 
tracks, and yards owned or operated by it. The Albina yard was 
a yard operated, but not owned, by the company at that time. It 
would not come under the désignation of a leased road, such as it 
was stipulated should not be covered by the Insurance unless spec- 
ifled in the policy. From the use of the words "owned and oper- 
ated" it is évident that the contracting parties had in mind an 
opération of a road distinct from the owuership thereof . It is clear 
from the language flrst employed, specifying after the words "the 
line of road" the "branches, spurs, side tracks, and yards," that, 
if the intention had been to exclude liability for loss of property 
in a leased yard, spurs, or side track, those words would hâve been 
repeated in the latter clause of the provision. The Insurance Com- 
pany issued the policy upon a printed form prepared by itself, and 
therein it expressed the exception which it reserved to the déclara- 
tion of its gênerai liability upon the line of road and the spurs, side 
tracks, and yards, whether owned or operated by the insured. It 
conflned the exception to leased roads not specified in the policy. 
The term "line of road," standing alone, may be suflSciently com- 
prehensive to include spurs, yards, and side tracks; but when it 
is followed by the spécification of spurs, yards, and side tracks it 
must be concluded that there was a purpose in employing the added 
words, and that the contracting parties meant by "line of road" 
no more than the words strictly construed will import, and that 
they referred to a line of road as contradistinguished from spurs, 
yards, and side tracks. If the Albina yard had belonged to or 
was a portion of a road leased by the Oregon Eailway & Naviga- 
tion Company, and that road had not been mentioned in the con- 
tract of Insurance, there would be ground for the plaintiff in er- 
ror's contention. The yard itself was not a road or a line of road. 
It is the gênerai rule that insurance policies shall be liberally in- 
terpreted in favor of the insured, and that doubtful provisions are 
to be construed against the insurer. 1 Wood, Ins. § 58; National 
Bank v. Insurance Co., 95 U. S. 673; Grâce v. Insurance Co., 109 
U. S. 278, 282, 3 Sup. Ot. 207. 

It is assigned as error that the court overruled objections of 
the plaintiff in error to testimony offered to show destruction by 
the fire of certain goods in freight cars standing in the Albina 
yard, which had been consigned from Lynn, Mass., and from Day- 
ton, Ohio, and that the court instructed the jury that for the loss 
of said goods in the Albina yard they might flnd the Insurance 
Company liable under the policy. The goods were sent by the con- 
signors, and were received by the défendant in error, under bills 
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of lîMÎiBg which. stipulated tïkt tlie;.raiIroad companiea by which 
the goods: might be carried should not be liable for loss or damage 
bj fire, noT should be liable as common carriers after the arrivai 
at thé destination of the goods, provided that "property not re- 
moved by the person or party entitled to receive it, within twenty- 
four hours after its arrivai at destination, may be kept in the car, 
dépôt, or place of delivery of carrier at the sole risk of the owner 
of said property." It is contended by the plaintiff in error that, 
by virtue of thèse stipulations, the défendant in error became as to 
thèse consignments of goods an ordinary bailee and a private car- 
rier for hire, ànd that when the goods arrived at the Albina yard, and 
there awaited the convenience of the consignée in sending lor them, 
his liability of carrier was changed into that of a warehouseman. 
There was évidence before the jury tending to show that tlie ship- 
ment from Dayton was destined to Oregon City, and at the time 
of the flre it had been 13 days in the Albina yard, and no effort 
had been made to forward it to its destination; that the goods 
shipped from Lynn, Mass., Were loaded in nine cars, three of which 
were consigned to Portland, and six to Oregon City; and that ac- 
companying thèse cars were waybills issued by the Union Piacific 
receivers at Council Bluffs, showing the destination of ail cars to 
be Portland; and that the consignée, on being notifled of the ar- 
rivai of the goods, informed the freight agent at Portland that, if 
ail of said cars were billed to Portland, there was some mistake. 
There was évidence that the bills of lading at that time had not 
arrived, and that ail of the cars so sent from Lynn were held in 
the Albina yard owing to the fact that it was not known which of 
the cars were destined to Oregon City, and which to Portland. 
The cars were placed upon a trestle, where they conid not be un- 
îoaded, but still remained there three days after information was 
received by telegraph of the correct destination of the cars. None 
of the goods were actually delivered or attempted to be delivered 
to the consignée, either at Portland or at Oregon City. The testi- 
mony ail shows that freight destined to Portland was not deliv- 
ered to consignées in the Albina yard, but frOm there was carried 
across the Willamette river, and delivered on the grounds of the Ter- 
minal Company. It appears from this statement of the facts that 
the goods had not reached the point where they were at the dis- 
posai of the consignée or awaited his convenience in receiving titem, 
and that the liability of the carrier, whatever degree of liability 
that was, had not been changed on account of the arrivai of the 
^oods at the Albina yard. Hutch. Carr. §§ 371, 378. If it is true 
that the goods embraced in thèse two consignments were destroyed 
through the négligence of the agents of the défendant in error, the 
clauses in the bills of lading exempting carriers from liability on 
account of fire are insufflcient tô relieve the défendant in error from 
liability. 

Said the court in Phœnix Ins. Co. v. Erie & W. Transp. Co., 
117 U. S. 322, 6 Sup. Ct. 755: 

"No rule of law or of public policy Is vlolnted by allowlng a common car- 
rier, like any other person having either the gênerai property or a peculiar 
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Interest In goods, to bave them Insured agalnst the iisual périls, and to, re- 
cover for any loss from such périls, though occasloned by the négligence 
of his own servants. By obtalning Insurance, he does not diminish bis own 
responsibility to the owners of the goods, but rather increases hls meana of 
meeting that responsibility." 

In the case at bar, the court, in instructing the jury, said: 

"If you flnd from the évidence that elther the plaintlff or hls employés 
falled to exercise such care, and that failure to exercise such care was the 
cause of the destruction of such property by Bre, then the plaintlff Is liable 
for such property, notwithstanding such exemption from liability for losses 
by flre. The négligence of the plaintlff or any of his employés in respect to 
any of such property vrill not prevent a recovery In respect of such prop- 
erty by the plaintiff against the défendant, under the policy of Insurance 
sued on In this action." 

There was évidence which went to the jury tending to show nég- 
ligence on the part of the défendant in error. It tended to show 
that, notwithstanding that the premises where the tire occurred 
were very dry, and had talien flre several times, the appliances for 
extinguishing ûres were in a bad condition; that the hose was 
worthless; and that the cars were placed in an unsafe position, 
and on tracks from which it was difûcult to remove them in case 
of flre; and that the agents of the défendant in error were negli 
gent in their efforts to remove the cars from the dangerous posi 
tion in which they were, after the flre had begun. It was the 
province of the jury, upon the facts submitted and the charge of 
the court, to flnd whether there was such négligence as would ren- 
der the défendant in error liable notwithstanding the stipulations 
of the bills of lading, and it is not our province to say whether or 
not the évidence was sufficient to sustain the verdict. We flnd 
no error in the admission of the évidence or in the charge of the 
court upon that branch of the case. 

It is contended that the court erroneously admitted in évidence 
the dispatch which was sent to the défendant in error informing 
him which of the cars included in the consignment from Lynn were 
intended for Portland, and which for Oregon City, and in admitting 
évidence that the derrick in the Albina yard was ont of repair. 
It is urged that this évidence was incompétent to show that the 
Insurance Company was liable for the gross négligence of the de- 
fendant in error in failing to deliver the property which was con- 
signed to Portland, and to forward the property which was des- 
tined for Oregon City. We cannot see how the évidence was 
subject to the objection. The évidence concerning the bill of lad- 
ing was admissible, bécause it tended to show that, during the 
whole of the period during which the cars included in the con- 
signment from Lynn remained in the Albina yard, they were in 
possession of the défendant in error, and were awaiting proper in- 
structions for their disposition. So, the évidence concerning tbe 
derrick being so out of repair that the goods could not be unloaded 
from the cars was compétent as tending to show that the projjerty 
included in the Dayton consignment was held at the Albina yard 
by the défendant as a common carrier, and that his relation ag a 



140 'sis FEDERAL REPORTER. 

carrier had, not ceased. We discover in the record no error for 
whicb the judgment of the circuit court should be reversed. The 
judgment will be afiSrmed. 



MI1.LBE V. O'BOYLB et aL 

(Circuit Court, W. D. Pennsylvania. August 26, 1898.) 

1. Pabtneeship— CoNTKACT Crbating — Rei,ationb of Partners. 

An agreement between three persons. in regard to the carrylng out of 
a coEtract for public work taken by them, by which two agrée to (urnish 
ail the money needed, and the profits are to be divlded, créâtes a partner- 
ship between them in relation to the contract, and each owes to the others 
the utmost good falth. 

3. Samb— Fhaudulent Action of Partner— Injunction, 

Plaintlff and défendant entered Into a partnershlp for the purpose of 
carrylng out a contract for public work awarded to them as associâtes 
by a Mexlcan clty. Défendant, who was to furnish the money for the 
enterprlse, went to Mexico for the purpose of closing up the contract 
and furnlshing the required bonds. Owing to the receipt of a false re- 
port affectlng the financial standing of plaintiflf, the authoritles refused 
to close the contract with hlm as a party. Défendant, wlthout advising 
plaintlff of the reasons for such refusai, and wlthout plaintiff's knowl- 
edge, obtalned a contract for the work In his own name. Eeld, that 
he held such contract for the partnershlp, and that plaintlff was entitled 
to a prellmlnary injunction to prevent bis exclusion from participating 
In the management of the business. 

8. Samb— SuiTS between Partners- Injcnction. 

The fact that a dissolution Is not sought does net deprlve a court of 
the power to grant an injunction to restrain one partner from violating 
the rlghts of his co-partner. 

Sur Motion for Preliminary Injunction. 

Watson & McCleave, for complainant. 

Warren & Knapp and Knox & Eeed, for défendants. 

ACHESON, Circuit Judge. In the fall of i897, the plaintiff, Lemuel 
E. Miller, and M. W. O'Boyle, oi^e of the défendants, associated them- 
selves together for the purpose bfprocuring a contract for building a 
sewerage sjstem in and for the city of Guadalajara, in the state of 
Jalisco, Mexico; and they submitted a proposai for such contract to 
the govemment of thé state of Jalisco, That proposai was accepted 
on December 27, 1897, in and by letter of that date, addressed to Miller 
& O'Boyle, signed by Luis 0. Curiel, the governor of Jalisco. The 
contract thus entered into was of a preliminary character, and stipu- 
lated for "such modifications as government may deem necessary" in 
the engineer's "plans and détails," submitted with the proposai of 
Miller & O'Boyle. On January 18, 1898, an agreement in writing, in 
respect to "the Guadalajara contract," was entered into and signed by 
the plaintiff and the two défendants, M. W. O'Boyle and John H, Poy, 
whereby it was agreed between them that the défendants should "do 
ail the financiering to carry on the work to completion," and make the 
stipulated deposits required by the government of Jalisco to secure the 
faithful performance of the contract, and that the plaintiï should 
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have 34 per cent, of tlie net proceeds of the contract, and that tlie de- 
fendants should have 66 per cent, thereof. 

Undoubtedly, the plaintifE and the défendants became and were 
partners in this enterprise. In respect to this sewerage contract the 
plaintifE and the défendants stood in conâdential relations to each 
other, and they owed to each other the most scrupulous good faith. 
Bâtes, Partn. § 304; Oil Co. v. Densmore, 64 Pa. St. 43-50; Yeoman 
V. Lasley, 40 Ohio St. 190. 

In the latter part of January, 1898, the défendant O'Boyle went to 
the city of Guadalajara to make the required deposits of money, and 
to exécute the flnal agreement with the government of Jalisco for the 
work. The plaintiff had previously left his power of attorney with 
bis attorney at law. Luis Perez Verdia, of the city of Guadalajara, 
authorizing hina to sign and exécute the final contract for him (the 
plaintiiï); and this was known to O'Boyle. Verdia acted on behalf 
of the défendant O'Boyle in ail that afterwards took place at Guada- 
lajara with respect to the contract for this work. About the time 
O'Boyle reached the city of Guadalajara, or shortly thereafter. Luis 
G. Curiel, the governor of Jalisco, received two letters from J. Henry 
Edmunds, of Cape May, N. J., inquiring into the plaintifl's connection 
with this sewerage contract, representing that the plaintifE was in- 
debted to him, and signifying his intention to attach or proceed against 
the plaintifE's interest in the contract. At an interview between the 
governor. Luis C. Curiel, and O'Boyle and his attorney and représenta- 
tive, Verdia, held on the evening of Pebruary 8, 1898, the governor 
announced that, on account of the claims of the plaintiff's creditors, 
he had decided not to close the contract with the plaintifE as a party 
thereto, and therefore declared that the preliminaries had corne to 
an end with Messrs. Miller & O'Boyle as associâtes. On the day 
following this announcement, namely, February 9, 1898, negotiations 
were commenced between the governor and O'Boyle, through the 
médium of Verdia, for a contract for the contemplated sewerage work, 
to be taken by O'Boyle in his own name. From exhibits attached 
to the answer it appears that on February lOth Verdia addressed a 
letter to O'Boyle, stating that the governor "has written to me, ofler- 
ing the business to you only"; and on February 12th O'Boyle wrote 
to Verdia, expressing his consent to this disposition of the matter. 
Thèse negotiations proceeded until March 12th, when the contract for 
this work between the governor and O'Boyle was deflnitely settled. 
Subsequently the contract was formally awarded to O'Boyle. This 
contract is substantially the same as the contract of December 27, 
1897. O'Boyle claims to hold the contract for himself and his co-de- 
fendant, Foy, to the exclusion of the plaintifE. 

The évidence shows that the représentations contained in the let- 
ters of J. Henry Edmunds to the governor of Jalisco were untrue. 
The plaintifE was not indebted to Edmunds. On the contrary, Ed- 
munds was indebted to the plaintifE. There was no just reason what- 
ever for excluding the plaintifE from the Guadalajara contract. Had 
the real facts been known to Gov. Luis C. Curiel, it is not to be 
doubted, upon the proofs now before me, that the original contract of 
December 27, 1897, would have been carried out. That the plaintifE 
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was not afforded timely opportunity of defending himself against un- 
just aspersions was due to O'Boyle's inexcusable neglect of the duty 
he owed to his absent partner. So much, at least, must be said. 
Neither O'Boyle nor Verdia took any step to procure the présence of 
the plaintiiï at Gruadalajara. They did not inform the governor that 
Verdia held a power of attorney, authorizing him to act for the plaln- 
tiff in this matter. Thus, tlîey left the plaintiff's absence unex- 
plained, conflrming the governor in his impression that it was due to 
pecuniary embarrassment. They failed fully to apprise the plaintiff 
as to the true situation. They gave him no hint whatever that new 
negotiations between the governor and O'Boyle individually had been 
opened and were pending. According to the plaintiff's aifldavit, the 
only information he received was a telegram under date of February 
llth, sent to him at Philadelphia, from Pittston, Pa., reading thus: 
"O'Boyle just telegraphed that the contract is lest. Hâve no mail. 
[Signed] John H. Foy." The défendants state in their answer that 
on February llth Verdia sent a telegram from Guadalajara to the 
plaintiff, at Philadelphia, as foUows: "Governor absolutely refuses to 
make contract. See letter. O'Boyle met ail conditions required. 
Your créditera the cause. [Signed] L. P. Verdia." If this telegram 
was sent, it was a very misleading message, for, while announcing 
that the "governor absolutely refuses to make contract," it suppresses 
the fact that negotiations were then on foot to secure the contract for 
O'Boyle, to the exclusion of the plaintiff. The plaintiff swears that 
he never received any letter from Verdia, and I see no reason to doubt 
the truth of his statement. 

It is certain that O'Boyle entered into the final contract, in his own 
name, secretly, and without the knowledge of the plaintiff, as the bill 
allèges. The answer, indeed, contains the foUowing cautions and 
qualified déniai: 

"It Is not true that the défendants entered Into any negotiations with the 
government of Jalisco secretly, and without the knowledge of your orator, 
the same belng known to his counsel and attorney in fact, Luis Ferez 
Verdia, throughout ail the negotiations with référence thereto." 

But the truth is, Verdia acted throughout thèse negotiations as the 
counsel and attorney of O'Boyle, and in his interest alone. Now, 
O'Boyle went to Guadalajara as the représentative of the partnership 
of Miller & O'Boyle, to consummate the municipal sewerage contract. 
In this matter he was the trusted agent of the plaintiff. If it was 
open to him at ail to throw off his agency, and acquire the contract 
for himself, he could only do so after the frankest disclosures to the 
plaintiff of ail the circumgtances, and distinct notice of his intention 
to act in his own behalf, to the exclusion of the plaintiff. The ob- 
servations of Chief Justice Gibson, in Bartholemew v. Leech, 7 Watts, 
472, 473, in respect to the incapacity of a confldential agent to acquire 
title in hostility to his principal, are very pertinent hère : 

"To eapacitate him as a purchaser on his own account, he must hâve ex- 
plicitly resigned his trust. The most open, ingenuous, and disinterested 
dealing is required of a coufidential agent while he consents to act as such; 
and there must be an unambiguous relinquishment of his agency liefore he 
can acquire a Personal interest in the subject of it. ïo leave a doubt of his 
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position In thîs respect Is to turn himself into a trustée. It Is unnecessary 
to recur to authority for a prineiple so famillar or so accordant with com- 
inon honesty." 

O'Boyle's partnership relation to the plaintiff precludes him from 
holding this contract for his own beneflt or appropriating its advan- 
tages to himself and his co-defendant, to the exclusion of the plaintiff. 
Lacy V. Hall, 37 Pa. St. 360; Bast's AppeaJ, 70 Pa. St. 301; Ambler 
V. Whipple, 20 Wall. 546-557; Pearce v. Ham, 113 U. S. 593, 5 Snp. Ot. 
676. It is not material hère that the govemor of Jalisco refused to 
recognize the plaintiiï in the iinal contract. The partner in a flrm 
who takes a renewal of a lease to the flrm in his own name holds it 
for the flrm, and that even though the lessor has refused to renew the 
lease to the old lessees. Featherstonhaugh t. Fenwick, 17 Ves. 298, 
313, cited with approval in Lacy v. Hall, 37 Pa. St. 365, The court 
said: 

"Then, does tlie circumstance that Wilkinson [the lessor] was unwilling 
to admit the plaintiff into the agreement make any différence? I think it 
does not, as it is no in jury whatsoever to him, or any other of the trustées 
of Lambtou, to déclare the défendants trustées of this property for the plain- 
tiff." 

The prineiple is applicable to this case. 

As, upon the indisputable facts, O'Boyle must be adjudged to hold 
the contract for the beneflt of the parties to the agreement of January 
18, 1898, it is not necessary to consider whether J. Henry Edmunds 
and the défendants originally acted in collusion. Proof of a previous 
conspiracy is not necessary to entitle the plaintiff to relief. Good 
faith forbids the défendants to avail themselTes, to the plaintiiï's 
préjudice, of any benefit resulting from the indefensible interférence 
of Edmunds in this business. To accept the fruits of his un justifiable 
conduct would be to make the défendants partakers in his wrong. 

Relief by injunction is a proper and appropriate remedy hère. The 
exclusion of a partner from his rightful share in the profits or man- 
agement of the business, and from his right to inspect the books and 
to be informed of the state of the accounts, is ground for an injunction. 
Bâtes, Partn. § 991; Marble Co. v. Ripley, 10 Wall. 339, 351. In this 
last-cited case, the court said: 

"Any unauthorized attempt by one to oust the other from the position and 
rights assigned to him by the contract "was therefore not only a breach of 
their agreement, but a fraud upon the relation which they bave assumed 
to each other. Sucb a wrong it is the province of a court of equity to pre- 
vent. A chancelier will interfère by injunction to restrain one partner from 
violating the rights of his co-partner, even when the dissolution of the part- 
nership is not riecessarily contemplated." 

This, I think, is a case for preliminary relief. The facts upon 
which the plaintiff's rights dépend are established beyond doubt. He 
ought not to be postponed until the end of this litigation, which must 
be prolonged, as no final decree can be entered until the work under 
the contract shall hâve been completed, and the business wound up. 
The plaintiff needs prompt relief. It is most important to him that 
he be permitted to inspect the books of the concern, and to be kept 
informed as to the state- of the accounts and the progress of the busi- 
ness. By no color of right can the défendants exclude the plaintiff 
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f rom ail participation in tlie management of the business. Thîs court, 
it is true, cannot bind the municipal autliorities of Guadalajara by 
its decree, for the city is not a party to this suit. It can, however, 
consistently with the proper exécution of this work, protect the plain- 
tif? from the wrongf ul acts of the défendants. 

I hâve not OTerlooked the statement in the answer that the présent 
plans and spécifications for the work "contemplate a différent con- 
tract entirely from the contract in which the plaintifl was to partici- 
pate." The défendants, however, hâve failed to particularize the 
différences. The two contracts seem to be substantially alike. More- 
over, the contract of December 27, 1897, as we hâve seen, contemplated 
changes in the plans and spécifications; and it does not appear that 
any greater changes were made than were thus stipulated for. In 
this connection it may not be amiss to note that the written contract 
between the plaintiff and défendants, of January 18, 1898, provides 
that "any further work or contracts obtained in the city of Guadala- 
jara" shall be divided between them in three equal parts. A pre- 
liminary injunction will be awarded. Let counsel prépare the decree. 



NICOL V. AMES, Marshal. 
(Circuit Court, N. D. Illinois, N. D. September 28, 1898.) 

1. Internai, Kbvbnub Act op 1898— Constitutiokalitt— Sales on Board op 

Thadb. 

That provision of the Internai revenue act of 1898 (Schedule A, par. 2), 
Imposlng a tax "upon each sale, agreement of sale, or agreement to sell, 
any products or merchandlse at any exchange, or board of trade, or other 
similar place," and requirlng, upon the making of any such sale or agree- 
ment, the delivery by the seller to the buyer of a written bill or mémo- 
randum, to whIch shall be afBxed stamps in value equal to the amount 
of the tax, whlle levying an excise tax, withln the meaning of Oonst. art. 
1, § 8, is not In violation of the requlrement of such section that the tax 
shall be "uniform throughout the United States." The tax, being limited 
to sales made at an exchange, board of trade, or similar place, is, in 
efCect, a tax upon the privilège of selling at such places, graduated ac- 
cording to the use made of such privilège, and not upon either the docu- 
ment requlred, the product sold, or the occupation, aside from such priv- 
ilège, and is hence uniform. 

2. Same— Mbthod op Collection. 

The method provided for the collection of such tax, by requiring the 
delivery by the seller of a stamped mémorandum of the sale or contract, 
is not unconstitutional, or beyond the powers of congress, as rendering 
unlawful an oral contract recognized as valid by the laws of the state; 
the failure to make or stamp the mémorandum, which has no otjier 
f unction than to identify the exercise of the privilège taxed and to recelve 
the stamp, being punishable by fine or imprisonment, and there being 
no provision that such failure shall in any way affect the validity of the 
contract. Nor Is such method invalid because no action for the collection 
of the tax is provided for. 

Pétition for Writ of Habeas Corpus. 

Henry S. Robbins, for petitioner. 

John G. Black, U, S. Dist. Atty., for respondent. 
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SHOWALTER, CSrcuît Judge. The flrst paragraph of section 6 of 
the revenue law of 1898 reads: 

"Sec. 6. That on and after the flrst day of July, elghteen hundred and 
ninety-eight, there shall be levied, coUected, and pald, for and in respect of 
the several bonds, debentures, or certlflcates of stock and of Indebtedness, 
and other documents, Instruments, matters and thlngs mentloned and de- 
scribed In Schedule A of this act, or for or in respect of the vellum, parch- 
ment or paper upon which snch instruments, matters, or things, or any of 
them, shall be wrltten or printed by any person or persons, or party, who 
shall make, slgn, or issue the same, or for whose use or beneflt tpe same 
shall be made, signed, or Issued, the several taxes or sums of money set 
down in figures against the same, respectively, or otherwise speclfied or set 
forth in the said schedule." 

Of the Schedule A of the act the second paragraph reads: 

"Upon each sale, agreement of sale, or agreement to sell, any products or 
merchandise at any exchange, or board of trade, or other similar place, 
either for présent or future delivery, for each one hundred dollars in value 
of said sale, or agreement of sale, or agreement to sell, one cent, and for 
each additional one hundred dollars or fractional part thereof in excess of 
one hundred dollars, one cent: provided, that on every sale or agreement of 
sale, or agreement to sell, as aforesaid, there shall be made and dellvered 
by the seller to the buyer a bill, mémorandum, agreement, or other évidence 
of such sale, agreement of sale, or agreement to sell, to which there shall 
be affixed a lav?ful stamp or stamps, in value equal to the amount of the tax 
on such sale. And every such bill, mémorandum, or other évidence of sale 
or agreement to sell shall show the date thereof, the name of the seller, the 
amount of the sale, and the matter or thing to which it refers; and any per- 
son or persons liable to pay the tax as herein provided, or any one who acts 
In the matter as agent or broker for such person or persons, who shall make 
any such sale or agreement of sale, or agreement to sell, or who shall, in 
pursuance of any such sale, or agreement of sale, or agreement to sell, 
deliver any such products or merchandise wlthout a bill, mémorandum, 
or other évidence thereof, as herein requlred, or who shall deliver such bill, 
mémorandum, or other évidence of sale, or agreement to sell, without havlng 
the proper stamps afHxed thereto, with Intent to évade the foregoing pro- 
visions, shall be deemed guilty of a misdemeanor, and, upon conviction 
thereof, shall pay a fine of not less than five hundred nor more than one 
thousand dollars, or be imprisoned not more than six months, or both, at 
the discrétion of the court." 

The petitioner, James Nicol, who is a citizen of Illinois, and résides 
in Chicago, is a member of the commercial exchange known as the 
"Board of Trade of the City of Chicago." On the 2d day of September, 
1898, in the course of his business on said board of trade, Mr. Nicol, 
by oral contract, sold, for immédiate delivery at the city of Chicago, 
to one James H. Milne, also a member of the said board of trade and 
a citizen of the state of Illinois, two carloads of oats, being 2,289 
bushels of oats, then in Chicago, at the price of 20| cents per bushel, 
and for the total sum of ?474.98. Thereafter, and on the 8th day of 
September, 1898, the attorney of the United States for the Northern 
district of Illinois filed an information in the district court of the 
United States for said district, reciting said sale, and reciting, also, 
that said petitioner had made the sale without making and delivering 
to the buyer any bill, mémorandum, agreement, or other évidence of 
said sale showing the date thereof, the name of the seller, the amount 
of the sale, and the matter or thing to which it referred, as required 
by the statute last above quoted. Proceedings were afterwards had 

89 F.— 10 



l46 89 FEDEEAIi HBPOETER. 

iû said* court pursuant to said info'rmation, resulting' in tl^e conviction 
of said Mcol, and the imposition upon liim of a fine of |5P0, Eefusing 
to pay sueh fine, and being in custody, he flled his pétition in tMs 
court for a writ of liabeas corpus, and he is brought hère by tbe mar- 
slial in résponse to said writ. He insiste that the statute of the United 
States ùpon which he was convicted, being that above quoted, is in 
violation of the national constitution, that his détention is therefore 
unlawful, and that he should be discharged from the same. 

A t»x on a sale may meaa a revenue charge or imposition by the 
governrdent on the liberty of aliénation in gênerai, or on the liberty 
of making a sale under spécial and exceptional conditions. The stat- 
ute provides that there shall be paid as a tax "upon each sale, agree- 
ment of sale, or agreement to sêll, any products or merchandise at any 
exchange, or board of trade, or other similar place, * * * for 
each one hundred dollars in value of said sale, or agreement of sale, 
or agreement to sell, one cent, and for each additional one hundred 
dollars or fractional part thereof in excess of one hundred dollars, one 
cent." The sale referred to in this statute, being a sale of products or 
merchandise, must be made on an "exchange or board of trade," or at 
"a similar place," and the seller operating for the time being at such 
place or market must pay the tax. Dominion over the means of mak- 
ing a transfer or sale on a market which is known and established, 
and provided with spécial saf eguards, and in a sensé exclusive, rather 
than dominion over the thing sold, for the mère purpose of aliénation 
in gênerai, is the subject-matter of the tax. The privilège of selling 
upon an exchange or board of trade may be thought of as distinct 
from the product or merchandise there sold, or from a sale, merely 
as a sale, there made. This privilège is itself a property or thing of 
value, and it is upon the privilège of selling "at any exchange or 
board of trade," whenever such privilège is made use of, and not 
upon the sale apart from the privilège, or upon the occupation or 
business of selling apart from the privilège, or upon the product sold, 
or upon the price received for it, that the tax is levied. This tax is paid 
by means of a stamp or stamps put on a written document required 
by the law to identify each transaction and to receive said stamp or 
stamps. ïhe document is merely an instrumentality for collecting the 
tax. ïhe tax, as said, is not, in reality and légal efifect, upon the docu- 
ment, or upoo the commodity sold, or upon the sale per se, or upon 
the occupation of selling, but upon the privilège of selling products 
or merchandise at an exchange or upon a board of trade; for, apart 
from this privilège, there is, in the particular law hère complained of, 
no tax. 

The privilège in question is taxed according to the use made of it; 
the tax is graduated in proportion to the magnitude of the deal or 
opération. On every occasion when the privilège is used the owner 
thereof, himself conducting the sale, pays the tax. If he sell for some 
one not a member of the éxchange or board of trade, he will still pay 
the tax, even though he collect the amount, or some portion of it, 
from his patron as a charge incidèntal to the service rendered; for, 
while the privilège taxed is his own property, the patron or employer 
enjoys to some extent the beneflt resulting from the use of the privi- 
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lege. But this tax amounts in reality to an expense in transferring 
commodities from the producer to the ultimate consumer. The latter, 
in the last analysis, foots the bill. The tax is absorbed in the ultimate 
cost, and the consumer eventually pays it. Therefore this tax, being 
a case of what may be called indirect taxation, is, as contended by 
petitioner, subject to the constitutional limitation of unifonnity 
"throughout the United States." But this tax, in my judgment, falls 
within the rule of uniformity. That rule is met if a tax opérâtes 
equally upon the specified subject-matter wherever and whenever 
found throughout the United States. It is for the lawmaking power 
to détermine the incidence of taxation, — that is, upon what matters 
the tax shall be levied, — as well as to provide the means or instru- 
mentalities whereby the tax shall be collected. The tax in question 
applies whenever and wherever throughout the United States the 
privilège of selling products or merchandise on an exchange or board 
of trade, or similar place, is exercised, and it is graduated, as said, 
according to the use made of the privilège. That such a privilège is 
taxable seems to me plainly the teaching of the text-books on taxation, 
nor do I understand that this proposition is or will be disputed by 
the learned counsel for this petitioner. 

The point is urged that the method of collecting this tax is uncon- 
stitutional, and in excess of the power of the national législature, the 
reason given being that the law of the state on a matter within the 
exclusive cognizance of the state is violated; that is to say, the 
enactment complained of makes unlawful, it is said, an oral contract 
made in the course of intrastate, as distinguished from interstate, 
commerce. The offense for which this petitioner was flned was the 
neglect to make the mémorandum specified in the statute. The sale 
of the oats by him was oral. He made no note or mémorandum as 
required. But the act does not expressly déclare that the oral contract 
in such case shall be deemed unlawful and void. Nor is it a question 
hère whether this resuit follows as a légal conséquence from what 
is declared. If, as is contended, congress bas not the power to make 
void the oral contract, then that contract is valid. Voidness or ille- 
gality in the oral contract itself is in that case no part of the penalty, 
but the fine for neglecting to make the note or mémorandum remains. 
On this understanding, the state law is not interfered with. The 
rights and liabilities of the parties, by virtue of the oral contract, 
remain, from the standpoint of the state law, precisely what they 
would hâve been if this national revenue enactment had not been 
made. On the other hand, if the power to make the oral contract 
void be in congress, then the proposition that the oral contract is 
void as the necessary légal conséquence of the neglect to make a 
written mémorandum as required in this law, would mean that said 
requirement is constitutional and valid. 

The question hère is not whether congress had the power to make 
the oral contract void, but whether, as a means or instrumentality 
for the collection of a valid tax, that body could, under penalty of a 
fine, require the seller to identify the transaction by mailing a note 
of it, and to pay the tax by stamping the note so made. The note in- 
dieated in the enactment calls for no détails of the contract. The 
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note, apparently, need not be subscribed. It need not sbow the name 
of the buyer, or the time or times of payment, nor need it contain 
covenants of any kind, or récitals, beyond a date, a name, "the amount 
of the sale, and the matter or thing to which it refers." Nor, apart 
from the interest which the govemment may hâve in enforcing the 
penalty for violating the revenue law, is the note necessarily subject 
to the inspection of any person other than the seller who makes and 
stamps it, and the buyer to whom it is delivered. The writing re- 
quired is merely such a transient mémorial as will meet the purposes 
of the revenue. If, on the occasion of each sale made in the exercise 
of the privilège of selling on an exchange or board of trade, the seller 
will make, duly stamp, and deliver to the buyer this mémorial, then 
the portion of the national revenue provided for in this law will be 
collected, and no results beyond this, hurtful or otherwise, will neces- 
sarily follow. The mémorandum, since it merely identifies the use of 
the privilège taxed, and receives the stamp which pays the tax, would 
seem to be appropriate as a means or instrumentality for collecting the 
tax. Whether entirely adéquate or not, the means proposed, includ- 
ing the fine for not making or stamping the mémorandum, are not in- 
valid, nor is the tax itself invalid, simply because no other means, 
such as suit or action of some sort by some revenue oflicer beyond 
the mère sale of stamps, were provided. 

Section 8 of article 1 of the national constitution is an enumera- 
tion of powers vested in the congress of the United States. The 
first in the list is the power "to lay and collect taxes, duties, im- 
posts, and excises, to pay the debts and provide for the common 
défense and gênerai welfare of the United States; but ail duties, 
imposts, and excises shall be uniform throughout the United 
States." The tax hère in question is obviously not a direct tax, 
to be apportioned among the states, within the sensé of paragraph 3 
of section 2, or paragraph 4 of section 9, of said article 1. Aside from 
the words, "to pay the debts and provide for the common défense 
and gênerai welfare of the United States," upon which no point is 
made in the argument, the rule of uniformity is the only limitation 
upon the power of congress to levy this tax. 

Counsel airgues that this is in reality a tax on documents; that 
the mémorandum called for in this act touching a sale on a board 
of trade, or an exchange, cannot be différent in classification from 
such a mémorandum touching a sale made elsewhere; and upon this 
ground hè contends that the rule of uniformity is violated. He 
says, moreover, that petitioner was flned, not for failing to aflBx a 
stamp to a document already extant, but for refusing to make the 
document; and, besides the rule of uniformity, he appeals to another 
rule, namely, that a tax can be levied only upon existing subjects, 
and that congress cannot make it obligatory on the taxpayer to 
create or produce subjects merely that they may be taxed. But I 
do not concur with him in the view that this is a tax on documents. 
The document is made in order that it may receive the stamp, but 
the stamp does not pay a tax on the document. The document is 
merely the convenient instrumentality whereby the tax may be 
collected. After the enumeration in section 8, successively, of 
varions powers vested in the congress of the United States, there 
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f oUows this power : "To make ail laws which shall be necessary and 
proper for carrying into exécution the foregoing powers, and ail 
other powers vested by this constitution in the government of the 
United States, or in any department or oiScer thereof." Upon 
levying this tax, it was for congress to sélect the means which that 
body deemed "necessary and proper" for collecting the same. Even 
if, in some enactment for carrying into effect a power clearly given 
by the constitution of the United States, congress should ignore or 
annul an existing state law, this would not make such enactment 
invalid, provided the means proposed therein were "necessary and 
proper," as recited in the constitutional provision last above quoted. 
But the particular statute hère in question, and upon which this 
petitioner was convicted, does not, as explained above, necessarily 
interfère with any state law. Defining the words "necessary and 
proper," Chief Justice Marshall in McCullough v. Maryland, 4 
Wheat. 316, 420, 421, said: 

"We admit, as ail must admit, that the powers of the government are 
llmited, and that its limits are not to be transcended. But we thlnk the 
Sound construction of the constitution must allow to the national législa- 
ture that discrétion, with respect to the means by which the powers which 
it eonfers are to be carried into exécution, which wlll enable that body 
to perform the high duties assigned to it In the manner most bénéficiai to 
the people. Let the end be legltimate, let It be within the scope of the 
constitution, and ail means which are appropriate, which are plainly adapted 
to that end, which are not prohlbited, but consist with the letter and spirit 
of the constitution, are constitutional." 

I think the tax hère in question is not in violation of the rule of 
uniformity, and that the provision hère complained of, considered 
as a means for collecting the tax, was appropriate, and plainly 
adapted to that end, and that such a means is not prohibited by the 
constitution or inconsistent with the letter and spirit of that in- 
strument. 

It bas been said in the course of this opinion that this is a case 
of indirect taxation, being an excise tax, within the meaning of the 
words, "but ail duties, imposts and excises shall be uniform through- 
out the United States." The income tax décision (Pollock v. Trust 
Co., 158 U. S. 617, 635, 637, 15 Sup. Ct. 920) went on the distinction 
between direct and indirect taxation. The chief justice, in deliver- 
ing the opinion of the court, said: 

"We hâve considered the act only in respect of the tax on income derived 
from real estate, and from Invested Personal property, and hâve not com- 
mented on so much of it as bears on gains or profits from business, privi- 
lèges, or employments, In view of the Instances In which taxation on busi- 
ness, privilèges, or employments bas assumed the guise of an excise tax 
and been sustained as such." 

And again: 

"We do not mean to say that an act laying by apportionment a direct tax 
on ail real estate and personal property, or the income thereof, might not also 
lay excise taxes on business, privilèges, employments, and vocations." 

— Meaning, as I understand, that such taxes are to be deemed indi- 
rect; that is to say, not subject to the rule of apportionment, but 
only to that of uniformity. 

The writ of habeas corpus is discharged, and the petitioner re- 
manded to the custody of the marshal. 
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In re PBERONB. 

(District Court, N. D. Callfomla. August 13, 1898.) 

No. 11,535. 

Armt— Enlistmbnt of Minor— Right to Dischabqb. 

Rev. St § 1117, requiring the consent of the parents or guardlan of a 
minor to his enlistment in the military seri'Ice of the United States, 
"provided, that such minor has such parents or guardian entltled to his 
custody and control," does not authorlze a court to discharge from the 
service a minor whose parents are nonresident aliens, and who at the 
time of enlistment had no guardian, on the application of a guardian 
since appointed. 

Application for Writ of Habeas Corpus. 
A. D. Splivelo, for petitioner. 

DE HAVEN, District Judge. Application for a writ of habeas 
corpus in behalf of Orazio Perrone, a minor, at présent in the army of 
United States volunteers. The petitioner is the guardian of said 
minor, and in his pétition for the writ allèges that his ward's enlist- 
ment was made without the written consent of his parents or guardian. 
The pétition further shows that at the time of such enlistment the 
parents of the minor were, and still are, résidents of Italy, and it was 
admitted upon the hearing of this application that the petitioner was 
appointed guardian of such minor since his enlistment. The purpose 
for which the writ is applied for is to obtain a judgment of this court 
discharging the minor from the military serTice of the United States, 
and directing that he be placed in the custody of the petitioner, as his 
guardian. The application is based upon section 1117 of the United 
States Kevised Statutes, which reads as f ollows : 

"No person under the âge of twenty-one years shall be enlisted or mus- 
tered into the military service of the United States without the written 
consent of his parents or guardian: provided, that such minor has such par- 
ents or guardian entltled to his custody and control." 

This section has no application to the facts presented hère. The 
enlistment of the minor was binding upon him. In re Morrissey, 137 
U. S. 157, 11 Sup. et. 57. In that case the suprême court, in constru- 
ing the above section, said: 

"But this provision is for the beneflt of the parent or guardian. It means 
slmply that the government will not dlsturb the control of parent or guardian 
over his or her child without consent. It glves the right to such parent or 
guardian to invoke the aid of the court, and seeure the restoration of a 
minor to his or her control, but It glves no privilège to the minor." 

Whether this section could be successfully invoked by parents who 
were alien résidents of a foreign country at the time of the enlistment 
of a minor son is unnecessary to be determined at this time. It is 
sufflcient to say in relation to this that the parents are not hère in- 
sisting upon any right to the custody or control of the minor. The 
sole question is whether this petitioner, who has become the guard- 
ian of the minor since his enlistment, is within the provisions of 
the section above quoted, and so entitled to avoid such enlistment. 
In my opinion, he is not. The guardian whose written consent is 
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required by that section is one who was such at the time of the enlist- 
ment, and who was tlien entitled to the légal custody and control of 
the minor. TMs would be the proper construction of the section 
without its proTiso, but the proviso places the matter beyond question. 
Application for writ denied. 



UNITED STATES v. COOS BAY WAGON-EOAD CO. 
(Circuit Court, D. Oregon. August 29, 1898.) 

1. Public Lands — Gkants fob Public Impeovemknts — Conclusiteness of 

Décision of Land Department. 

Wliether lands are witbin the limits or subject to the opération of a 
grant for public improvements is not a question of fact, wlthln tlie rùle 
that the judgment of the land department is final upon questions of fact. 

2. Samb— Effbct of Issuancb of Patent. 

The land department cannot enlarge the limits of a grant of lands by 
congress, and its action in issning patents thereunder for lands lying out- 
side the boundary flxed by the act itself is without validity to convey 
title, and will be caneeled at suit of the government. 
S. Same— Lands Keserved fkom Gkant— Homestead Settlke. 

Unsurveyed land lying within the boundaries of a grant reserving from 
its opération ail lands to which homestead or pre-emption rights had at- 
tached, which at the date of the grant was occupied by a homestead set- 
tler, who took timely action after its survey to acquire title, was not sub- 
ject to the grant, and its certification thereunder by the land department 
conveyed no title. 

John H. Hall, U. S. Atty. 
E. B. Watson, for défendant. 

BELLIKGrEK, District Judge. This is a suit to cancel certain pat- 
ents to lands under a grant by the United States, and for other relief. 
The facts in the case, as appears from the bill of complaint, are as 
foUows: On the 3d day of March, 1869, the congress of the United 
Htates passed an act granting to the state of Oregon, to aid in the con- 
.struction of a military wagon road from the navigable waters of Coos 
Bay to Eoseburg, in the state of Oregon, the alternate sections of pub- 
lic land, designated by odd numbers, to the extent of three sections in 
width, on each side of said road; and said act provided for the right of 
indeninity for losses sustained within the original grant to the extent 
of six miles on either side of the line of said road ; and said act f urther 
provided that the lands granted should not exceed three sections per 
mile for each mile of road actually constructed, and that said grant 
should not embrace any minerai lands of the United States, or any 
lands to which homestead or pre-emption rights had attached, and 
that ail lands reserved or appropriated should be reserved from the 
opération of the act. On the 22d day of October, 1870, the législa- 
ture of Oregon granted ail the lands and rights inuring to it under 
this grant to the défendant company, upon the conditions prescribed 
in the act of congress. On June 18, 1874, congress passed an act by 
which it was provided: 

"That in ail cases when the roads, in aid of the construction of which said 
lands were granted, are shown by the eertificate of the governor of the state 
of Oregon as lE said acts provided to hâve been constructed and completed. 
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patents for sald land shall issue In due form to the state of Oregon as fast 
as the sàme shall, under sald grants, be selected and certifled, unless the 
State of Oregon shall, by public act, hâve transferred Its interests in sald 
land to any corporation or corporations, in which case the patents shall issue 
from the gênerai land ofllce to such corporation or corporations, upon the 
payment of the necessary expansés thereof." 

On September 19, 1872, the govemor of the state of Oregon certifled 
to the construction by the Coos Bay Wagon-Eoad Company of its road 
in accordance with the land grant act. It further appears that on 
March 26, 1873, there was certified to the wagon-road company, under 
its grant, the N. W. i of the S. W. i of section 25, township 27 S., 
range 12 W. of the Willamette meridian. But prior to this, and in 
January, 1869, one Samuel C. Braden, a qualifled homestead entryman, 
settled upon this land, with the intention of homesteading it. Braden 
has continued to réside upon the land, and has cultivated it and im- 
proved it, from the date of his settlement to the présent time; and 
within 90 days from the date of the filing of the township plat of the 
survey of said land in the district land ofiice, but subséquent to the 
certification of the land to the road company, he made his homestead 
application in good f aith. On the 26th of March, 1873, and on Febru- 
ary 12, 1875, the président issued patents to the road company for 
some 1,080 acres of land, as inuring to it under the grant, — not includ- 
ing the tract covered by Braden's homestead claim. It is claimed in 
behalf of the United States that thèse patents were erroneously issued, 
the lands so patented being without the place limits of the grant, and 
that there should be a decree canceling the patents issued therefor to 
the road company, and the certiflcate issued for the land covered by 
the homestead settlement and application of Braden. 

The conclusiveness of the judgment of the land department as to 
the right of the road company to lands under the grant is limited to 
lands that are subject to the grant. As to such lands, the action of 
the land department in determining ail questions upon which the 
grantee's right dépends is final. "But it is also equally true that 
when by act of congress a tract of land has been reserved from home- 
stead and pre-emption, or dedicated to any spécial purpose, proceed- 
ings in the land department in défiance of such réservation or dedica- 
tion, although culminating in a patent, transfer no title, and may be 
challenged in an action at law. In other words, the action of the land 
department cannot override the expressed will of congress, or convey 
away public lands in disregard or défiance thereof." Burfenning v. 
Eailway Co., 163 U. S. 321, 16 Sup. Ct. 1018. Lands without the 
limits of the grant are not subject to the grant, and the adjudication 
of the land department to the contrary is no more conclusive than it 
would be if the lands were expressly reserved from the grant. If it 
is not the will of congress that the lands shall be granted, the action 
of the land department cannot extend the grant over them. Whether 
lands are within the limits of the grant is not a question of fact, with- 
in the rule which makes the considération and judgment of the land 
department upon questions of fact final. Such a question is deter- 
mined by the records of the department, precisely as the Unes of the 
public surveys are proved. The grant in this case is of the odd-num- 
bered sections, to the extent of three sections in width, on each side of 
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the road, and an additional amount equal to the amount reserved or 
otherwise appropriated, not exceeding six miles in distance from the 
Une of road. ïhe utmost limit of the grant is therefore six miles 
on either side of the road. The action of the land department cannot 
enlarge the grant or extend its boundaries, as it may do if the limits 
of the grant which are capable of exact location from the plats and 
maps in the land office are made to dépend upon paroi testimony. 

The homestead settlement of Braden preceded the wagon-road 
grant. It has continued for nearly 40 years, during which time he haS 
cultivated and improved the land settled on ; and such land was there- 
fore "appropriated," within the terms of the granting act, before the 
grant became effective. Lands to which homestead or pre-emption 
rights had attached when the line of road was definitely fixed were as 
much excepted from the grant as if they had been excluded by its 
terms. Weeks v. Bridgeman, 159 U. S. 545, 16 Sup. Ct. 72. The 
road Company could not acquire this land thus held under a homestead 
claim, and the certiflcate which it holds is with notice, from possession 
of ail the rights and the claims of the party so in possession. Eail- 
road Co. v. U. S., 165 U. S. 483, 17 Sup. Ct. 381. Under such circum- 
stances it is the duty of the United States to seek to vacate and annul 
the certiflcate by which the land claimed under Braden's homestead 
was erroneously certiflcated to the road company, to the end that the 
United States may discharge the obligation which it has assumed to 
the homestead claimant. Hughes v. U. S., 4 Wall. 235, The de- 
murrer is overruled. 



In re GIN FUNG. 

(Circuit Court, D. Oregon. August 24, 1898.) 

Aliens— Depcktation dp Chinese— Conclubiveness of Ordbr. 

The rule that the décision of a colleetor refusing permission to a Chîna- 
man to land is conclusive until reversed will not prevent a court from 
entertaining an application for a writ of habeas corpus in behalf of one 
who was refused a fair hearing by the collecter, and deported before the 
expiration of the time aUowed him by law for appeal. 

This was an application for a writ of habeas corpus on behalf of Gin 
Fung, alleged to hâve been unlawfully restrained by order of the col- 
leetor of Portland as a Chinese laborer unlawfully in the United States. 

Charles J. Schnabel and Henry St. Eayner, for petitioner. 
John H. Hall, for respondent. 

GILBEET, Circuit Judge. A writ of habeas corpus was issued, di- 
rected to the master of the steamer Braemar, upon a pétition which 
alleged that Gin Fung was a Chinese merchant, doing business in 
Portland, Or., and that Thomas J. Black, collecter of customs of the 
United States for the district of Oregon, had arrested him on the 
charge of being a Chinese laborer unlawfully within the United States, 
and after a certain hearing had ordered him deported to China, and 
caused him to be delivered to the master of the steamer Braemar for 
that purpose. The défendant in the writ made answer to the effect 
that the petitioner had taken passage on the ship Braemar, from Hong 
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Kong tpPortland, in Jun€,1898,aiid that he claimed to be a merchant, 
entitled to land in the United States; that on his arrivai an investiga- 
tion was had by the said collector of customs of said port, and that 
after due investigation the collector had determined that the peti- 
tioner was npt a mer chant, and was not entitled to land, and for that 
reason he bas been detained on said vessel. To this answer reply 
was made by the petitioner that on July 8, 1898, the said collector 
had made a verbal order directing that the petitioner be deported to 
China by the master of said vessel, but that said order was made with- 
out authority, and without due process of law, and without a hearing, 
and that said collector ref used to give the petitioner the opportunity 
to be heard, or to allow him time to produce witnesses to establish 
the fact that he was a merchant, and had been such merchant for more 
than eight years prior thereto, and that the verbal order of déportation 
was made upon a pretended investigation had by one B. F. Jossey, a 
Chinese inspecter, who pretçnded to examine certain witnesses, and 
pretended to détermine the right of the petitioner to be and remain in 
the United States, and that the said Jossey ref used to allow petitioner 
reasonable time to produce witnesses, or an opportunity to be heard, 
and that the petitioner has not been permitted, either by said collector 
or by said Jossey, to produce testimony concerning his right to remain 
in the United States; that in fact petitioner is, and was for more 
than eight years prior to July, 1898, a merchant doing business in 
Portland, Or,, and that he is ready to fully prove said fact if permitted 
an opportunity to do so. Upon the issues so made, the case was re- 
ferred to Edward N. Deady, United States commissioner, to hear the 
testimony, and report the same to the court with his flndings. Upon 
the report so submitted, the facts are shown to be as follows: On July 
4, 1898, the steamer arrived at the port of Portland. On July 8th the 
question of the right of the petitioner to land came up for considéra- 
tion by the collector of customs. He heard a portion of the testimony 
of one witness, and then left the room, delegating further examination 
of the witness to B. F. Jossey, Chinese inspecter. Upon the testi- 
mony of the witness so offered, the collector was not satisfled of the 
right of the petitioner to land. A représentative of the petitioner, 
Walter Bleick, requested time to produce further testimony. He 
was told that, if he could produce testimony by 4 o'clock on that day, 
he might do so. He was not able to obtain his witness until after 4 
o'clock. He took the witness to the steamer Braemar, where he sup- 
posed Jossey to be, expecting the latter to examine the witness. 
Jossey was not at the steamer. On the following morning, Bleick 
produced his witness at the office of the collector. He met Jossey at 
the door, and asked permission to offer the testimony of his witness. 
Jossey consented, and said that the witness could be heard shortly. 
Jossey then remarked, in the présence of the witness, that it was not 
a proper thing for a young man to do to corne down and swear at a 
Chinese landing; that they were going to arrest a man that moming 
for offering false testimony; and that he did not want to see a young 
man cast a shadow over his future réputation. As the result of 
thèse remarks, the witness, who was a boy of 18 years of âge, was 
intimidated and declined to testify. No further testimony was taken 
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concerning the petitioner's right to land. As a matter of fact, the 
steamer had cleared from the port of Portland, on her way to China, 
at 9 o'clock the preyious evening, taking the petitioner with her. 
From the testimony which is flled by the commissioner it is clearly 
proven that Gin Fung was a merchant, as claimed by Mm, and, as 
such, was entitled to land. 

It is now urged in behalf of the défendant in the writ that the déci- 
sion of the coUector denying permission to land was an adjudication of 
the petitioner's right, and is conclusive until reversed on appeal to the 
secretary of the treasury, and that this court has no jurisdiction to re- 
view the décision upon a writ of habeas corpus. If there has been a 
hearing and a décision, such as is contemplated by the statute, there 
can be no question that the judgment of the collecter is final and con- 
clusive, and can only be reviewed on appeal to the secretary of the 
treasury. But can it be said that there has been a hearing or a dé- 
cision? On the 8th day of July, the collector heard the évidence of 
one witness, a white man, to the elïect that the petitioner was a mer- 
chant, and, as such, entitled to land. He heard no évidence contra- 
dicting this statement. He oiîered no reasonable opportunity to the 
petitioner to prove his case, or to produce f urther testimony. At 4 
o'clock of the same day, he directed the master of the steamer to take 
the petitioner back to China. He permitted in his office the présence 
of a Ohinese inspecter, and allowed him to take an active part in the 
investigation of the right of Chinese passengers to land, so active a 
part that the impression was prodiiced upon the petitioner's connsel 
that the inspecter, and net the collector, conducted the examination. 
The inspecter assumed to décide whether or net further testimony 
could be heard, and on the merning of the 9th, wheu he knew that 
the petitioner had already departed fer China on the steamer, he in- 
timidated the witness who came to testify that the petitioner was a 
merchant. This intimidated witness appeared before the commis- 
sioner subsequently, and gave évidence of his knowledge that the peti- 
tioner was a merchant. Under this state of facts, it cannot be said 
that the right ef the petitioner to be and remain in the United States 
has been inquired into or determined by the collector, or that that 
offlcer has rendered a décision. It cannot be presumed that he intend- 
ed to make a décision which would deprive the petitioner of his right 
of appeal. The time for appealing does not expire until two days 
after the décision; yet the petitioner was being hurried away to China 
on the very day of the pretended hearing. A décision which dénies 
the right of appeal is not the décision which the statute intends shall 
be final. It is proper for this court, therefore, to détermine whether 
the petitioner is lawfully deprived of his liberty by the master of the 
steamer. In re Monaco, 86 Ped. 117; In re Moses, 83 Fed. 995; In 
re Kommehl, 87 Fed. 314. Judgment will be rendered ordering the 
dischai^e of the petitioner. 
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UNITED STATES v. KOMAED et al. 
(Circuit Court, S. D. New York. August 4, 1898.) 

1. Harboes— Regclatioiï bt Congress— Dumping op Refuse. 

The act of congress of June 29, 1888, as amended by the act of August 
18, 1894, which prohibits the deposlt of l'efuse and other material withln 
the harbor of New York and other waters, wlthin Umlts prescrlbed by 
the superviser of the harbor, and which commands that such material 
be deposlted only withln Umlts deflned In a Spécial permit, does not un- 
lawfuUy delegate any portion of the power of congress over naviga- 
tion and commerce. The act. In effect, provides that scows shall be 
duniped only at the place or places indicated by the superviser, and 
makes disobedience of his orders an offense, and is a valld exercise of 
police power to protect waterways from obstructlve and Injurlous dè- 
posits. 
Z. Same— Permit bt Supbkvisor. 

A permit prescrlblng that the deposlt be made In not less than 15 
fathoms of water, to the, southward and eastward of Sandy Hook light- 
Bhlp, or at the "Mud Buoy" at any tlme during ebb tide, except the last 
hour, Is BUfflclently definite, and compiles with the requirements of the 
act. 

The défendants, who were indicted for dumping at a place other 
than one of those prescribed in the permit issued by the superviser 
of the harbor, demurred to the indictment upon grounds discussed 
in the opinion. 

Henry L. Bumett, U. S. Atty. (Wm. S. Bail, of counsel), for the 
United States. 

Kellogg, Kose & Smith (Abram J. Rose, of counsel), for défend- 
ants, 

THOMAS, District Judge. Congress, by the act of June 29, 1888, 
as amended by the act of August 18, 1894, sought to prevent the 
deposit of obstructive and injurions deposits within the tidal waters 
of the harbor of New York and adjacent or tributary waters, by 
dumping or otherwise, and to punish and prevent such offenses. The 
principal objection raised by the demurrer to the indictment relates 
to the validity of such act. Section 1 prohibits the deposit of refuse, 
dirt, ashes, cinders, mud, sand, dredgings, sludge, acid, or any other 
matter of any kind, other than that flowing from streets, sewers, and 
passing therefrom in a liquid state, in the tidal waters of the harbor 
of New York, or its adjacent or tributary waters, or in those of 
Long Island Sound, within the limits which shall be prescribed by 
the superviser of the harbor. Section 3 requires persons proposing 
"to take or tow such forbidden matter to the place of deposit to apply 
for and obtain from the superviser of the harbor appointed hereunder 
a permit deflning the précise limits within which the discharge of 
such scows or boats may be made"; and any déviation from such 
dumping or discharging place specified in such permit is declared to 
be a misdemeanor within the meaning of the act. It is the policy 
of the act that the superviser of the harbor may prescribe limits within 
which the deposit of forbidden matter shall not be made, and shall 
prescribe by spécial permit in each case the précise limits within 
which such deposit may be made. It is contended that congress 
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had power to prescribe such limits, but could not authorize the 
superviser of the harbor to ûx the same. The act is tantamount to 
a législative direction that such deposit shall not be made within 
spaces prescribed by the superviser, and shall be made vyithin spaces 
prescribed by him. Under it the superv'isor may withdraw certain 
sections of water from the injurions efEects of dumping. Such pre- 
clusion of persons from dumping within designated localities, might 
be a sufûcient protection; but the act suppléments the direction for 
indicating prohibited sections by providing that the supervisor shall 
assign to each person desiring to dump in the harbor a place where 
the same may be done. It confided to him a power of selecting the 
spots where, at varions times, during différent years or months or days 
or hours, refuse might be deposited with the least injury to the use 
of the waters for navigation and commerce, and for the best protec- 
tion of adjacent shores. The propriety of selecting one place or 
another might dépend upon the condition of the tides, the prevalence 
of certain winds, the equal distribution of material, the configuration 
of adjoining territory, and the exposure thereof to injurious consé- 
quences. It makes provision for supervision of the actual deposit- 
ing of refuse, whereby the supervisor may say to those conducting 
one scow, "Deposit hère," and to those conducting another scow, "De- 
posit there," and makes a disobedience of the supervisor's command 
an offense. Congress did not thereby delegate to the supervisor any 
of its power "to regulate commerce," and the included control of the 
navigable waters of the United States. The supervisor is not au- 
thorized to déclare that dumping refuse of various kinds is obstnict- 
ive or injurious to navigation, and punishable. He is merely directed 
to overlook the detailed opération of such dumping, to the end that 
the deposit shall not be hurtful to navigation. With the same pur- 
pose, harbor masters are authorized to designate the place of 
anchorage of ships, and locate and shift locations as the conditions 
of shipping in the harbor require. Obviously, the two houses of 
congress and the executive could not take an immédiate oversight 
of the dumping of scows, directing deposit in one place or another, 
as the exigencies of the day or hour demanded, and no gênerai law 
could meet the mischief sought to be avoided; hence the mère détail 
of protecting the harbor was committed to a subordinate officer. It 
is erroneously suggested that the supervisor may déclare what are 
obstructive and injurious deposits. The act does this, and the super- 
viser merely désignâtes where such deposits may be made without 
obstructive and injurious effects. The shifting conditions necessitate 
shifting places of deposit, so that, in a sensé, what is innocent at one 
hour may be an offense at another. But that is a mère matter of 
police régulation, whereby a public officer is authorized to command 
scows using the harbor to adapt themselves to certain transitory con- 
ditions, in a manner that may seem suitable to such oflBcer. The act 
substantially provides that every scow shall be dumped only in the 
place or places indicated by the supervisor. It would be strange if 
the United States, with its power over the navigable waters, could not 
place a keeper over the same, with power to décide what portion of its 
vast domain should receive the refuse of a great city, where the pro- 
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priety of selecting such portion depended on ever-changing conditions. 
Such a power cannot be denied to it in the présent instance, as it 
would defeat the only practicable and available means of protecting 
from nuisances the waters under its jurisdiction, unless, may be, by a 
sweeping enactment prohibiting ail deposits in the harbor and within 
a certain distance thereof. 

It is insisted that the case at bar falls within the principles enunci- 
ated in U. S. t. Keoknk & H. Bridge Co., 45 Fed. 178. In the logical 
opinion delirered by the learned judge in that case several proposi- 
tions of présent interest are stated: 

(1) "The free navigation of a river is not to be interfered witli or obstruct- 
ed by the building of a bridge over the same by any railroad or bridge Com- 
pany, or by any indivldual citizen, acting veithout governmental authority; 
and therefore, as claimed, whoever undertakes, veithout spécifie authority, 
to erect a bridge over such a stream, does so at hls péril, and if, vrhen erected, 
it is in fact an obstruction, it may be removed for that reason." (2) "Con- 
gress might détermine that, as to any given river or waterway, the naviga- 
tion thereof must be left whoUy free and unobstructed, and might, there- 
fore, empower the secretary of war to cause ail bridges interfering with 
the free navigation to be removed, or to be so constructed as not to interfère 
therewith. In such cases the législative will is declared to be that the navi- 
gation of the river shall be left vs'hoUy free and unobstructed, and the secre- 
tary of war would only be chargea with the duty of executing the législative 
will in this particular,— a duty which must, of necessity, be intrusted to some 
executive agency." (3) "When, however, it becomes necessary to décide 
whetl:er the public interests demand that the navigation of a river shall 
be subjected to some burden and obstruction in order that the other public 
highways of the country may be carried over the same by means of bridges, 
and to prescribe the nature and extent of the obstruction that may be caused 
to the navigation of the given waterway, there are presented législative ques- 
tions, the décision of which cannot be conferred upon any indivldual citizen 
or subordinate authority; and when congress has declared that the publie 
Interests require that the navigation of a river may be subjected to the ob- 
struction caused by the érection of a bridge of a deflned character at a fixed 
location, and the bridge is erected accordlngly, and is thus legalized, no 
power short of congress acting in its législative capacity can deprive the 
bridge owner of the protection afforded him by the act of congress authoriz- 
ing the building and maintenance of the bridge in the flrst Instance." (4) 
"Congress can confer upon the secretary of war, or other agency, the duty of 
ascertainlng whether a given structure conforms in fact to the requirements 
of the act of congress authorizing its érection, and to prescribe any changes 
that may be needed to conform it thereto; or congress may authorize the 
érection of a bridge in accordance with the plans to be adopted by the sec- 
retary of war, as is held in the case of Miller v. Mayor, etc., 109 U. S. 385, 
3 Sup. et. 228." (5) "A statute may require obédience to some proper order 
to be made by a named person, body, or other authority, but in that case 
the order to which obédience is required must be sufficiently clear and certain 
to notif y the person addressed of what he is to do or not to do." 

In that case congress had speciflcally authorized the bridge Com- 
pany to construct a bridge, and it did not appear that the construc- 
tion was in violation of the terms of authorization, and the essential 
holding is that congress may not delegate to a subordinate discretion- 
ary authority to nullify the act, and the construction of the bridge pur- 
suant to it. The opinion does not suggest that the United States, in 
its constitutional control of navigable waters, may not establish police 
régulations intended to prevent the deposit of material which would 
tend to create an obstruction of the waterway, and authorize a govem- 
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mental officer to supervise the manner of distributing refuse, and to 
designate the location of such deposit. While waterways are in- 
tended to be used for the purpose of navigation, and while a qualified 
right to use the same for such purpose may exist, yet there is no pri- 
mary right, qualified or otherwise, to deposit obstructive material in 
public waters, and it is quite within the jurisdiction of congress to 
authorize public ofiflcers to prevent such deposit, in whole or part, 
or, if such deposit be sufifered, to direct the supervisor of the harbor 
to fix the times and places when and where injurions deposits shall 
be made, and to command obédience to the directions of such ofificer. 
If congress may authorize the érection of a bridge pursuant to plans 
to be adopted by the secretary of war, it certainly may authorize what 
would otherwise be a nuisance to be conducted according to spécifie 
instructions adopted and promulgated by one placed in charge of 
the protection of waterways. It is immaterial that the plans are fixed 
and continuing, in the case of the bridge, for the nature of the case 
requires such certainty. The changing conditions already suggested 
require fréquent, even daily, change of instructions, and it is only 
necessary that such instructions, when issued, be suflBciently plain 
and reasonable to apprise the person acting under them of the rights 
sought to be given or denied. 

But it is claimed that the permit is void for uncertainty, and for a 
failure to fix précise limits within which the discharge could be made. 
This objection is without apparent merit. The indictment, in effect, 
charges the unlawful dumping, on the 8th day of April, 1898, of ashes 
and sweepings into the tidal waters of the harbor of New York, at a 
place other than that speciôed in the permit. It permitted the deposit 
to be made in not less than 15 fathoms of water, to the southward 
and eastward of Sandy Hook lightship, or at the "Mud Buoy," at any 
time during ebb tide, except the last hour. In this connection it 
should be recalled that the law authorizes the supervisor (1) to pre- 
scribe the limits within which dumping could be made; (2) to pre- 
scribe limits within which it could not be made. Surely he has done 
this. The spaces to the southward and eastward of Sandy Hook 
lightship were permissible places of deposit. It could not be more 
intelligibly stated. The indictment charges déviation. It was not 
necessary to state in the permit limits within which the deposit could 
not be made, nor to charge in the indictment that the deposit was 
made within limits prohibited by the supervisor. This would hâve 
brought the case under the flrst section. Certainly the défendants 
are alleged to hâve offended against the third section, which requires 
the permit to fix the limits for lawful dumping, and makes the dump- 
ing elsewhere an offense. Nevertheless, prescribing dumping 
grounds southward and eastward of Sandy Hook lightship necessarily 
excludes dumping to the northward and westward thereof, and hence 
fixes the limits of forbidden waters under section 1. In other words, 
the statute is so framed that the inclusion of certain places for dump- 
ing is the exclusion of other places for such purposes. The défend- 
ants allège that the qualified and alternative permission to deposit 
at the "Mud Buoy" impairs the certainty of the permit. The permit 
gave an alternative permission during a certain time to go to "Mud 
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Biioy," and deposit there. There is no apparent indefinîteness. The 
**Mud Buoj" is a fixed place, and at that place, or in reasonable 
contiguity thereto, tlie défendants could deposit But it is said to be 
void because it does ûot fix a limit. Even se, the first limit would 
survive. But is there not a précise limit? The "Mud Buoy" is the 
central point. About that central point the dumping could be donc, 
and unreasonable departure could not be made therefrom. It was 
not necessary to describe a circle, of which the "Mud Buoy" should 
be the center. The défendants were limited to depositing at a fixed 
and well-known place, and it was utterly impossible for them to hâve 
been misled. 

After a careful examination of the able and instructive briefs sub- 
mitted herein, the conclusion is reached that the act and permit 
issued under it are valid, and such holding must resuit in the overrul- 
ing of the demurrer, without discussion of some further and technical 
objections to the pleading. 



SUPREME LODGE OF KNIGHTS OF PYTHIAS v. WITHEBS. 

(Circuit Court of Appeals, Fifth Circuit May 24, 1898.) 

No. 666. 

1. Errob and AppEAii— Assignmhnts of Erkor. 

Asslgnments tliat the court erred In dlrecting a verdict for plaintlff, 
and in refusing to instruct tliat if tlie jury believed ttie évidence ttiey 
must find for défendant, amount merely to a statement tliat the court 
erred in deciding the case, and Is not in compliance with rule 11 of the 
circuit court of appeals for the Fifth circuit (21 C. O. A. exil., 78 Fed. 
exil.). 

2. Insurance— Mutual BKNEPrr Societies— Forfeitures— Patment dp Dues. 

The by-laws of an association requlred the seeretary of each section, to 
whom the monthly dues were payable, to "forward" the same to the 
board of control at Chicago "immediately after the lOth day of each and 
every month"; and provlded that, if the same were not received by the 
board "on or before the last of the same month," the section, and ail 
members of it, should be suspended, and their certificates forfeited. It 
was further declared that "offlcers of sections are the agents of the 
members, and shall in no wise be considered as the agents or représenta- 
tives" of the board of control or of the suprême lodge. Eeld that, not- 
withstanding the latter déclaration, the seeretary of a section was In 
fact the agent of the board to receive and forward the dues paid by the 
members; and where dues were so received by him from a member, and 
mailed to the board of control, before the end of the month, there was 
no forfeiture, though not actually received by the board at Chicago until 
after the end of the month, and after the death of the member. 

In Error to the Circuit Court of the United States for the Middle 
District of Alabama. 

This was an action at law by Joséphine Withers against the Su- 
prême Lodge of Knights of Pythîas to enforce collection of a policy 
of insuranee on the life of her husband, R. W. Withers. In the cir- 
cuit court the case was submitted on an agreed statement of facts, 
and judgment was entered for plaintiff, to review which this writ of 
error was sued out by défendant. The court below (Bruce, District 
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Judge) rendered the foUowing opinion, from whicli the pertinent facts 
sufflciently appear: 

"This cause is submitted to the court upon an agreed statement of facts set 
out in the record. The suit Is upon a policy of Insurance by the beneflciary 
named in the policy, and the défense Is that the policy was forfeited at and 
betore the tlme of bringing the suit. Withers, the member whose right is 
hère involved, was a member of the Bndowment Eank, Section No. 432, at 
tireensboro, in the state of Alabama. He had duly paid ail bis assessmenta 
and dues, including the monthly dues for the month of October, 1895, and 
thèse payments were made to the secretary in hls section, one Chadwlclî, 
who testifies: 'The last payment that was paid to me by Col. Withers was 
for the dues for the month of October, 1895, whieh money was paid to me 
prior to the lOth of October, 1895.' The secretary, Chadwick, further testi- 
fies : 'There were a large number of men who were members of sald section, 
and, as I did not collect from ail of them their dues until the latter part of 
October, I did not send the money to the board of control, at Chicago, until 
the 31st day of October, 1895. Having collected by the 31st day of Oc- 
tober ail of the dues due by ail the members of the section for the month of 
October, I mailed in the afternoon of October 31, 1895, to H. B. Stolte, sec- 
retary of the board of control, Chicago, 111., a check coverlng ail the amounts 
due by ail the members of said section for the month of October. * • • i 
sent the money by a check, just as I had always previously done. * • * 
When the money reached Chicago, after the Ist of the month, Mr. H. B. 
Stolte mailed to me, as secretary of Section 432, a letter, a substantial copy 
of whlch is hereto attached. Thèse letters I always destroyed, and did not 
Inform the members of the section of the receipt of them, as I knew the 
money had reached Chicago by the time I received the letter.' It appears 
the money did not reach the board of control until the 4th of November, 
and Robert W. Withers died on the Ist day of that month. 

"The proposition of the défendant company is that this policy lapsed and 
became forfeited because the monthly dues of the insured for October, 1895, 
were not paid to the board of control bef ore the Ist of November, in Chicago. 
A brief examination of the law and scheme of insurance of the défendant 
company is necessary at this point. Section 4 provides: 'Monthly payments 
and dues of members holding certiflcates of endowment shall be due and pay- 
able to the secretary of the section without notice on the flrst day of each 
and every month. • • *' Section 6: 'The secretary of a section shall for- 
ward to the board of control the monthly payments and dues collected Im- 
mediately after the lOth day of each and every month. If such payments 
and dues are not received by the board of control on or before the last of 
the same month, the section so failing to pay, and ail members thereof, shall 
stand suspended from membership in the Endowment Rank, and their cer- 
tiflcates, and ail right, title, and interest therein, shall be forfeited. Notice 
of such suspension shall be forthwith mailed by the secretary of the board 
of control to the président and secretary of such section: provided, that the 
section whose membership has forfeited their endowment, and whose war- 
rant has been suspended, shall regain ail rights as a section, and any sur- 
viving members thereof (not less than five) shall regain full rights and pro- 
visions held previous to such forfeiture, if, within thirty days from the sus- 
pension of warrant, said section shall pay to the board of control the amount 
of ail monthly payments, assessments, or dues accrued upon said members.' 
Section 10: 'Sections of the Endowment Ranks shall be responsible and liable 
to the board of control for ail moneys collected by the secretary or other 
offlcers from the members for monthly payments, assessments, or dues not 
paid over to the board within the time and manner prescribed by law. Offi- 
cers of sections are the agents of the members, and shall in no wise be 
considered as the agents or the représentatives of the board of control of 
the Endowment Eank or of the suprême lodge.' 

"Without discussing the eftect of section 10, to which référence will pres- 

ently be made, it is very clear that, under sections 4 and 6, the dues of the 

members were to be paid to the secretary of the section; and by section 6 

it Is made bis duty to forward to the board the monthly payments and dues 

89 P.— 11 
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CQllected, «0 that the local secretary, whether he 1b In any sensé to be con- 
Bidered the agent of the suprême lodge or not, Is to coUect the dues, and for- 
ward to the board of control; and thls seems to hâve been the law of the 
organizatlon prlor to January, 1894, when sections 6 and 10 seem to hâve 
been adopted, though it may not be entlrely elear what change was Intended 
to be made by the new rules. The letter of the rule Is, If such payments are 
not recel ved by the board of control on or before the last of the same month, 
the section so faillng to pay, and ail membera thereof, shall stand suspended 
from membershlp in the Bndowment Kank. We find the dues for October 
paid promptly by the insured, Wlthers, to the local secretary of the section, 
and we find him charged with the duty of forwarding the same to the board 
of control at Chicago, and he testifles he did It, and malled It, properly ad- 
dressed, on the last day of October, 1895. But it Is insisted that the money 
must be paid to, or perhaps It should be said it should reach, the board be- 
fore the last day of October, which it could not do when mailed at Greens- 
boro on the last day Of the month. But, If the money was put in the mail 
as testlfled, It was put there for transmission, and 'f orward' is the word used 
in the rule; and from the language used and the course of the business, can 
any doubt exist as to the contemplation of the parties at the time as to the 
means by which the money was to be forwarded? Whose money was it 
when mailed under seal and properly addressed? Not as to whose risli It 
was until received by the board of control, but whose money was it, and 
when placed there was It not payment, within the meaning of this order? 

"This is not the case of a debtor seeklng his créditer to pay his debt. Hère 
was a course of business,— à handllng of trust funds by the local offlcer. The 
rule does not say that the money shall be paid in person by the local section 
through its offlcer to the ofElcer of the board of control In Chicago, but gên- 
erai words are used, and the argument proceeds rather upon a construction 
of the words used than upon the words themselves. Forfeitures must be 
clear, and courts do not favor them. In thls case there has been no default. 
The insured paid his monthly dues, but, by the «cheme of Insurance of the 
défendant Company, the failure of the secretary of the local section to hâve 
the money reach the board of control before the last of October Is a default 
which Is Imputed to the section, and to every member of the section, of the 
Bndowment Bank, and, without notice to the insured other than the notice 
to the secretary of the section, it Is Insisted that thls is a case for a forfeiture 
of vested rlghts. I think that the court cannot so hold upon the words of 
the Insurance law Itself, and, if that rests In doubt, then the opération of 
the rule as claimed would seem to be obnoxious to that fundamental prlnciple 
of the law which forbids the taklng of llfe, llberty, or property without due 
process of law. Again, can this scheme of Insurance shown in the rules and 
law of the défendant be sustained upon sound légal prlnciplesî When the 
money for the monthly dues was received by the board of control in Chicago, 
a receipt signed by H. B. Stolte, secretary board of control, of the foUowing 
purport, was received by Secretary Chadwlck, of the local section: 'Re- 
ceived In payment of monthly dues for October, 1895, on condition that ail 
members from whom above payment Is made were living at the date of this 
receipt,'— which is November 4, 1895. It was said in the argument, in reply 
to the proposition Insisted upon that the défendant company had and retalned 
the money, and was, therefore, not In a position to reslst the payment of the 
loss, that this was but a conditlonal receipt, or receipt upon condition, for 
the money, and that may hâve been an answer to the proposition presented 
In behalf of the plaintifC hereln; but, apart from that, hère is a scheme of 
Insurance which provides. In case of forfeiture, a way of recovery for survlv- 
ing members, but if the member dies, as in this case, between the tlme that 
the dues are mailed for transmission to the board of control at a distant 
point,— in thls case Chicago, 111.,— and its receipt by the board of control, there 
is no means by which his représentative In loterest or the beneflciary In the 
poUcy can be restored from the penalty of the forfeiture. Policies of Insur- 
ance are taken out and the whole scheme of Insurance contemplâtes that it 
is not for the benefit of the assured, but for the beneflt of those dépendent 
upon him, ànd. If you eliminate this élément from it,'life Insurance as a Sys- 
tem would be deprlved of the main reason by which It has won its way to 
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favor. And yet hère the survivor can be relieved from the forfeiture, and 
is relieved, 'if, witliin thirty days from the suspension of warrant, sald section 
shall pay to the board of control the amount of ail monthly payments, assess- 
ments, or dues accruefl upon said members'; but he who dies, as stated, how- 
ever prompt he may hâve been In payment of dues, and though no Personal 
default can be attributed to him, still his policy is forfeited, and his beneficiary 
is without relief or any means by which he can save himself. 

"Again, vyhat does section 10 mean, and is it a clear-cut proposition putting 
the policy holder upon notice not only that he is to pay his dues promptly or 
sufCer the penalty of the forfeiture If he does not. but that he is also made 
responsible with the other members of his section for ail the dues due to 
the grand lodge, and Is rdade responsible for the failure of the local secretary 
for his failure to forward the dues? What is the significance of the words 
in section 10, 'OfBcers of sections are the agents of the members, and shall 
in no -wise be considered as the agent or the représentative of the board of 
control of the Endowment Kank or of the suprême lodge'? In the face of 
thèse rules, the policy holder will perhaps flnd that his responsibility was not 
met by the prompt payment of ail dues, but other responsibilities are chargea 
upon him; and will the courts maintain forfeitures where there is no Personal 
default chargeable to the policy holder, but only such as is made to fall upon 
the section in its aggregate capacity? Among the authorities cited is the 
case of Campbell v. Knights of Pythias (Mass.) 47 N. B. 109, which Is per- 
haps the strongest case cited in behalf of the défendant Company, and yet 
the concluding sentence in that opinion shows that it is not the case that 
we are dealing with. The case at bar is an instance of that lîind, and the 
case is, at least, not entirely in point. The court flnds for the plaintifC, and 
the judgment will be entered as upon a verdict of a jury." 

Thos. G. & Chas. P. Jones, for plaintiff. 

H. C. Tompkins, Ed. de Graffenreid, and Chas. E. Waller, for de- 
fendant 

Before PARDEE and McCORMICK, arcuit Judges, and PAR- 
LANGE, District Judge. 

PER CURIAM. By agreement this case was practically tried in 
thè court below by the judge upon an agreed state of facts. The judge 
rendered an elaborate opinion on the law of the case as applicable to 
the facts. The assignments of error are (1) that the court erred in 
instructing the jury to flnd a verdict for the plaintiff, with interest 
from the 5th day of November, 1895; (2) the court erred in refusing to 
instruct the jury, at the instance of the défendant, as follows: "If 
they believed the évidence, they must flnd for the défendant." Thèse 
assigntaents of error amount to no more than the complaint that the 
judge erred in deciding the case. Counsel for plaintiff in error in 
their brief specifically point out the errors of law of which they com- 
plain. It would seem that they ought to hâve complied with our 
rule 11 (21 C. C. A. cxii., 78 Fed. cxii.), with regard to the assignment 
of errors. As there is no plain error apparent of record, we might well 
dismiss this writ of error upon this ground. 

Among other matters of law, the trial judge held that there had 
been no forfeiture of Withers' Insurance, because Withers had 
promptly paid his monthly premium, and that this payment, with the 
payments of other members of the section, and according to the course 
of dealing between the secretary of the section and the board of con- 
trol, had been deposited in the post office on the last day of the month 
of October, 1895. We concur with this flnding. Notwithstauding 
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the provision in section 10 of tte gênerai laws, that tlie officers of sec- 
tions are the agents of the members, and shall in no wise be considered 
as the agents or the représentatives of the board of control of the 
Endowment Kank or of the suprême lodge, we are of opinion that the 
secretary of the section was in fact the agent of the board of control 
to receive and forward. the dues paid by the individual members 
(Whiteside v. Suprême Conclave, 82 Fed. 275; Knights of Pythias v. 
Bridges [Tex. Civ. App.] 39 S. W. 333; and see Insurance Co. v. Wil- 
kinson, 13 Wall. 222, 2&i); and that when payment had been made 
by the insured, under section 4 of the gênerai laws, to the secretary of 
the section, the money so paid belonged to the board of control. Un- 
der a fair construction of section 6 and of section 10 of the gênerai 
lavFS, when the secretary of the section deposited in the post ofSce at 
Grreensboro the moneys collected as the monthly payments and dues 
of the individual members of the section, and, in this, foUowed a long 
course of business, the said payments and dues were then and there 
received by the board of control (Buell v. Ohapin, 99 Mass. 594; Gur- 
ney v. Howe, 9 Gray, 404); and as in this case the admitted facts 
show that the payments and dues were deposited by Chadwick, the 
secretary of the section, in the post olBce at Greensboro, on the 31st 
day of October, 1895, there was no forfeiture, under section 6 of the 
gênerai laws. Campbell v. Suprême Lodge, 168 Mass. 397, 47 N. E. 
109, does not conflict with this view of the case. Other questions ar- 
gued need not be considered. The judgment of the circuit court is 
afiQrmed. 



NEVADA co. V. FARNSWORTH. 

(Circuit Court, D. Utah. September 12, 1898.) 

Nô. 276. 

1. Attachmbnt— Nature of AcTioif— Impltbd Contract. 

The statute of Utah, permittlng an attachment In an action on a judg- 
ment or upon a contract, express or Implied, is to be construed as in- 
cludlng contracts implied In law as well as in fact, aad an attachment 
will lie In any action for a breach of duty arising ont of contract where 
the plalntlff may, at hls élection, and does, sue in contract; as In an 
action by a principal agalnst hls agent for money received, based on a 
failure of the agent to pay over on demand money intrusted to him by 
the principal to use in making certain payments, and which was con- 
verted by the agent. 

8. SaMK— BOFFICIBKCY OF AfFIDAVIT. 

An affldavlt In attachment, charging in the language of the statute that 
the debt was fraudulently contracted, or the obligation fraudulently in- 
curred, is sufflcient, without setting out the acts constituting the fraud. 
8. Motion— Notice to Counsbl— Hbabing. 

Where notice of a motion, setting out the grounds thereof, is requlred 
to be served on opposing counsel, only the grounds thereln stated ean be 
considered on the hearing. 
L Attachment in Fédérai, Court— Pleading—Ameudment to Suppit Juris- 

DICTIONAL AVBRMENT.S. 

Though a complalnt on whlch a wrlt of attachment is issued fails to 
allège facts necessary to give the court jurisdiction, the defect Is cured 
by an amendment, made on the hearing of a motion to discharge the at- 
tachment, showing that such facts existed when the complaint was 
originally flled and the wrlt Issued. 
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Opinion on Motion to Dissolve Attachment. 

C. C. Dey and J. A. Street, for plaintifï. 

Barlow, Ferguson, Moyle, Zane & Costigan and J. L. Kawlins, for 
défendant. 

MAESHALL, District Judge. The case made by the complaint 
is tMs: The plaintif intrusted to the défendant, its agent, large 
sums of money with which to make certain payments. The défendant 
paid a portion of the money in accordance with the instructions, but 
retained a large part, and converted the same to his own use. The 
complaint, however, does not proceed in tort for the conversion, but 
ex contractu for money had and received to the plaintiff's use. In 
aid of the action, an attachment was sned out and levied on property 
of the défendant, vvlio now moves to discharge the same on the fol- 
lowing grounds: (1) That the plaintiff's cause of action is not based 
upou an express or imiiied contract; (2) Ihat the debt or obligation 
is not shown to hâve been fraudulently contracted. 

The statutes of Utah only permit of an attachment in an action 
upon a judgment, or upon a contract, express or implied; and it is 
urged with much force that, treaiing the action as in assumpsit, it is 
based upon a quasi contract, which it is a misnomer to call an implied 
contract, wanting, as it is, in most of the éléments of a true contract. 
The whole theory of contracts implied in law was originated for the 
purpose of giving a remedy ex contractu for certain wrongs, and it 
does not promote clear thinking to embrace in one classiiication two 
things so essentially différent as an obligation based on the consent of 
the parties and one imposed by law, from motives of public policy, 
frequently against the intention of the parties. But, however un- 
scientific such a classification is, simple implied contracts are usually 
subdivided into contracts implied in fact and contracts implied in 
law. The first, it is needless to say, is a true contract, the agreement 
of the parties being inferred from the circumstances; the latter but 
a duty imposed by law, and treated as a contract for the purposes of a 
remedy only. This classification of implied contracts makes it diffl- 
cult to interpret a statute where the term is used. In each case it be- 
comes a question whether the gênerai meaning, or the more limited, 
if more accurate, meaning, was, by the législature, intended. This 
législative intent must be sought in the particular statute in question, 
but, in the absence of any liglit throvrn thereon by the language or 
object of the statute, or of other statutes in pari matcria, it must be 
held, I think, that the législature intended that meaning which is 
commonly assigned to the words, even if such définition be less ac- 
curate or scientiflc. In this case it îs urged that the statute has 
mentioned judgments and contracts, express or implied. That the 
expression of judgments, a species of quasi contracts, shows that 
the législature did not intend to include under implied contracts such 
contracts as are implied in law. In the usual classification of con- 
tracts, Judgments are classifled as contracts of record, and simple con- 
tracts are subdivided into express contracts and implied contracts; 
and I think that it was the memory of this classification v/hich cause/' 
the framers of the statute to treat judgments as différent from implie' 
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contracta. There is notMng in ttie object of the statute which war- 
rants the inference that it was intended to discriminate in favor of 
the wrongdoer. There is a plain reason why attachments were net 
permitted in actions sounding in damages, for, if allowed in such ac- 
tions, property of the défendant might be incumbered in an amount 
altogether ont of proportion to the sum flnally recovered. But in 
assumpsit, where the tort is waived, the sum sued for is the beneflt 
unjustly retained by the défendant; not the damage to the plaintiff, 
usually more uncertain in amount. Keener, Quasi Cont 160. There 
is nothing in the wording of the statute which would warrant a hold- 
ing that the législature used the term "implied contract" in other than 
its usual meaning, or that contracts implied in law were not intended 
to be included. The weight of authority supports this conclusion. 

The question was raised in Bank v. Fonda, 65 Mich. 533-536, 32 
N. W. 664, 665, — a case similar to this, and under a similar statute, — 
and Chief Justice Campbell, in giviag judgment, said: 

"It is sufflcient to say that, wben the statute glves the remedy in cases of 
express and implied contract, we hâve no authority to graft an exception 
on the statute, and hold that there are différences in implied contracts; and 
that, where an action of tort will lie, the fact that assumpsit will also lie 
does not make the case one of contract. This distinction, if attempted, 
would lead to great confusion. In cases of bailment, there bas always been 
a choice of forms of action between actions on the case and assumpsit, 
which is itself really an action on the case. Case lies for breach of duty, 
and assumpsit for breach of promise. A duty certainly arises out of prom- 
ises; and the law implies a promise out of most duties. Whatever author- 
Izes the implication of a promise authorlzes a suit in assumpsit for Its 
breach. That is the essence of the doctrine of implied assumpsit, and any 
further refinement on this doctrine would lead to no good end. There is no 
such equity in favor of wrongdoers that exceptions should be created in thelr 
favor." 

To the same effect are Elwell v. Martin, 32 Vt. 217, and Grould v. 
Baker (Tex. Civ. App., 1896) 35 S. W. 708. The authorities are col- 
lected in 3 Am. & Eng. Enc. Law, 192. 

In Fuel Co. v. Tuck, 53 Cal. 304, the défendant agreed to manu- 
facture certain machines for plaintiff, and deliver them within a speci- 
fied time. A part of the purchase money was advanced to défendant, 
who failed to complète the machines within the time limited. The 
plaintiff thereupon sued to recover the money advanced, upon the 
ground that the considération upon which it was paid had whoUy 
failed. An attachment was sued out in aid of the action, and défend- 
ant sought to hâve the same discharged, for the reason that the 
cause of action did not arise upon a contract express or implied. The 
court said that "the authorities appear to be uniform to the effect 
that, where a sum of money bas been paid upon a considération which 
has entirely failed, the law implies a promise to refund it"; and the 
attachment was sustained. 

In Tabor v. Mining Co., 14 Fed. 636, Judge Hallett, in concluding 
that the Colorado statute did not permit an attachment in a suit for 
the proceeds of ore converted by défendant, — a resuit clearly warrant- 
ed hj the course of législation on the subject in Colorado, as shown in 
the opinion, — distinguished the case of Fuel Co. v. Tuck by saying 
that the implied contract in that case "may be assigned to the class of 



NEVADA CO. V. FARNSWORTH. 167 

tacit agreements already mentioned, which, if not expressed în words, 
are evincible from the acts of the parties, and stand fuUy within 
their intention." The case at bar can be similarly distinguished from 
Tabor v. Mining Co. Wherever a deflnite duty arises ont of a con- 
tract or contract relation, a promise to jîerform that duty may, with- 
out violence, be considered as a term of the contract implied in fact. 
A principle of law attaches it to the contract, and the parties are 
conclusively presumed to contract with référence to such principle. 

In Pollock on Contracts (page 11), in discussing this question, the 
author says: 

"Sometimes, no doubt, it is difflcult to draw the Une. 'Where a relation ex- 
îsts between two parties which involves the performance of certain duties 
by one of them, and the payment of reward to him by the other, the law 
will imply (fictitious contract) or the jury may Infer (true contract) a prom- 
ise by each party to do what is to be done by him.' Morgan v. Ravey (1861) 
6 Hurl. & N. 265. It was held in the case cited that an innkeeper promises 
in this sensé to keep bis guest's goods safely. The case of a carrier is 
analogous. So where A. does, at B.'s request, something not apparently Illé- 
gal or wrongful, but which in fact exposes A. to aij action at the suit of a 
third person, it seems to be, not a proposition of law, but an inference of 
fact which a jury may reasonably find, that B. must be talsen to hâve prom- 
ised to indemnify A. Dugdale v. Lovering (1875) L. R. 10 C. P. 196." 

In this case the complaint shows an employment of défendant as 
the plaintiff's agent, a custody by him, in the course of his employ- 
ment, of the plaintiff's money, and a failure to pay the same to the 
plaintiff on demand. It may be said that the duty to pay the money 
arose out of the contract of employment, and the failure so to do was 
a violation of that contract. Bank v. Fonda, 65 Mich. 533-536, 32 
N. W. 664. 

As to the second ground on which the motion is based, it appears 
that in the affidavit the cause of attachment is set out in the language 
of the statute, but that the facts showing that the debt was fraudu- 
lently contracted, or the obligation fraudulently incurred, are not 
stated. The statement of the cause of attachment in the language 
of the statute, and without setting out the spécifie acts of fraud, has 
been very generally held sufficient. Auerbach v. Hitchcock, 28 
Alinn. 73, 9 N. W. 79; Sharpless v. Ziegler, 92 Pa. St. 467; Stevens v 
Middleton, 26 Hun, 470; Wap. Attachm. §§ 122, 123. 

At the hearing several objections to the attachment were urged, 
which are not stated in the written motion served on plaintiff's coun- 
sel. Thèse objections cannot be considered. The object of a notice 
of a motion setting out the grounds thereof would be def eated if, on 
the hearing, other grounds could be added. Instead of being an aid 
in such case, a notice would be but a trap to opposing counsel. One 
of the objections, however, is claimed to go to the jurisdiction of the 
court, and it is argued that this question may be raised at any time, 
and without notice. Yielding to the argument of counsel in this 
particular, it will be seen that the court had jurisdiction. The com- 
plaint, as it stood when the writ was issued, set out that the plain- 
tiff was organized under the laws of New Jersey, and that the défend- 
ant was a résident of Utah ; but failed to state that défendant was a 
citizen of Utah. On the hearing of the motion the complaint was 
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amended wîthout objection to show that at the time of the bringing of 
the action the défendant was a citizen of Utah. So that the diverse 
citizenship necessary to the jurisdiction of the court in fact existed, 
although, in the first instance, it had not been alleged. That this 
did not avoid the attachment was held by the circuit court of appeals 
of this circuit in Bowden v. Burnham, 8 C. C. A. 248, 59 Fed. 752. In 
that case, at page 251, 8 C. G. A., and page 754, 59 Fed., Judge Cald- 
well, in deliTering judgment, said : 

"The objection to the jurisdiction of the court is grounded on the fact 
that the original pétition did not disclose that the assignors of the claims 
which the plaintiffs sued on as assignées were citizens of States other than 
Kansas, and the further fact that, rejecting thèse claims, the amount claimed 
by plaintlfCs was less than $2,000. But the court very properly granted the 
plaintiffs leave to amend their complaint (section 954, Rev. St. XJ. S.), and 
it -was amended. Nevertheless, the plaintifC in error asserts that as the 
complaint, at the time the attachment was issued, did not contain the neces- 
sary jurlsdictional averments, every step talîen In the cause prior to the 
amendment was void, and that the amendment of the complaint could not 
impart vitality or validlty to anything done before the amendment was 
made. This contention ip whoUy untenable. It is every-day practice to al- 
low amendments of the eharacter of those made In this case, and when they 
are made they hâve relation to the date of flling of the complaint or the 
Issuance of the writ or process amended. When a complaint is amended, 
it stands as though it had orlginally read as amended. The court in fact 
had jurisdiction of the cause from the beginning, but the complaint did not 
contain the requlslte averments to show it In other words, the amendment 
did not create or confer the jurisdiction; it only brought on the record a 
proper averment of a fact showing Its existence from the commencement o( 
the suit." 

The motion to discharge the attachment is denied. 



HOWAED INS. CO. OF NEW YORK v. gILVBRBERG et al. 

(Circuit Court, N. D. Callfornia. August 22, 1898.) 

No. 12,545. 

1. CONTRACTS— Pl-ACE OF EXECUTION— UnDERTAKINO ON ApPBAL. 

An undertaliing on appeal, given to stay proceedings pending the ap- 
peal is not dellvered so as to become effective until flled, and hence, 
though slgned in another state, is "executed" In the state where flled. 

2. Limitation of Actions— Califoknia Statdte. 

An undertaliing given on appeal from a judgment of a court of New 
Yorlî, though signed in Califomia, Is "an instrument of writing executed 
ont of the state," within the provision of Cal. Code Clv. Proc. § 339, 
prescriblng the limitation of actions on such Instruments. 

8. Same — AvPBAL Undbrtaking — Epfect of Further Appeal. 

ïhe runnlng of the statute agalnst an action on an appeal undertalsing 
given on appeal to the gênerai term of the superior court of the city of 
New Yorlî is not afïected by the taliing of a further appeal from the 
judgment of the gênerai term to the court of appeals. 

Freeman & Bâtes, for plaintiff. 

Lester H. Jacobs and Deal, Tausky & Wells, for défendants. 

MOEROW, Circuit Judge. This is an action to recoyer the sum ot 
$7,485.83 from S. Silverberg and William 0. Pease, as sureties on the 



HOWARD INS. CO. V. BILVEEBEEG. 169 

bond of Julius Jacobs and George Easton, against whom this plaintiff 
recovered a judgment in the superior court of the city of New York. 
The plaintiff is a corporation organized and existing under the laws 
of the State of New York, and the défendants are citizens and rési- 
dents of the state of Califomia. A demurrer is interposed to the 
complaint on several grounds; among others, that the action is barred 
by the statute of limitations of the state of Califomia as contained 
in section 339 of the Code of Civil Procédure. A motion is also 
made to strike ont certain parts of the complaint. As the question 
of the bar of the statute of limitations will be conclusive of the case, 
it will be unnecessary to consider any of the other objections pre- 
sented to the complaint. 

The complaint shows that the plaintiff in this case recovered a judg- 
ment against Julius Jacobs and George Easton on February 1, 1892, in 
the superior court of the city of New York, for the sum of $7,485.83 ; 
that thereupon, after the entry of said judgment, and before the lOth 
day of August, 1892, the said Jacobs and Easton appealed from said 
judgment rendered against them to the gênerai term of the superior 
court of the city of New York; that by virtue of section 1307 of the 
Code of Civil Procédure of the state of New York it was necessary, 
in order to perfect said appeal, "to file with the clerk with whom the 
judgment appealed from is entered, an undertaking on appeal as 
prescribed in such Code"; that said Jacobs and Easton desired to 
appeal from said judgment against them, and to stay the exécution 
thereof pending such appeal, but were unable to procure sureties 
upon their undertaking on such appeal residiug in the state of New 
York, and said Jacobs and Easton thereupon requested this plaintiff 
to accept as sureties on such undertaking the défendants hereinbefore 
named, who then resided in the state of Califomia, and the plaintiff 
thereupon agreed to accept the défendants as such sureties, notwith- 
standing they resided in the state of Califomia, and to waive the 
right to sureties residing within the state of New York; and there- 
upon, on the lOth day of August, 1893, the said défendants, at the 
request of the said Jacobs and Easton, and for the purpose of per- 
fecting such appeal and obtaining a stay of exécution, did make, 
exécute, and deliver, within the state of Califomia, their undertaking 
on appeal. The condition of the bond was that the appellants "pay ail 
costs and damages which may be awarded against the appellants on 
said appeal, not exceeding flve hundred dollars, and do also undertake 
that, if the judgment so appealed from, or any part thereof, is af- 
firmed, or the appeal dismissed, the appellants will pay the sum re- 
covered or directed to be paid by the judgment, or the part thereof 
as to which judgment shall be afiSrmed." It further appears from 
the complaint that after the exécution of the undertaking, to wit, on 
or about the lOth day of September, 1892, the plaintiff stipulated in 
writing that it would not except to the sureties thereon, and that 
such undertaking might be filed in said superior court of said city 
of New York; that no exception should be taken by the plaintiff 
to the form of the undertaking, or the time of the flling, or its justifi- 
cation of the sureties, and that such undertaking should operate as a 
stay of proceedings; that thereafter on the same day the said under- 
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taking oû appeal was filed by the said Jacobs and Easton in the office 
of the clerk of said superior court last named, and a copy thereof 
served on this plaintiff; that thereafter,! on the 15th day of January, 
1894, the said gênerai term of the said superior court of said city 
of New York duly gave, made, and entered its order and judgment 
affirming in ail respects the said judgment so appealed from, and 
at the same time awarded the plaintiff for costs and damages the sum 
of $117.59; that by section 1309 of the Code of Civil Procédure of the 
State pf New York it is provided that an action shall not be main- 
tained upon any undertaking given upon an appeal until 10 days hâve 
expired since the service upon the attorney for the appellant of a writ- 
ten notice of the entry of a judgment or order alfirming the order or 
judgment appealed from; that on the 15th day of January, 1894, the 
plaintiff, by its attorneys, served upon the attorneys in said action of 
said appellants, Jacobs and Easton, personally, a written notice of the 
entry of such judgment of afiBirmance and awarding the sum of 
1117.59. It is also further averred that thereafter, on the 17th day 
of April, 1897, the plaintiff, by its attorneys, in accordance with the 
provisions of section 1309, above referred to, served upon the défend- 
ants in this suit a written notice of the entry of the judgment affirm- 
ing the judgment so appealed from, which said service was made by 
mailing to each of the said défendants, in a post-paid wrapper, ad- 
dressed to each of said défendants at his last-known post-olHce ad- 
dress, to wit, the city of San Francisco, in the state of Oalifornia. It 
is also further averred that on or about the 13th day of Deeember, 
1894, the said Jacobs and Easton appealed to the court of appeals of 
the state of New York from the judgment of afflrmance entered as 
aforesaid by the gênerai term, and the said court of appeals, by its 
order duly given, made, and entered in the year 1896, affirmed said 
judgment so appealed from, and said judgment of the superior court 
of the city of New York thereupon became final. 

It is contended by counsel for défendants that the cause of action 
set forth in the complaint as above stated is barred by the provision 
of the statute of limitations of this state as contained in subdivision 
1 of section 339 of the Code of Civil Procédure of this state, which 
provides that the period prescribed for the commencement of "an 
action upon any contract, obligation, or liability, not founded upon 
an instrument in writing, or founded upon an instrument of writing 
executed out of the state," is two years. In support of this conten- 
tion it is maintained that the présent action is "founded .upon an in- 
strument in writing executed out of the state"; that, although signed 
in Oalifomia, the undertaking was delivered in New York; that de- 
livery is as essential to the validity of the exécution of an under- 
taking as signing and justification of the sureties are; and that the 
undertaking sued on in this case can only be deemed to hâve been 
fully executed in law when the contract was given life by delivery 
in the state of New York. As this action was not begun until De- 
Cember 22, 1897, and the judgment of the gênerai term of the supe- 
rior court of the city of New York was made and entered on January 
15, 1894, more than two years had elapsed before the bringing of this 
action ; and, if the contention of counsel for the défendants be sound. 
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it follotvs that the action is barred by the limitation prescribed in sub- 
division 1 of section 339 of the Code cf Civil Procédure of this state, 
above referred to. On behalf of the plaintiflE it is contended that the 
undertaking was, to ail intents and purposes, executed in this state, 
and that, therefore, the limitation prescribed by subdivision 1 of sec- 
tion 339 of the Code of Civil Procédure of this state is inapplicable; 
but that, on the contrary, the cause of action is governed by section 
337 of the Code of Civil Procédure, which prescribes a period of four 
years within which "an action upon any contract, obligation, or lia- 
bility founded upon an instrument in writing executed in this state" 
may be brought. It is obvious that the controlling question is as 
to where the undertaking sued upon can be deemed to hâve been ex- 
ecuted, — whether in California or in New York. If in California, then 
the action would not be barred; if in New York, it would be. We 
therefore inquire into what constitutes the exécution of an undertak- 
ing. That delivery is essential to the valid exécution of an under- 
taking is elementary law. 4 Am. & Eng. Enc. Law, p. 622, and cases 
there cited. Further, it must hâve been accepted by the obligée. 
Id. p. 623, and cases there cited. In thèse respects, a bond or an 
undertaking is like a deed. Section 1626 of the Civil Code of Cali- 
fornia provides that "a contract in writing takes effect upon its de- 
livery to the party in whose favor it is made, or to his agent." Sec- 
tion 1933 of the Code of Civil Procédure of California provides : "The 
exécution of an instrument is the subscribing and delivering it, with 
or without afflxing a seal." The importance of a delivery with référ- 
ence to the valid exécution of the undertaking in this case is évident, 
for it is too plain for question that, had the undertaking been signed 
in California, but never delivered in New York, and flled with the 
clerk of the court as required by law, no rights would hâve been de- 
rived under it, and no liability would bave been created against the 
sureties. Clark v. Child, 66 Cal. 87, 4 Pac. 1058; Stetson v. Briggs, 
114 Cal. 511, 46 Pac. 603; Ivey v. Land Co., 113 Cal. 196, 201, 46 Pac. 
926. In the latter case the foUowing language was used: "The ac- 
ceptance and exécution of the proposed contract was not complète 
until such delivery, and the place of delivery, being the place where 
the last act is performed which is necessary to render the contract 
obligatory, is the place where the contract is made;" citing Ford v. 
Insurance Co., 99 Am. Dec. 668; Milliken v. Pratt, 125 Mass. 373; 
Ames V. McCamber, 124 Mass. 85; Insurance Co. v. Tuttle, 40 N. J. 
Law, 476; Shuenfeldt v. Junkermann, 20 Fed. 337; Whiston v. Stod- 
der, 8 Mart. (La.) 95; Scudder v. Bank, 91 U. S. 406. See, aiso, Hib- 
berd v. Smith (Cal.) 4 Pac. 473. The undertaking in this case was 
given to perfect an appeal and to stay proceedings in the state of 
New York in an action pending in that state. As a matter of law, 
it could only become operative for thèse purposes, and the liability 
of the bondsmen to the plaintiflE could only accrue and become flxed, 
when the undertaking was filed with the clerk of the court. Section 
1326, Code Civ. Proc. N. Y. The undertaking had no validity for 
the purposes for which it was given until it was iiled with the clerk 
of the court, and it is the flling which, in law, must be the delivery of 
an undertaking. It was held in Kaymond v. Eichmond, 76 N. Y. 106, 
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that untîl an unaertaking is flled and served tLere Is no appeal. Bee, 
further, on the gênerai proposition tliat there is no appeal until the 
appeal bondis flled: Webber t. Brieger (Colo. App.) 27 Pac. 871 ; Hol- 
loran v. Eailway Co. (Ind. Sup.) 28 N. E. 549; Insurance Co. v. Wager, 
37 Fed. 59; The S. S. Osborne, 105 U. S. 447, 450. In the case ol 
Belden v. Canal Co., 29 N. Y. 634, it was held that, where a bond had 
to be flled in the county clerk's office, the acceptance by the clerk 
constituted the delivery. See, also, Dore v. Covey, 13 Cal. 502; 
Holmes v. Ohm, 23 Cal. 268. The undertaking, therefore, having 
been delivered, and the exécution completed, by its being flled with 
the clerk of the court in New York, where the judgment was renderedj 
it must, in the eyes of the law, be deemed to hâve been executed in 
New York. "Wîiere a contract is delivered, or flrst becomes a bind- 
ing obligation upon the parties, is deemed the place of contract for 
the purpose of distinguishing what law governs." 3 Am. & Eng. 
Enc. Law, p. 547. The following cases tend to establish this doc- 
trine: Milliken v, Pratt, 125 Mass. 374; Cook v. Litchfleld, 9 N. Y. 
279; Lawrence v. Bassett, 5 Allen, 140; Bell v. Packard, 69 Me. 
105; Lee v. Selleck, 33 N. Y. 615; Bruce v. Maryland, 11 Gill & J. 
383; McPherson t. Meek, 30 Mo. 345; Wildcat Branch v. Bail, 45 
Ind. 213; Bank v. Low, 8 Abb. N. C. 390; Duncan v. TJ. S., 7 Pet. 435; 
Tilden v. Blair, 21 Wall. 241; Shuenfeldt v. Junkermann, 20 Fed. 357; 
Com. V. Kendig, 2 Pa. St. 448; Hall v. Parker, 26 Am. Kep. 540; Min- 
nesota V. Young, 23 Minn. 551; Flanagan v. Meyer, 41 Ala, 132; U. S. 
V. Le Baron, 19 How. 73. An agreement by the consigner to indem- 
nify his consignées, residing in another state, against liability by their 
having voluntarily become security to release his vessel from attach- 
ment, is to be regarded as a contract governed by the law of the lat- 
ter place. Boyle v. Zacharie, 6 Pet. 635. See, also, WoodhuU v. 
Wagner, Baldw. 296, Fed. Cas. No. 17,975. 

The pendency of the appeal from the gênerai term of the superior 
court of the city of New York to the court of appeals, as set forth in 
the complaint, could not operate to extend the statute of limitations. 
The bond was given to abide the décision, on appeal, of the gênerai 
term of the superior court of the city of New York; not of the court 
of appeals. It did not purport to relate to the court of appeals. 
The sureties did not obligate themselves to answer any costs and 
damages to be adjudicated by that court. Their liability was lim- 
ited strictly to the décision and judgment of the gênerai term of the 
superior court of the city of New York. In the following cases in 
New York it has been held that it is no défense to a statute of lim- 
itations on a suit based upon an undertaking to stay proceedings on 
appeal to the gênerai term of the superior court that the défendant 
had since appealed to the court of appeals. Burrall v. Vanderbilt, 6 
Abb. Prac. 70; Heebner v. Townsend, 8 Abb. Prac. 234. 

There is nothing in the other objections presented by counsel for 
plaintiff. Upon the whole of the case, I conclude that the under- 
taking sued upon in the case at bar was executed, in law, in the state 
of New York, and that any action thereon in this state against the 
sureties is barred by the provisions of section 339 of the Code of Civil 
Procédure of this state. The complaint will be dismissed, and it is 
80 ordered. 



HAKVESTEE KING CO. V. MITCHELL, LEWIS A STAVEB CO. 173 

HARVESTER KING CO. v. MITCHELL, LEWIS & STAVER CO. 
(Circuit Court, D. Oregon. August 25, 1898.) 

1. CoNTRACT— Considération — Wakt of Mutualitt. 

A contract by which one party agrées to order from the other ail of 
certain machines and extras required to supply the trade of a certain 
territory, which the second party agrées to furnish "without any lia- 
bility for damages for failure from any cause to furnish such machines 
and extras," créâtes no obligation on the part of the second party, and Is 
without mutuality. 

S. Samb— Part Performance op Voidablb Conthact. 

Where a contract, Toidable for want of mutuality because by its terms 
ft does not bind one of the parties, is performed by such party on demand 
made by the other, It becomes obligatory. 

This is an action for breach of contract, and was heard on a motion 
to strike ont parts of tlie complaint. 

J. E. Stoddard and E. B. Watson, for plaintiff. 

Idleman & Webster and Dolph, Mallory & Simon, for défendant. 

BELLENGER, District Judge. This action arises ont of a contract 
between the Graver & Steele Manufacturing Company and the défend- 
ant. The plaintiff company has succeeded to the rights of the former 
Company under the contract. By this contract the Graver & Steele 
Manufacturing Gompany appointed the défendant company their 
agent for the sale of their harvesting machines in the states of Oregon 
and Washington and Northern Idaho, for a "term ending December 
31, 1893." The défendant company accepted the appointment and 
agency, and agreed — 

"To sell the goods of the first party on commission. To get such commission 
from the sale of such goods, at priées over and above the priées herein 
named, such commission to be in full pay for ail services and demands or 
claims under this contract. To order from the lirst party ail machines 
and extras needed for the trade in said territory; not to order more machines 
than he has good reason to believe will be needed for said trade. To handle 
the header of the flrst party's make exclusively. To promptly receive ail 
machines and extras ordered or transferred to him under this contract. To 
pay the f reight on same, keep the same vrell housed and properly stored until ' 
sold, and ail unsold to June Ist, 1894 (or until otherwise disposed of by flrst 
party). To make no charge for storage or caring for goods. To pay ail 
taxes ajid assessments on said goods while in second party's possession. To 
Insure goods in the name and for the beneflt of the flrst party for two-thirds 
of their net priée, and, upon failure to insure, in case of loss to stand in- 
debted to flrst party for amount for which they should hâve been insured. 
First party to be charged with cost of Insurance on machines while in Port- 
land, Oregon. To push the sale of said goods by canvasslng, exhibiting, and 
advertising to the best of second party's ability. To do ail necessarj^ expert 
work pertaining to such machines, at their own expense. To sell machines 
subject only to the conditions of the printed warranty of the first party, and 
on no other conditions whatever. To deliver to each purchaser copy of 
such warranty. To order from flrst party ail extras that may be needed for 
said territory." 

In considération of thèse agreements on the part of the défendant 
company, the manufacturing company, party of the first part, agreed 
to fill the orders of the second party for machines and extras without 
any liability for damages for failure from any cause to furnish such 
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machines and extras. The complaint is that the défendant, in viola- 
tion of its agreement, supplied the market only in part with extras 
manufactured by the Graver Company; that it did not order from the 
Company the extras required by the market, nor sell ail that were or- 
dered; but that it supplied the market, to an amount stated in the 
complaint, with extras manufactured by itself, or bought from other 
parties, to the damage of the Graver & Steele Manufacturing Gompany. 
I am of the opinion that there is no mutuality in the contract sued 
on. The stipulation against liability on plaintifE's part for damages 
for its f allure from any cause to comply with the contract in effect re- 
leases the plaintiff from any obligation to perform its agreements. 
Where there is no liability, there is no obligation, and, without an 
obligation to perform on the part of one of the parties, neither is 
bound. So much for the terms of the contract. It is, however, 
alleged in the complaint, in effect, that at defendant's request, or on 
its order, plaintiff fumished the goods and wares agreed to be fur- 
nished to a much larger amount than was sold by it, and that défend- 
ant supplied from other sources to its customers goods to a large 
amount of the character for which it had accepted plaintiff's agency. 
Now, to the extent to which goods were supplied by plaintiff on de- 
fendant's order, and for which there was a demand in defandant's 
business, as shown by its sales, the défendant is liable under its con- 
tract. It was open to the défendant to hâve refused to proceed under 
this contract; but when it calls upon the other party for a compliance 
with its agreements, and such agreements are complied with, it is too 
late to say that the obligation to perform such agreements was not 
binding, and might hâve been refused. A contract, when executed 
by one party, is a sufBcient considération for the agreements of the 
other, without référence to the obligatory character of the agreements 
that hâve been performed. The case is not différent in principle from 
one where a party agrées to sell to another certain goods, upon a 
promise to receive and pay for them, but the circumstances of the 
case are such that no action will lie against the seller for a failure on 
his part. Now, if in such case the seller does in fact comply with 
his agreement, and the goods are delivered, much less where this is 
done upon a spécial order therefor, the duty to pay for them is abso- 
lute. The motion to strike out parts of the complaint is denied. 



PATENT TITLB CO. v. STRATTON.i 

(Circuit Court, D. Colorado. September 8, 1898.) 

1. BiLLs AND Notes— What Law Qovbrns— Place op Contract, 

The instrument sued on is a negotiable promissory note, and, having 
been made in Colorado, Is to be govemed by the statute of Colorado, 
instead of the gênerai princlples of the law merchant. 
8. Same— Purchasbr from Bona Fidb Holder. 

The plaintiff, having received the paper from a bona fide holder, ac- 
quired a good title thereto. 

1 [We are indebted to Messrs. Banning & Sheridan, of the Chicago bar, 
for the report of this case.] 
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8. SAMB— NEGOTIABIIilTT— FOEM OF NoTE. 

ïhe fact that the note does not eontain the words "to order ," or "to 
bearer" does not affect Its negotiability. 

4 Sale— Rescission— Failure to Exercise Option. 

The défendant, having reserved time in which to détermine whethev 
he Tvould keep tlie stocli: purchascd and pay the money, or retum the 
stocl£ and thus discharge the note, by failing to retum the stock within 
the tlme reserved must be held to hâve elected to keep the stock and to 
pay the money. 
6. Same—Fraud— Lâches. 

The rule is well settled that a party must elect, as soon as he discov- 
ers that a fraud has been practiced upon hlm in the making of a con- 
tract, whether he will abide by the contract or not. 
6, 8amb — Prauddlekt Rbpresentatioks. 

Statements and représentations as to the value of Inventions, and as 
to what could be done with them in the future, are Insufflcient upon 
which to predicate fraud. 

This action was at law, on the following instrument, with its in- 
dorsements: 

"Colorado Springs, Colorado, March 7th, 1896. 

"I bave this day purchased of Orrin B. Peck twenty-flve hundred shares, 
of one hundred dollars each, of the capital stock of the Peck Colorado Com- 
pany, of Chicago, Illinois, at par, being one-fourth of the capital stock of 
said Company, a corporation of the state of Illinois; and I hâve paid to him 
the sum of ûfty thousand dollars In cash, and one hundred tbousand dollars 
to be placed in the treasury of said company, to be used and paid out in 
Colorado for the use of said company in said state from time to time as 
needed. In fuU payment for fifteen hundred of said shares. And for the re- 
malning one thousand shares I am to pay the sum of one hundred thousand 
dollars in payments at the times and in the amounts as folio ws, viz.: Fifty 
thousand dollars on or before six months from this date, and the remaining 
fifty thousand dollars on or before January Ist, A. D. 1897; said payments 
to be made at Chicago, Illinois, by placing the amounts to the crédit of the 
said Orrin B. Peck at the National Bank of Illinois, at the city of Chicago, 
111.: provided that I may, instead of making any or ail or either of said 
payments, return to said Orrin B. Peck any portion of said one thousand 
shares at any time before the said payments, or either of them, becomes 
due, and thereupon be released and relieved from any obligations to pay 
for any and ail such shares so returned. In case the stock is returned, it 
shali be by the assignment of the number of shares so returned, duly ex- 
ecuted and delivered, with the certiflcate so assigned, to the said Orrin B. 
Peck, or to the said bank above mentioned for him. W. S. Stratton. 

"I hereby agrée to the above, and the terms and conditions above set forth 
are consented to, and the same are satisfactory to me. Orrin B. Peck. 

"Pay to the order of Orlando H. Manning. Orrin B. Peck. 

"September 4th, 1896." 

"I hereby assign ail my right, title, and interest in the within instrument 
signed by V,'. S. Stratton, and dated March 7th, 1896, to the Patent Title 
Company, of Chicago, Illinois, without recourse on me, as vendor, assigner, 
or otherwise, in any event whatsoever; and the assignée accepts the same on 
that condition. Orlando H. Manning." 

Sections 243 and 244 of the statutes of Colorado (Mills' Ann. St.), in force 
at the time the above instrument was given, read: 

"Ail promissory notes, bonds, due bills and other Instruments in writing 
made by any person. whereby such person promises or agrées to pay any 
sum of money, or article of Personal property, or any sum of money in Per- 
sonal property, or acknowledges any sum of money or article of Personal 
property, to be due to any ôther person or persons, shall be taken to be due 
and payable to the person or persons to whom the said note, bond, bill, or 
other instrument In writing is made. 
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"Any such note, blll, bond or other instrument In wrltlng, made payable 
to any person or persons, shall be assignable by endorsement thereon, un- 
der the hand of such person or his assignée, so as absolutely to transfer and 
vest tbe property thereof in each and every assignée successively." 

The défendant in his answer denied, in hls first défense, that the instru- 
ment sued on was a negotiable promissory note, but alleged that It was 
conditional and contingent, and amounted simply to a spécial contract; and 
in hls second défense he set up a fallure of considération, fraudulent repré- 
sentations In the procurlng of the instrument, attempted rescission of the 
contract by offering to return the stock in March, 1898, etc. To make out 
thèse défenses the défendant alleged: That the sole asset of the corporation 
issuing the stock mentloned in the instrument sued on was a license to 
use a certain patented proeess and patented machinery for the centrifugal 
concentration of ores within the state of Colorado, outside of El Paso coun- 
ty. That, to efCect the sale of the stock to the défendant, the payée of the 
instrument sued on represented the proeess to be very valuable. That a mill 
could be erected at the défendant'» mine, containing such patented ma- 
chinery, which could successfuUy treat and concentrate not less than 20O 
tons of ore from said mine in 24 hours at a cost much less than the défend- 
ant was paying for the treatment of his ores. That said patented proeess 
would, on account of its superior fitness to ail other processes then in use 
by the défendant and others throughout the state of Colorado, save as large 
a percentage of the yalues in said ores, and in ail ores mined throughout 
the state of Colorado, as could be saved by any other proeess, at much less 
cost for treatment. That the payée promised and agreed to ereet such a mill 
at défendants mine. That when erected the machinery in said mill broke 
down and proved worthless, in making a test of the same upon defendant's 
ores. That the payée had by a written contract of warranty guarantied 
and warranted said mill to fulfiU his said représentations. That upon such 
représentations and written warranty défendant wholly and entirely relied 
In purchasing the stock and giving the instrument sued on. That the writ- 
ten warranty had wholly failed, and the représentations made were wholly 
false and untrue, and the proeess as well as the stock was wholly worthless. 
That the défendant had tendered back the stock in March, 1898. That more 
than one year prior thereto he had notifled the holder of the instrument 
sued on of his intention not to pay it, on account of the facts aforesald. 
And that the plaintiff had knowledge of the failure of the considération of 
the instrument in suit at the time of its purchase thereof. 

The plaintiff moved to strike out the allégation of the first défense, to the 
effect that the instrument sued on was not a negotiable promissory note, 
and demurred to the second défense. The grounds of demurrer relied on 
were: (1) That, the instrument sued on being a negotiable promissory note, 
the second défense was insuthcient, as it failed to allège knowledge in plain- 
tifC's assignor of any equities on the part of the défendant, so that, being 
an innocent purchaser, he transmltted a good title to the plaintifC; (2) that 
as the instrument sued on reserved a particular mode for discharging it, 
aside from the payment of money, it could be discharged in no other way, 
and that the second défense was insufflcient, as it failed ta allège a discharge 
or attempted discharge in the mode reserved; (3) that, as the instrument 
sued on gave the défendant time in which to décide whether to keep the 
stock and pay the money, or to return the stoclc and discharge the obliga- 
tion, the failure to return the stock within the prescribed time was an 
élection to keep it and pay the money, and that the second défense was 
Insufflcient, in that it showed no reason why such élection should not be 
effectuated and enforced; (4) that, as the second défense showed on its face 
that the défendant had knowledge of the alleged fraud for more than a 
year before he attempted to rescind the contract, his delay amounted to a 
confirmation of the contract, and a waiver of any supposed right of rescis- 
sion; (5) that inasmuch as the défendant had until December 31, 1896, a 
contractual right to extinguish his liabllity by returning the stock pur- 
chased, any ground for rescinding the contract in -existence and known to 
the défendant prior to such date was waived, extinguished, and lost by the 
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nonexercîee of hls contraetual right, and that the second défense was in- 
sufflcient, In that it failed to show that the grounds of rescission relied on 
arose after, or were ascertained after, the expiration of the perlod reserved 
by the contract In which to détermine whether to return or to keep the 
stock; (6) that in rescinding a contract the entire considération must be re- 
turned or tendered baek, and that the second défense -was insufficient, In 
that it showed that the défendant had only tendered back a portion of the 
considération; (7) that the second défense was Insufficient, in that while it 
showed that the instrument sued on was given for the purchase of stock 
In a Company having an exclusive llcense to use certain patented machinery 
and prooesses In Colorado, which machinery and processes it alleged were 
wholly worthless and of no value, It failed to allège that the patents were 
Invalld or void, so that such exclusive license could not be preserved and 
enjoyed under the patents, whereby there would resuit a failure of consid- 
ération; and (8) that the statements and représentations alleged to hâve 
been made at the time the instrument sued on was given related slmply 
to the supposed value of the inventions, and what could be done wlth them 
In the future, and did not relate to past or existlng material facts, so that 
the second défense failed to présent any case of fraud as relied on. 

In support of the first ground of demurrer, plalntiff cited National Bank 
of Washington v. Texas, 20 Wall. 90; McClure v. Oxford Tp., 94 U. S. 432; 
Sappington v. PuUiam, 3 Scam. 387; Eoosa v. Crist, 17 111. 452; Thackeray 
V. Hanson, 1 Colo. 367; Cowan v. Hallack, 9 Colo. 577, 578, 13 Pac. 700: 
Lee V. Balcom, 9 Colo. 216, 11 Pac. 74; Hunt v. Divine, 37 111. 144; Meyer 
V. Well, 37 La. Ann. 160; Carnahan v. Pell, 4 Colo. 194; Kiskadden v. Al- 
len, 7 Colo. 207, 3 Pac. 221; Bllderback v. Burlingame, 27 111. 341; Archer 
V. Claflin, 31 111. 315; Vanhooser v. Logan, 3 Scam. 390; Potter v. 
Gronbeck, 117 111. 408, 7 N. E. 586; Jones v. Hubbard, 17 111. App. 567; 
Borah v. Curry, 12 111. 67, 68; Stewart v. Smith, 28 111. 406; Jacquin v. War- 
ren, 40 111. 461; Tumer v. Ballroad Co., 95 111. 145; Norrls v. Harris, 15 
Cal. 226; Ernst v. Steckman, 74 Pa. St. 13; Union Loan & Trust Co. v. 
Southern Californla Motor-Koad Co., 51 Fed. 840; Daniel v. Andrews, Dud. 
(Ga.) 157; Pool v. McCrary, 1 Ga. 321; Hatcher v. Chancey, 71 Ga. 691; 
Nipp V. Dlskey, 81 Ind. 214; Iron Works v. Cuppey, 41 lowa, 104; Riggs v. 
Price, 3 G. Greene, 334. In support of the second ground of demurrer, 
plaintiff cited McKay v. Carrlngton, 1 McLean, 54, Fed. Cas. No. 8,841; 
Pottle V. Thomas, 12 Conn. 572; Wllson v. Davis, 5 Watts & S. 523; Davis 
v. Parish, Litt. Sel. Cas. 153. In support of the third ground of demurrer, 
plaintiff cited Bish. Cont. (Bnlarged Ed.) § 808; 6 Am. & Eng. Enc. Law, p. 
251, under the head of "Election"; Marlor v. Rallroad Co., 21 Fed. 385. In 
support of the fourth ground of demurrer, the plaintiff cited Grymes v. 
Sanders, 93 V. S. 62; Stuart v. Hayden, 18 C. C. A. 618, 72 Fed. 411; Cum- 
mins V. Lods, 1 McCrary, 340, 2 Fed. 661; Auld v. Travis, 5 Colo. App. 544, 
39 Pac. 357; Grannls v. Hooker, 31 Wis. 474. In support of the fifth ground 
of demurrer, plalntiff cited Stearns v. Page, 7 How. 829; Moore v. Green, 
19 How. 72; Beaubien v. Beaubien, 23 How. 208; Wood v. Carpenter, 101 
U. S. 135. In support of the seventh ground of demurrer, plaintiff: cited 
Kneass v. Bank, 4 Wash. C. C. 12, Fed. Cas. No. 7,875; Cook v. Ernest, 5 
Pish. Pat. Cas. 396, Fed. Cas. No. 3,155; Wilson v. Hentges, 26 Minn. 288, 3 
N. W. 338; Pottle v. Thomas, 12 Conn. 569. In support of the eighth ground 
of demurrer, the plaintiff cited Bigelow, Frauds, p. 13; Kernodle v. Hunt, 4 
Blackf. 57; Hun ter v. McLaughlin, 43 Ind. 46; Neidefer v. Chastain, 71 Ind. 
364; Fouty v. Fouty, 34 Ind. 435; Burt v. Bowles, 69 Ind. 6; Fenwick v. 
Grimes, 5 Cranch, C. C. 439, Fed. Cas. No. 4,733; Long v. Woodman, 58 
Me. 52; Bigham v. Bigham, 57 Tex. 240; Electric Co. v. Dixon (Minn.) 49 
N. W. 244; Adams v. Schiffer, 11 Colo. 29, 17 Pac. 21; Beard v. Bliley, 3 
Colo. App. 483, 34 Pac. 271. 

In support of his contention that the instrument sued on was not a nego- 
tiable promissory note, because of alleged uncertainty and contlngency, the 
défendant. In addition to some of the above cases, cited Jennings v. Bank, 
13 Colo. 417, 22 Pac. 777; Whlte v. Smith, 77 111. 351; Miller v. Stone Co., 
1 m. App. 273; Kelly v. Hemmingway, 13 111. 604; Biles. Bills, § 7; Benj. 
Chalm. Dig. §§ 10, 12; Kingbury v. Wall, 68 111. 311; Baird v. Underwood, 
89 F.— 12 
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74 m. 176; Husband v. Epling, 81 111. 174; Bank v. McCrea, 106 III. 292; 
Bank V. Alton, 60 Conn. 407, 22 Atl. lOlO; Hodges v. Hall. 5 Ga. 165; Brooks 
V. HargreaveB, 21 Mlch. 260. 

Thomas A. Banning and Carpenter & McBird, for plaintifE. 

J. W. Ady, Wolcott & Vaile, and C. W. Waterman, for défendant. 

RINER, District Judge (orally). In this case a motion to strike eut 
a portion of the flrst défense set ont in the answer and a demurrer to 
the second défense set ont in the answer were filed on the 9th of 
June, 1898. This motion and demurrer were argued both orally 
and by brief in July, and the court, after an examination of the numer- 
ous décisions cited in the briefs, has reached the foUowing conclu- 
sions: 

1. That the instrument sued on is a negotiable promissory note, and, 
having been made in Colorado, is to be governed by the statuts of Colo- 
rado, instead of the gênerai principles of the law merchant; that the 
plaintiff, haring received the paper from a bona flde holder, acquired 
a good title thereto. 

2. The fact that the note does not contain the words "to order" or 
"to bearer" does not affeet its negotiability. The statute does not 
require the use of thèse or similar words to make the instrument 
negotiable. It becomes negotiable by effect and opération of law, 
and the assignment transfers the interest in the same manner as bills 
of exchange. 

3. The défendant had 10 months in which to détermine whether he 
would keep the stock and pay the money, or return the stock and thus 
discharge the note, and his failure to return the stock within the time 
provided in the contract must be held to be an élection to keep it and 
to pay the money. 

4. The answer shows that the défendant had knowledge of the fraud 
of which he complains for more than a year prior to the 12th of March, 
1898. The rule is well settled that a party must elect as soon as he 
^iiscovers the fraud praeticed upon him whether he will abide by the 
contract or not. He cannot adopt the contract if it proves to be 
bénéficiai and profitable, and also hâve the right to repudiate it if it 
proves to be a bad spéculation. 

5. The second défense in the answer is Insufflcient, because the 
statements and représentations complained of do not relate to past 
or existing material facts, but rather to the supposed value of the 
inventions, and to what could be done with them in the future. 

The demurrer to the second défense will be sustained. The conclu- 
sion reached by the court upon the demurrer necessarily disposes of 
the motion to strike, and that will also be sustained. 



MAXWBLTj v. AKIN et al. 

(Circuit Court, D. Oregon. August 25, 1898.) 

No. 2,432. 

1. Corporations— PuRPOSKs op Incorporation — Construction of Statute. 
In the gênerai incorporation statutes of Oregon, wWch authorize the 
formation of corporations "for the purpose of engaging in any lawful 
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enterprlse, business, pursult or occupation," the words "business" and 
"pursuit" are not restricted In meaning to schemes for malviog money, 
but Include any object consistent witli tbe interests of society that may 
engage the attention of men and Invite their co-operation; and a corpora- 
tion may lawfuUy be organized under such statute for tlie purpose of 
guarantying the bonds of an educational institution, to strengthen its 
crédit. 

2. SaMK— POWBKS— ESTOPPBL OF BtOCKHOLDEKS TO DbNT. 

Stocliholders in a corporation which wa.8 formed for the purpose of 
becoming guarantor of certain bonds and obligations of a third party, 
and which assumed to become such guarantor, are estopped, as against 
purchasers of such bonds, to deny the power of the corporation to incur 
obligations in that manner. 

3. SAME— ASSESSMENTS ON StOCKHOI^DEBS— POVVBES OF ReCEIVER. 

The powers of the board of dlrectors of a corporation to malie assess- 
ments against the stocliholders upon thelr subscrlptions pass to a receiver, 
who may act when the board fails or refuses to do so. 

Snow & McCamant and Richard W. Montagne, for plaintiff. 

M. L. Pipes, W. D. Fenton, H. M. Cake, H. B. Nicholas, G. G. Willis, 
W. Y. Masters, J. H. Woodward, W. A. Cleland, and Lionel R. Web- 
ster, for défendants. 

BELLINGER, District Judge. This is an action by the receiver 
to collect subscriptions made to the capital stock of the Portland 
Guaranty Company. The object for which this company was or- 
ganized is thus set forth in its articles of incorporation: 

"Article Second. The business in which this corporation proposes to engage 
is the guarantying and securing the notes, bonds, and other obligations of the 
Portland University, a corporation recently incorporated at Portland, Oregon, 
for educational purposes, In order to increase the crédit of said Portland Uni- 
versity, so as to enable it to obtain money and other property wlth which to 
efifect the objecta of Its incorporation, and to that end to acqulre, hold, plat, 
mortgage, and convey both real and Personal property." 

It is alleged, in efifect, that the Portland University issued more than 
1200,000 of negotiable bonds, and to secure the same caused a trust 
deed of its property to be executed to the Portland Guaranty Company, 
and that thereupon the Portland Guaranty Company indorsed on the 
bonds in writing its guaranty as foUows : 

"The Portland Guaranty Company, a corporation created and existing under 
and by vlrtue of the laws of the state of Oregon, the payée within named, 
for value received hereby assigns this bond to the bearer, and guaranties the 
payment thereof, and of the interest coupons thereto annexed." 

The subscribers to the stock of the guaranty company seek to avoid 
liability on the ground that the laws of Oregon do not authorize the 
incorporation of such a company, and that the obligations alleged to 
hâve been incurred by the guaranty company, and for the discharge 
of which the stock subscriptions are sought to be coUected, are not 
obligations which the guaranty company could créa te; that as to this, 
assuming that the guaranty company is lawfuUy organized, it has 
only power to guaranty obligations which hâve been first authorized 
by the Portland University by acquiriug, holding, platting, mortgaging, 
and conveying both real and personal property. In other words, the 
contention is that at most the guaranty company can only become 
responsible as a guarantor to the extent and for the proper admin- 
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istratîon of the property conveyed to it by the Portland Unîversity for 
such purpose. 

The statutes of Oregon authorize the formation of corporations for 
the purpose of engaging in any lawful enterprise, business, pursuit, or 
occupation; and it is argued that the guarantying gratuitously of the 
bonds of another corporation is not an "enterprise," "business," "pur- 
suit," or "occupation"; that there can be no such thing as an "enter- 
prise," "business," etc., by a corporation that does not contemplate divi- 
dends to its stocliholders. The statutes also provide for the incorpora- 
tion of religions, benevolent, literary, or charitable societies, or any 
societies having for their oJbject the development of the physical or 
mental capacities of their members; and, when any such Society is 
incorporated, it is required, among other things, to state in its articles 
of incorporation the "object," "business," or "pursuit" of said corpora- 
tion. So the words "business" and "pursuit," as used in the statuts, 
are not restricted to schemes for making money; nor is it to be as- 
sumed from this statute that every business and pursuit not of that 
character is intended to be clàssed as religions, benevolent, literary, 
etc. A business of this spécifie character may be incorporated under 
the statute for the incorporation of churches and societies, ar a busi- 
ness not of this spécifie character may be incorporated under the gên- 
erai incorporation act. Taken together, thèse acts show that the 
words "business" and "pursuit" are used with référence to any object 
consistent with the interests of society that may engage the attention 
of men and invite their co-operation. Unless there is a manifest 
purpose in the statute in question to use the words "business," "enter- 
prise," "pursuit," as mère dividend producing schemes, they ought not 
to be given such an interprétation. It is obviously to the public in- 
terest that men shall be encouraged to adopt, as far as practicable, 
higher ideals in their pursuits than those based upon mère money 
returns. Furthermore, there is nothing in the présent case to warrant 
the assumption that the guarantying of the bonds and notes of the 
Portland TJniversity was intended by the guaranty company or its 
stockholders to be a gratuitous act. Thèse two corporations were 
manifestly allied in a common enterprise. But, however this may be, 
the fact that the guaranty company's interest in what was done does 
not appear does not raise a presumption that it acted gratuitously. I 
am of the opinion that whatever engagements men may maké as 
individuals they may make, under the incorporation law of this staïe, 
as an association of individuals, and that the clause, "and to that end 
to acquire, hold, plat, mortgage, and convey both real and personal 
property," contained in article 2 of the articles of incorporation of the 
guaranty company, is not a limitation of the power of the company, 
but is intended to confer upon it power to deal with real estate in 
furtherance of the object of its incorporation. Furthermore, thèse 
stockholders are estopped to deny liability. They hâve assumed, 
through their organization, the authority to do what has been done. 
The corporation is in fact the stockholders acting together as an as- 
sociation. If as individuals they had guarantied the notes of another, 
and by that means had induced third persons to invest their money 
in such obligations, an attempt to escape the liability thus assumed 
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would not be thought of. There is no reason in morals or law why 
their obligations assumed through corporate action should not be 
equally binding. If they hâve assumed unwarranted corporate power, 
it is the state that is injured. It is not for them to talie advantage 
of their own wrong to escape the obligations for which they incor- 
porated themselves, and which they formally assumed, and in consid- 
ération of which the holders of thèse notes and bonds invested their 
money. "A party, individual or collective, which holds itself out as a 
corporation, acts as such in making a contract, and promises in a 
corporate name, may be sued on the contract and charged in that name, 
and will not be heard to deny the corporate character which it has 
thus assumed. Tliis estoppel opérâtes in favor of persons who hâve 
given crédit to the assumed corporation, or otherwise changed pos- 
session to their loss, upon the faith of its being what it purports to be, 
as against those who by their active conduct hâve held it out to the 
world as a corporation. It therefore estops promoters, directors, and 
stockholders from denying the fact of the existence of the corporation 
when proceeded against to charge them upon the assumption of its ex- 
istence, and of their connection with it as such." Thomp. Oorp. §§ 7650, 
7651. The cases of Thomas v. Kaiiroad Co., 101 U. S. 82, and Oregon 
Ey. & Nav. Co. v. Oregonian Ry. Co., 130 U. S. 22, 9 Sup. Ct. 409, and 
similar cases cited in support of the demurrer, are cases where the un- 
executed contracts of corporations without their powers were set 
aside. It was not held or contended in thèse cases that the défendants 
could keep or enjoy the use of property taken under an ultra vires 
contract, and refuse to pay the considération agreed to be paid. It is 
only where the party repudiating the contract pays for what it has 
had, and returns the property taken under the invalid agreement, that 
the other party will be refused relief. "The principle, properly un- 
derstood and applied, extends to every case where the considération 
of the contract has passed to the corporation from the other contracting 
party, which considération may, on well-understood principles, consist 
either of a beneflt to the corporation, or of a préjudice or disadvantage 
to the other contracting party. It is therefore not strictly necessary 
to the proper application of the principle that the corporation has 
received a beneflt from the contract, but it Is sufflcient that the other 
party has actèd on the faith of it to his disadvantage, — as where he 
has expended money on the faith of it The reason of the rule is that 
honesty and fair dealing are the highest public policy, and that a pri- 
vate corporation, which is a mère collection of individuals, is no more 
privileged to repudiate its engagements and act dishonestly than a 
single individual is." Thomp. Corp. § 6017. The power possessed by 
the board of directors to levy and collect assessments is vested in the 
receiver, who may act when the board fails or refuses, as in this case, 
to do so. The demurrer is overruled. 
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DUNDEE MOETGAGE & TRUST INVESTMENT CO., Limited, v. HUGHES. 
(Circuit Court, D. Oregon. August 4, 1898.) 

1. FORBISN COBPOKATIONS— RiGHT TO SuB— EffeCT OF DISSOLUTION. 

The Oregon statute whlch limita the life of a corporation after Us dis- 
solution to five years, durlng whlch It may maintain actions necessary 
In the wlnding up of Its aflalrs, has no application to foreign corpoia- 
tlons, whose corporate existence dépends entirely on the law of tlieir 
domicile; and where, under such law, a corporation continues to hâve 
the right to sue indefinltely after dissolution in closlng up Its former 
business, such right will be reeognlzed in other jurisdictlons. 

2. Parties— Eeal Partt in Intbrebt— Tbansfbr dp Intbhkst Pending Suit. 

Under the statutes of Oregon (1 Hlll's Ann. Laws, §§ 27, 38) requlriiig 
every action to be prosecuted in the name of the real party in interest, 
but providlng that no action shall abate by the transfer of any Interest 
therein, If the cause of action continue, when an action has been com- 
menced by the real party in interest his subséquent transfer of his in- 
terest wUl not prevent its prosecution to judgment In his name. 

This was a hearing on a plea setting up matter in abatement. 

William T. Muir and J. W. Whalley, for plaintifl. 
Ellis G. Hughes, in pro. per. 

GILBERT, Circuit Judge. Tlie défendant in this case flled a sup- 
plemental answer in the nature of a plea in abatement, alleging: 
First, that in the year 1889 the plaintifl, which is a corporation organ- 
ized under the laws of Great Britain and Ireland, having its principal 
place of business in Dundee, Scotland, was duly and regularly wound 
up, dissolved, and lost its corporate existence and powers, further 
than might be necessary to wind up its affairs, and that at the présent 
date it had no légal existence; and, second, that in September, 1889, 
the plaintifl had amalgamated with the Alliance Trust Company, a cor- 
poration of Dundee, Scotland, and had transferred to the latter com- 
pany its demand against the défendant, and that under the laws of 
Oregon it had now no authority to prosecute the présent action in its 
own name. The plaintifl, by replication, substantially denied thèse 
allégations. Dépositions were taken in Dundee, Scotland, concerning 
the issues so raised, and the plea is now presented to the court for dé- 
cision. There is no controversy as to the facts. On September 27, 
1889, a provisional agreement was entered into by and between the 
plaintifl and the Alliance Trust Company, Limited, of Dundee, Scot- 
land, for the purpose of amalgamating the former company with the 
latter. In the flrst article of the agreement it is provided that ail 
the property, estâtes, and assets, of every kind, of and belonging to 
the plaintifl, excepting, flrst, its uncalled capital, and, second, the as- 
sets specified in Schedule A, "are hereby agreed to be sold, conyeyed, 
and transferred to and vested in the Alliance Company absolutely. 
subject, nevertheless, to ail existing charges thereon." In the third 
clause it is said it is the intention of the contractiug parties that the 
Alliance Company shall take only such interest in and title to the 
premises respectively as the Mortgage Company then had; "but it is 
also hereby agreed and declared that the Alliance Company may raise, 
insist on, and enforce ail judgments and decrees obtained in ail or any 
suits or actions applicable to or for the recovery of the said property, 
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estâtes, or assets, or any part tbereof, in the name of the Mortgage 
Company and its liquidator as well as in its own name, or in its name 
alone, or in the name of the Mortgage Company alone, or in the name 
of the Mortgage Company and its liquidator alone, or in any other way 
or manner wblch the Alliance Company may think right." In the 
fifth article it is provided that "the purchase and transfer hereby 
agreed upon shall be completed on the Ist November, 1889. • • * 
And the Mortgage Company and its liquidator shall exécute and de- 
liver, at the cost of the Alliance Company, ail proper conveyances 
and assurances of the property and assets hereby agreed to be sold, 
and shall give up possession of ail ofQces and bereditaments occupied 
by them, and shall deliver up ail books, vouchers, papers, furniture, 
cash, bonds, bills, and securities and other property transférable by 
delivery." In the sixth article it is agreed "that ail deeds, authori- 
ties, powers, or things which may be necessary to vest the assets of 
the Mortgage Company fully and absolutely in the Alliance Company 
* * * shall be made, granted, executed, delivered, and done by the 
Mortgage Company and its liquidator to the Alliance Company, as 
well upon as at any time or times after the completion of the said 
purchase." On October 23, 1889, the plaintiff duly confîrmed the 
provisional agreement. The défendant présents the déposition of 
William McKenzie, the secretary of the plaintiff, who testifled that 
the amalgamation took place in October, 1889, and that the provisional 
agreement was the only instrument which had passed between the two 
corporations affecting the claira which the plaintiff held against the 
défendant, and which is the subject of the présent action. Eeferring 
to the sixth clause of the agreement, he testifted further "that, while 
the Alliance Company had, therefore, the right to ask for a transfer- 
ence of any asset, it, as a matter of fact, abstained from doing so in 
many cases. Amongst the matters which hâve not been assigned or 
transferred is the Dundee Mortgage Company's action against the said 
Ellis G. Hughes." 

Has the plaintiff lost its corporate existence, so that the action must 
abate, or, if it be still in existence, has the cause of action been so 
transferred to another that it may not be prosecuted in the plaintiff's 
name? Thèse are the questions which the record présents. It is 
contended by the défendant that whether or not the plaintiff is still in 
existence as a corporation dépends, not upon the law of Seotland, 
but upon the law of the forum where the action is prosecuted, — the 
law of Oregon,— and that, inasmuch as by the local law no corporation 
can exist beyond a term of flve years for the purpose of winding up 
after a dissolution has been had, the plaintiff, although a foreign cor- 
poration, is subject to that law, and became defunct upon the expira- 
tion of tîTe years from the date of its amalgamation with the Alliance 
Company. There can be no doubt that under the provisions of the 
companies' acts the plaintiff is in existence at Dundee, Seotland, for 
ail purposes necessary to its winding up. Under the tenus of those 
acts no limitation is fixed upon the length of a corporation's life after 
dissolution or after amalgamation for the purpose of winding up its 
affairs. Its existence is prolongea only for that purpose. It may 
not enter into other euterprises, or undertake new ventures, or carry 
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on business. It may do only that which is necessary for the purpose 
of closing its business. I think there can be no doubt that if, for thia 
purpose, the plaintifl is still in existence by the law of Grreat Britain 
and Ireland, its existence must be recognized in the state of Oregon 
for the same purpose. 

It is urged that, inasmuch as foreign corporations do business in 
this state only by permission of its authority, they become subject to 
the law jQst quoted by reason of the rule of comity, which prescribes 
that foreign corporations may not do business within this state on 
more favorable or advantageous tenus than domestic corporations. 
It may be said to this tliat the law concerning the dissolution of 
corporations has nothing to do with the terms on which corpora- 
tions do business in the state. AU foreign corporations doing busi- 
ness in this state under permission of its laws obtain their corporate 
life from the laws of the states or countries whence they corne. If 
they are in existence at their home offices, they are recognized as being 
in existence hère. Such a corporation is controlled, as to its dissolu- 
tion, by the laws of its domicile, and is not affected by laws which are 
intended to govem the dissolution of corporations created under the 
local laws. The Oregon law (section 3233, 2 Hill's Ann. Laws) pro- 
Tides as follows: 

"Ail corporations that expire by limitation speclfied In their articles of In- 
corporation, or are dissolved by vlrtne of the provisions of section 3235, or 
are annuUed by forfeiture or other cause by the judgment of a court, con- 
tinue to exlst as bodies corporate for a perlod of five years thereafter, if 
necessary for the purpose of prosecuting or defendlng actions, suits, or 
proceedlngs by or against them, settllng their business, dlsposlng of their 
property, and dlvidlng their capital stock, but not for the purpose of con- 
tinuing their corporate business." 

The plaintifE corporation is not included in the corporations to which 
this section refers. It is not a corporation which has expired "by 
limitation," nor has it been dissolved under the provisions of section 
3235. Section 3235 refers only to corporations "organized under the 
provisions of this chapter," nor has it been "annulled by forfeiture or 
other cause by the judgment of a court." The plaintifP corporation 
still exists for the purpose of winding up its business. The prosecu- 
tion of the présent suit may be presumed to be a portion of that busi- 
ness. It was a suit which had been begun before the amalgamation, 
and is directly connected with the winding up of its affairs. 

Concerning the second question, it may be said that the record 
leaves it doubtful whether this cause of action has in fact been trans- 
ferred to the Alliance Company. But conceding that it has been so 
transferred, I think it may nevertheless be maintained in the plaintiffs 
name. The Code of Oregon, while providing, as do the codes of other 
states, that "every action shall be prosecuted in the name of the real 
party in interest" (section 27, 1 Hill's Ann. Laws), contains the fur- 
ther provision, found in section 38, that "no action shall abate by the 
death, marriage or other disability of a party; or by the transfer of 
any interest therein if the cause of action survive or continue. In 
case of the death, marriage or other disability of a party, the court 
may at any time within one year thereafter on motion allow the action 
to be continued by or against his personal représentatives or successor 
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in interest." In construing thèse sections of the Code, it has been held 
in this court that the word "prosecuted," as used in section 27, means 
"commenced,"andthat when an action has been commenced by the real 
party in interest his subséquent transfer of such interest "shall net 
abate the action, or prevent his prosecuting it to final judgment, or its 
being so prosecuted in his name for the benefit of whom it may con- 
cern." Elliot v. Teal, 5 Sawy. 188, Fed. Cas. No. 4,389. See, also, 
French v. Edwards, 4 Sawy. 128, Fed. Cas. No. 5,097; Moss v. Shear, 
30 Cal. 475; Camarillo v. Fenlon, 49 Cal. 203. There can be no doubt 
that the construction adopted by the court in Elliott v. Teal is the 
true one. Due force and effect must be given to both sections of the 
Code. They must be construed together. So interpreted, their 
meaning is that ail actions must be prosecuted in the name of the real 
party in interest, except in cases where, pendente lite, he transfers 
his interest to another. In such a case the transfer does not operate 
to abate the action, and no order of substitution of parties is required. 
It is only in case of the death, marriage, or other disability of a party 
to a pending action that the court is permitted or required to make 
an order of substitution. Judgment will be rendered for the plain- 
tifE upon the plea. 



LOGANSPORT & W. V. GAS 00. v. CITY OF PBRTJ. 

(Circuit Court, D. Indiana. September 21, 1898.) 

No. 9,532. 

1. Municipal Corporations— Qas Franchisb— Ordinancb as Contbact. 

Where a municipal ordinanee grauting a gas franchise contalned a 
provision reserving the right to the city council to fix the price to be 
charged for gas after 10 years, the acceptance of such ordinanee by the 
Company created a valid contract, by which the council at the end of 
10 years was empowered to flx rates which should be conclusive on both 
the Company and the public, and which cannot be intorfered with by the 
courts in the absence of a showing of fraud or bad faith. 

2. Samb— FixiNG Pricb op Gas— Reasonable Earnings. 

Where a gas franchise ran for 20 years, with power reserved in the 
city council to fix the price of gas after 10 years, in determining at the 
expiration of that time what is a reasonable rate of charge the council 
may take Into considération the eamlngs of the company in the past. 

This was a suit in equity to hâve set aside as illégal the action of 
a city council in flxing the price to be charged for gas by complainant, 
in accordance with the terms of an ordinanee. 

Ferd Winter, Bailey & Cole, Loveland & Loveland, and Mitchell, 
Antrim & McClintick, for complainant. 

A. C. Harris, Jas. F. Stutesman, F. D. Butler, Reasoner & O'Hara, 
Milton Kraus, and J. F. Lawrence, for défendant. 

BAKER, District Judge. On the 12th day of July, 1887, the corn- 
mon council of the city of Peru adopted an ordinanee authorizing the 
laying and maintenance of pipes by corporations, companies, or in- 
dividuals in the streets, alleys, and public grounds of the city for the 
purpose of supplying it and its inhabitants with natural gas for beat- 
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ing and illuminating purposes. The tenu of the grant was for the 
period of 20 years f rom and after the adoption of the ordinance. Sec- 
tion 11, and the amendment thereto, are the cnly parts of the ordi- 
nance needful to be considered. The eleventh section, omitting the 
schedule of priées as fixed therein, is as follows: 

"In considération of the use of the streets, alleys, avenues, lanes, and 
public grounds of this clty, and for the grantlng of this franchise, ail corpo- 
rations, companles, flrms, and Individuals availing themselves of the rights 
under this ordinance shall, as a condition to the exercise of the franchise 
herein granted, furnish natural gas to consumers for and at a priée not t» 
exceed twenty-flve per cent, ahove the schedule of priées following." 

The ordinance was not accepted by any company or individual, be- 
cause the schedule of priées was deemed unsatisfactory. On Novem- 
ber 8, 1887, the common council amended the ordinance, providing as 
follows: 

"That section eleven of the above-entitled ordinance be repealed, and the 
following substltuted in its place: The common council hereby expressly 
reserves the right to flx the rate and price to be charged for gas after the 
expiration of ten years from the date of the passage of this ordinance, and 
every flve years thereafter." 

This ordinance, as amended, was accepted by the complainant's 
predecessor, and is as binding on the complainant as though ex- 
pressly accepted by it. As the complainant and the company to which 
it succeeded are equally bound by the ordinance and its acceptance, ' 
each will be spoken of hereafter as the "complainant." 

The city at the time of the adoption of the ordinance possessed the 
nndoubted power to flx the priées to be charged for natural gas, and 
no corporation or individual had or could acquire the right to pipe 
gas into the city for sale without accepting, and agreeing to be bound 
by, the priées so fixed. This provision of the ordinance, when ac- 
cepted, would, for its validity, rest on the contracting, and not on the 
législative, power of the common council. It seems apparent, from 
the terms of section 11 of the ordinance and the amendment thereto, 
that the common council was determined not wholly to contract away 
this right. By the amendment it waived the right to flx priées for 
the flrst 10 years, and reserved the right as fully as it originally ex- 
isted for the last 10 years of the term. It is fairly inferable that the 
common council would not hâve granted to the complainant an ease- 
ment to use the streets of the clty except upon the condition that it 
should hâve the right to flx the priées of gas for the last 10 years. By 
the acceptance of the ordinance a contract arose, by which the com- 
plainant agreed that the common council in existence at the expira- 
tion of 10 years should hâve the right to flx the priées to be 
charged for gas. When the common council exercised this reserved 
power by the adoption of the ordinance complained of , it was exercis- 
ing a power reserved to it by the express agreement of the complain- 
ant. It was not exercising a power of a mère législative nature, but 
was exercising a power reserved to it by the express agreement of 
the complainant. The right so exercised by this agreement was not 
the right to ascertain the reasonable price of gas, and, when so ascer- 
tained, flx it at that rate, but the right reserved was the right to flx 
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its price to consumers. The word "fix" means to make fast, ôrm, 
or immoTable. No other person or tribunal, by the agreement of 
the parties, was clothed with this power. The complainant, by agree- 
ment as to the tribunal to fix the priées, is bound by its action, in the 
absence of fraud, or such gross misconduct as would necessarily imply 
bad faith. The agreement between thèse parties seems to me to be 
less open to construction or doubt than the terms of the contract in 
Kihlberg v. U. S., 97 U. S. 398. There it was agreed as follows: 

"The transportation to be paid in ail cases according to the distance 
from the place of departure to that of delivery; the distance to be ascertained 
and fixed by the chief quartermaster of the district of New Mexico, and In 
no case to exceed the distance by the usual and customary route." 

This agreement plainly required the quartermaster to ascertain the 
actual distance from the place of departure to that of delivery, and 
then to fix that as the distance for which the contractor was to be 
paid. Anytbing less than this was manifestly unjust and unreason- 
able, and could not be regarded as within the contemplation of the 
parties. To do less than fix the true distance would be to take the 
earnings of the contractor without just compensation. The chief 
quartermaster fixed the distance at less than the true one, whether 
measured by air line, or by the usual and customary route of travel. 
The suprême court held that the distance so fixed was binding on the 
contractor, in the absence of fraud or such gross misconduct as would 
necessarily imply bad faith. It held that though the distance as fixed 
was less than the true one, and hence was unjust and unreasonable, 
this was not a sufficient reason to authorize the court to set aside the 
détermination of the chief quartermaster. The doctrine of this case 
is cited and afQrmed in Sweeney v. U. S., 109 U. S. 618, 3 Sup. Ct 344; 
Railway Co. v. March, 114 U. S. 549, 5 Sup. Ct. 1035; Railway Co. v. 
Price, 138 U. S. 185, 11 Sup. Ct. 290. The contract in the présent case 
présents less ambiguity than in the case just cited. Hère it is agreed 
that the common councll in existence 10 years after the contract is 
made shall fix the price to be charged for gas to consumers. If the 
courts, in the absence of allégation or proof of fraud, or gross miscon- 
duct implying bad faith, or a failure to exercise an honest judgment 
on the part of the common council, may overhaul and overturn its 
action, it would invalidate the contract, and defeat the power of the 
common council to fix such price as, in the exercise of an honest judg- 
ment, seemed to be fair and just to both contracting parties. The 
power reserved to fix rates and priées is absolute and unlimited, so 
far as the contract is concerned. If the courts may, simply on the 
ground that they difler with the common council on the question of 
what is a reasonable price, nullify and set aside the action of the com- 
mon council, it amounts to a déniai of the right to exercise the power 
plainly reserred to it. If the complainant desired that the action of 
the common council, honestly exercised, should be set aside and held 
void simply on a différence of opinion as to what was a reasonable 
price for gas, it should hâve been embodied in the ordinance or its ac- 
ceptance. In my judgment, the power reserved was the power to fix 
priées which, when fixed, should be conclusive on the complainant 
and the public in the absence of fraud or gross misconduct necessarily 
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implying bad faith, or where there had been a failure to exercise an 
honest judgment. Any other construction, it seems to me, would de- 
feat the plain meaning of the words used, and leave nothing flxed, 
If an honest exercise of the power reserved maj be overhauled and 
held void by the courts on a mère différence of opinion as to what is 
a reasonable price. Besides, any other construction imputes folly 
to the contracting parties. Under the law as it stood, -without any 
contract or reserTation, the common council had at ail times the power 
to flx reasonable rates and priées for gas. Is it to be supposed, with 
the care shown by the common council to retain control over the 
price of gas, that it would hâve solemnly contracted to reserve a right 
which it already possessed, and which it needed no contract to retain ? 
Something further than the securing of the indefeasible power al- 
ready possessed by the common council must be held to hâve been in- 
tended. If the réservation is held to go no further than to permit 
the common council to flx the pricfe of gas at such rate as the court 
may deem reasonable, then the language is meaningless and without 
signiflcance. It would be a work of supererogation to reserve a right 
to do that which the law conflded to the common council. This was 
not the purpose of the réservation and its acceptance. The purpose 
intended was to agrée on a tribunal to détermine and flx the price of 
gas as between the ccmplainant and the inhabitants of Peru. The dé- 
termination of such tribunal ought to conclude both parties, in the 
absence of fraud. 

The réservation saves to the common council the right to flx the rate 
and price to be chargea for gas after 10 years. At the time the 
réservation was made, the common council possessed the unquestioned 
power to flx the price of gas for the whole term of 20 years, as a condi- 
tion précèdent to the right of the complainant to occupy the streets. 
If the complainant accepted, it would hâve been bound by the prices 
so flxed. This right which the common council had to flx the priée 
to be charged consumers for gas, it reserved to itself for the last 
10 years; and in my judgment the action of the common council in 
adopting the ordinance complained of is as binding on the complain- 
ant, in the absence of fraud, as though the price had been flxed for 
the last 10 years of the term in the original ordinance, and accepted 
by the complainant. This must be so, as the right reserved was an 
original right; and hence by the complainant's own agreement the 
common council retained the right to flx prices at the expiration of 
10 years, just as it possessed the power to do so when the ordinance 
was first adopted. The complainant does not seek to impeach the 
ordinance on the ground of fraud or such gross misconduct as would 
necessarily imply bad faith, but solely on the ground that the prices 
flxed are unreasonable. In my judgment, the court cannot déclare 
the ordinance void simply because the court diflers with the common 
council as to what is a reasonable price for gas. But if the court 
may hold the ordinance invalid if it should appear that the price for 
gas, as flxed by it, was unreasonable, still, before it would be author- 
ized to do so, it ought to be clearly satisfled by the proofs that the 
price so flxed was so low as to amount to a taking of the complainant's 
property without just compensation, or to amount to a déniai of due 
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process of law. Hère the court is met with a différence of opinion im- 
portant to the détermination of this question. On the part of the 
complainant it is insisted tliat, in determining wliat would be a rea- 
sonable price, it is tlie duty of the court to ascertain tlie value of the 
plant at the time the ordinance complained of was passed, and the 
amount of operating expenses, the amount of interest on the invest- 
ment, and the fl.xed charges, including taxes, and to provide a sink- 
ing fund to replace the investment at the end of the term, and f rom 
thèse éléments détermine what would be a reasonable price for gas, 
without taking into account the earnings during the flrst 10 years 
of the term. On the other hand, it is insisted that the court must 
treat the whole term of 20 years as a unit, and should take into con- 
sidération the earnings of the flrst 10 years in determining what price 
would be reasonable for the last 10 years of the term. The grant was 
unitary and indivisible, and in the exercise of its reserved right to flx 
the price it seems to me that the common council had the power, and 
that it was its duty, to take into considération the earnings of the 
first 10 years in determining what price would be reasonable for the 
last 10 years. The complainant and its predecessor, in whose shoes it 
stands, had collected and received from the inhabitants of the city of 
Peru money enough to replace the entire investment, and at least 10 
per cent, per annum over and above such investment. At the time 
the last ordinance was adopted the inhabitants of the city of Peru 
had already paid into the treasury of the complainant and its prede- 
cessor a sum largely in excess of the original investment. Prac- 
tically, the complainant did not hâve a dollar invested in the plant 
and business, outside of what it had exacted and received from the 
inhabitants of the city of Peru. It seems to me that the common 
council was not required to shut its eyes to this condition of things 
when it came to détermine what would be a reasonable price for gas. 
Surely the people hâve some rights growing ont of this condition of 
affairs. I cannot believe that the law is so unjust or unreasonable as 
to compel the common council and the court to shut their eyes to 
this condition of things. If so, then the condition of the people who 
grant public franchises is most unfortunate. 

Taking the condition of things as it existed at the time the ordi- 
nance was adopted, it seems to me that the présent ordinance will 
yield ail that in equity and good conscience the complainant is entitled 
to receive. But if the contention of the complainant is correct, and 
the common council had no right to look into the previous earnings of 
the complainant, and into the condition of things as it existed at the 
time the ordinance was adopted, still I am not clearly enough persuad- 
ed that the priées flxed by the ordinance are so unjust and unreason- 
able as to authorize the court to déclare it void. I hâve caref ully read 
the évidence, and I do not think it necessary or profitable to review it 
and to state at length my conclusions in détail. On the whole case, 
it seems to me tbat the ordinance ought not to be adjudged void. 
The bill of complaint will therefore be dismissed for want of equity, 
but the présent restraining order shall be, and the same is, continued 
in force until the final détermination of the case by the circuit court 
of appeals, provided an appeal shall be taken and perfected within 90 
days herefrom. 
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POSTAL TBLBGEAPH CABLE CO. v. SOTJTHEEN RT. CO. 
(Circuit Court, W. D. North CaroUna. September 9, 1898.) 

1. Bminbnt Domain— TaLB9BAPH LisBa— Obtainin» RiaHT ov Way. 

Eev. St. § 5263, authorizlng telegraph companles to construct theli- 
Unes over and along any mllitary or post roads oî tlie United States, does 
not give sueli companles the right to build their Unes over the right of 
way of a railroad or other private property wlthout the consent of the 
owner, or the condemnatlon of the right of way over such property lu 
accordance wlth the laws of the state vrhere sltuated. 
8. Samb— Statutb op North Caromna — Construction. 

Code N. C. 1883, §§ 2010, 2011, provide the requisites and for the filing 
and service of a pétition by a telegraph company for the purpose of 
condemning right of way. Section 2012 provides that the subséquent 
proeeedings In certain particulars "shall be as prescribed in thls ehapter 
for condemning lands to the use of rallroads." Held, that such référence 
incorporated Into the telegraph statute the provisions of the railroad 
statute referred to only as they existed at the time of the enaotment, 
and not as thereafter amended, but that the telegraph law was not affect- 
ed by amendments of the railroad law relating to the contents of the péti- 
tion or matters precedlng Its filing, such matters belng separately covered 
by the telegraph law itself ; nor was It rendered nugatory by an amend- 
ment of that part of the railroad law relating to the mode of flxing the 
compensation to be made by strlking out a provision that no beneflts 
should be considered by the commissloners, though such part was made, 
by the référence, a part of the telegraph statute. 

8. SAME— CONDBMNATION PrOCEBDINGS— SuFFICIBNCT OF PbTITION. 

Under a statute requlrlng a pétition by a telegraph company to con- 
demn right of way to set forth and describe "the lands, privilège, or 
easement over whlch the right of way is claimed," It Is not necessary that 
a pétition asklng the condemnatlon of right of way over the right of 
way of a railroad should state by what tenure the railroad company 
holds. 
4. Same— Possession Pendinq Procbedings. 

Under the statutes of North Oarolina a telegraph company seeking to 
condemn right of way for its Une cannot be authorized to enter into 
possession and construct its Une until the damages hâve been assessed 
and paid Into court. 

Proceeding by the Postal Telegraph Cable Company to condemn 
right of way for its line over the right of way of the Southern Eail- 
way Company. 

Mcintosh, Merriman & Merriman, for complainant. 
Stiles & Holladay and F. H. Bushbee, for défendant. 

SIMONTON, Circuit Judge. The Postal Telegraph Cable Com- 
pany âled its pétition in the superior court of Guilford county, N. C, 
seeking to condemn a right of way over the lands of the Southern 
Eailway Company. The petitioner sought a right of way for the 
érection of its pôles and the stretching of its wires a few feet within 
the outside limit of the right of way of the railway company, so as in 
no way to obstruct or interfère with the use of its track by the rail- 
way company. The right of way sought extended through many 
counties of the state, the whole distance being largely over 200 
miles. The only other party to the pétition was the Southern Railway 
Company. Upon the filing of the pétition, proeeedings were taken to 
remove the controversy into this court, and, a motion to remand hav- 
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ing been refused, the case is now hère. After the cause was retained 
in this court, the Postal Telegraph Cable Company flled another ap- 
plication, in effect praying that pending thèse proceedings it hâve 
leave to go upon the lande of the railway company, and construct 
its line, upon such terms of bond and security as the court should 
deem proper; at the same time averring that in no event could any 
other damages be assessed against it except such as -were substantially 
nominal. The respondent, the Southern Railway Company, now 
cornes, and moves that both pétitions be dismissed. The motion is, 
in effect, a demurrer, and to sustain it are set out in fuU 16 grounds 
of demurrer. Thèse embrace three gênerai propositions: (1) That 
there is now no law in the state of North Carolina providing for the 
condemnation of lands or right of way for the use of telegraph compa- 
nies. (2) That, if there be such law in North Carolina, the pétition 
of the telegraph company in this case bas not followed It in essential 
particulars. (3) That the pétition is vague and uncertain in not 
stating how, and by what tenure, the lands owned by the railway 
company are held, — ^whether only as an easement or in f ee. 

1. The respondent contends that there is no law in the state of 
North Carolina providing for the condemnation of land or right of 
way for the use of telegraph companies. There is no doubt that any 
telegraph company incorporated by any state of the Union has the 
right to construct and maintain lines of telegraph along any railroad 
or other public highway in North Carolina, provided that they be so 
constructed as not to obstruct or hinder the usual travel thereon. 
Code N. C. 1883, § 2007. Such right may be obtained from the 
railway company owner of the land, franchise, or easement therein 
by contract. Code N. C. 1883, § 2008. The same Code (sections 
2009, 2010) provided that, failing to make such a contract, the tele- 
graph company could, exercising the right of eminent domain, ob- 
tain the right of way desired, and the right to erect its pôles, and 
establish ofiSces, upon making just compensation therefor. This 
same right to construct its lines along the right of way of post roads 
of the United States is given under the act of congress of 1866 to ail 
telegraph companies accepting the provisions of that act (Rev. St. 
U. S. §§ 5263, 5269); and the petitioner is one of the companies which 
has complied with ail the requirements of this act, and has secured 
its privilèges. But, notwithstanding this, before the privilège can 
be exercised upon lands, the property of private persons or corpora- 
tions, the consent of such persons must be obtained, or such proceed- 
ings must be had as will insure them just compensation. No act of 
congress can give the right of taking private property for public pur- 
poses without first paying just compensation. Const. U. S. Amend. 
5. And although section 8 of article 1 gives congress power to estab- 
lish post roads, and to make ail laws which may be necessary to 
carry this power into eiîect, "like ail other powers granted to congress 
by the constitution, the power to regulate commerce is subject to ail 
the limitations imposed by this instrument, among them that of the 
flfth amendment." MonongaTiela Nav. Co. v. U. S., 148 U. S. 325, 13 
Sup. et. 622. The mode or method of exercising this right of emi- 
nent domain is flxed by the laws of the several states. Such mode 
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or method is exclusive in its character in ascertaining the amount 
of the just compensation to be allowed. See Roberts v. Railroad Co., 
158 U. S. 1, 15 Sup. et 756; Sweet v. Rechel, 159 U. S. 380, 16 Sup. 
et. 43. The fédéral courts do not interfère with it, provided due pro- 
cess of law be furni&hed. Chicago, B. & Q. R. Co. v. City of Chicago, 
166, U, S, 226, 17 Sup. Ct. 581. This being the case, we must look 
to the statute law of North Carolina alone for the mode of proceeding 
in the condamnation of lands or right of way, — for the conduct of the 
procédure, and for the steps by which the just compensation is 
reached. It is true that the purposes of the petitioner are greatly for 
the public benefit, that it is an important factor in Interstate com- 
merce, one of the agencies — and a most valuable agent — in inter- 
state commerce, and that it is of most essential service to the citizen in 
time of peace and to the government in time of war. But the under- 
lying proposition in our civilization and in Anglo-Saxon liberty is 
the protection of the citizen in the safety of his person and in the un- 
disturbed enjoyment of his property. And when he is called upon to 
surrender that property against his will, for a public purpose, he is 
entitled to ail the safeguards which the law has thrown around the 
exercise of the tremendous, though wholesome, right of eminent do- 
main. 

What, then, is the law of North Carolina on this subject, as pro- 
vided for telegraph companies? Section 2010 provides that when- 
ever no agreement, af ter application, can be obtained by the telegraph 
Company for securing the right of way, it may, flrst giving security 
for costs, file its pétition before the superior court of the county in 
which the lands are situate, or through which the easement, fran- 
chise, or privilège extends, setting forth and describing the lands, 
privilège, or easement over which the right of way is claimed, and the 
owners thereof ; and, if the right of way is sought only over an ease- 
ment or right of way, the party owning such easement need be the 
only défendant. Section 2011 provides for the service of a copy of 
this pétition, with the proper notice to be served on the défendant. 
Thèse two sections bring the parties into court The next section 
pro vides the steps to be taken after the parties are in court, and how 
the important constitutional provision shall be observed, — ^the ascer- 
tainment of the just compensation, without which the right cannot be 
exercised. Section 2012 déclares; "The proceedings for the con- 
demnation of lands or any easement or interest therein, for the use of 
telegraph companies; the appraisal of the lands or the interest there- 
in; the duty of the commissioners of appraisal; the right of either 
party to file exceptions; the report of commissioners; the mode and 
manner of appeal; the power and authority of the court or judge; the 
final judgment and the manner of its entry and enforcement; and the 
rights of the company pending the appeal," — thèse distinct essen- 
tiai steps in the proceedings, ail leading to the final resuit and con- 
cerned with that only, — "shall be as prescribed in this chapter for 
condemning lands to the use of railroads." This chapter in the Code 
hère spoken of is chapter 49. The provisions of this chapter with 
respect to the condemnation of lands for the use of railroads are 
found in section 1945 et seq. Inasmuch as section 2010 sets forth 
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ail the necessary statements for the pétition of the telegraph Com- 
pany, and section 2011 provides for its service, only so much of the 
railroad law as directs proceedings after tlie pétition is before tlie 
court is made applicable to telegraph companies. When, therefore, 
the pétition is presented to the court, and the answers of défendants 
hâve been heard, with the proofs on each side, if the cause shown 
against the pétition be insufiQcient, the court shall grant an order 
naming three disinterested freeholders to act as commissioners of ap- 
praisal, and shall flx the day for the first meeting of thèse commis- 
sioners. Section 1946 prescribes the duties and powers of the com- 
missioners, — ^to issue subpœnas, administer oaths, examine witnesses, 
view the premises, adjourn, and appraise the compensation; "and in 
determining the amount of such compensation they shall not make 
any allowance or déduction on account of any real or supposed bene- 
fits which the parties in interest may dérive from the construction 
of the proposed railroad." The commissioners make their report 
under seal. Either party may file exceptions before the clerk, and 
may appeal. If appeal is taken, the company may, notwithstanding, 
enter, take possession, and hold the land by paying into court the 
amount of the assessment. Then provision is made for the entry of 
final judgment, for the power to enforce the judgment, and care is 
taken to limit the title to the company only during its corporate exist- 
ence. Thèse are ail the provisions made for the condemnation of 
lands or of any easement, and of the duty of commissioners, the right 
of exception, tiie report of commissioners, the mode of appeal, the au- 
thority of the court or judge, the final judgment and its mode of ea- 
forcement, and the right of the company pending appeal. Manifestly, 
it is ail that is referred to in section 2012. This disposes of two posi- 
tions taken in argument. Section 1949 authorizes the court to make 
ail orders necessary to carry ont the intent of the chapter where the 
mode and manner of conducting the proceedings to the appraisal and 
proceedings conséquent thereon are not expressly provided. It is 
seen that thèse are minutely provided for, and this section has no ap- 
plication hère. 

It was also insisted that section 1952 provides for maps of the route 
to be made and filed in the office of the clerk of the court of the 
county through which the road may run. This provision applies to 
steps antécédent to the flling of the pétition for condemnation, indi- 
cating the proposed route, and allowing objections to be made, so that 
it may be altered, if necessary. It is not that part of the railroad 
law prescribed for telegraph companies, for it makes its own pro- 
vision as to the flling of the pétition and the contents of the pétition, 
and only adopts that part of the railroad law which prescribes the 
steps to be taken after the pétition is in court. For the same reason 
section 1944 cannot be made to apply to telegraph companies. This 
section prescribes the f ormalities to be observed in flling a pétition by 
a railroad company, and what the contents of such pétition must be. 
Among others, it requires the company to state that the company 
has surveyed the Une or route of its proposed road, and made a map 
thereof, and has filed it in the clerk's office, etc. But section 2010, 
which provides for the flling of a pétition by a telegraph company, 
89 F.— 13 
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and for its contents, makes no sucli or similar provision, and only 
calls in the aie of the sections relating to railroads for proceedings 
subséquent to the flling of the pétition. 

Such are the provisions of chapter 49 of the Code of North Carolina, 
relating to the condemnation of a right of way for a telegraph Com- 
pany, when it becomes necessary to exercise the right of eminent 
domain. The Code (section 2012) says that thèse proceedings on the 
part of the telegraph companies, and ail subséquent steps therein, 
"shall be as prescribed in this chapter for condemning lands to the 
use of railroad companies." Chapter 49. The words are without 
qualification, "as prescribed in this chapter." Therefore they are to 
be found in the chapter alone. This was the manifest purpose of the 
act. Had the législature intended that telegraph conipanies should 
always be bound by provisions of the law in this behalf as to railroad 
companies then or thereafter existing, it would hâve said so, either by 
adding the words, "or any amendment thereof hereafter adopted," or 
language équivalent thereto. The gênerai rule unquestionably is 
that, when a statute refers to and adopts an existing law, its purport 
is conflned to the law as it then exists, and does not embrace or in- 
clude any subséquent modification of it. Kendall v. U. S., 12 Pet. 
524; Shrew v. Jones, 2 McLean, 78, Fed. Cas. No. 12,818; U. S. v. 
Knight, 3 Sumn. 368, Ped. Cas. No. 15,539. Standing upon this prin- 
ciple of law, the respondent says that since the passage of the Code 
the législature of North Carolina has amended the provisions in that 
instrument relating to the condemnation of land for railroad purposes 
in several important and vital particularg, and to that extent repeal- 
ing provisions in the Code; that as to thèse provisions so repealed, 
they no longer exist, — are as if they never existed. Eeg. v. Inhabit- 
ants of Denton, 14 Eng. Law & Eq. 127; Curran v. Owens, 15 W. Va. 
224; Musgrove v. Kailroad Co., 50 Miss. 681; Insurance Co. v. Eitchie, 
5 Wall. 544; Eailroad Co. v. Grant, 98 U. S. 398. Were the rule 
otherwise, the courts would insert in the statutes essential words 
which the législature chose to omit. U. S. v. G-oldenburg, 168 U. S. 
103, 18 Sup. et. 3. The défendant contends, therefore, that thèse 
amendments hâve emasculated the provisions of the Code in this be- 
half, and they no longer hâve the meaning they had. That thus 
there exists no practicable method for securing the right of way for 
telegraph companies, and, in eïïect, no law is of force applicable 
thereto. This brings up the vital question in this case, and nécessi- 
tâtes an examination into the effect and purpose of thèse amendments. 
Since the passage of the Code the législature of North Carolina hâve 
amended this chapter in the following particulars: Sections 1944, 
1946, 1952. Section 1944 has been amended by striking out ail re- 
quiring the pétition of the railroad company to state that the Une or 
route of the proposed road has been surveyed, and a map made, the 
road located, the location certified and flled with the clerk. Act 
March, 1893. As has been seen, section 2010, addressed exclusively 
to telegraph companies, states minutely the facts to be set forth in 
the pétition by telegraph companies, and makes no requirement of a 
map. No référence is made to any provision of the Code as to rail- 
road companies until section 2012 is reached, and that section relates 
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entirely to proceedings and steps to be taken after the pétition bas 
been flled and served, and has become of record. This amendment 
in the act of 1893 therefore affects telegraph compauies in no way. 
In this same act section 1952 is repealed. This section required that 
a map should be flled with the clerk, showing route and location of 
the proposed road before constructing it. In lieu of this section 
another was passed, requiring the railroad company, at the time of 
serving the summons, also to serve such a map. For the reasons 
stated above, this amendment cannot affect telegraph compauies. It 
relates to régulations required before the cause is in court. The lég- 
islature, in 1891, amended section 1946. This section is one of those 
expressly made applicable to telegraph compauies in the important 
provision as to the duties of the commissioners in determining the 
amount of just compensation. As has been stated, that section used 
thèse words : "And in determining the amount of such compensation 
they shall not make any allowance or déduction on account of any 
real or supposed benefits which the parties in interest may dérive 
from the construction of the proposed railroad." Were this applied 
to a case like the présent, tiie commissioners, in determining the 
amount of compensation to be awarded the railway company for the 
use of its right of way, could make no allowance or déduction for any 
supposed or real beneflt which the railway company might dérive 
from the érection of the proposed telegraph Une. The act of 1891 
struck this provision out entirely, adding, however, this proviso: 
"Provided, however, that in case the beneflts to the land caused by the 
érection of such railroad be ascertained to exceed the damages to the 
land, then the said railroad company shall pay the costs of the pro- 
ceeding and shall not hâve judgment for the excess of benefits over 
the damages." Applying thèse words to a case like the présent, it 
would read : "In case the benefits to the railroad company caused by 
the érection of the telegraph line be ascertained to exceed the dam- 
ages to the said railroad company, then the telegraph company shall 
pay the costs of the proceeding, and shall not hâve a judgment for the 
excess of benefits over the damages." Does this amendment render 
nugatory the provisions of the Code as to telegraph compauies, and 
in effect wipe them from the statute book? That construction of 
Btatutes — ^indeed, of ail written documents — should be ut res valeat 
non pereat; and if any construction can be made to reach this re- 
suit it must be adopted. Especially so in this case. The législature, 
after expérience of the statute passed in 1874r-75, re-enacted its pro- 
visions in 1883, and perpetuated an elaborate and careful method of 
securing to the people of the state and to the country at large the 
valuable services of telegraph companies. To strike tiese from the 
statute books would require overwhelming and unanswerable argu 
ments. Under the circumstances it must be inquired, how can just 
compensation be measured when lands or rights of way are required 
for the use of telegraph companies? It may be doue either by con- 
struing this provision of the Code in section 2012 as adopting in 
ipsissimis verbis the language of section 1946, and reading section 
2012 as if the words were again repeated. In this case it could be 
said that mère implication could not repeal it, and so the damages 
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could be assessed thereunder. Or it may be held that the commîs- 
sioners could assess the damages as if the qualifying words were out, 
— ^that is to say, following the instructions of the section immediately 
preceding the words afterwards stricken out, "ascertain and déter- 
mine the compensation which ought justly to be made by the tele- 
graph Company to the railroad company." And, if necessary, the court 
in this respect could direct and instruct them as to a just method. 
In the présent case, looking at it as a practical matter, no difflculty 
could arise. The railroad company dénies altogether that any bene- 
flt or advantage can arise to it in the érection of the telegraph Unes, 
and, on the contrary, avers that it is detrimental to it in the last de- 
gree. The commissioners would hâve before them no question of 
beneflts, but one altogether as to damages. It does not appear to the 
court that this amendment destroys the provisions of the Code as to 
the condemnation of lands or rights of way for the use of telegraph 
companies. 

2. Has the telegraph company in this case followed the require- 
ments of the Code in thèse essential particulars? The pétition fol- 
lows closely, almost literally, the language of section 2010, prescrib- 
ing what facts should be stated. 

3. Is the pétition vague and indeflnite in any respect? It asks a 
right of way over the right of way of the railway company — a well- 
deflned and well-known subject — under whatsoever tenure it may 
be held, above ail thoroughly known to the railway company. It 
distinctly spécifies what part of the right of way is desired, — so many 
feet from the outer edge of the right of way or anywhere in which it 
would not obstruct or impede the use of its track ; ail subject to the 
provisions of section 2007 that the Une be so constructed, and, after 
construction, be so maintained, as not to obstruct or hinder the usual 
travel on the railway. • This is a condition inhérent in the use. The 
cause has been heard, as it were, on gênerai demurrer; at the least, 
on demurrer going to the merits of the case. No facts are in dispute, 
and the question of law controls. No answer over is necessary. The 
défendant, however, asks that pending thèse proceedings it be allowed 
to enter upon the érection of its pôles and the construction of its 
Unes. The mode of exercising the right of eminent domain — a right 
claimed hère under the laws of the state — is prescribed and flxed by 
the laws of the state. This court is bound by and must act within its 
provisions. Thèse laws made no provision for entry on the lands 
sought to be condemned until the damages are assessed and paid into 
court. It must be observed that we are dealing with a case in which 
the petitioner seeks the protection of the law, and asks that he get 
rights in the mode and under the provisions of that law. He has 
not entered. He is not in possession. He seeks a right to enter and 
to take possession. Under thèse proceedings he cannot get thèse 
rights, except in the language of tiie act (section 1946). PlaintifPa 
second pétition is dismissed. Commissioners will be appointed under 
section 1945, who will proceed as in the Code directed, making such 
compensation as shall be just. 
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LESSER et al. v. UNITED STATES. 
(Circuit Court, S. D. New York. Deeember 9, 1897.) 

1. CuSTOMS DoTiEs — Protksts— Pkocedukb on Appbal. 

Certain importers appeared before the board of gênerai appralsers In 
support of their protests against the décision of the collector, but as to 
one of said protests they offered no évidence before the board. Hdd, that 
they had a rigbt to appeal to the circuit court, and that the right to 
bring new évidence was co-extensive with the rigbt to appeal. 

2. Bamb— Classification— CuRTAiNS, Tidiks, and Shams. 

Curtains, tidies, and sl)ams made up from colton laces, and known 
commercially by their respective naines, were dutiable, under paragraph 
324 of the act of 1883, as manufactures of cotton not othcrwise provided 
for, and not, under paragraph 325, as cotton laces. 

This was an application to review a décision of the board of gênerai 
appraisers aifirming a décision of the collector of the port of New 
York (classifying certain merchandise for duties as "laces," under 
paragraph 325 of the act of 1883) except in so far as related to the 
items invoiced as "tidies" and "shams," which the board found to be 
manufactures of cotton not otherwise provided for, under paragraph 
324. There were two protests from the collector's décision, as to one 
of which no évidence was submitted before the gênerai appraisers. 

Edward Hartley, for plaintifï. 

Henry D. Sedgwick, Jr., Asst. U. S. Atty. 

WHEELEE, District Judge. The importers appeared before the 
board of gênerai appraisers in support of this protest, and had a 
right to appeal to this court; and the right to bring new évidence was 
co-extensive with the right to appeal. The goods in question appear 
to be curtains, tidies, and shams made up from cotton laces into new 
articles, known commercially by their respective names, and thus to 
be taken ont of what are known as "cotton laces." They should be 
assessed where they, as such articles, would fall, which is, as they 
were not speciflcally named, among manufactures of cotton not other- 
wise provided for, according to the protest. Décision as to thèse 
items reversed. 



TALBOT et al. v. FBAR et al. 

(Circuit Court of Appeals, Seventh Circuit. July 26, 1893.) 

No. 485. 
1. Patents— Invf,ntiok. 

After a machine had been constructed to eut veneering three-sixteenths 
of an inch thicli, there was no invention in changing its set or gauge 
80 as to eut veneering one-balf incli tliitlv. Nor vv-as tîiere any invention 
In making packing boxes of thick veneering so produced. 
a. Samb— Shipping Boxks. 

The Thompson patent. No. 4.50,43.5, for a shipping case or box, the 
ends and sides of which consist of a single thickness of "lumber read- 
Justed as to its flber" (veneering), is void for want of invention as to ail 
its th'ree claims. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 
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This was a suit in equity by Frank M. Talbot and Evert M. Thomp- 
son against James H. Pear, Oliver P. Campbell, and Henry H. 
Thomas, for alleged infringement of a patent. In the circuit court 
the bill Tvas dismissed after a hearing on the merits, and the com- 
plainants hâve appealed. 

Jos. A. Minturn, for appellants. 
Linton A. Cox, for appellees. 

Before WOODS and SHOWALTEE, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge. The bill in this case is brought for an in- 
junction and damages for infringement of letters patent No. 450,435, 
issued to Evert M. Thompson on April 14, 1891. There are three 
claims set f orth in the patent, as f oUows : (1) A shipping case or box, 
the ends of which each consist of a single thickness of lumber read- 
justed as to its fiber so that one face is less compact than the normal 
condition of the wood, and less dense than the other face, and the 
box sides having a single thickness of similarly readjusted lumber, 
less in thickness, and having less différence between the density of 
its faces than the end pièces, said side pièces held to the end pièces 
by nails, substantially as described. (2) A shipping case or box, 
the ends of which consist of a single thickness of lumber readjusted 
as to its flber so that one face is less compact than the normal condi- 
tion of the v?ood, and less dense than the other face, and box sides 
which are composed of similar readjusted lumber, the compact faces 
of ail the readjusted lumber being in the same direction with référ- 
ence to the interior of the box, and ail secured together by nails, 
substantially as described. (3) A shipping case or box, the ends of 
which are composed of lumber readjusted as to its flber so that one 
surface is less dense than the normal wood, and less dense than the 
other face, and side pièces of similar readjusted lumber, the denser 
faces of ail the readjusted lumber being inward, substantially as de- 
scribed. It cannot be said to be very clear what the invention 
claimed by complainants is. Apparently, the évidence was taken and 
the case tried in the court below, and a décision rendered, upon the 
theory that the claim of complainants was for an alleged new article 
of manufacture, designated as "readjusted lumber." On this appeal 
this claim is distinctly repudiated by plaintiffs' counsel, for he says in 
his brief that "the patent sued on in this case is for a new article of 
manufacture, and tliat new article of manufacture is a box, and not 
a new kind of lumber or a new machine." And again he says, "The 
new product to be considered in this case is a shipping box, and not 
a new kind of lumber or a new machine." If this had been the claim 
made on the trial, it seems very singular that the court should hâve 
made no mention of it in his décision of the case dismissing the bill. 
The court, by Judge Baker, gives several reasons for holding the pat- 
ent invalid; and it may be well to quote the mémorandum of the 
opinion in f ull, given by complainants in their brief, as f ollows : 

"In View of the prior state of tbe art, in my opinion, there was no inven- 
tion in cutting thielier slieets of lumber than had been previonsly eut. 
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The lumber, except In Increased thickness, Is identically the same as the 
common veneer. The fact that the eomplainant first produced lumber of 
suffieient thickness to form the ends of egg cases simply shows that he 
was the first to discover that an old machine could be used to eut thicber 
lumber than had been heretofore produced. It was simply carrying a well- 
known process a step in advance. The advanced step involved the Invention 
of no new mechanism, nor does It produce any new article of manufacture, 
because the so-called new 'readjusted lumber' differs In no essential respect 
from common veneers. And, if the production of the thlcker sheets of 
readjusted lumber constituted Invention, I still think the patent Insufflcient 
to secure It. The method of producing the readjusted lumber is not suffl- 
ciently descrlbed; and, besldes, there is no means pointed eut whereby the 
readjusted lumber may be diffierentiated from ordinary veneers. The claims 
are broad enough to cover common veneers. The bill will be dlsmissed for 
want of equlty, at complalnants' costs." 

This opinion is fully borne out by the testimony. Another reason 
which might aiso bave been given for not allowing the invention as a 
claim for a new kind of lumber is that the complainants were fairly 
anticipated three years by others in the production of thick veneering, 
or "readjusted lumber," as it is called in complainants' patent, The 
évidence shows that veneering from three-eighths to flve-eighths of an 
inch in thickness was made in the summer of 1888, before the plain^ 
tiiïs' patent issued. Veneering for the mailing of ail kinds of boxes 
for the shipping of eggs, bananas, oranges, lemons, berries, celery 
and vegetables, harnesses, etc., had been manufactured and in com- 
mon use for more than 20 years previous to complainants' patent. 
But until three years before, in 1888, it had been eut thin (that is to 
say, from one-eighth to three-sixteenths of an inch in thickness), 
and employed to form the sides of boxes used for ail thèse varions 
purposes of shipping; the side pièces being nailed to thicker lumber, 
constituting the ends made by the usual process of sawing. And 
even now, or at the time the évidence was taken, very many manufac- 
turers refused to use veneering for the end pièces, for the reason that 
sawed lumber was stronger and better, and was not so likely to split 
in nailing, and that it could be made at about the same cost, because 
refuse lumber could be used in sawing, while the veneering, or lumber 
pared from the circumference of a log by a rotary knife, to be of any 
value, had to be eut from a fairly-good quality of timber. But the 
curions thing about this case is that, if this claim for the manufacture 
of a common box from readjusted lumber was made and litigated in 
the court below, no mention of it should hâve been made by the court 
in its décision. But, however that may be, this court is inclined to 
agrée with the counsel for complainants that the claim for the manu- 
facture of a new kind of lumber is not covered by either of the three 
claims of the patent, by any fair construction. Still, if the claims 
were fairly capable of such a construction, it might be well supposed 
that such a view of the patent would be more favorable to the plain- 
tiffs' claim for infringement than the one he is now putting forth, of 
making a box from veneering, — ^a kind of lumber that has been in 
common use for a quarter of a century. To state a proposition claim- 
ing a monopoly for the manufacture of such a box is its own best réfu- 
tation. If it required no invention, after a machine had been con- 
structed to eut veneering three-sixteenths of an inch in thickness, to 
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change the set or gauge of the macMne so as to eut the veneering 
one-hàlf inch thick, it required quite as little, after the lumber was 
made and put upon the market, to make a box of it Until the ad- 
vent of complainants' patent, ànd even since, no one except the com- 
plainants had thought it of any utility to turn the compressed sides 
of the lumber either in or ont, but the lumber was made up without 
any référence to that conception. The évidence shows that the de- 
fendants hâve been engaged in the manufacture of egg boxes made of 
veneering, but they hâve paid no attention whatever to the matter of 
turnlng tiie sides of the lumber in any particular way. And, indeed, 
if the clàims of the patent are valid, the making of thèse boxes would 
constitute an infringement of the plaintifiEs' monopoly, no matter how 
made. The flrst claim seems to be for a box, the ends of which con- 
sist of a single thickness of readjusted lumber, with the sides of sim- 
ilar lumiber, but less in thickness than the ends, with the slde pièces 
held to the end pièces by nails. Under this claim there is no require- 
ment that the lumber shall be of any particular thickness, or that the 
compact sides should be turned in any particular way. Any making 
of a box from any kind of veneering, if there were a différence in thick- 
ness between the sides and the ends, would violate the patent. And, 
of course, as the ends must be inade thicker in order to hold the nails, 
the chance for making a box with assurance of exemption from punish- 
ment would be small indeed. 

Under the second claim the compact faces of the lumber must be 
ail turned one way. They may be ail turned either ont or in, but 
must be ail one way, which is not essential under the flrst claim. 
Under the third claim the denser surface of ail the lumber — both end 
pièces and side pièces — must be turned in. It will be noticed that 
there is no requirement in either of thèse claims as to the thickness 
of the lumber. The infringement would be just as inévitable in case 
noue of the lumber was thicker than the common veneering that has 
been eut and in common use by ail manufacturers of boxes since 1871, 
as to which the plaintiffs hâve made no claim to be the inventors, and 
which they f ound in the market when they entered into the box-mak- 
ing business, as though the end pièces were made of thick veneering, 
— say one-half inch, — in référence to which it has been supposed the 
complainants had made a claim for being the flrst to manufacture. 
So it seems clear that, if the patent is valid as for the manufacture of 
a shipping case or box, there is no escape from a charge of infringe- 
ment if one would make a box at ail of "readjusted lumber," which, 
in common parlance, is simply veneering eut with a knife instead of 
being eut with some one of the many kinds of saws used in sawmills. 
The machine which manufactures readjusted lumber is an ingénions 
one. If exceeded at ail in ingenuity, it must be by the theory of util- 
ity put forth by complainants for the manufacture of boxes from the 
product of the machine. But it must be said that very serious inroada 
hâve been made upon this claim for utility by the évidence for the dé- 
fendants. The évidence shows that readjusted lumber is made by cut- 
ting from the surface of a revolving section of a log, and then flatten- 
ing out the sheet so eut, and holding it in a flattened position untiV 
seasoned. To insure the best results, the log is eut into short sec- 
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tions, two or three feet long, and then dipped into hot water to toughen 
tlie flber, to prevent splitting as the sheet cornes from the knife. Then 
the log is put in the machine, and made to revolve against the ad 
justed knife, which pares the log into ribbons of wood, something after 
the manner of an old-fashioned apple-paring machine, except that the 
log is made to revolve until mainly eut up. One of the principal fea- 
tures in the manufacture is the opération of the pressure bar, which 
is an iron running lengthwise of the wood while in révolution. It is 
placed on the outside of the veneer that is being eut, — just opposite 
to, and parallel with, the knife. It is held against the face of the log 
with set screws at very great pressure, and serves to compress the 
wood in cutting so that a half-inch in thickness of the log in its natural 
State is compressed fully one-sixteenth of an inch. The witnesses do 
not agrée as to Just where this compression takes place — ^whether it 
extends clear through the wood that runs between the knife and the 
pressure bar, or is confined to the outside, which is immediately under 
the pressure bar. While we do not deem the question of importance 
in the décision of this case, it would seem as though the argument 
were much upon the side of those who maintain that the compression 
extends clear through the three-eighths or one-half inch of timber lying 
between the pressure bar and the knife, because, though the pressure 
is applied directly by means of the pressure bar from the outside, it 
is clear that the steel knife which lies under the veneer sheet is press- 
ing with something like the same force on the underside. Otherwise 
the pressure would hâve no effect in compressing the wood. But the 
weight of évidence seems to be that, while ail parts of the veneering 
pièce are compressed, the side next the pressure bar gets the greater 
share. So that the outside, which would be naturally the least firm 
and compact, as being further from the heart of the tree, becomes 
more compact than the inside. Of course, in very thin sheets this dif- 
férence would be very small, while in one-half inch sheets it might be 
more considérable. Some of the witnesses say they do not know ; it 
is mainly a matter of theory, — as very likely it is. But when we come 
to the question of utilizing this supposed différence in the degree of 
compactness of thin sheets of wood in the manufacture of boxes, 
the matter becomes more and more an abstraction, and of little or no 
practical value, as we think the évidence clearly shows. The plain- 
tiffs' claim is something like this: Shipping boxes are liable to be 
exposed to moisture in shipping, especially while in cold storage. 
This moisture may be more on the outside, or more on the inside. If 
more on the inside, then the denser side of the board should be put 
outside, to resist the swelling of the inside from moisture; and vice 
versa. So that in either case the warping tendency of the wood is 
thwarted and neutralized, and the box kept straight; and that, while 
other manuf acturers of boxes dépend upon the nails to keep the boards 
from warping, those who manufacture under the plaintiffs' patent 
can rely upon the boxes keeping straight that are made from read- 
justed lumber, with the compact side turned ail one way. But the 
testimony shows beyond question that there can be no appréciable 
différence between the inside and outside of egg boxes and other sim- 
ilar boxes, as regards the tendency to spring or warp from moisture, 
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autlie |)fl;8:e3 are made open, so that the air circulâtes with freedom 
-througûout,— inside as well as outside. And then, wlien made and 
put ujjôn the market in car loads, as they are, wlio is to know, and 
how are thp purchasers to find ont, whether the lumber in the boxes 
has the, lesser or more compact side turned in or Oijt? The évidence 
shows that neither purchasers nor manufacturers think of this matter, 
or pay any attention tQ it, and that by far the best lumber for boxes 
is quarter-sawed lumber (that is, lumber sawed at right angles, or 
approximately so, with the layers of growth) ; that it is stronger, and 
less Jiable to warp, as we ail know from common expérience. Veneer- 
Ing, which is eut parallel, approximately, with the rings of growth, 
the évidence shows, is most subject to warping of any lumber, but 
with goodnailing of thin sides to half-inch or five-eighths inch ends 
a very good and cheap box can bemade from it. If a patent could be 
maintained upon a box made from veneering, after the claims of the 
patent in suit, there is no reason that could be given why one could 
not be maintained for a box made of common lumber sawed from the 
sides of a log, because the tendency to spring in a certain direction, 
the edges always away from the heart of a log, which is firmest, is just 
as certain and inévitable as so-called "readjusted lumber" is to warp 
in a contrary direction. As the évidence shows, there is always some 
quarter-sawed lumber coming from every log, as a resuit of the com- 
mon method of sawing, where the log is squared by taking slabs and 
boards from four sides, and then sawing the remaining block into 
boards. But, just as soon as you get either way from the heart of 
the log, the boards, unless conflned in çl^ce by piling, will warp, by 
the middle of the board bulging towards what was the heart of the 
tree, and the edges in the contrary direction. It is quite évident to 
the court, from the testimony, that there is no substantial merit in 
either of the claims of the patent, either upon the score of invention 
or that of utility. The decree of the circuit court is affirmed, with 
costs. 



HICKORY WHEBL CO. v. FKAZIBR et al. 

(Circuit Court, N. D. Illinois, N. D. June 27, 1898.) 

1. Patjînts for Intention— Patentabilitt—-8ulkibs. 

Letters patent No. 498,113, Issued March 21, 1893, for an Improvement 
In sulkies, consistlng In reduclng the slze of the wheels and equlpping 
, them with rubber tires, are vold for want of Invention. 
9. 8amb— Anticipation. 

Letters patent No. 498,709, Issued May 20, 1893, for an Improvement in 
sulkies, consistlng In provUling the seat and body of a large-wheel sulky 
with the wheels of a small-wheel sulky, are vold for anticipation. 

This was a suit by the Hickory Wheel Company against Walter 
B. Frazier and others to enjoin an alleged infringement of two pat- 
ents issued to Sterling Elliott for improvementa in sulkies, and 
assigned to the complainant 

GfiSeld, Tôwle & Linthicum, for complainant. 
Bond, Adams, Pickard & Jackson, for défendants. 
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GEOSSCUP, District Judge. The bill is filed to restraîn înfringe- 
ment of letters patent No. 498,113, issued March 21, 1893, and No. 
498,709, issued May 30, 1893, both relating to improvements in nul- 
kies. The alleged invention consists in taking the ordinary trot- 
ting sulky, and cutting down its wheels to a size where their diam- 
eter is less than the distance between the shafts and the ground, 
and providing such wheels with elastic tires. Clalm 1 of patent 
No. 498,113 is as foUows: 

"Tbe combina tlon in a trotting sulliy of a frame, shafts, or pôle and seat. 
and wheels less in diameter than the distance between the shafts and the 
ground, and provided with elastic tires, substantially as descrlbed," 

It is shown without question that, prior to this patent, trotting 
sulkies had been occasionally provided with small wheels. It is 
admitted also that, prior to this patent, the use of the elastic and 
pneumatic tires had been fully developed in connection with bicy- 
cles. Indeed, in bicycle manufacture solid rubber tires were in 
gênerai use in 1888, cushion tires in 1889, and pneumatic tires in 
1891. The cushion and pneumatic tires were used on bicycles long 
before the patent under considération, and were as familiar to the 
public as Steel tires on wagons. The advanatge of employing 
pneumatic tires on vehicles other than bicycles must hâve been ob- 
vions, and was in fact pointed out. This was done by Thomas 
Dunne in a patent dated June,-28, 1892, and by Robert William 
Thompson as early as 1845. The Dunlop patent of 1891, under 
which the well-known Dunlop bicycle tire has been so largely mau- 
ufactured, expressly stated that his hoUow, air-inflated, India-rub- 
ber tire could be well used on the wheels of bicycles and other 
vehicles. The so-called invention of the patent under considération 
confessedly résides in applying to this old form of little wheels this 
prior, well-known elastic tire. It consists simply of putting upon 
a sulky the wheels of a bicycle. It has not the merit, however 
small, of being the ârst suggestion of such a possibility, as the 
foregoing références to the earlier patents prove. The resuit is 
effective, but cannot, in my judgment, be monopolized ; for, in view 
of the prior art, it présents no patentable invention. 

Patent No. 498,709 is a combination in a sulky of the seat, shafts, 
and axle, having axle spindles, combined with wheels, and wheel 
supports depending from said axle spindles, substantially as de- 
Bcribed. The purpose is to provide the seat and body of a large- 
wheel sulky with the wheels of a small-wheel sulky, much as the 
body of a carriage is in winter transferred to runners. There is 
no claim upon the mechanical détails. I am of the opinion that 
the combination is suflSciently anticipated in the prior art, — es- 
pecially in the Whipple,— and therefore hold the patent invalid. 
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BILBîOTRIO OAB CX). et al. v. NASSAU BLECTBIO R. CO. 

(Circuit Court, B. D. New York. August 24, 1898. 

Patents— Inpbingbment—Contholling Switch for Elbctbic Motohb. 

The Oondiet patent, No. 393,323, for a controlling switch for electrlc 
motors, Is infrlnged by a device which only diflers from that described in 
that, when a change is luade from séries to multiple, instead o£ the ré- 
sistance being eut In "at the time of changing the connections," and eut 
eut "as soon as the new connection is made," It is eut in at the latter 
time and eut eut subsequently. 

Motion for Preliminary Injunction. 

Betts, Betts, ShefiQeld & Betts, for complaînants. 
Harding & Harding, for défendant. 

LACOMBE, Circuit Judge. This patent (Condict, No. 393,323, 
November 20, 1888, switch or controller for electric motors) was be- 
fore the United States circuit court in the district of Connecticut, and 
was sustained as to the claims hère in controversy in the case of Same 
Complainants v. Hartford & West Hartford R Oo., 87 Fed. 733. Réf- 
érence may be had to the opinion in that case for a description of the 
invention and a discussion of the patent and the scope of the claims. 
The only question to be decided on the papers presented hère is 
whether defendant's devices (there are four varieties of them) infringe 
the claims as construed in the earlier case. The additional patent 
introduced by défendant hère was before Judge Townsend on motion 
for rehearing, and belongs to a différent, although a cognate, art. The 
invention patented is a device for regulating or controlling the cur- 
rent delivered to an electric niotor from the supply wire by combining 
the motors, their coils, and two or more resistanceSj in such différent 
relations to each other that the intensity of the current received at the 
point of opération may be reduced or increased, and thus the motor 
may be run slowly or fast, and changed from one rate of speed to an- 
other, without jerfcs or sadden changes of speed, and without spark- 
ing. Among the changes of relation so made is one in the connection 
of the motors from séries to parallèle and vice versa, necessitating an 
open circuit, ^ith conséquent danger from sparking, and great strain 
and stress from abrupt shifting of connection. "To overcome thèse 
objections," says the spécification, "I hâve constructed my switch 
so that, at the time of changing the connections, I insert résistances 
more or les^ great* * * * I also so arrange the switch that the 
résistances are ail eut out of circuit as soon as the new motor con- 
nection is made:" A subsidiary invention, as found in the West Hart- 
ford Case, is the "cutting in or out of one or more of the résistances, 
and thereby providing an additional means of régulation where slight 
variations in the speed or power of the motors is required." The 
main invention is covered by one group of claims, Nos. 27, 28, 29, and 
31; the subsidiary invention by another group, Nos. 20, 21, and 22. 
For a further description of the inventions, Judge Townsend's opinion 
may be referred to. Defendant's several devices are numbered, suc- 
cessively, 1, 2, 3, and 4, and it is conceded that No. 3 infringes both 
groups of claims, upon Judge Townsend's construction of them. It 
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Ib sought to differentiate Nos. 1, 2, and 4 by showing that wlien, in 
each of them, the change is made from séries to multiple, a résistance 
is not eut in until after the shift of connections has been made and 
the circuit actually opened; in other words, that the résistance is in- 
Berted, not "at the time of changing the connections," but afterwards, 
and that, instead of the résistance being eut ont "as soon as the new 
motor connection is made," it is then eut in, and subsequently eut out. 
It is further contended that whereas the fundamental idea of com- 
plainants' patent is to break circuit at a time when the current has 
been reduced by artificially damming it up temporarily by inserting 
résistances, défendant uses no artiâcial dams, but relies on an eddy 
or backset of the current caused by the counter electro-motive force 
which is developed when the motors are in action. There may be 
much force in this contention, but the question hère presented seems 
to hâve been decided in the earlier case. The devices in that case 
used by the West Hartford Eailroad were made by the Walker Com- 
pany, and were of différent types. One of thèse types was known 
as "Walker Controller, Type B 1." Tt breaks circuit at a time when 
there is no résistance in the circuit, evidently relying on the counter 
electro-motive force rather than on a résistance dam to reduce the 
current. If defendant's ÎS^os. 1, 2, and 4 do not infringe for the rea- 
sons stated, the Walker "B 1" does not infringe; but the contrary 
has evidently been held at final hearing, and this court should fol- 
low that holding at this stage of the case. As to the group of daims 
Nos. 20, 21, and 22, défendant admits that No. 4 infringes; and, if 
Nos. 1 and 2 infringe the main invention of the patent, they would 
seem to infringe the minor one, whose only novelty consists in the use 
of résistances, which are eut in and out, as in the earlier art, in a 
switch combination which embodies the main invention. Injunction 
in the usual form, but an order will be made suspending its opération, 
as to such devices of the types Nos. 1, 2, and 4 as are now in use on de- 
fendant's road, until one month after opening of the next session of 
the court of appeals. 



ELECTRIC CAR CO. et al. v. WALKER CO. 

(Circuit Court, S. D. New York. August 25, 1898.) 

Patents— Infringbmknt — Controi,t,ing Switch for I'lbctric Motors. 

ïhe Condict patent, No. 393,323, for a controUing switch for electrie 
motors, is infringed by a controller which uses the same device for reg- 
ulating the current, by means of cutting In résistances, though a différ- 
ent method is used to prevent sparkiag. 

Motion for Preliminary Injunction. 

Frédéric H. Betts, for the motion. 
Chas. E. Mitchell, oppoeed. 

LACOMBE, Circuit Judge. This is the patent whîch was învolved 
in suit by Same Complainant v. Nassau Electric E. Co., 89 Ped. 204, 
wherein preliminary injunction was granted yesterday (viz. Condict, 
No. 393,323, November 20, 1888, switch or controller for electrie 
motors), the mémorandum in which case may be referred to. The de- 
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fendant in the suit at bar manufactured the types of controller desig- 
nated "B 1" and "B 2" in the original suit against the West Hartford 
Eailroad, decided by Judge Townsend, and which types were both 
held to be infringements of the claims specifled. Electric Car Oo. v. 
Hartford & West Hartford K. Ce, 87 Fed. 733. It appears that de- 
fendant has equipped 10 cars of the Union Eailway in this district 
with controllers of the type "B 2," and it concèdes that, as to those, 
it is to be expected that this court, following Judge Townsend, will 
grant preliminary injunction. Forty other cars of the same road, 
however, hâve been equipped with a modifled type of controller, desig- 
nated "S," and as to thèse défendant contends that it does not inf ringe. 
In this suit, as in the others, there hâve been prepared diagrammatic 
représentations of the interrelations of motors, coils, and résistances 
in the several types of controller. Comparing the "S" type with the 
"B 2" type already held to be an infringement, it will be seen that in 
the combination of motors and dead résistances they are substantially 
alike. Indeed, the "S" type more nearly approaches the description 
of the patent than do some of the types shown in the Nassau Case, 
for résistances are eut in before the beginning of change from séries 
to multiple, remain in until that change is completed, and are then 
gradually eut out. 

As will appear from the opinion in the West Hartford Case, the 
original invention of the patent in suit was supplemented in prac- 
tice by a magnetic blow-out to prevent sparking, using the original 
device to regulate the current. Défendant in that suit used a nonin- 
fringing "arc-spanner" to prevent sparking, but nevertheless was held 
to infringe, since it still used the device of the patent in suit to regu^ 
late the current. The "S" type seems to use this device for the same 
purpose, and I am unable to perçoive that défendant escapes infringe- 
ment by supplementing it with a solenoid instead of an arc-spanner. 
Taking the opinion in the West Hartford Case as a correct construc- 
tion of the patent, the "S" type would seem to be more clearly an in- 
fringement than are some of the types in the Nassau Case. Injunc- 
tion may issue. Inasmuch, however, as in the Nassau Case its opéra- 
tion was suspended until one month after the opening of the next ses- 
sion of the court of appeals, in order to give défendant an opportunity 
to secure a review of Judge Townsend's opinion in the West Hartford 
suit, if so advised, a like suspension will be accorded hère. 



UNITED STATES MITIS CO. v. CARNEGIE STEEL CO., Limited. 

(Circuit Court, W. D. Pennsylvanla. July 30, 1898.) 

1. Patents— Infringement— LiABiLiTT for Damages and Profits. 

Eev. St. § 4900, does not apply to the case of a patent exclusively for a 
process, nor in any case unless the plaintiiî has made or sold the article 
patented. 

3. SAMB— SUFFICIBNCT OF NOTICB. 

An allégation in a bill that défendant Infringed a patent after "fuU 
notice" of plaintiff's exclusive rights theréunder, if not denied, Is suffl- 
cient to entltle plalntiff, on reeovery, to damages and profits. 
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Sur Objection by Défendant to the Fonn of Proposed Decrée. 

The decree is for infringement of letters patent No. 333,373, to Cari G. 
Wlttenstrom, for improvements In the process of manufacturing castings 
from -wrought iron and steel, by adding aluminum. The averment of in- 
fringement in the bill is as foUows: "Yet the défendant, well Isnowing the 
premises, and after full notice of your orator's exclusive rights under said 
letters patent, bas, within said district, and elsewhere withln the United 
States and territories, and since the said 25th day of May, 1886, without the 
license of your orator, and to Its great damage and Injury, unlawfully used 
the improvements patented in said letters patent, and bas thereby infringed 
npon your orator's exclusive rights in the premises." The answer dénies in- 
fringement, but does not deny the notice, or in any way meet that portion 
of the averment of the bill. Objections to decree by défendant: "That plain- 
tifC is not entitled to recover damages or profits, for the reason that said 
plaintlff bas not set forth in its bill of complaint, nor does It allège, that It 
gave notice to said défendant, before bringlng suit, of the Issue and date of 
said patent, and of the fact that they were infringing the same, and that 
the défendant continued such Infringement after such notice, in pursuance 
of the provisions of section 4900 of the Kevised Statutes of the United 
States." 

Jos. C. Fraley, for complainant. 
Bakewell & Bakewell, for défendant. 

ACHESON, Circuit Judge. Section 4000 of the Revîsed Statutes is 
not applicable bere. The patent in suit is exclusively for a process, 
and therefore the case is not within either the letter or the spirit of 
section 4900. Even in a case where the patent is within the purview 
of section 4900, its provisions apply, as against the plaintiff, only 
"if he makes or sells the article patented." Dunlap v. Schofleld, 152 
U. S. 244, 247, 14 Sup. Ct. 576; Campbell v. Mayor, etc., 81 Fed. 182, 
184. Moreover, the bill hère allèges that the défendant acted "after 
notice of your orator's exclusive rights under said letters patent," and 
this is not denied in the answer. Finally, upon any view, this défend- 
ant would be answerable for damages and profits for infringements 
persisted in after suit brought. The objection to form of decree is 
overruled. 



THE THREE FRIENDS. 

(Circuit Court of Appeals, PMfth Circuit. May 10, 1898.) 

No. 616. 

Admihaltt PLEADrNQ — Ltbel op Forfbitukb. 

An answer to a libel of forfeiture for violation of the neutrality laws 
construed, and held not to contaln an admission that the vessel was 
fitted out and armed vi^ithin the jurisdiction of the United States, as 
averred in the libel. 

Appeal from the District Court of the United States for the South- 
ern District of Florida. 

This was a libel of forfeiture filed by the United States against the 
steamer Three Friends for alleged violation of the neutrality laws. 
The cause was heard in the district court on a motion by the claimants 
for permission to give a release bond, and on exceptions to the libel. 
78 Fed. 173, 175. Thereafter a hearing was had upon the testimony, 
and the court (LOCKE, District Judge) rendered the following de-, 
cision: 
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The parties hereJn being présent by counsel, the court rendera Its deeree 
upon the issue hereln as foUows, vlz.: I fail to flnd In the testlmony In this 
case any évidence whatever which shows or tends to show that this vessel 
was fltted eut, equipped, or armed In any degree within the limits of the 
United States. The testimony flrst shows her flfteen or twenty miles at sea, 
on the high seas; and after that she took on board nothing but a number of 
men, with their personal baggage. Whatever of arms or ammunition or 
equipments of any liind are shown to hâve been upon her had been put on 
board before any witness had any bnowledge of her; whether within the 
limits of this country, or some other, the testimony fails to show. It is shown 
that she subsequently went Into the port of Navassa, but there received 
nothing on board, nor was in any way armed or equipped or fitted out. 
This Is a case of forfeiture, and every reasonable presumption of matters 
not proven by the libelant is to be in favor of the innocence of the person 
or thing accused. This precludes the necessity of inquiring whether the 
vessel was fltted out with any felonious intent, and it necessarily follows that 
the libel be dismissed; but, the vessel being held to answer other libels, no 
warrant of restitution will be issued, but the marshal wlll continue his 
custody until further order; and it ia so ordered. 

From this décision the United States hâve appealed. 
J. Ward Gurley, for appellant 
A. W. Cockrell, for appellee. 

Before PAEDEE and McCOEMICK, Circuit Judges, and SWAYNE, 
District Judge. 

PER CURIAM. The district judge found no évidence in the case 
showing or tending to show that the vessel Three Priends was fitted 
out, equipped, or armed in any degree within the limits of the United 
States. This finding is undoubtedly correct. The learned counsel 
for the United States argues in his brief that the fltting out of the ves- 
sel within the jurisdiction of the United States, as averred in the 
libel, was admitted by claimant's answer, so that no proof thereof 
was required, The claimant's answer admits the truth of the first 
and second articles propounded in the libel. Thèse articles pro- 
pound that C. E. Bisbee was the collector of customs, had seized the 
vessel Three Friends within the limits of the Southern district of 
Florida, and was still holding the same for forfeiture. As to the 
other material articles in the libel, the answer was as follows : 

"Second. The matters and things contained in the third, fourth, and fifth 
articles in said libel are falsely alleged, and that the truth is that tlie said 
vessel, Three Friends, was not on the 23d day of May, 1896, furnished, fltted 
out, or armed with intent that she should be employed in the service of any 
people engaged in armed résistance to the government of the iiing of Spain, 
in the Island of Cuba, and that the said vessel, Three Friends, did not, as 
alleged in said articles, or in any of them, proceed upon a voyage to the 
Island of Cuba with such intent. 

"Third. That said vessel never has been used in any way which would en- 
title the United States to a forfeiture of said vessel." 

We are unable to see how the spécial déniai that the Three Friends 
was "furnished, fitted out, or armed with intent," etc., coupled with 
the gênerai déniai of the material facts in the libel, can be taken as an 
admission that said vessel "was furnished, fltted out, and armed with 
intent," etc., within the jurisdiction of the United States. The right 
to a forfeiture dépends entirely upon the jurisdiction within which 
the vessel was furnished, fltted out, and armed, if furnished, fitted out, 
and armed at ail with intent, etc. The decree of the district court is 
afSrmed. 
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MECKB V. VALLEY TOWN MINERAL CO. et al 
(Circuit Court, W. D. North Carolina. September 12, 1S98.) 

L Rbmoval of Causes— Procédure. 

Where a cause is properly removable, a removal Is eflCected at once 
on the fiUng of a sufficlent pétition and bond, regardless of any action 
of the State courts, thougli the applleant follows and unsuccessfully 
défends an order of removal in such court on appeal. 
2. Bame— Time for Filino Pétition. 

Where, before the time for a défendant to answer expired, plaintiff 
obtalned leave to file an amended complaint, and the time for answer 
was by the same order extended, and the amended complaint changed 
the whole aspect of the case as to a défendant, a pétition for removal 
filed by such défendant before the expiration of the time for answer 
so extended was In time. 
8. Same— Sepaeable Contkoverst. 

Where a complaint seeks to establish an indebtedness against a corpo- 
ration défendant alleged to be insolvent, and also asks judgment therefor 
against a second défendant on the alleged ground that it has assumed 
ail the indebtedness of the flrst corporation, there Is a separable contro- 
versy between plaintifC and such second défendant 

On Motion to Eemand. 

J. H. Dillard, for plaintiff. 

T. P. Axley and Merrimon & Merrimon, for défendants. 

SIMONTON, Circuit Judge. This case cornes up on a motion to re- 
mand it to the state court. Tlie plaintiff, Herman Mecke, flied a 
complaint in the superior court of Cherokee county, N. C, in behalf 
of himself and ail others, creditors of the Valley Town Minerai Com- 
pany, who will come in, etc., against that company, the Eoessler & 
Hassiacker Chemical Company, and R. L. Cooper, Ben Posey, and J. 
P. Abernathy, trustées. It allèges: A purchase by A. H. Mugford 
and R. P. Getty, in the year 1895, from J. W. Cooper, G. K. Welch, 
and others, of certain lands in Cherokee county, N. C, for the sum of 
$10,000. For this they paid $5,000 in cash, and gave notes for the 
remainder, secured by deed of trust, in which the défendants Cooper, 
Posey, and Abernathy were trustées. That thèse lands were sup- 
posed to contain minerais, especially talc, and that, in order to mine 
the same successfully, Mugford and Getty on 15th October, 1895, or- 
ganized a corporation, under the laws of the state of New Jersey, 
known as the Valley Town Minerai Company, a défendant, of which 
Mugford was made manager; Getty, superintendent; and plaintiff, 
the président That on 2d October, 1895, Mugford and Getty exe- 
cuted to plaintiff a paper writing giving him a lien on thèse lands to 
secure him his advance of |5,000 towards the purchase money ; plain- 
tiff agreeing at the same time to fumish other moneys to pay off the 
notes for the nnpaid purchase money, for $2,500 each, due one and 
two years after date, one of which has been paid, but by whom is not 
stated. That subsequently plaintiff assigned ail his interest in said pa- 
per writing to the Valley Town Minerai Company, it assuming to pay 
the said several notes for the purchase money. That on 26th Septem- 
ber, 1896, Mugford and Getty conveyed ail their interest in said lands 
to the Eoessler & Hassiacker Chemical Company, a corporation of the 
89 F.— 14 
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state of New York, without ofiQces, officers, or agents in thé state of 
North Caxoliûa. TMs convfeyance is Charged to hâve been as a se- 
curity merely. That plaintiff from time to time adTanced to the 
Valley Town Minerai Company other large sums, aggregating $19,000, 
which is still due to plaintiff, as also his salary of |1,000, and that 
the Valley Town Minerai Company is largely indebted to other per- 
sons, and is insolvent. That the only property of the Valley Town 
Minerai Company is the lien for |5,000 held by plaintiff, and assigned 
to it, and a lease on certain other minerai lands. The complaint then 
goes on to show the nature and character of talc mining, the inex- 
pediency of stopping the work, the advantages of continuing it, and 
asks that a receiver be appointed, with authority to operate the 
mines, and, if need be, to borrow money on receiver's certiflcates. 
The prayer for judgment is: (1) That a receiver be appointed, with 
full power to conduct and operate the mines and dispose of the prod- 
uct, and with further power to borrow money on receiver's certiflcates, 
which shall constitute a flrst lien over ail other liens on the property. 
(2) For judgment for plaintiff,— presumably for $22,322.15, with in- 
terest. (3) For leave to receiver to sue. (4) For gênerai relief. 

It will be observed that this is a creditors' bill against the Valley 
Town Minerai Company. It asks for a receiver for this company. It 
does not pray a sale of the land, but, on the contrary, asks that the 
opérations of the company be continued by the receiver. It prays 
no judgment against any party but the Valley Town Minerai Com- 
pany. The summons was issued returnable to the spring term of 
Cherokee county, at which term the complaint was filed. The sum- 
mons was served upon the Valley Town Minerai Company, by a copy 
on its treasurer. Service was accepted by Posey, Cooper, and Aber- 
nathy, trustées; and a copy summons was served upon a director of 
the Chemical company, of which some notice will be hereafter taken. 

Under tlie practice in North Carolina, the complaint must be filed 
during the flrst three daysj of the term, and défendants must answer 
some time during that term. During the term, and therefore before 
time for answering had expired, plaintiff moved for and obtained 
leave to flle an amendment to his complaint. In that amendment, 
after reaiïirming every allégation of the original complaint, he avers: 
That the Valley Town Minerai Company, flnding itself without suf- 
ficient capital to condûct its business, and not being able to get any 
more advances from plaintiff, sought the aid of the Eoessler & Has- 
slacker Chemical Company. That the resuit of this was an agree- 
mei^t between the two corporations, to which also Getty and Mugford 
were parties, by which the chemical company assumed ail the obliga- 
tions of the Valley Town Minerai Company which plaintiff had there- 
tofore assumed, and took from the mining company, from plaintiff, 
and from Getty and Mugford an assignment of their interest in the 
mining lands. The chemical company further agreed to advance ail 
moneys needed by the minerai company in its opérations; that the 
chemical company should handle ail the products of the minerai com- 
pany, and share in the profits, thus constituting it a partner in the 
business. That, upon complaint on part of the plaintiff as to the 
ferma of the contract, an agreement was prepared by the attorney of 
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the Chemical company, who was also a director tlierein, whicli agrée- 
ment was in the name of the Valley Town Minerai Company, and in 
which it was declared that the indebtedness of that company to 
plaintife was |19,813.59, with interest thereon from that time {15th 
October, 1896) at 6 per cent, per annum. The plaintif? then renews 
the prayer for judgment in his original complaint, and demanda judg- 
ment against the Koessler & Hasslacker Chemical Company for said 
amount, and for gênerai relief. When leave to amend was applied 
for and granted, plaintiff was allowed 30 days within which to file and 
serve his amendment, and défendants were allowed 60 days within 
which to answer the same. Within this period of 60 days the 
Eoessler & Hasslacker Chemical Company filed its pétition for re- 
moval into this court, with a proper bond. The term of the court of 
Cherokee county having expired, the pétition was presented at cham- 
bers to the judge at Asheville, Bimcombe county; and an order was 
made, entitled as of the superior court of Cherokee county, for the 
removal of the cause into this court. An appeal was taken from this 
order to the suprême court of North Carolina, and it was reversed. 
29 S. E. 781. The record, however, having been transmitted to this 
court, this motion to remand was made. 

The plaintiiï is a citizen and résident of the state of North Caro- 
lina. The défendant petitioning is a corporation of the state of New 
York. Its co-defendants are the Valley Town Minerai Company, 
averred in the complaint to be a corporation of the state of Kew Jer- 
sey, and certain other persons, who presumably are citizens of the 
state of North Carolina. The plaintiff and the défendant petitioning 
for removal being citizens of différent states, one ground for removal 
is established. And if the pétition has been filed within the proper 
time, and the controversy between plaintiff and this particular de- 
fendant be separable from that with the other défendants, the right 
of removal is unquestionable; and it occurred, ipso facto, upon the 
flling of the pétition with the bond (to the latter no exception is taken). 
And this with or without the order of the state court to that efifect. 
Kern v. Huidekoper, 103 U. S. 485; Winslow v. Collins, 110 N. C. 120, 
14 S. E. 512; Monroe v. Williamson, 81 Fed. 927. This right of re- 
moval is not affected by the fact that the défendant goes on and dé- 
fends himself in the state court. Insurance Co. v. Dunn, 19 Wall. 
214; Removal Cases, 100 U. S. 457. Each court acts on its own 
responsibility. The adverse action of the state court cannot prevent 
the removal. See Stone v. South Carolina, 117 U. S. 430, 6 Sup. Ct. 
799; Eailroad Co. v. Koontz, 104 TJ. S. 5. So there are two vital 
questions in this case: Was the pétition for removal filed within the 
proper time? Is there a separable controversy between the plaintiff 
and this défendant? 

1. Was the pétition for removal filed within the proper time? TJn- 
der the acts of congress of 1887 and 1888, the pétition must be flled on 
or before the time has expired within which the défendant must an- 
swer the complaint according to the law or the rules of court of the 
state court. In the original complaint there is no prayer for judg- 
ment whatever against the Roessler & Hasslacker Chemical Company. 
It is mentioned in the body of the complaint but once. There it is 
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stated to be thé holder, by way of security, of tlie interest of Mugford 
and Getty in certain minerai lands, whicli interest is subject to a 
deed of trust for one half the purchase money, and the lien of plaintif! 
under a paper writing for the other half; at the same time it being 
averred that this chemical company bas no office, offlcers, or agents 
within the state of North Carolina upon whom service can be made. 
Bef ore défendant was compelled to answer, plaintiff obtained leave to 
amend the complaint Without doubt, this leave was granted in 
accordance with the law and practice of the court. The application 
for it, and the leave granted to it, showed that the plaintiff had not 
perfected his case; that he had other and material allégations to 
make, upon which he based his relief. The défendant could not then 
be called upon to make any défense. This was recognized by the 
court in its order granting time within which to flle an answer after 
amendment flled. It may be well just hère to see how that order was 
made. It was not a consent order, nor a formai order entered on 
the minutes, — ^the act of the parties, not of the court. It is shown 
in this way by a paper in the record: 

State of North Carolina, Cherokee County. 

Be It remembered that on this 17th day of May, A. D. 1897, a superior 
court of law is begun and held for said county in sald court house at 
Murphy; the Hon. George H. Brown, Jr., judge presiding, and George A. 
Jones, solicitor, prosecuting in behalf of the state. Cornes S. W. Davidson, 
sheriiï of Cherokee county, who retums into court that in obédience to a 
writ of venire facias he has summoned the following good and lawful men 
to serve as jurors, to wit, A. L. Carrell and 35 others; and the following 
proceedlngs were had: 

No. 3. Herman Mecke vs. Valley Town Minerai Company et al. 

Plaintiff allowed thirty days to ûle amended complaint Each défendant 
allowed sixty days thereafter to file amended or original answer. 

That amended complaint changed the whole aspect of the case, as 
far as this défendant was concerned. In the original complaint it 
had no concern, except as the holder of a security upon an attenuated 
equity of rédemption in lands for which a receiver was sought. In 
the amended complaint it was charged as being responsible for a debt 
of over 120,000 as the responsible, solvent co-partner in an insolvent 
concern, — made responsible, too, for a debt antécédent to the alleged 
co-partnership, by an instrument în writing executed by the Valley 
Town Minerai Company. And this amended complaint was flled, 
not changing in any respect the averments of the original complaint, 
but reafBrming and reasserting the same. In the case of Powers 
v. Eailway Co., 169 U. S. 92, 18 Sup. Ct. 264, thèse facts appeared: 
The plaintiff began suit in a state court against the défendant railroad 
company for personal injuries, making as co-defendants the con- 
ductor, engineer, and brakeman. Plaintiff was a citizen of Kentucky; 
the railroad company, a citizen of Virginia. The other défendants 
were citizens of Kentucky. The railroad company flled a pétition 
and bond for removal, and the record came into the fédéral court. 
On motion to romand, the fédéral court held that there was no sepa- 
rable controversy, and remanded the case. When it got back into 
the state court the plaintiff amended his complaint by discontinuing 
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as to ail othër défendants but the railroad company, whereupon the 
railroad company flied a second pétition for removal, and the cause 
was removed, and retained in the fédéral court. "The time for filing 
the pétition" for removal, says the court, "is not essential to the 
jurisdiction. The provision upon this subject is but modal and 
formai." This case establishes that the défendant has the right to 
ansvs'er the amended complaint, and, if the time for answering such 
amended complaint has not expired, a pétition for removal will lie. 
The pétition in this case was within proper time. 

2. Is there a separable controversy? The amended complaint seeks 
to hold this défendant responsible for the debts of the Valley Town 
Minerai Company. There are two questions in the case: Is the 
Valley Town Minerai Company indebted as charged in the complaint? 
If this be settled in the affirmative, has this défendant assumed the 
debts? To the first matter in controversy the Valley Town Minerai 
Company is necessarily a party défendant. With it this défendant 
has no concern. To the second matter in controversy the défendant 
is the only contesting party, Every creditor of the Valley Town 
Minerai Company and this company itself is interested against the 
défendant. It must flght this contest single-handed and alone. 
There is a separable controversy. The motion to remand is refused. 
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(Circuit Court of Appeals, Seventli Circuit October 3, 1898.) 

No. 482. 

HoMESTBAD — Evidence of Abandonment, 

Tlie owner of a homestead left it on account of ill health, and for 13 
years before his death traveled and resided in a number of différ- 
ent places, leasing the liotel on the homestead property, but reserv- 
ing a room therein for the use of himself and his wife, to which he fre- 
quently returned, and in which he kept his own furniture. He never 
purchased a home elsewhere, nor engaged in any permanent business. 
The only direct évidence of abandonment was a easual statement, made 
at one time, that he was then malcing his home at a différent place; but 
a number of statements that he considered the hôtel as his home were 
shown. Hdd, that the évidence was insufflcient to show an abandonment. 

Appeal f rom the Circuit Court of the United States for the Western 
District of Wisconsin. 

This is a suit in equity, brought by the complainant, Robert P. Hughes, 
against the défendant, Mary F. Newton, seeliing to recover a decree for the 
amount due upon three promissory notes executed by William Newton, de- 
ceased, and the défendant, his then wife, and to charge the same as a spécifie 
lien upon certain real estate, less than one-fourth of an acre, known as the 
"Eau Claire House property," situated in the city of Eau Claire, Wis., and to 
hâve said real estate sold, and the proceeds applied to the payment of the 
amount found to be due upon said notes. The bill makes the notes a part 
of the complaint, and thereby shows that each of them was secured by a 
first mortgage upon property situated in Ramsey county, Minn. The bill 
allèges the death of William Newton; that he had devised his real and Per- 
sonal property to his wife; that the will was probated in the county court 
of Eau Claire county, Wis., and that the défendant qualified as executor 
thereof; that the deceased left no other real property in the state of Wis- 
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consin except that sought to be eharged, and no Personal property except 
certain exempt household goods, worth about $75; that no order had ever 
been made by the county court of Eau Claire county, which Is a court having 
probate Jurisdiction, limitlng the tlme wlthln which creditors should file 
their claims against sald estate, or flxing a time for hearing such claims, 
and that no notice was given to creditors requirlng them to file their claims; 
that the défendant is, and sinee June 2, 1896, has been. In possession of said 
property by tenants, and has received the rents therefrom; that said property 
is of the value of $25,000; that the deceased left no other property except 
sald real estate out of which the Indebtedness due to complainant can be 
realized, and that the défendant has no other property than said real estate; 
that though she is not In actual possession of the land, and the same is not 
actually the homestead of the défendant, yet she threatens to, and will, 
If an action at law Is brought against her, before a final judgment can be ob- 
tained, enter Into the occupancy thereof as her homestead, and will claim 
and hold the same as her exempt homestead, free from the lien of said judg- 
ment, and therefore an action at law would be unavalling. The défendant, 
in her answer, claims by way of défense: First, that the property sought to 
be charged was at the time of hls death the homestead of the deceased, 
William Newton, and hls estate Is, by the statutes of the state of Wisconsin, 
exempt from the claims of his creditors; second, that it had been coucluslve- 
ly so adjudgèd by the county court of Eau Claire county having jurisdiction 
of the estate of the deceased sltuated in the state of Wisconsin; third, that 
the claim of the complainant against the estate of the deceased had been 
barred by his failure to coUect the same from the dereased in hls lifetime, 
or to make prOof of his claim against the estate, and procure an allowance 
thereof by the county court before the settlement of the estate and the dis- 
tribution of the property, and before the défendant had made lasting and 
valuable improvements thereon, which she allèges she has made at a cost 
in exeess of the value of her equity thereln; fourth, that the complainant is 
not entitled to maintain a suit In equity upon his claim, because he has an 
adéquate remedy at law, and, f urther, that he has not exhausted the prop- 
erty pledged for the payment of thls debt; fifth, that the défendant had, 
at the time the notes were made, no separate estate, and was not bound 
in law to pay thèse notes which she had signed with her husband. The 
défendant claims the same beneflt of exception to the bill as though she had 
demurred to the same. The court below, on final hearing, dismissed the 
blU for want of equity. In Its opinion, which appears In the record, the 
court held that the property sought to be charged was, at the time of hls 
death, the homestead pf William Newton, and as such was by the statutes 
of the state of Wisconsin exempt from the claims of creditors. The court 
further held that the lâches of the claimant In failing to prosecute his claim 
against the deceased In hls lifetime, or against hls estate pending its settle- 
ment and distribution in the county court, precluded him from maintaining 
his présent suit. The other facts o( the; case appear in the opinion oï the 
court. 

James P. Markham, for appellant. 
W. P. Bartlett, for appellee. 

Before WOODS and SHOWALTEE, Circuit Judges, and BAKER, 
District Judge. 

After making the foregoing statement, the opinion of the court was 
delivered by BAKEE, District Judge. 

It may well be doubted whether the complainant Is entitled to any 
relief on the case made by his bill. The bill discloses that the notes 
are secured by a mortgage upon property in Eamsey county, Minn. 
The failure to proceed against this property for the satisfaction of 
the debt is insisted upon in the answer as a ground of défense. The 
bill shows no excuse for the failure to foreclose the mortgage; nor 
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did the complainant, after the answer was filed, ask or obtain leave to 
amend his bill so as to show an excuse for such failure. For aught 
that appears in the bill, the complainant could kave satisfled his debt 
by the foreclosure and sale of the mortgaged property. "The juris- 
diction of a court of equity to reach the property of a debtor justly 
applicable to the payment of his debts, even when there is no spécifie 
lien on the property, Is undoubted. It is a very ancient jurisdiction, 
but for its exercise the debt must be clear and undisputed, and there 
must exist some spécial circumstances requiring the interposition 
of the court to obtain possession of and apply the property." Board 
of Public Works v. Columbia Collège, 17 Wall. 521, 530; Morgan v. 
Hamlet, 113 U. S. 449, 5 Sup. Ct. 583. A person holding a pledge or con- 
veyance of property sufBcient in value to satisfy his debt cannot aban- 
don or waive the enforcement of such lien, and obtain a decree in 
equity charging such debt as a spécifie lien on other property of the 
debtor, without his consent. Without any amendment of the bill, 
and apparently without any objection, the parties took proof in référ- 
ence to the value of the mortgaged property. It was shown that 
upon a foreclosure and sale of the property there ought to hâve been 
realized at least $900 applicable to the complainant's debt. The 
only reason suggested why the présent bill ought to be maintained is 
that the mortgaged property would prove insufiicient to satisfy the en- 
tire indebtedness. This, however, does not seem to be a sufflcient 
excuse for a failure to exhaust the property pledged for the payment 
of the debt. In Board of Public Works v. Columbia Collège, supra, 
the court says : "In ail cases we believe property pledged or conveyed 
for the payment of a debt must be flrst applied." It would seem to be 
certain that some excuse other than the mère insufflciency of the mort- 
gaged property to satisfy the whole debt ought to be shown to justify 
the maintenance of a bill to charge other property of the debtor with 
a spécifie lien for the satisfaction of such debt. We do not care, how- 
ever, to dispose of the case on this ground, but prêter to place our 
décision on the ground that the property sought to be chargea was at 
the time of his death the homestead of William Newton, and as such 
is, by the statutes of the state of Wisconsin, exempt from the claims 
of his creditors. The statute of Wisconsin was enacted in obédience 
to a mandate of the constitution declaring that the privilège of the 
debtor to enjoy the necessary comforts of life shall be recognized by 
wholesome laws exempting a reasonable amount of property from 
seizure or sale for the payment of any debts or liability hereafter con- 
tracted. The statute enacted to carry into effect this constitutional 
requirement now in force is section 2983, Eev. St. Wis., and is as fol- 
lows: 

"A homestead, to be selected by the owner thereof, consisting, when not 
fncluded in any city or village, of any quantity of land not exceeding forty 
acres, used for agricultural purposes, and when included in any city or vil- 
lage, of any quantity of land not exceeding one-fourth of an acre and the 
dwelling house thereon and its appurtenanccs, owned and occupied by any 
résident of this state, shall be exempt from seizure or sale on exécution 
from the lien of every judgment, and from liability in any form for the debts 
of such owner, except laborers', mechanics', and purchase money liens, and 
mortgages lawfully executed, and taxes lawf ully assessed, and except as 
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otherwise epeclally provlded In thèse statutes; and such exemption shall 
not be Impalred by temporary removal wtth the Intention to re-occupy the 
same as a homestead, nor by a sale tbereof, but shall extend to the proceeda 
derived f rom such sale whlle held with the Intention to procure another home- 
stead therewith, for a period not exceeding two years. Such exemption shall 
extend to land, not exceeding altogether the amount aforesaid, owned by hus- 
band and wife jointly, or in common, and to the interest therein of a tenant 
In common, or two or more tenants in common, having a homestead thereon, 
with the consent, expressed or implled, of the eo-tenants, and to any estate 
less than a fee held by any person by lease or otherwise." 

This statute has always been liberally construed in favor of the 
debtor, to secure the humane purpose of the framers of the constitu- 
tion. The évidence shows that the deceased, William Newton, in 
1864 owned and began to occupy the property sought to be chargea, 
commonly known as the "Eau Claire House," consisting of two lots 
in the city of Eau Claire, Wis., and being less than one-fourth of 
an acre in extent, as his homestead, and that he continued to occupy 
it as such with his wife and family for about 18 or 19 years. During 
his lifetime he never thereafter acquired or claimed any other place 
as a homestead in Wisconsin or elsewhere. About the year 1882 his 
health failed, and, acting under the advice of his physician, he rented 
his homestead to Charles Foster, his son-in-law, and went away for the 
benefit of his health. The évidence shows that he had asthma, 
from which he suffered until his death, and that any change, even for 
a short distance, produced a bénéficiai effect. He went to many 
différent places, remaining temporarily for various periods of time. 
The évidence fails to show that any one of thèse changes was made 
with the intention of abandoning his old home and acquiring a new 
one, but they were made solely with the purpose of obtaining relief 
from his malady by a change of air and locality. He went to the 
Southern States, and also to Spooner and La Crosse, Wis., to Colorado, 
and to England, and flnally, about the year 1889 or 1890, he went to 
St. Paul, Minn., where he had a son and a son-in-law living, engaged 
in the clothing business. He remained there until 1893 when he 
went to New Kichmond, Wis. The complainant contends that he ac- 
quired a home in St. Paul, and thereby lost the right to claim the 
Eau Claire House as his homestead. It appears that during his rési- 
dence in St. Paul he was for a short time interested with his son-in-law 
in the clothing business, and that he rented and occupied with his 
wife three différent houses. The .business interest which he had was 
of a temporary character, and the houses occupied by him were rented 
as temporary places of abode, and not for occupancy as a permanent 
home. He never acquired any home of his own during his résidence 
in that city. While in St. Paul he retumed to Eau Claire as often as 
once a month, and stayed there frequently for a week at a time. As 
évidence of his intention to retain the property at Eau Claire as his 
homestead, as early as 1890, when leasing it to its présent proprietor, 
Robert Parkinson, he reserved a room in the hôtel for the occupancy 
of himself and wife. The réservation consisted of "room 51, to be 
occupied by him and his wife as their résidence and home at ail times 
during the continuance of this lease," which had not expired at the 
time of his death. The furniture of the deceased was kept in thia 
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room. One witness (Darius Brasee) testifiee to an îsolated statement 
made by the deceased in 1888 to the effect that he had gone to St. 
Paul, and that ke expected to make that his home; that he was mak- 
ing it his home. Such an isolated statement, if accurately remem- 
bered and truly stated by the witness, ought net to outweigh the acts 
and repeated countervailing déclarations testified to by other witness- 
es. It is apparent that the conversation was a casual one, and noth- 
îng is stated by the witness to show that it occurred under such cir- 
cumstances as to make a deep and lasting impression on his mind. 
In view of the fact that William Newton is dead, and the court is thus 
deprived of his explanation, it is manifest that the testimony of thia 
witness ought not to be given such weight as to overthiow the 
homestead claim of the deceased. The failure of the deceased to ac- 
quire a homestead elsewhere, the fact that he went from place to place 
for the beheflt of his health, the solemn réservation of a home in his 
leases of the property, his fréquent return to and occupancy of his room 
in the old home, his repeated déclarations made at times when no in- 
tervening occurrence suggested a motive for déception, ail concur in 
demonstrating that his absence was temporary, and was accompanied 
with the fixed intention of returning. His daughter testifies that 
travel was bénéficiai to her father's health; that he came to Eau 
Claire in 1894, and stayed with her some of the time, but most of the 
time he stopped at the hôtel; that he always called the Eau Claire 
House home, and wanted to be there when he could ; that his health 
was poor, and that in his last illness he was talking of coming baek 
to Eau Claire to his home, and that he had no other résidence except 
the Eau Claire House that he called his home; that when he went to 
St. Paul he said that he should not stay there long, but would come 
back to Eau Claire; that he died at New Eichmond, in April, 1895, 
and was brought to Eau Claire, and buried in his own lot in the ceme- 
tery there. 

Under thèse circumstances it seems apparent to us that he never 
abandoned his homestead, and that the défendant is entitled to hold 
it as exempt from the claims of her husband's creditors. The fol- 
lowing cases, which we hâve examined, fully sustain this homestead 
right: Phelps v. Rooney, 9 Wis. 70; Zimmer v. Pauley, 51 Wis. 282, 
8 N. W. 219; Hewett v. Allen, 54 Wis. 583, 12 N. W. 45; Schofleld v. 
Hopkins, 61 Wis. 370, 21 N. W. 259; Corastock v. Bechtel, 63 Wis. 
656, 24 N. W. 465; Phillips v. Eoot, 68 Wis. 128, 31 N. W. 712; Mc- 
Dermott v. Kernan, 72 Wis. 268, 39 N. W. 537; Brettun v. Fox, 100 
Mass. 234. It would be diflQcult to distinguish this case in its facts 
from that of McDermott v. Kernan, supra. There a widow, who 
lived in the second story of a building, the first story of which was 
nsed as a saloon and dancing hall, not wishing her children to live 
over a saloon, removed from the l3uilding to another place of rési- 
dence. She left some furniture in the building, and always intended 
to return and live in it; at ail e vents, when her children were grown, 
and her daughters married. In the meantime she rented the build- 
ing, and about seven years after her removal she executed an abso- 
lute deed of the premises as security for borrowed money. It was 
held that her right to claim the premises as her homestead was not 
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impaired bj her absence, and ttat she could hold the same as exempt 
from eale on exécution. In Brettun v. Fox, supra, it was held that a 
widow who continued to use, for the purpose of storing furniture, 
after her husband's death, a room in a dwelling house occupied and 
owned by Mm at the time of his death as a homestead, continued to 
occupy the homestead within the meaning of the statute. It was said 
by the court that the use of the room for the purpose of keeping her 
furniture was "continuing to occupy the homestead." 

We hâve carefully examined the case of Jarvais t. Moe, 38 Wis. 
440, cited and relied upon by the complainant, and flnd nothing in con- 
flict with the conclusion hère reached. The court there said: 

"The statute does not llmit the measure of removal, but it does the kind 
of removal. Absence is licensed wlthout Umlt, so that the homestead re- 
mains a homestead for the exemption to operate upon. As suggested by 
PAINB, J., in Re Phelan, 16 Wis. 76, the owner may visit the antipodes 
without forfelture of exemption, so that his purpose is essentially tempo- 
rary, animo revertendi to his homestead as his homestead, and not of In- 
deflnlte absence." 

On the facts of this case the court came to the conclusion that when 
Jarvais removed from his home where he had resîded into an hôtel, 
owned by him, be did so with the intention of abandoning his former 
résidence, and of making the hôtel thereafter his permanent home. 
We hold that the facts in the présent case make it manifest that the 
deceased never left his home in the Eau Claire House with the inten- 
tion of abandoning it as his home, but, on the contrary, that the ani- 
mas revertendi was always fixed and présent with him when absent 
iherefrom. This conclusion makes it unnecessary to consider the 
other questions discussed in the opinion of the court below and argued 
by counsel hère. The decree of the court below is affirmed, at the 
3ost of the appellant. 



EOBINSON V. ALABAMA & G. MFG. CO, 
(Circuit Court, N. D. Georgia. February 23, 1898.) 

1. MOETQAGK FOBBCLOSTJRB — MORTOASEB AS PdRCHASEB UNDER EERONEOnS 
• DbCRBB — ACCOUNTING. 

A mortgage credltor In possession as a purchaser In good faith under an 
erroneous decree of foreclosure, afterwards reversed, is chargeable on 
restitution with only the profits actually earned by the property, unless 
guilty of wiUful default in management, by reason of which the earnings 
were less than they would hâve been under ordinarily careful and prudent 
management. 

2. Same— Insukancb Prbmidms. 

In such accounting, where the mortgagor has been held entitled to res- 
titution, the purchaser stands in the position of a mortgagee in possession, 
and where he has liept the property insured, though in his own name, 
should be credited with the premiums pald for such Insurance, which in 
case of loss would hâve Inured to the benefit of the mortgagor. 

S. EquiTV Pbactice— Hbaring bbpore Master — Evidence. 

The use of boolfS of account by a master, after tliey had been impeached 
as booiss of original entry and excluded as évidence, the entries, how- 
ever, not having been shown to be incorrect or fraudulently made, as data 
for finding other évidence, and the considération, in stating the account, of 
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such entrles as were corroborated by other évidence, was not error wWch 
invaJidated hls fludings. 

4. MORTGAGES— MORTGAGBE IN POSSESSION — RbNTS AND PROFITS. 

A mortgagee lawfuUy in possession of the mortgaged property, tliougli 
as purchaser under an erroneous decree of foreclosure afterwards re- 
versed, wliile aceountable for ttie rents and profits during tiie time of 
sucli possession, bas also tbe rlght to apply tbe same on the mortgage debt 
as against the mortgagor or any purchaser from him of the equity of ré- 
demption; and where there lias been a resale of the property, and he 
bas obtained a deflciency judgment against the mortgagor before the ac- 
counting is had, he may hâve such judgment set oiï against the amount 
found due from him. 

5. Same— ScoPB of Accounting. 

Where a purchaser of a cotton mill at a foreclosure sale, afterwards set . 
aside, was placed in possession by the court, and during such possession 
used certain material found in the mill not covered by the mortgage, on 
restitution of the property and an accounting for rents and profits the 
court bas jurisdiction to also require an accounting for such material. 

6. Equity Practice — Statbmbnt of Account by Masteh — Intekbst. 

Where a master bas stated an account, allowing interest on some items, 
and not on others, and the report is conflrmed without exception on that 
ground, the amount stated will be regarded aa including the interest at 
the time of the report. 

Intervention of the Huguley Manufacturing Company for account- 
ing for rents, issues, and profits. 

B. P. Abbott and Dorsey, Brewster & Howéll, for complainants. 
W. E. Hammond, John M. Chilton, John G. Eeed, and Allan Fort, 
for défendants. 

NEWMAN, District Judge, The greater part of the previoua 
history of this case can be found in the opinions of the court in Kob- 
inson v. Manufacturing Co., 51 Fed. 268; Id., 6 G. G. A. 75, 56 Fed. 
690; Id., 67 Fed. 189; Id., 19 G. G. A. 152, 72 Fed. 708. After 
the last décision of the appellate court, as reported in 19 G. G. A. 
152, 72 Fed. 708, supra, the property was sold under the last decree, 
and bought by tiie same purchasers as at the former sale. Subse- 
quently the following order was made: 

"It is orûered that this case be referred to Thomas B. Felder, Esq., for the 
purpose of taking an accounting of the proper receipts and disbursements 
incident to the custody and opération of the mortgaged property, and of the 
rents and profits earned, or that should hâve been earned, sinee its dellvery 
to the purchasers under the former sale; and to aseertain whether there bas 
been any conversion of the property connected with said property, and the 
amount and value of the same, as to whether there bas been any waste or 
damage to the property, and as to whether the same is the resuit of or- 
dinary wear and tear, and as to the liability of the holders of the property 
therefor." "This March 16, 1896." 

The report of the spécial master was filed October 9, 1897, so that 
the hearing before the spécial master occupied something like 18 
months. Of course, the hearing was at intervais, as suited the con- 
venience of counsel and the spécial master, and as the necessity for 
getting witnesses and testimony required. The spécial master hav- 
ing filed his report, exceptions were made by both sides, and it is on 
thèse exceptions that the présent hearing is had. The spécial master 
reported against the purchasers of the property |39,713.51, which 
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was awardéd în favop of the movants against the Galeton Cotton 
Mills. The exceptions need oot ail be noticed in détail, as they can 
be embraced under a few gênerai heads, which, it is believed, will 
cover the entire subject-matter of the report and the exceptions. 

Counsel for the movants claim that the spécial master evidently 
misunderstood the order of the court, and put an incorrect construc- 
tion thereon, in that he was required to "take an account of the proper 
receipts and disbursements incident to the custody and opération of 
the mortgaged property, and of the rents and profits earned, or that 
should hâve been earned, since its delivery to the purchasers under 
the former sale." They contend that the effect of the order of the 
court was to détermine in advance that the correct rule to be observed 
by the master was to ascertain what the property by good manage- 
ment should hâve earned, as well as what it really did earn, during 
the period in question. My own construction of this order would 
be that its meaning was that the spécial master should ascertain 
the proper receipts and disbursements incident to the opération of the 
property, if he should flnd that it had been operated, or what it should 
hâve earned in the event it had not been operated. 

The spécial master, in his report, states the following to be the rule 
which he adopted in ascertaining the amount for which the holders of 
the property should be held liable: 

"The Galeton Cotton MlIls, having obtained possession of the property un- 
der an erroneous decree of foreclosure, which decree was appealed from and 
reversed, the main issue between the parties is as to the rule of liabilitv 
which should be applied under thèse circumstances. In the opinion of the 
undersigned, the Galeton Cotton Mills, belng a créditer in possession under 
an erroneous decree of foreclosure, is chargeable only with the profits ac- 
tually earned, or those which would hâve been earned but for its own willful 
default,"— citlng, In support of the foregolng, Page v. Blaclrshear, 78 Ga. 597, 
3 S. B. 423; Hogan v. Stone, 1 Ala. 496; Pom. Eq. Jur. §§ 121R. 1217; 
Snell, Eq. 308; Coot, Mortg. 18 Law Lib. p. 152; 2 Jones, Mortg. 1123; Bol- 
ling V. Lersner, 26 Grat. 01; jSIorris v. Budlong, 78 N. Y. 550; Thornbrough 
V. Baker, 2 Whlte & T. Lead. Cas. pt. 2, pp. 1979-1983, Bng. note 2. 

The spécial master then proceeds to say that: 

"The évidence does not show that the Galeton Cotton Mills has been guilty 
of any willful default in the management of the property, or in earning profits, 
but, on the contrary, shows that the company has made the most that could 
be made out of the property In the condition It was In when they received it." 

In other words, the conclusion of the spécial master seems to hâve 
been that the Galeton Cotton Mills were only liable to account for 
such profits as they made while operating the mills in good faith, 
and with reasonable care and prudence. The converse of this propo- 
sition is that the company operating the mills would hâve been liable 
for such amounts as they ought to hâve made if the évidence had 
shown that in bad faith they had operated the mills so as to produce 
less than they would hâve produced by ordinarily careful and prudent 
management. This seems to state the correct rule on the subject. 
The purchasing committee for the bondholders, from whom the 
Galeton Mills obtained the property, purchased the same in good faith, 
under a decree regularly entered in this court, and at a time when 
there had not only been no appeal from the decree, but when an ap- 
peal which had been commenced had been abandoned by the then 



BOBINSON V. ALABAMA & G. MFG. CO. 221 

counsel for the défendants in the case. They must hâve corne into 
possession of the property in good faith, believing in their title. It 
was rather a close question as to whether or not the défendants were 
entitled to restitution at ail after the reversai of the first decree by 
the appellate court, but restitution was ordered after a careful in- 
vestigation on certain conditions which were not complied with, and 
which the appellate court approved. The fact that the appellate 
court also entertained some doubt as to whether or not it was a case 
where restitution should be ordered, I think, may be fairly gathered 
from a clause in the last opinion of that court, in which this language 
occurs: 

"We are therefore relieved from inquiring into and deciding whether the 
case was one calling for restitution, as the appellants insisted that it was. 
The court held that it was, and the other parties hâve not appeaJed." 

This question is settled now, however, and is referred to only to 
show the estent of the good-faith holding of the purchasers when 
they entered into possession of this property, and organized the 
Galeton Cotton Mills, and to support the conclusion just stated 
that they would certainly be held to no stricter rule than to ac- 
count for what they actually earned in the opération of the property 
while acting in good faith, with ordinary and reasonable care and 
diligence. The détermination of this question goes very far towards 
a détermination of ail the contentions in the case. The master hav- 
îng found, after a long and tedious examination of ail the books, 
papers, and accounts, and after having heard the testimony of ail 
the parties at interest, that there was no willful default or bad faith 
on the part of the Galeton Cotton Mills in the management and con- 
trol of this property, it would require, of course, a clear case of 
error to justify the court in interfering with the conclusion reached 
by him. No such error is apparent. On the contrary, an exam- 
ination of the record in this case tends to support the conclusion 
of the master. It seems reasonably clear that the mill was operated 
in the ordinary and usual way, and also that, instead of the facts 
and circumstances showing any bad faith or willful failure to earn 
profits, they show the reverse. 

In référence to the profits arising from the opération of the mill, 
the two principal matters in regard to which it is claimed by the 
movants that the spécial master erred are as to the purchase of the 
cotton used in the mill, and the priées paid for it, on the one hand, 
and the sale of goods manufactured at the mill, and the priées re- 
ceived for the same, on the other hand. It appears from the évi- 
dence in the case that the cotton for this mill and for two other 
mills was purchased by W. G. & L. Lanier, of West Point, Ga.. 
near where the property in question was located. It is claimed 
that the cotton furnished the mill by W. 0. & L. Lanier was charged 
to them at a higher price than cotton ruled in the markets at the 
dates that the différent lots of cotton were delivered. The argu- 
ment in favor of this contention is mostly based on a statement of 
averages as to the ruling price of cotton at différent dates while the 
mill was being operated, compared with the price of the cotton de- 
livered to the mills. The claim for the movants seems to be that 
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L. lanier, of the firm of W. 0. & L. Lanier (the firm purchasing the 
cotton), was the principal owner of tlie Graleton Mills, and largely 
interested in thie controTersy, and that the cotton was so manipu- 
lated as to charge it to this mill at a higher price than was just or 
proper, and for more than it cost or was worth in the market. The 
spécial master went into an exhaustive examination of this question. 
He heard a large amount of eyidence, and had at his command ail the 
data that could be desired for reaching a correct conclusion on the 
subject. He found against the movants on this question. The part 
of his report referring to the same is as follows: 

"It is also insisted by movant that the charges for cotton purchased by the 
Galeton Cotton Mills were higher than the ruling market priées at the dates 
of purchase, and that the movant is entitled to a crédit for the différence be- 
tween the priée paid for cotton and the price for whlch it could hâve been 
proeured. On this point some of the witnesses testified that the Galeton 
Cotton Mills always paid the market priées. The cotton for this mill was 
purchased by W. C. & L. Lanier, who also did the buying for several other 
mills during the same period of time. Mr. Lanier testified that the cotton was 
chargea to the Galeton Cotton Mills at the same priées as to the other mills, 
the same belng the actual cost of the cotton. He admitted that in a few 
occasional instances cotton was furnished to the mill 'to be priced'; but this 
was not the custom, and It was done in such comparatively few Instances and 
comparatively small purchases that it does not appear that the mills sus- 
tained loss thereby to any appréciable degree. To support the alleged over- 
charge on cotton, the widest latitude was allowed movant In the introduction 
of testimony, and a number of witnesses were examined as to the average 
market priées of varions grades of cotton in Atlanta, Lagrange, Newman, and 
West Point. In addition to this, the cotton books of several large flrms in 
West Point, who dealt in cotton, were introduced. It does not appear from 
this mass of testimony that the Galeton Cotton Mills hâve paid more for 
their cotton than It could hâve been proeured for at the time It was bought. 
The movant undertakes to establish such an Inference by a comparison of 
the priées paid with certain average priées of cotton for specifled months. It 
would seem that the proper way to show such overcharges, if they exlsted, 
would be to show the date and amount of each purchase, and the market 
priées of cotton In West Point, on those days. On the whole, the underslgned 
is of opinion that the claim of overcharge on cotton purchased by the Galeton 
Cotton Mills is not made out by the évidence, and therefore sald claim is dls- 
allowed." 

I bave been furnished by the movants with some data, and, after 
caref ully examining it in connection with the whole case, I am satis- 
fled that there is no just reason for interfering with the conclusion 
of the spécial master on this point. 

In référence to the claim that goods were sold for less than the 
market price, the spécial master reports as follows: 

"It was further clalmed by the movant that the products of the mill were 
sold at inadéquate priées. This mlU was engaged In the manufacture of cot- 
ton ducks, known as 7 oz. and 10 oz. duck, respectlvely. The movant Intro- 
duced a number of witnesses who testified to the average priées of thèse 
classes of goods, and seeks to show, by a comparison of the average priées 
testified to by thèse witnesses with the average priées realized by the Gale- 
ton Cotton Mills, that the priées realized were far below what they should 
hâve been. It would seem that, In impeachlng tUe account of sales rendered 
by the respondent, the movant ought to show that the goods at the time the.y 
were sold brought less than the market price of the same grade of goods at 
the time and place of sale, and that the fallure to realize the best price 
obtainable was by the willful default of the respondent. Neither of thèse 
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propositions Is shown by the évidence. While the évidence for the movant, 
tn the shape in whlch it is presented, may suggest an Inf erence tliat tlie goods 
BOld for the account ot tlie Galeton Cotton Mills ought to hâve brought better 
priées, still the évidence strongly indicates that the product o£ this mill was 
not equal In quality to those goods to vs^hich the marlset priées applied. Fur- 
thermore, so long as the selling agents acted in good f alth, and sold the prod- 
uct of the mill at fair priées, not necessarily the best priées, the movant 
would hâve no cause to complain. The undersigned Is of opinion that the 
selling agents of this mill realized a good priée for its products, and perhaps 
as good priées as could hâve been gotten under the circumstances; and there- 
f ore the finding must be against the claim of the movant that the priées real- 
ized for the goods produced by the mill were grossly insufflcient." "Indeed, 
in regard to the claim of overvaluation of eotton bought and undervaluation 
of goods sold, the undersigned thinks that the movant must stand by the 
actual results until he ean show that those results are materially différent 
from what they should hâve been, and that they were brought about inten- 
tionally or by négligence so gross as to amount to willful default." 

I am unable to flnd any error in this part of the spécial master'a 
report. He had the évidence of thèse sales ail before him, and 
seems to hâve examined quite a number of witnesses as to the 
actual price of goods of the same kind and quality, and concluded 
"that the selling agents of this mill realized good priées for its 
products, and perhaps as good priées as could hâve been gotten un- 
der the circumstances." And this is justified by the facts. Ooun- 
sel for the movants were informed during the argument that the 
court was thoroughly satisfied, on this braneh of the case, with the 
master's report; but it has been argued in the briefs submitted 
since, and, though careful considération has been given the argu- 
ment thus submitted, I find no reason to change the conclusion 
reached, on the hearing, that the master's report on this braneh of 
the case was, at least, fully justified by the évidence, if, indeed, the 
évidence did not require it. 

In this connection, there was considérable discussion on the argu- 
ment of the case, and there has been since in the briefs of counsel, 
as to certain books which were offered in évidence by the purchasers 
of this property. The books were first admitted in évidence, and 
afterwards it turned ont from water marks that they were made 
after the date of certain entries. For this reason the master ruled 
them out, and stated that he would only use them, in his examina- 
tion of the case, so far as they were supported by other évidence, 
Touchers, etc. It is not shown anywhere, so far as I hâve seen in 
the évidence, that thèse books contain incorrect entries, or that 
anything entered on them was fraudulently entered in order to mis- 
lead and deceive. It would seem from what appears in the record 
that the master only used thèse books, so far as they were useful, 
in flnding other data to use in his investigation of thèse accounts. 
I am wholly unable to see any harm that was done the movant by 
sueh use of thèse books. If the master verifled ail of the entries 
on the books before he made any use of them, that was certain ly 
as much as could be asked, and this he seems to hâve done. 

The spécial master, in his report, says : 

"It was shown to the satisfaction of the undersigned that the books intro- 
duced by the respondent, to wit. tho journal and ledger, purportina to be 
the books of original entry of the Galeton Cotton Mills, were not such, but 
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the same appeared to be copled. Tet ail the original vouchers from whlch, 
no doubt, the original bocks o£ entry were made up, were brought Into the 
court, and tendered along wlth the sald books. Thèse vouchers were Bub- 
mitted to the Inspection of the adverse party, as well as to the court." 

It is also insisted that the master failed to comply with the seven- 
ty-ninth equity rule, which requires ail parties accounting before a 
master to bring in their respective accounts in the form of debtor 
and créditer, etc. The master seems not only to hâve complied 
with this rule, but to hâve gone beyond it. He not only had a state- 
ment of the account brought in by L. Lanier, whom the movants 
seem to treat as their real antagonist in the case, but he had ail the 
books, vouchers, cotton tickets, account sales, etc., before him. 
Counsel for the movants referred to this mass of évidence as "bush- 
els of papers," and perhaps this is not an exaggeration. Thèse 
papers were shown to the court in baskets at the hearing, and it was 
stated, and not denied, that the f ullest liberty of examination of the 
whole matter was given to the master and to counsel on the hearing. 

This covers the main contentions for the movants in the case as 
urged by them on the argument and in the briefs since filed, and dis- 
poses of the case so far as it is necessary to discuss the same. 

There are three principal grounds of exceptions on the part of the 
Galeton Cotton Mills to the report of the master. The first relates 
to the conversion by the purchasers of this property of certain sup- 
plies and flndings which, it is claimed, did not pass by the sale, and 
which belonged to the Huguley Manufacturing Company. There is 
some difflculty as to this item, but I am unable to flnd satisfactory 
reasons for interfering with the spécial master's conclusions. There 
is doubt as to its correctness as matter of fact, but it is only a 
doubt. I hâve concluded, therefore, to let this item stand. 

The next ground of exception claimed by the purchasers is as to 
the waste. I was impressed on the argument with the contention 
for the purchasers that the master had misconceived the évidence 
on this subject; but an examination of the record shows that there 
was évidence to justify this finding. Indeed, if the master had fol- 
lowed some of the mtnesses in the case, he would hâve found a 
somewhat larger amount than he did against the purchasers on this 
head. The ruling of the master upon this subject will not be dis- 
turbed. 

The next exception for the purchasers is as to the refusai of the 
master to allow the Galeton Cotton Mills the amount paid ont by 
them for insurance on the property. The finding of the master as 
to this item is as follows: 

'•'It appears that respondent kept the buildings, etc., Insured, loss. If any, 
payable to the Galeton Cotton Mills, for the sum of $75,000, at the rate of 
one per cent, per annum. If the buildings had been consumed by fire, the 
proceeds therefor would not hâve inured in any wise to the benefit of the 
mortgagors. ïhere seems to hâve been no contract wherein the Galeton Cot- 
ton Mills was authorized to take out this insurance, and charge the cost of 
It to the movant. This being true, it is the opinion of the undersigned that 
respondent had no right to charge to operating expenses the insurance pre- 
mium; and I therefore find in favor of the movant, against respondent, on 
this ground, the sum of $3,502.52 principal, and interest from the 30th day 
of April, 1896, at the rate of 7 per cent, per annum, making $353.45." 
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As to the finding npon this item, I think the spécial master was 
clearly in error. The holding of this property by the purchasing 
committee for the bondholders, and afterwards by the Galeton Cot- 
ton Mills, has been analogized ail along to the holding of real estate 
by a mortgagee in possession, with the same rights, duties, and lia- 
bilities, except, as is probably true, that thèse purcbasers, in view 
of the manner in which they went into possession, the character 
of their possession, etc., would be entitled to somewhat more libéral 
treatment than the usual mortgagee in possession. It is certain 
that no stricter ruie of liability would be applied to them than that 
to which the law would hold a mortgagee in possession, whose duty 
it was to account to the mortgagor; and, even in this view of the 
matter, it seems clear that it was the duty of the parties in possession 
of this property to keep the same insured. It appears from the report 
of the spécial master that this Insurance was taken out in the name of 
the Galeton Cotton Mills, but it would hâve inured, in case of loss, nec- 
essarily to the benefit of ail parties at interest. A mémorandum at- 
tached to the brief of counsel for the purchasers shows that the 
$3,502.52 was not ail on real estate and machinery, but that part of it 
was on cotton in process of being worked, and manufactured goods, the 
output of the mill. This statement shows $1,815 on buildings and ma- 
chinery, and $1,687 on cotton goods. Unquestionably, the purchasers 
should be allowed crédit for this latter sum, — on the manufactured 
goods going through the mill, — as one of the expenses of the business; 
and I am about as well satiefled as to their right to the $1,815 on build- 
ings and machinery, if this mémorandum represents the facts of the 
case. I am unable, however, to find anything in the évidence which 
shows any such division of the insurance as this statement claims; 
and it must therefore be treated, for the purposes of this décision, — 
controlled, as the question hère is, by the record, — as insurance on 
buildings and machinery. Even allowing this to be true, I think 
the spécial master should hâve allowed the purchasers this $3,502.- 
52 as a crédit. Treating the holders of this property as mortgage 
creditors in possession, which is the effect of the décisions hereto- 
fore made in the case, it was reasonable care on their part to keep 
the property insured for the benefit of ail the parties at interest. 
It was probably their duty to do so. But, in any event, in case of 
are the amount received for insurance would necessarily bave re- 
sulted as a benelit to the mortgagors. Looking at it in another 
way, it was a proper and legitimate expense connected with the 
holding and management of the property, and one which could be 
paid out of the earnings of the mill. Why it should not be allowed 
as a just expense in connection with the possession and manage- 
ment of this property, I am wholly unable to see. Xo attempt will 
be made to discuss the numerous authorities citée pro and con. 
SuflScient it is to say that I am satisfled, upon the Itiw and facts, 
that the amount above named — $3,502.52 principal, and $353.45 in- 
terest — should be deducted from the finding by the master in favor 
of the movants. Making this déduction, there would be left $35,- 
857.54 in favor of the movants. The other exceptions by both par- 
89 F.-15 
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ties are hereby overruled, and the report of the spécial master, ex- 
cept as stated, is confirmed. 

(Aprll 11, 1898.) 

Application to tax costs, and to apply rents and profits to mortgage 
debt. In order to make clear what îs now for hearing and détermina- 
tion in this case, it is probably best to give a brief statement of what 
bas occurred before during the progress of the case. On the 21st day 
of January, 1891, J. J. Eobinson, trustée, flled a bill in this court 
against the Alabama & Georgia Manufacturing Company, the Hugu- 
ley Manufacturing Company, and W. T. Huguley, for the purpose of 
foreelosing a mortgage exeeuted by the Alabama & Georgia Manu- 
facturing Company to Huguley, Yancey, and Eobinson, as trustées. 
Yancey was dead; Huguley's interest was alleged to be adverse to 
that of the bondholders; so that Robinson flled the bill alone, and 
made Huguley a party défendant. The foreclosure was for default 
in the payment of interest. The défense was that the interest was 
tendered within the time required, and that, under the facts, com- 
plainant was not entitled to a foreclosure. A decree was rendered 
foreelosing the mortgage, in the circuit court, which was reversed in 
the circuit court of appeals, not because of any error in the décision of 
the circuit court that complainant was entitled to foreclosure, but on 
the ground that there had been no accounting as to the bonds on 
which the interest had been paid, and those on which the interest had 
not been paid. In the meantime, and pending the appeal, the prop- 
erty had been sold, and had been bought in for the bondholders by a 
committee representing their interests. The case coming back to the 
circuit court, the Huguley Manufacturing Company demanded resti- 
tution, which was awarded on certain conditions, which conditions 
were not complied with. The case was referred to a master; an ac- 
counting was had; and decree subsequently rendered foreelosing the 
mortgage for |45,000 principal and |17,005.92 interest, with costs. 
Under this decree the property was sold for $66,000. Afterwards the 
property was again sold, and bought by the former purchasers ; that is, 
by the mortgage bondholders. There had elapsed between the flrst 
and second sales three years and eight months. An application 
was made to the court by the Huguley Manufacturing Company to 
require the purchasers to account for the rents and profits during the 
time of their possession under the first sale and before the second 
purchase. An order was granted to this effect, and a master ap- 
pointed to hear évidence and take the account. The master, after a 
lengthy hearing, reported the amount of the rents and profits during 
the three years and eight months, which report, after slight modi- 
fication, was approved for |35,857.53. Judgment had been entered 
in favor of Robinson, trustée, for any deficiency between the amount 
of his debt and the amount the property brought at the sale. This 
deficiency is a few thousand dollars more than the amount of 
the rents and profits found by the master against the purchasers. 
Motion is now made by the purchasers (who, as stated, are the bond- 
holders) to set oft against the amount found for rents and profits dur- 
ing the time of their possession between the two sales the amount 
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of the deficiency decree. This is resisted by the Huguley Manu- 
facturing Company, it claiming the rents and profits; and tihat is the 
question presented now for détermination. 

The mortgage under which the property was sold was made by the 
Alabama & Georgia Manufacturing Company in January, 1884. Sub- 
sequently, by reason of some litigation in the state court, the property 
of the Alabama & Georgia Manufacturing Company went into the 
hands of a receiver, and was sold and bought by persons who after- 
wards organized the Huguley Manufacturing Company, they buy- 
ing at the receiver 's sale subject to the mortgage of Robinson, trustée. 
The contention now is that, while the Alabama & Georgia Manu- 
facturing Company owes the amount of the deficiency decree, the 
Huguley Manufacturing Company does net, and that, consequently, 
a debt against the Alabama & Georgia Manufacturing Company can- 
not be set oiï against a debt which is due to the Huguley Manufactur- 
ing Company. The said last-named company having been deprived of 
possession by virtue of the first sale, it is claimed that the possession 
of the purchasers was in its right, and that the rents and profits 
accrued to it. The proposition, stated in gênerai terms, is this: 
That one buying mortgaged property does not assume the mortgage 
debt; that he purchases simply the equity of rédemption in the prop- 
erty; and that, as he does not undertake to pay the mortgage debt, 
he cannot be required to pay it, nor can anything due him be applied 
by the court to its payment further than the property itself. Conse- 
quently, it is said in this case that the income of this property for the 
three years and eight months that the purchasers were in possession 
between the two sales was, by virtue of the fact that it was ousted 
from the possession at the time of the first sale, rightfully due the 
Huguley Manufacturing Company, and that, as the balance of the 
mortgage debt was due by the Alabama & Georgia Manufactur- 
ing Company, that which was due the Huguley Manufacturing Com- 
pany cannot be applied to the payment of the debt of the Alabama 
& Georgia Manufacturing Company. 

The difSculty about this contention is that the amount found by 
the master as rents and profits is the rents and profits of the mort- 
gaged property, and during the period when the mortgagee was in pos- 
session as purchaser under a sale regularly made under a decree of 
this court. Their possession was not illégal in the sensé that it was 
wrongful or usurped; indeed, it can hardly be said that their pos- 
session was illégal at ail. They certainly went lawfully into pos- 
session of the property; and, after restitution was ordered by the 
court, it was on terms which the Huguley Manufacturing Company 
failed to comply with; and the eiïect of that order undoubtedly was 
to recognize the justice of their possession until the Huguley Manu- 
facturing Company did that which the court had required as a pre 
requisite to restitution. But the eiïect of ail the décisions unques 
tionably was, and the order of the court was, that their holding was 
such that they must account for the rents and profits during the 
three years and eight months referred to. Now, should the amount 
of the rents and profits be paid over to the Huguley Manufacturing 
Company, or be applied to the extinguishment, so far as it will go, 
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of the deflciency decree? It seems to me beyond question that the 
purchasers are entitled to hâve this amount applied to the balance 
due on their debt. In the flrst place, the original pétition flled in 
this case for restitution and for an accounting, etc., asked that the 
rents and profits of the property should be applied to the payment 
of the mortgage debt. The language of the pétition, after asking that 
the rents and profits be applied to the repayment of such portion (if 
any) of |10,000 as petitioners might be held liable for, asked that 
the same be applied "nexrt to the payment of any interest in arrears 
on said $65,000 of said bonds, and that then the remainder be paid to 
the Huguley Manufacturing Company." In addition to this, the court, 
by its order of June 25, 1896, on the coming in of the report of the 
commissioner making the second sale, provided, among other things, 
as follows: 

"It is ordered, adjudged, and decreed that, should the said accounting fl- 
nally resuit in a judgment in favor of the Huguley Manufacturing Company, 
then such judgment, for any amount thereof in excess of any deticiency due 
by the défendants to the complainant In the foreclosure proceeding, shall, for 
such excess, be and remain a lien upon said property iij favor of the Huguley 
Manufacturing Company, as against the purchasers at said sale, or any per- 
sons holding under them." 

So it appears that the Huguley Manufacturing Company, through 
its counsel, conceded prior to the filing of the report by the spé- 
cial master that the rents and profits should be applied to the ex- 
tinguishment of the remainder of the mortgage debt It is un- 
necessary, however, to hold the Huguley Manufacturing Company 
to the language of their pétition or of the order referred to, for the 
purpose of disposing of the case; but the prayer of their pétition 
and the order of court (which was taken at the time without objec- 
tion, so far as appears) indicate what the view of counsel for the 
Huguley Manufacturing Company, and, indeed, counsel on both 
sides, was at that time as to the application of thèse rents and prof- 
its. But, independently of this, the rule seems to be thoroughly 
established by ail the authorities that where a mortgagee goes legally 
into possession of the mortgaged property, as thèse mortgagees cer- 
tainly did, they are only accountable for the rents and profits by the 
application of the same to their debt. Thèse people were in posses- 
sion of the property on which they had their mortgage, and were 
operating the propertv after having gone into possession under a de- 
cree regularly entered and a sale regularly made. They made thèse 
profits themselves. Shall it be held fliat they must pay them over 
to another so long as their debt for the whole of which they were 
given a lien on the mortgaged property remains unpaid? It must be 
remembered that, during the time of their possession between the two 
sales, the whole mortgage debt, with its lien, exibted against the 
property. The first sale having been set aside, the mortgage and the 
whole debt stood open against the property; and therefore thèse pur- 
chasers, it seems to me, stood like any other mortgagee going legally 
into possession of property, with the duty to account for the rents and 
profits, but with the equal right to apply the same to their mortgage 
debt. 
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It is not denied, as I understand it, in the argument, that, if a 
bill had been flled alleging insuflaciency of this property to pay the 
mortgage debt, the court would hâve appointed a receiver, and 
■would hâve, through such receiver, impounded the rents and profits 
in order to apply the sarae to the mortgage debt. It is replied, 
bowever, that no such allégation was made vvhen the bill was filed, 
and no receiver asked for. The resuit has shown conclusively that 
the property was insuificient to pay the mortgage debt, and will 
the court deprive thèse mortgagees of the benefit of that which they 
themselves hâve made in the way of rents and profits while in pos- 
session as indicated, when it would, by positive order, hâve given 
them the benefit of such rents and profits if they had asked for them 
in advance? 

In Kountze v. Hôtel Co.. 107 U. S. 378, 2 Sup. Ct. 911, it is held 
that: 

"Courts of equity always hâve the povrer, where the debtor is insolvent, 
and the mortgaged property is a,n iusufKeient security for the debt, and there 
is good cause to believe that it wiîl be wasted or détériora ted in the hands of 
the mortgagor, as by cutting of timber, suffering dilapidation, etc., to talie 
charge of the property by means of a receiver, and préserve, not only the 
corpus, but the rents and profits, for the satisfaction of the debt" 

This doctrine is reiterated in Grant v. Insurance Co., 121 U. S. 
105, 7 Sup. Ct, 841, and in Shepard v. Pepper, 133 U. S. 626, 10 Sup. 
Ct. 438. 

It is not denied by counsel for the Huguley Manufacturing Com- 
pany that, as against the Alabama & Georgia Manufacturing Com- 
pany, the bondholders in possession would hâve had the right to 
bave thèse rents and profits ap})lied to the extinguishment of the 
mortgage debt. Where, by private sale or by judicial sale, the 
equity of rédemption passes out of the mortgagor into a third party, 
does the third party acquire any more rights in this respect than 
the mortgagor had? In other words, can the rights of the mort- 
gagee which hâve passed to him by the contract of mortgage be 
affected in any way afterwards by change in any respect in the 
holder of the equity of rédemption ? If so, it would be in the power 
of the mortgagor to give to a third party rights as against the 
mortgagee which he himself did not hâve. It being fundamental 
that the mortgagee in possession has the right to apply the rents 
and profits to the extinguishment of the mortgage debt as against 
the mortgagor, the contention, it seeras, is entirely unsound that a 
third party could claim such rents and profits when the mortgagor 
himself could not. If so, the inviolability which is supposed to 
be attached to valid coutra+'ts is to that extent destroyed. 

The light thrown on this case by the very full and able argument 
on both sides of this last question inakes it exceedingly doubtful 
in my mind whether the proper direction was given the case at the 
time application was made by Ihe Huguley Manufacturing Company 
for restitution. I am not clear but that the right course would hâve 
been to hâve only allowed thèse purchasers to be disturbed in their 
possession by the payment to them of the mortgage debt, or, at least, 
of that part of it which, by the finding of the master, had failed to 
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receive interest, and which -was entitled to foreclosure. It is, of 
course, uselees to disciiss that matter now, except as it may help to 
elucidate the présent question. 

In the case of Bryan v. Kales, 162 U. S. 441, 16 Sup. Ct. 802, it is 
held: 

"When a mortgagee Is in possession of tlie mortgaged real estate, claimlng 
under a foreclosure sale, one claimlng under mortgagor cannot, by settlng 
up that the foreclosure proceedlng was Invalid, maintain ejectment to recover 
the premises, without his ofCering to redeem and tendering payment of the 
mortgage debt." 

It is said in reply to this case, by counsel for the Huguley Manu- 
facturing Company, that,'în the case cited, it was a collatéral attack 
upon the judgment of foreclosure; but an examination of the opin- 
ion shows that the court waived any expression of opinion as to 
whether it was open to attack collaterally, and simply decided that, 
in any event, the rule just announced, which is the headnote of the 
case, was the correct one, and was controlling independently of 
other questions. 

If the Huguley Manufacturing Company could not oust the pur- 
chasers in this case without paying to them the entire mortgage 
debt, how can they claim for themselves that which went into the 
hands of the purchasers as rents and profits of the property, so 
long as it is insuiïicient to discharge the mortgage debt? It seems 
too clear for discussion that, so long as the mortgagees hâve not 
received more than the amount of their debt out of the property, 
one claiming under the mortgagor cannot sustain a claim against 
them for that which is earned by the property. 

A large number of authorities hâve been cited on both sides in 
this discussion, and the argument has taken rather a wide range, 
but I deem it unnecessary to go further into the case. The conten- 
tion for the Huguley Manufacturing Company has been very thor- 
oughly and very ably presented, but I do not think it is sound. It 
seems clear to me that thèse bondholders, as purchasers, while in 
possession, were entitled to hâve the rents and profits derived from 
the mortgaged property applied to the payment of the bonds and 
interest thereon, and that the Huguley Manufacturing Company is 
not entitled to the same. 

At the time the purchasers took possession of this property, there 
were on hand certain "findings," as they are called, — certain Per- 
sonal property in the ruill, which was not covered by the mortgage. 
This was used by the purchasers, and the spécial master, in his re- 
port, values the findings at |2,500. This report was confirmed by 
the court. It is apparent that the money derived from this source 
cannot be applied to the mortgage debt. It is earnestly contended, 
however, that, if this property was not embraced in the mortgage, 
the court has nothing to do with.that in this case; that the flnding 
of the master was gratuitous; and that the parties should be left 
to their légal remedy outside of this litigation. The court put 
thèse purchasers in possession of ail of this property, and the find- 
ings were on hand in the mill at the time the possession was 
awarded. Therefore the proper application of this amount, in or- 
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der to do complète equity and wind up this litigation, should be de- 
termined by the court hère and now. As to this $2,500, I am of 
opinion that it must be accounted for to the Huguley Manufac- 
turing Company by the Galeton Cotton Mills. As to the amount 
found by the spécial master for rents and profits of |35,857.53, it 
must go, so far as it does, to the extinguishment of the mortgage 
debt and interest. A decree may be taken in accordance with thèse 
views. 

(Aprll 26, 1898.) 

In this case the court decided, in an opinion flled on the llth inst., 
that the deflciency decree, as to the balance due the mortgage debt, 
could be set off against the rents and profits. It was taken for grant- 
ed in that décision that the deflciency decree somewhat exceeded the 
amount found for rents and profits. 

Counsel for the Huguley Manufacturing Company now seek to 
hâve the l'ents and profits applied to the deflciency decree, or cred- 
ited thereon in such way as to change the resuit, and leave a small 
balance in favor of the Huguley Company. It is claimed that the 
rents and profits should be credited on the deflciency decree at the 
time such rents and profits were earned, and that the law will now 
apply them in that way. So, as we hâve no data by which to ap- 
ply them at stated intervais during the period of time that elapsed 
between the two sales, the Ist day of August, 1894, is taken by 
counsel as a period midway between the flrst and the last sale, 
upon the theory that it will establish an average, and the claim 
is that the, crédit should be made as of that date. The resuit of 
this contention, if carried into effect, is really to increase the amount 
found by the spécial master in favor of the Huguley Manufacturing 
Company. On some of the items found by the spécial master, he 
allowed interest from a period before the last sale, and on some he 
did not. So that attention was necessarily called to this fact as it 
appeared in the report. If fault was found with this report by the 
Huguley Manufacturing Company, it should hâve excepted to the 
same at the time the other exceptions were flled. No exception 
was made on this ground, however, and the report was conflrmed 
at the last term of the court. I think the report of the spécial 
master, as modifled by the court in the opinion flled February 23d 
of this year, fixes the amount which must be applied as against the 
deficiency decree. There is no practical difSculty about the matter, 
because, to the extent that thèse purchasers are compelled to pay 
the expenses of this litigation, the same should be credited, I 
think, on the amount of rents and profits, which would wipe ont 
the amount claimed in its favor by counsel for the Huguley Manu- 
facturing Company. The motion of counsel to make the application 
of thèse rents and profits in the manner set out in their last pétition 
to the court will be denied. The matter of apportioning the costs 
between the parties will be disposed of by a later order. 
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INMAN V. CRAWFORD. 

(Circuit Court, N. D. Georgla. May 19, 1898.) 

MoRTSAOK OF Trust Pbopehty — PowKKs OF Trustbb — Equities of Mort- 

GAOEB. 

A husband became trustée under a will which left property in trust 
for hls wife, and after lier death In trust to be eonveyed to bar beirs. 
After tbe death of the wlfe, he continued to act as trustée for bis mlnor 
daugbter, and, as sucb, obtalned an order of court authorizing him to 
mortgage the trust property for money witb which to pay taxes and 
other liens thereon. Bdd that, whether the trust be held an executed 
or an executory one, the facts that the mortgagor was still acting as 
trustée, and was the natural guardian of bis daugbter, that he borrowed 
the money by leave of court, and was shown to hâve used tbe most 
of it for the legitimate and necessary protection of the trust property, 
entitled the mortgagee to enforce the mortgage. 

Bill to Foreclose Mortgage. 

The report of the spécial master in this case is as follows: 

To the Honorable the Judges of the Circuit Court of the United States for the 

Northern District of Georgia: 

I herewlth submlt my report upon the facts and law of the above-stated 
case: 

Margaret H. Crawford filed a pétition to the superlor court of Fulton coun- 
ty, on January 12, 1895, alleging. In substance, that Margaret 0. Inman was 
. about to foreclose a mortgage upon certain property, situated in tbe city of 
Atlanta, in which she owned a one-half undivided interest; that said prop- 
erty had been illegally mortgaged by her father, George H. Crawford, afCeet- 
ing to act as her trustée, especially as to two-thirds of her one-half undivided 
interest; admltting that one-third of her undivided half interest was subject 
to the lien of Mrs. Inman's mortgage; and praying that sald mortgage be 
decreed void as to two-thirds of her half interest. Miss Crawford claims 
under a deed made by Jouas S. Smith, dated May 2T, 1871, to George G. Craw- 
ford, as trustée for his wlfe, Margaret R. Crawford, the last-named party be- 
Ing the motber of the complaiuant. Margaret R. Crawford died, intestate, De- 
cember 20, 1872, leaving three helrs, her husband and two children, the young- 
est being Miss Margaret H. Crawford. Complainant insists that the trust under 
the Jouas S. Smith deed, above mentioned, terminated at the death of her 
mother, and the land In controversy became absolutely the property of her 
father, her brother, and herself. In December, 1881, George G. Crawford, 
father of tbe complainant, eonveyed to himself, as trustée for his two minor 
children, his one-third undivided interest In tbe property described in the 
deed from Jonas Smith to himself, as trustée for his wlfe. The défendant, 
Margaret C. Inman, belng a résident of tbe state of New Yorlj, an order was 
talien removing the case from the superior court of Fulton county to tbe 
circuit court of the United States; and in October, 1896, the défendant, Mar- 
garet C. Inman, flled a cross bill, in which she avers that George G. Craw- 
ford, as trustée for his daugbter, flled a pétition. In which he set forth to 
the proper court that it was necessary In order to préserve the property In 
question from sale by reason of certain judgments and tax liens, and to im- 
prove the property, and to reallze certain sums for the support, maintenance, 
and éducation of his daugbter, Miss Margaret, the complainant in this case, 
to Incumber her interest by maliing the loan of $5,500. Tbe pétition was 
heard; a guardian ad litem appointed for Miss Crawford. He consented, 
and recommended the court that the ioau sbould be obtained, and that It 
would, in the light of the facts set forth in the pétition of the trustée, be 
most lieneflcial to the estate of his ward that the pétition be granted. It was 
granted, and the loan of ?5,500 obtained from Mrs. Margaret C. Inman. The 
complainant testified that at the time of this transaction, in August, 1882,' 
she was about 20 years of âge; that she was served witb some paper, the 
contents of which she did not know; that she received but little, if 
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anf, money from her father In her llfe, except for tuitlon at school; that 
she had lived with, and been supported by, an uncle most of the tlme since 
her mother's deatli; that she had always understood her father, George G. 
Crawford, was guardian and trustée for her property. Défendant introduced 
In évidence a copy of the wlU of John Gordon Howard, the grandfather of 
complainant; and, by the eighth item of swd wlU, the property left bis 
daughters was in trust for the term of their natural life, and, from and after 
their death, in further trust to be conveyed to the heirs of sueh deceased 
daughter. Défendant also introduced in évidence a copy of pétition and or- 
der from the superior court of Chatham county. In which Margaret R. Howard, 
mother of complainant, joined with George R. Jessup, one of the executors 
and trustées imder the will of Howard, to hâve W. W. Gordon, of Savannah, 
made the trustée of Margaret Howard. Défendant Introduced copy of pé- 
tition and order thereon from the superior court of Chatham county, in which 
Margaret Eeed Crawford (formerly Howard) and her husband, George G. 
Crawford, asked that W. W. Gordon, the then trustée of Margaret E. Craw- 
ford, be authorized to turn over the property he held as trustée under the 
Howard will for Margaret R. Crawford, to her husband, George G. Crawford, 
reciting the fact that an helr had been born unto them, and they desired to 
obtain the money to invest in a home in the city of Atlanta. Gordon acknowl- 
edged service of the pétition, and consented to the order, which was granted, 
dlrecting W. W. Gordon to turn over to George G. Crawford the proeeeds of 
the sale of the trust property held by him, and In trust to apply the same to 
the purchase of real estate in the city of Atlanta, to be used as a home for 
Margaret Reed Crawford and her children, and to be held by said Craw- 
ford upon the uses and trusts upon which said property is now held. This 
order was passed on November 28, 1870. Défendant did not prove that (îor- 
don ever delivered the proeeeds of the trust property belonging to Margaret 
R. Crawford to her husband, George G. Crawford, but ^e proved by a 
compétent witness that no deeds to real estate in the city of Atlanta were to 
be found on the records of Fulton county, mto George G. Crawford, as trustée, 
except the Jonas S. Smith deed, on May 27, 1871. Défendant also introduced 
in évidence the pétition of George G. Crawford, trustée, flled in office of the 
superior court of Fulton county, August 10, 1892, in which Crawford repre- 
sents himself as trustée for his daughter, the complainant in this case, and 
the trust property he asks the permission of the court to mortgage is a one- 
half undivided interest in property deeded by Jonas S. Smith on May 27, 1871. 
The pétition is verifled by the affldavit of George G. Crawford. There were 
varions other papers introduced, showing how the money borrowed by Craw- 
ford from Mrs. Inman was disbursed, which do not need spécial mention. 

I find that George G. Crawford was trustée for his wife and children by 
virtue of an order of the superior court of Chatham county, dated Novem- 
ber 28, 1870, and that he was to hold the property in trust, under the will of 
John Gordon Howard, for the use of his wife during her life, and at her 
death he should in further trust convey it to the heirs of his wife. Hjis trust 
under the will was executory; and when, in 1881, he conveyed to himself, 
as trustée for his children, one-third undivided interest in this property, the 
fee to the property was then absolutely in him, as trustée for his children. 
It is doubtful if, under the will, Crawford was an heir. If so, he relieved 
the situation by the conveyance of December 23, 1881. 

I find further that inasmuch as the money borrowed from Mrs. Inman was 
used for the most part to satisfy liens for taxes, judgments, and other leg- 
itimate charges, as set out in the pétition of the trustée agalnst this property, 
before the contentions of the plaintiff could prevail, it would devolve upon 
her to show by compétent proof that the property in question was not bought 
by funds delivered to her father, as successor in trust to William W. Gordon; 
and, though the évidence bas some missing links, I think it fair to draw the 
inference that the deed from Jonas Smith ought to be in terms of the order 
of the superior court of Chatham county of November 28, 1870, and, in my 
opinion, it was the carelessness or design of George G. Crawford that it Is 
not so recorded. 

I find that it may be fairly concluded from the évidence before me that the 
property in question described in the mortgage deed from Crawford as trus- 
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tee to Mrs. Inman was held by Grawford as trustée for hls daughter, Mar- 
garet H. Grawford; > and that the lien is blnding upon the one-half undlvided 
interest of Margaret H. Grawford In said descrlbed property, for the principal 
sum of $5,500, $2,420 interest to February 9, 1898, and future interest at 8 
per cent, per annnm; and that défendant, Margaret 0. Inman, haye a decree 
of foreclosure agalnst complalnant, Margaret H. Grawford, for said principal, 
interest, and costs of court 

Respectfully submltted, Wm. P. HIU, Spécial Master. 

Ellis & Gray, for complainant. 
John 0. Eeed, for défendant 

NEW]MA2i, District Judge. This case may be dîsposed of without 
going into it elaborately, as follows: 

1. I think the spécial master was justifled in finding, under the évi- 
dence, that the money paid by Dr. Grawford for the property in con- 
troversy, in the city of Atlanta, was the same money that he re- 
ceived from W. W. Gordon, former trustée for Mrs. Grawford, as to 
her interest in the estate of her father, John Gordon Howard. While 
the évidence might be more satisfactory, it is deemed sufiicient to 
justify the spécial master in reaching the conclusion he did. 

2. It is entirely clear from the évidence that the greater part of 
the money received from Mrs. Inman, ail except something over |500, 
was used to pay off existing liens on the property in controversy. 
The balance of the money was paid to Dr. Grawford, to be used, as 
authorized by the order of court, in the support and éducation of the 
minor, Margaret Grawford. 

3. In view of the foregoing conclusions, it is really immaterial as 
to whether the trust created by the will of John Gordon Howard was 
an executed or an executory trust. It may be conceded that there is 
some doubt as to the character of this trust, under the décisions of 
the suprême court of Georgia; but I am not suflSciently clear that 
Dr. Grawford was not a légal trustée to justify me in denying to com- 
plainant hère the right to foreclose, for money advanced by her to him 
as such trustée, authorized, as he vas, to make such loan by an order 
of a judge of the superior court of Fulton county. Dr. Grawford 
was unquestionably acting as trustée. He was the natural guardian 
of his daughter. He obtained this money by order of court, as stated, 
for legitimate and even necessary purposes ; and the évidence traces 
almost ail of the money so borrowed, and shows that it paid ofif liens 
against the trust estate and on the property mortgaged. There can 
be no question that, as to the amount used to pay oflf liens, complain- 
ant is entitled to foreclosure: Harvey v. Cubbedge, 75 Ga. 792. As 
to the remainder, while in some doubt, I think the complainant is also 
entitled to foreclosure. I do not feel justifled, at least, in setting 
aside the master's report, which is in favor of the complainant. The 
exceptions to the report of the spécial master will be overruled, the 
same conflrmed, and a decree may be taken accordingly. 
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ILLINOIS TBUST & SAVINGS BANK v. OTTUMWA BLBOTRIO EY. 

(DOUD, Intervener). 

(Circuit Court, S. D. lowa. September 8, 1898.) 

No. 203. 

1. CoKPORATioNB— Stkeet Railhoads— Fokbclosubb of Mortgage— Prbferen- 

TIAL ClAIMS. 

One furnisliing money to an electric street-railroad company to pay 
maturing interest on its bonds Is not entitled to its repayment as a pref- 
erentlal claim as against the mortgagee, though the amount was a part 
of an advance originally made for the purpose of maklng necessary 
additions to the company' s plant, to be repaid trom current earnings, and 
was diverted to the payaient of interest for convenience, to enable the 
company to meet the interest promptly, and under an express agreement 
with the company that the current earnings whlch would otherwise be 
used in paying the interest should be devoted to the completion of the 
improvements, which was done, and that sucb earnings should afterwards 
be used to repay the advance. 

8. Same — Electuic Liqht Companies. 

The doctrine of preferential daims is applicable to electric lighting 
companies, havlng a municipal franchise, with the right to use the streets. 
and being engaged in furnishing public lighting to the city as well as 
supplying private consumers. 

8. Samk— Stbeet Railroads— Addition to Plant. 

An advance made to an electric railway company, which was also en- 
gaged in furnishing electric lights, to build a power house to supply 
additlonal power, which was necessary to keep the company a goiug 
concern and to enable it to carry out a profitable contract to supply lights 
to the clty, as well as to the inhabltants, for which it had a franchise 
that would otherwise be forfeited, constitutes a preferentlal claim as 
against the mortgagees of the company, where the advance was made 
on an express agreement that it was to be repaid from the current net 
earnings, and the amount expended was not greater than gênerai business 
prudence might properly hâve regarded as necessary. 

4 Same— Advances bt Stockholder. 

The fact that one advanclng money to a street-railroad company for 
necessary Improvements is a stocliholder or bondholder does not affect 
his right to a preferentlal lien as against a mortgagee, where he acted 
in good falth. 

6. Same— Application op Partial Payments. 

Where one who had made advances to a street-railroad company, a part 
of which was entitled to allowance as a preferentlal claim on a subsé- 
quent foreclosure and a part was not, received partial payments thereon, 
which neither he nor the company applied to any particular part of the 
debt, such payments will, at the Instance of the mortgagee, be applied to 
the preferentlal claim. 

Upon Exceptions to Eeport of Master as to Intervening Pétition of 
Levi P. Doud. 

McNett & Tisdale, for intervener., 

E. E. McElroy, for défendant Ottumwa Electric Ey. and for plaintiff 
trustée. 

WOOLSON, District Judge. Upon April 14, 1896, on application 
of complainant above named, who was the trustée in the trust deed 
given by défendant (the Ottumwa Electric Railway) which is sought 
to be foreclosed herein, a receiver was by this court appointed for the 
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said défendant railway. Levi P. Doud, by leave of court, having 
ûled his pétition of intervention, the same, with ail the issues relating 
thereto, was referred, on the merits, to standing master, William C. 
Howell. The report of the master has been flled, flnding that inter- 
vener, Doud, is entitled to judgment against the défendant railway 
for 111,000, with interest, etc., but finding against the claim of said 
intervener for a preferential claim, over the trust deed in suit, for 
any portion of his claim. The présent hearing is upon exceptions 
filed by intervener, Doud, to the master's report. 

To most of the gênerai findings of fact as reported by the master 
no exceptions are taken. The défendant railway was engaged in a 
threefold enterprise: (1) Operating au electric railway System; (2) 
operating an electric lighting plant, supplying the public (city of Ot- 
tumwa), and also private consumers; and (3) operating a steam- 
heating plant. Thèse différent ramiflcations of def endant's enterprise 
used, wherever practicable, the same machinery, employés, etc. So 
that while, in one sensé, thèse several matters were separate, yet 
they grew on one stalk, and were closely united and related in their 
entire existence. 

In June, 1894, said défendant railway had outstanding, of the bonds 
secured by the trust deed foreclosed in the main action herein, about 
$200,000. The railway was unable to pay the semiannual interest 
thereon due that month, whereupon intervener, Doud, and others, 
loaned the railway the amount required for such payment, on the 
agreement that such loan should be repaid to them out of current 
earnings, and same has been so repaid. At said date, June, 1894, the 
railway was furnishing the public lighting for the city of Ottumwa, 
under a contract which by its terms expired in March, 1895. The 
railway electrical plant was using power furnished by the lowa "Water 
Company, of said city of Ottumwa, under a contract which by its 
terms expired the latter part of the year 1894. This latter was, to 
the railway, a burdensome contract, for whose fulflllment the railway 
was compelled to pay to the water company annually |6,000. The 
water company had become insolvent, had passed into the hands of a 
receiver, and, through causes not hère necessary to state, was notable 
reliably and satisfactorily to furnish the power required by the rail- 
way in the opération of its plant and enterprises. A temporary ai'- 
rangement was, however, made by the railway by which the water 
company was to continue furnishing power until March, 1895; that 
being the period when the city lighting contract, held by the railway, 
would expire. Intervener, Doud, was during this period a director 
in said railway, and its largest stockholder. The évidence discloses 
the eamest efforts attempted for providing ways and means to enable 
the railway to continue its electrical enterprises, and including its 
electric lighting branch, which tne évidence shows, and the master 
reports, was the most profitable of its différent enterprises. Be- 
cause of the distance — about a half mile — between the water com- 
pany's plant and that of the railway, the furnishing of power under 
the water company's contract was recognized by ail concerned as being 
in many respects more exjjensive than would be the furnishing of such 
power at the railway plant. There appears no différence of opinion 
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as to the desirability of so arranging the railway plant that it should 
be able to and would furnish its own power. But the current earn- 
ings were insuflScient to meet current expenses, provide the means 
for thus arranging the plant, and paying the semiannual installment 
of interest falling due in December, 1894. An attempt was made to 
secure a temporary loan at the Ottumwa banks for payment of this 
interest. But the attempt was unsuccessful. Meanwhile the rail- 
way had entered upon making such changes in its plant, and so add- 
ing thereto, as might be necessary to arrange for the supplying, by 
and at the railway plant, of the electrical and other power needed in 
its business. This required, as it was determined by the railway, 
the building of a one-story building, obtaining larger engine force 
and greater boiler power. The évidence justifies the conclusion that 
intervener, Doud, at the request of défendant railway, agreed to fur- 
nish funds to be used in this rearrangement of the plant. When it 
was ascertained that the railway was not able itself to pay, and had 
failed to borrow the funds to pay, the December, 1894, semiannual 
interest, intervener, Doud, was induced by the railway to permit the 
diversion of $6,000 of the funds he had furnished, so that, instead of 
applying same to payment of expenses of the rearrangement of the 
plant, that sum should be paid ont to discharge this December semi- 
annual interest. But the master correctly ânds from the évidence 
that Doud thus consented only on the express agreement that the 
current earnings should be applied to reimburse him, after they had 
been applied to and had discharged the rearrangement expenses. 
We are justified in declaring that this contract was made largely be- 
cause of the fact that the interest payment must be made at once and 
in one sum, while the rearrangement expenses could be paid from 
time to time, as current earnings permitted; and that the further idea 
was advanced that it made no différence to Mr. Doud whether this 
$6,000 of his funds was paid on rearrangement expenses (and after- 
wards this was repaid to him from current earnings) while current 
earnings paid the interest installment, or that his said funds dis- 
charged the interest installment (and afterwards this was repaid to 
him from current earnings) and current earnings met the rearrange- 
ment expenses as they were incurred. No doubt one élément in de- 
termining the matter was the recognized fact that the latter method 
was more easily pursued under the existing facts. Six thousand dol- 
lars of Doud's funds were thus used to discharge the December, 1894, 
installment of interest on bonds herein, under the express contract 
with the railway as to his being repaid out of current earnings. The 
master reports the rearrangement of the railway plant as completed, 
at a cost of about $19,000. Intervener, Doud, furnished, besides said 
$6,000, an aggregate of $7,500, which went into this rearrangement 
of plant. He has been paid $2,500 by the railway, so that the $13,- 
500 has been reduced to $11,000, which, with interest, the master finds 
due to Doud from the railway. 

First, as to said $6,000 used to pay the December, 1894, semiannual 
installment of interest on bonds under trust deed foreclosed herein: 
Upon this branch of this intervention, the report of the master, and 
the reasoning which brings him to a décision against the preferential 
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claim prayed, is, to my mind, persuasive. TMs sum was not used 
by the railway for the purpose of keeping it as a going concem. The 
argument, while forcibly presented by counsel, that Doud's consent 
to tlie diversion of tMs sum from the rearrangement expansés to pay- 
ment of interest permitted current earnings — which otherwise would 
hâve been expended in paying this interest — to be applied on re- 
arrangement expenses, is not sufiScient to justify the preferential claim 
made. The payment of this interest did not make or keep the rail- 
way a "going concern." True, it did possibly prevent a foreclosure 
of the trust deed, which otherwise might hâve occurred because of 
default in payment of that interest installment. But such foreclo- 
sure would doubtless then, as it has now, been attended with orders 
providing for opération of the railway enterprises meanwhile. Nor 
is the mère fact sufiScient that there was an express contract that the 
payment should be reimbursed eut of current earnings. While it is 
true that the courts lay great stress on such a contract where the 
matter sought to be established as a preferential claim bears a close 
relation to the necessities of the situation and the requirements essen- 
tial to the continued existence and opération of the mortgagor, I 
know of no case, and no argument occurs to me, which justities giv- 
ing to such a contract this preferential character, where that for 
which the payment was expended is not closely and essentially con- 
nected with or essential to the opérations of the company as a "going 
concern." Upon this point the exceptions to the master's report must 
be overruled. 

Second, as to the amounts furnished by intervener, Doud, and used 
in paying for material, labor, etc., used in providing the railway with 
power, etc., facilities: The évidence presented by intervener, Doud, 
of the indebtedness to him of the railway, is contained in the notes 
of the railway held by him. That he furnished the money evidenced 
by thèse notes is conceded. That ail except |6,000 of such money 
was expended in building the new power house, and providing addi- 
tional engine, boiler, etc., facilities, is also uncontradicted. The mas- 
ter's report adopts the décision which this court has heretof ore made 
herein that an electric street railway is of such a quasi public char- 
acter as that the doctrine of preferential claims may apply if other- 
wise authorized. This point was expressly decided herein, after full 
argument had thereon. It is therefore the law of the case for the 
présent hearing. I hâve no doubt that the same rule may be held 
to apply to electric lighting companies having, as had défendant, a 
municipal franchise, with right to use therefor the streets, etc., of the 
city, and being engagea in furnishing public lighting to the city as 
well as supplying light for private consumers. Éeyburn v. Light Co., 
29 Fed. 563. 

I hâve carefully read the report of the master on this branch of this 
Intervention. His view of the case is ably elaborated and forcibly 
presented. With the gênerai légal propositions deduced by him my 
views are in substantial accord. In their application to the facts in 
this case I am compelled to differ with his conclusion. My time is 
too heavily pressed with ofiflcial duties to permit the extended con- 
iïideration I would prefer to give, and which is perhaps due to the 
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excellent report of the master, on the points wherein my judgment 
differs. I may but summarize my conclusions: 

(1) The évidence convinces me that the érection of a power house — 
that is, the enlargement and increase of power ability — was an im- 
perative necessity at the time this money was furnished by Doud. 
The contract with the water company had been unsatisfactory, for 
two important reasons: It was flnancially very burdensome, and, in 
connection with the city contract for lighting, was a source of loss, 
and not profit, to the défendant railway; and it was unreliable and 
insufQcient to meet the demands upon the railway, even when added 
to the power furnished directly from the then existing railway power 
plant. By spécial contract, the water company had temporarily ex- 
tended its contract for furnishing of power to March, 1895. Power 
must be had from some source. The évidence conclusively shows no 
other source at Ottumwa was then open to the railway. This ac- 
quirement — ^that is, continuance and increase — of power was a neces- 
sity to the railway to keep it a going concern in its several depart- 
ments. The only practicable method, under the évidence, to accom- 
plish this necessity, appears to hâve been that which was adopted, — 
the érection of the building and supplying of this power by the rail- 
way. 

(2) The railway was compelled to supply the electric lighting to the 
inhabitants of the city. It could maintain itself — it could retain its 
municipal franchise — only by maintaining such equipment as was nec- 
essary to perform this lighting. Intimately connected with this was 
that of furnishing electrical lighting for the city. Except as related 
to the power part of the plant, the railway was equipped to do the 
city lighting as well as furnish lighting for private consumers. The 
city had been supplied with the overhead equipment, which became 
largely, if not in this respect entirely, unremunerative to the railway, 
if it ceased to supply the city with lighting. The évidence shows 
that the electrical lighting was the largest source of income to the 
railway of any of its departments. A contract with the city was 
within reach, which, if carried out, would turn what had been a loss 
to the railway into a source of proât, — a désirable différence of some 
$4,000 in the profit and loss results. I do not say that the mère fact 
that this new contract was advantageous to the railway would of 
itself justify the declaring of a preferential lien herein. Only because 
it was so related to the other facts is that fact of large importance 
hère. As I view the matter, the rétention of the city's lighting was 
a necessity to the défendant railway. Without that, it could not 
maintain itself as a going plant; that is, a plant meeting its necessary 
expenses, unavoidable under the circumstances disclosed by the évi- 
dence. So that, in my judgment, the building and machinery come 
under the head of necessities to the plant itself. The évidence fails 
to disclose how, without this enlargement and increase of power, 
the plant could remain in opération as a plant in its several depai't- 
ments. 

(3) Failure on the part of the railway to do that which depended 
on the power sought to be derived, and which was derived, from this 
building and machinery, would necessarily endanger the valuable 
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municipal franchise held by the raiiway. A loss of that franchise 
would work irréparable injury to the holders of bonds under the trust 
deed herein. That the railway was for pecuniary reasons unable to 
supply the lighting which its franchise bound it to supply would 
be no défense against an attempt to take away such franchise. It 
would constitute no défense that the railway could not fumish the 
power nécessary for thus supply ing electrical light, without building, 
and that it had no f unds with which to build, etc. The railway must 
procure the funds nécessary, it must obtain the power required, or 
give way to an electrical plant which would do thèse things. So 
tiiat this building and increase of power were essential to the préser- 
vation of the rights of the holders of the bonds under the trust deed. 

(4) The provisions of the trust deed — articles second and third — 
compelled the railway to obtain this power. If it had failed to do 
that which alone could supply this power, one of the conditions of the 
trust deed would hâve been broken, and a foreclosure might hâve 
been had therefor. 

(5) It may be said additionally that a failure to supply the city 
îights would bave thereby imperiled the' property interests of the rail- 
way, in pôles, wires, etc., already in the streets of the city, and thus 
hâve wrought large pecuniary damage to the corporation, and thereby 
to the bondholders under this trust deed. 

Objection is urged that the additions were unnecessarily large, — 
a smaller expenditure might hâve been suflBcient. The présent hold- 
ers of the bonds of défendant railway, and who alone are peculiarly 
interested in defeating intervener's (Doud's) preferential claim, do not 
appear to hâve then so regarded it. They are résidents of the city 
where thèse additions were placed, and were then either bondholders 
or stockholders of the corporation. The évidence shows that they 
had knowledge of this contemplated and secured enlargement of 
power, and steps taken to secure same, and made no complaint. 
While it may be true, under the évidence as applied to past facts, 
that a smaller expenditure might hâve sufflced, yet we must not for- 
get that what are now to us known facts then lay wholly in the 
future. There was the necessity of making proper allowances for 
temporary breakdowns in machinery, boilers, etc., and the necessity 
of some provision to meet same. The railway could not shut down 
for repairs, like a private corporation operating a sawmill or a fac- 
tory. What would justify this shutting down in the latter might fall 
far short of justifying it in défendant railway. Its public and private 
lighting, the opération of its street-railway Unes, and the furnishing 
of its heating facilities, demanded whatever précautions were reason- 
ably nécessary as to reserve ability to supply same and provide for 
accidents reasonably to be anticipated. Whether a prudent exercise 
of foresight in thèse matters would hâve actually required the full 
horse power in engine and capacity in boiler which were hère added 
I will not undertake to décide. But the évidence fully satisfles me 
that there was no large, if any, expenditure of funds in the érection 
of building and purchase of machinery, beyond what gênerai busi- 
ness prudence might properly hâve regarded as justiiiably nécessary 
under the circumstances then existing. The conclusion reached by 
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the master appears largely to be based on the fact that the contract 
with the city which. was to be performed by the railway was a new 
contract, for whose performance, including the additional lights there- 
in named beyond the former contract, the increased power became 
necessary. This contract began its force at the termination of the 
former one with the city. It was in this sensé new. It was also new 
in the sensé that it included some additional lights; and also new in 
the increased (and profitable instead of losing) sum to be paid to the 
railway beyond that fixed in the former contract. But, as above sug- 
gested, had the number of lights remained the same as under the 
former contract, there must hâve been an enlargement and increase 
of power procured by the railway, or such lights could not hâve been 
supplied and contract fulfilled. And the additional lights included 
in the later contract were not of such amount, nor was the additional 
power required therefor so much greater, as that, under the évidence, 
the court could make any division, so that a part of this claim could 
be held preferential and a part denied, if such course were otherwise 
proper. In my judgment, under the évidence, the later contract does 
not contain provisions so differing in thèse respects as to justify its 
being regarded as a new contract, in the sensé of a différent contract, 
and thus requiring this claim to be refused as preferential, where 
under the former contract it would hâve been allowed. 

That intervener, Doud, was a stockholder and bondholder of de- 
fendant railway should not work refusai of his claim, if otherwise 
it would be allowed. He furnished the money in good faith. Of 
this the évidence leaves no room for doubt. He furnished it upon 
the express agreement of the railway that he should be repaid out of 
the net current earnings. While there was no spécifie source of 
earnings named, the master correctly finds from the évidence that 
such agreement was made, and that Doud relied upon it. The évi- 
dence does not show that the présent bondholders gave any express 
assent to this agreement. But the évidence does show such a knowl- 
edge thereof on their paft, and such silent acquiescence by them while 
Doud was furnishing the money, as that it would be inéquitable to 
now compel Doud to lose the money so advanced by him, and which 
went into the plant they bid in, so that they hâve the benefit thereof 
either in the plant itself or in the amount to be distributed to bond- 
holders, and was a necessity to its being properly kept as a going 
concern (which, according to the uncontradicted proof, added to the 
value of the plant a dollar for every dollar thus advanced by Doud 
therefor), and particularly when the foreclosure was brought on by 
them, by their demand on the trustée, before the current savings 
had reimbursed Doud, while a delay in the foreclosure of a very brief 
period would hâve resulted in his being entirely repaid, |2,.500 having 
been already paid to him. On the whole, I am of the opinion that 
intervener, Doud, is entitled to be allowed herein, as a preferential 
claim, so much of the money advanced by him therefor as went into 
the building and power supply, and remains unpaid. 

What amount, then, thus remains? In ail, intervener, Doud, fur- 
nished $13,500. Of this amount, $6,000 was with his assent paid to 
discharge interest falling due, and is disallowed as a preferential 
89 F.-16 
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claim, This leaves |7,500 to be considered. How is the payment 
(the 12,500 by the railway paid to Doud) to be applied? Only $11,- 
500 in ail remains unpaid to Doud. The évidence does not show 
any application by the railway nor by Doud of this |2,500, with référ- 
ence to repayment of amount diverted to interest discharge or that 
expended for the building and power machinery. The gênerai rules 
applicable, therefore, are to be applied, and we inquire where and 
how should this f 2,500 be applied so that the resuit will be just and 
équitable to ail parties interested? This question is not easily 
answered. The notes of the railway which évidence the indebtedness 
of the railway to intervener, Doud, do not assist hère, since none of 
them indicate the directions in which the money, for whose advance- 
ment the notes were given, were to be applied, and therefore do not 
inform us, what the évidence has failed to show, whether the money 
applied on interest, or on building and purchase of machinery, etc., 
was to be repaid flrst, or if either was agreed to be flrst repaid. The 
gênerai considérations which indicate where the court should apply 
the payment, where neither payor nor payée hâve made such applica- 
tion, are not présent hère. I am left, therefore, in grave doubt how 
this |2,500 should be applied. I am, however, inclined to regard 
favorably the suggestion that it should be applied to reduce the pref- 
erential claim. The railway appears indiffèrent as to how the appli- 
cation is made. "Whether applied the one way or the other, the ag- 
gregate indebtedness of the railway is the same, the only différence 
being whether the amount due to this intervener or the trust deed in- 
debtedness shall be lessened by the application of the payment. In- 
tervener, Doud, failed to make application when the payment was 
made. He has waived his right thus to elect. The trustée and 
cestui que trust under the trust deed hâve heretofore had no oppor- 
tunity to indicate an élection as to this application. They now insist 
that the payment be applied on the $7,500 which went into the build- 
ings and power supply. In the absence of other controUing considér- 
ations, I am inclined to make such application, although unable to 
state highly satisfactory reasons therefor. This application appar- 
ently avoids some of the difficulties attending any other application, 
and is bénéficiai to the only party who has heretofore not had oppor- 
tunity, and waived the right, to elect how the payment should be 
applied. 

Let order be entered overruling intervener's (Doud's) exceptions to 
the disallowance by the master as a preferential claim of the $0,000 
applied to payment of interest, and sustaining the exceptions to 
intervener's claim for the remainder of the amount furnished by Doud 
(and included in his claim), which was applied to érection of building 
and procuring machinery, etc., for power supply, less the $2,500 pay- 
ment. Counsel for intervener, Doud, will draft the necessary record 
entries, and submit same to opposing counsel; to ail of which plain- 
tiff and défendant and intervener, Doud, severally except. 
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OAKES et al. T. YONAH LAND & MINING CO. et al. 

(Circuit Court, N. D. Georgia. April 11, 1898.) 

1. Cakcellation of Moktgaqe— Necessary Parties. 

To a suit for the cancellation of a mortgage on the ground of fraud 
the mortgagor Is a necessary party. 

8, Kemoval of Causes— Sbparabi,b Controverst — Scit to Oancbl Mortgage. 
In a suit In equity in a state court to cancel a mortgage alleged to be 
fraudulent, and to liave been executed througli collusion between the 
mortgagor, a citizen of the same state as plaintiff, and the mortgagees, 
citlzens of a différent state, where both mortgagor and mortgagees hâve 
by thelr answers asserted the validity of the mortgage, there is no sep- 
arable contrpversy between the plaintiff and the mortgagees which en- 
titles the latter to remove the cause. 

On Motion to Eemand. 

H. H. Perry, for complainants. 
Dean & Dean, for défendants. 

NEWMAN, District Judge. This is a motion to remand. The 
plaintiff, a citizen and résident of this state, filed its pétition in the 
superior court of White county, Ga., against the défendant company, 
a Georgia corporation, in which it was alleged that the affairs of the 
défendant company were being mismanaged, that the product of the 
mines was being misappropriated, and that a pretended mortgage 
had been executed by the défendant company to H. E. Young, the 
président of the company, and J. F. Redding, a director in said com- 
pany, both of the latter being citizens of the state of South Carolina. 
A receiver was asked for, and one was appointed by the state court. 
Subsequently, by an amendment flled in the state court, Young and 
Redding were made parties défendant, renewed charges were made as 
to the fraudulent character of the mortgage, and asking that the same 
be canceled as a cloud upon the title and property of the défendant 
company. Young and Redding answered, as did the défendant com- 
pany. Soon after answering, they endeavored to remove the case to 
this court, on the ground of diverse citizenship and separable con- 
troversy. The state court refused to sanction the removal, and there- 
upon Young and Redding caused a copy of the record to be made up, 
and flled the same in this court. 

The question presented for détermination on the motion to remand 
is wheôier there is a separable controversy between Young and 
Redding, on the one side, and Oakes, Henderson & Go., on the 
other, as to the validity of the mortgage executed by the défendant 
company to Young and Redding. It is not denied in the argument 
that, in order to make the question as to the validity or invalidity 
of the mortgage, the mortgagor is a proper party and a necessary 
party. It bas been so held in this court, and the correctness of 
that ruling is not questioned. Marsh v. Railroad Co., 53 Fed. 158, and 
the cases there cited. It is said, however, by counsel for Young and 
Redding, that, while the Yonah Land & Mining Company may be a 
necessary party to the effort to set aside and cancel this mortgage, 
this court will endeavor in removed cases to arrange the parties with 
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référence to their respective interests, and place them on theîr proper 
side of the litigation, and will tiherefore place the Yonah Land 
& Mining Company on the side of the plaintifEs, as their interests are 
against the validity of the mortgage. The difSculty about this con- 
tention is that the theory of the plaintiffs' case is that there was col- 
lusion and fraud between the Yonah Land & Mining Company and 
Young and Eedding in the exécution of the mortgage, and that both 
the Company and Young and Redding hâve accepted the issue thus 
tendered, and hâve by their answers asserted the validity of the mort- 
gage, and that it was fairly and honestly made. So that, according to 
the case made by the plaintiffs of collusion and fraud between the de- 
fendant company and Young and Eedding, and the déniai of the same 
by the défendant company, it is placed, necessarily, in the litigation, 
and on the issue thus raised, on the side of Young and Redding. If 
the défendant company had joined with the plaintiffs under some 
claim that the mortgage was improperly obtained from it, and had 
asserted its in validity, then the contention hère, that its interest was 
with the plaintiffs, might be sustained. But, on the issue as made 
up and presented for trial by the pleadings, it is aligned on the side 
of Young and Redding. Believing, as I do, that the défendant com- 
pany is a necessary party to the issue thus presented, and that its 
interests are with Young and Redding, removal is not justified under 
the act of congress. Having this view of the case, an order will be 
entered remanding the case to the state court from which it was re- 
moved. 



JACOBS PHAEMACY CO. v. CITY OF ATLANTA. 
(Circuit Court, N. D. Georgla. September 16, 1898.) 

1. Intoxicatinq Liqdoks— Mdnicipai. Régulations of 8alb — Police Powee. 

The elty of Atlanta belng given by Its charter full power and authority 
to regulate the sale of Intoxicating liquors both at Wholesale and retail, 
an ordmance prohlbiting the sale of liquors "at wholesale or retail in 
connection with drugs or in drug stores" is a legitimate exercise of the 
police power so conf erred, and the limiting of the prohibition to the 
particular manner or place of sale stated is Within the municipal dis- 
crétion. 
a. Samb— Interférence with Interstate Commercb. 

Such an ordinanee, as applied to a wholesale dealer who sells to cus- 
tomers in other States, is not an interférence with Interstate commerce, 
as it prohibits such sales only "in connection with drugs." 
8. Same — Constitutional Law— Privilèges and Immunitibs. 

The right to sell Intoxicating liquors is not one of the privilèges and 
immunities in which citlzens are protected by the fourteenth amendment 
to the constitution. 

This is a suit in equity to enjoin the enforcement of an ordinanee 
of the city of Atlanta relating to the sale of liquor. 
King & Spalding, for complainant. 
James A. Andersen and J. T. Pendleton, for défendant. 

NEWMAN, District Judge. Complainant allèges that it is a whole- 
sale and retail dealer in drugs in the city of Atlanta; that, in con- 
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nection with its said business, it lias carried on for many years a 
trafac, both within and without the state of Georgia, in wines and liq- 
uors, selling tbe same in quantities of not less tban one quart; tbat 
it bas always complied with the laws of the city and state in connec- 
tion with sucb traffic; that it bas always taken out and paid the 
licenses required of it; that it bas on band at présent a large stock 
of wines and liquors; that a large part of its business bas been to 
sell wines and liquors to parties outside of the state of Georgia; that 
it conducts a large Interstate business in Georgia and other states of 
the United States in wines and spirituous liquors; that there is no 
law of the state of Georgia prohibiting the carrying on the business 
of trading in wines and spirituous liquors between parties located 
in the county of Fulton, said state, and others of the United States, 
nor bas the state of Georgia, so far as the county of Fulton and city 
of Atlanta is concerned, undertaken to prohibit the carrying on of 
Interstate commerce in wines and spirituous liquors. It shows that 
recently the city of Atlanta bas passed an ordinance, one section of 
which is as f ollows : 

"Sec. 5. Be it further ordained by the authority aforesaid that it shall be 
unlawful to sell liuuors at Wholesale or retail in connection with drugs or 
In drug stores: provided that the compounding of liquors with drugs as 
parts of prescriptions, bona fide, made by repiitable physicians in the treat- 
ment of disease, shall not constitute a violation of this ordinance." 

Complainant then proceeds by his bill to attack this ordinance as 
being a violation of the fourteenth amendment of the constitution 
of the United States, in that it abridges its privilèges and immunities 
as a citizen of the United States, and dénies to it the equal protection 
of the laws, and that said ordinance is void, in that it opérâtes as a 
régulation and restriction upon Interstate commerce. Considérable 
attention is given in the bill to the methods by which the adoption 
of this ordinance was brought about. It is claimed that it was en- 
acted at the instance of the Liquor Dealers' Association and in its in- 
terests. The city, in its answer, dénies that the mayor and gênerai 
council were actuated by any improper motive in passing this ordi- 
nance, and says that the same was done in the exercise of its police 
powers and in the public interests. The city especially sets up the 
fact that as druggists are allowed to keep their places of business open 
on Sundays, élection days, holidays, and late at night, when regular 
liquor dealers are closed, it gives them opportunities for furnishing 
intoxicants and of violating the law which regular liquor dealers do 
not bave. It further sets up the fact that evil bas resulted from 
allowing liquor to be sold in connection with drugs, and that many 
prosecutions hâve followed. 

The real question for détermination is as to whether or not the 
section of the ordinance above quoted is a proper exercise of the police 
power vested by law in the mayor and gênerai council of the city of 
Atlanta. The gênerai power to regulate the sale of intoxicating 
liquors, and to fix the time, place, and manner of such sale, is not ques- 
tioned. The city of Atlanta bas this power given it by its charter, 
both as to the retail and wholesale handling of liquor. By the act of 
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1874 (section 27, City Code 1891), législative authority is given as fol- 
lows: 

"Sec. 27. They shall hâve full power and autlioiity to regulate the retail 
of ardent splrlts wlthin the corporate limits of said city, and at their discré- 
tion to issue Ilcense to retail, or to withhold the same, and to fis the pvice 
to be paid for license at any sum they may thinli proper, not exeeeding two 
thousand dollars." 

The act of 1889 (section 285, City Code 1891) is as follows: 

"Sec. 285. Be it further enaeted, that the mayor and gênerai council of said 
city shall hâve the power and authority to regulate the sale of liquors at 
Wholesale in said city." 

Tlie contention of complainant is that it is unlavi^fully discriminated 
against, and that the fourteenth amendment of the constitution of 
the United States is violated, in that the inhibition is directed against 
druggists alone, whereas liquors can be sold in connection vs'ith any 
other business. The state has granted to the municipal authorities 
of the city of Atlanta power to regulate the sale of liquor. This grant 
of power should not be constru^ narrowly. It should be given at 
least suiïiciently libéral construction to accomplish the object of the 
grant. The object, of course, is to put into the hands of the city 
authorities sufiQcient power to control, in the interest of the public 
and in the interest of good order and morals, the sale of intoxicants 
within the city limits. This power to regulate carries with it the 
power to grant the privilège of selling, or to allow such privilège in a 
restricted or modifled form, or to witMiold it entirely. The discrétion 
as ta the best method of controlling the sale of liquors is with the 
governing body of the city. How far this discrimination must go to 
become a mère arbitrary préférence, such as would justify the court 
in interfering with the city's action in controlling this class of busi- 
ness, it is unnecessary now to détermine. Sufficient it is to say that 
no such case is made hère. Whether it is a wise ordinance or not is 
not for détermination. The question is, is it a légal ordinance, ac- 
cording to the test we are applying? It seems to come within the 
proper and legitimate scope of the city's power to regulate the sale of 
liquor, and it is' not the province of the court to interfère with its 
action. 

So far as the question is made that it invades the privilèges and 
immunities of a citizen of the United States, it has been held that 
the right to sell intoxicating liquors is not one of the privilèges and 
immunities of a citizen of the United States. In Bartemeyer v. lowa, 
18 Wall. 129, itis said: 

"ïhe right to sell intoxicating liquors is not one of the privilèges and 
Immunities of a citizen of the United States which by that amendment the 
States were forbidden to abridge." 

To the same efifect, see In re Hoover, 30 Fed. 51 ; U. S. v. Eonan, 3.3 
Fed. 117. In the décision in the latter case by Circuit Judge Pardee 
he says: 

"Then there can be no doubt about the power of the state to authorize 
the granting of lieenses to sell intoxicating liquors, and to détermine the 
conditions upon which the person to whom, and by what otficials, the 
lieenses may be granted. Under a license System, as distinguished from a 
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tax System, there must be some autliority to détermine Upon the fitness of 
applicants, and as to the compliance with required conditions; and iu the 
matter of selling liquor there ought to be some authority witb power to 
limit the nunilier, and control the location, of the places where sales shall 
be authorized. ïhis power needs to be discretionary, but at the same timc 
flnal and conclusive. In the law attacked, thls power Is vested in the 
court of coimty commissioners, and, in the counties where no such court 
exists, in the ordinary of the county. It can only be said to be arbitrary 
in the sensé that it is net reviewable by any other court. It is diffleult to 
see in this any déniai to the relator of the equal protection of the laws." 

There is nothing whatever in this ordinance, however, to prevent 
complainant from selling ail its liquors in any way it chooses, so long 
as it does not keep and sell them in connection with the drug business. 
Only one restriction is put upon it by this ordinance, and that is it 
must not sell its liquors in connection with drugs. Believing this 
ordinance to be a legitimate exercise of the power granted the city 
of Atlanta to regnlate the sale of intoxicating liquors, I cannot hold 
that it invades the rights of complainant under the fourteenth con- 
stitutional amendment. 

So far as it is contended that this ordinance interfères with inter- 
state commerce, it is only necessary to repeat that there is not the 
slightest interférence with complainant selling its liquors, the only re- 
striction being not to sell them in connection with drugs. Under none 
of the authorities docs this local régulation of the manner of keeping 
and selling liquors violate the Interstate commerce clause of the con- 
stitution of the TJnited States. Mugler v. State of Kansas, 123 U. S. 
623, 8 Sup. et. 273; Kidd v. Pearson, 128 U. S. 1, 9 Sup. Ct. 6; and 
the cases cited in those two décisions. 

An order will be entered dcnying the injunction and dissolving the 
temporary restraining order. 



SULLIVAN V. SHEEHAN et al. 
(Circuit Court, D. Minnesota, Third Division. April 13, 1898.) 

1. ReCEIVERS— SUFT TO COLLECT ASSBTS— JURISDICTION. 

Where a receiver is appointed by a circuit court In a suit against an 
insolvent corporation, and the same person is appointed .ancillary receiver 
in another circuit, and there brings suit for the collection of assets of the 
corporation, he is presumed to sue as ancillary receiver, and the court 
ha s jurisdiction. 

2. FoiîEiGN CoHPORATioNs— State Laws— Regulatisg Business. 

A State statute, prohibiting foreign corporations from doing business 
in the state except on prescribed conditions, applies only to the carrying 
on of the ordinary business of such corporations within the state. 

3. Same— -Bdildiko Associatioks— Validity of Conthacts. 

A loan negotiated by a résident of a state on property situated thereiu 
from a foreign building association prohibited by the state laAvs under 
penaltles from doing business in the state, is valid, and the security en- 
foreeable, where the contract was made in another state. 

4. Same— Place of Contract. 

A corporation owning realty in Minnesota, upon which it had been ro- 
fused a loan by an Illinois building association, which was not author- 
ized by the laws of Minnesota to do business in that state, conveyed the 
property to différent grantees, who severally made application to the 
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building association in Chicago, became stoeliholders, and procnred loans, 
secured on the stock and the realty In Minnesota. The corporation took 
an active part In the transactions, and obtained from Its grantees the 
proceeds of the loans. Beld, that such corporation could not be consid- 
ered the agent of the building association, and the loans were Illinois 
contracts, and valld. 

This was one of a number of suits brought by W. K. Sullivan, as 
receiver of the American Building, Loan & Investment Society, to en- 
force securities executed to such society. 

Frederick G-. Ingersoll (Lorin C. Collins, William Meade Pletcher, 
and Harris Eichardson, of counsel), for complainant. 

Michael & Johnston, O. M. Metcalf, and Henry 0. James, for défend- 
ants. 

LOCHEEN, District Judge (orally). I would like in this, as in 
many other cases, to give more considération to the questions argued 
than I am able to during the hearing; but I do not think I had better 
take this case under advisement. One thing that makes it less neces- 
sary to do so is that there seems to be no spécial dispute with référ- 
ence to the facts in the case. Counsel are so well agreed upon what 
thèse facts are that I am relieved from any caref ul examination of the 
testimony. 

The first question that arises in the case is the one relating 
to the jurisdiction of the court. As I understand it, the prin- 
cipal action or proceeding was commenced in the United States circuit 
court for the Northern district of Illinois against the Chicago Com- 
pany as an insolvent corporation. Mr. Sullivan was appointed re- 
ceiver, and in this district he was appointed ancillary receiver by this 
court. It seems to me that, as relates to any litigation arising hère, 
he must be regarded as an ofiicer of this court; and thèse notes and 
mortgages, although they may hâve been in the hands of the receiver 
who was flrst appointed in the administration of the estate, would 
naturally be transferred to the ancillary receiver appointed by this 
court, for prosecution hère. Had the ancillary receiver been some 
other than Mr. Sullivan, — as might well hâve happened, — the notes 
and mortgages would hâve been transferred to him, and I do not 
think there would hâve been anj' doubt as to the jurisdiction of this 
court to entertain a suit brought by him to collect thèse securities. 
The same thing occurs in railroad foreclosures where the railroad 
runs through différent states. A foreclosure suit is commenced in 
the circuit court of one of thèse states, a receiver appointed, and an 
ancillary receiver will be appointed in any other district through 
which the railroad runs; and in case of assets of the railroad consist- 
ing of securities against persons who live in the district where the 
ancillary receiver is appointed, although thèse securities, in the first 
place, may come into the hands of the original receiver, they will be 
transferred to the ancillary receiver for the purposes of prosecution 
or liquidation in his district, the same as any other property that 
might be found in the jurisdiction where he was appointed; and the 
court will hâve the same jurisdiction with référence to them. I 
think that this court has jurisdiction of this case. 
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With référence to the legality of thé obligations in this case — the 
notes and mortgages that are sued upon — the gênerai rule is, where 
contracts are forbidden under penalty, such contracta being ordinarily 
such as are against good morals or contrary to public policy, the dé- 
nonciation of a penalty renders them illégal, and for that reason 
alone they will not be enforced. Where the contract is of itself not 
objectionable, and the penalty is merely denounced for the purpose 
of securing the collection of revenue, or some purpose of that kind, 
the rule is, perhaps, différent; but it is not necessary to consider that 
distinction in this case. The main question in the case is whether 
this is an Illinois contract or a Minnesota contract. The Minnesota 
statute referred to by counsel, providing for the conditions upon 
which foreign building and loan associations may transact business in 
this state, and prohibiting under penalties the transaction of business 
by such foreign corporations unless those conditions hâve been com- 
plied with, I think necessarily refers to the ordinary business of such 
associations. Wîthout complying with those conditions, such foreign 
corporation would not hâve the right, by its ofiQcers or agents, to 
corne into this state, and there solicit subscriptions for its stock, or 
solicit loans. The same rule applies to any foreign Insurance com- 
pany where similar conditions are required to be complied with be- 
fore it shall do business in this state; and the business referred to is 
its ordinary business of Insurance. But companies of either of thèse 
kinds, if not transacting their ordinary business in this state, and 
not privileged to transact their ordinary business in this state, not 
having complied with thèse conditions of the Minnesota statutes, 
would not be prohibited, by any proper interprétation of such statute, 
from investing in the bonds of the state, or of municipal or other cor- 
porations of the state, nor from enforcing such bonds. The prohibi- 
tion of the statute is only against transacting their ordinary peculiar 
business in this state so long as the statutory conditions are not com- 
plied with. 

The principal question in the case is whether the Ciiicago associa- 
tion, in contravention of the statute of Minnesota, did business within 
this state in obtaining the obligations in suit; whether the notes and 
mortgages in this case were obtained from citizens of this state, by 
an offlcer or agent of that company coming into this state, and doing 
business hère; or whether this business was transacted in Chicago, 
by citizens of Minnesota, who went there to transact the business. I 
apprehend that the penalties which are denounced by statute against 
thèse companies in case they do business with résidents of this state 
apply only to cases where such business is donc within the state. Such 
a statute cannot possibly hâve an extraterritorial effect, so as to pre- 
vent a company of that kind, located in Chicago, from transacting 
business lawfully with a résident of Minnesota who should go to 
Chicago, and transact the business there. There is nothing in that 
statute that would prevent such a résident of Minnesota from going 
to Chicago, and there applying and subscribing for and acquiring 
stock of an association of this kind, and there obtaining, if he could, 
a loan from a corporation of this kind. I think there is nothing in 
this statute preventing him from there giving security upoD property 
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situated in Minnesota, to secure such a loan. The prohibition is 
aimed at such companies as, by their offlcers or agents, come into the 
state of Minnesota — within the territorial limita of the state — ^to 
solicit and transact business; and cannot aflect business which they 
perf orm outside of the state, where they hâve a right to transact busi- 
ness, merely because such business is transacted with a résident of the 
state of Minnesota. I hâve not loolied over the évidence in the case, 
but take the statements of counsel, who do not disagree as to what 
that évidence is. It appears that there was an association located 
hère in St. Paul, ovraing real estate in St. Paul Park, and upon a con- 
férence with the Chicago company the St. Paul company was informed 
that it could not subscribe for stock of the Chicago company, nor ob- 
tain loans from the Chicago company. In order, perhaps, to accom- 
plish its object indirectly, or for some other reason, this St. Paul com- 
pany transferred its real estate to différent parties, in différent par- 
cels, and those parties severally made application at Chicago to obtain 
the stock of the Chicago company, and their applications were re- 
ceived, and they obtained the stock. They also made applications 
to obtain loans upon the stock obtained and upon the security of this 
Minnesota property, which were also received, and the loans made and 
the notes and mortgages in suit given. It would seem from the state- 
ments in the évidence that the St. Paul company actively participated 
in this matter, and, as a resuit, iinally obtained the money which was 
borrowed of the CÎiicago company by thèse différent persons upon 
their stock and the securities which they gave on the Minnesota prop- 
erty, I do not think it can be f airly gathered from this évidence that 
the St. Paul company, in this matter, acted as the agent of the Chica- 
go company, but rather that it acted as the agents of the persons to 
whom it had sold or transferred the lands, and from whom, under some 
arrangement, it seems it obtained the money which was obtained from 
the Chicago company. From ail that I hardly think it is fair to infer 
that it acted as the agent of the Chicago company in the4ransaction; 
but, rather, that it was acting on the other side. It does not appear 
that the Chicago company had any agent hère, or sent its oiScers hère 
to obtain thèse loans. The évidence shows that at some time Marston 
and some other offlcers of the Chicago company came hère, and that 
they did look over this property; but it does not appear that while hère 
they solicited or obtained any application for membership, or made, 
negotiated, or promised any loan. I do not think their merely 
coming hère and looking over the property for the purpose of satisfy- 
ing themselves as to its value, in case it had been or should be offered 
as security for the business transacted in Chicago, comes within the 
inhibition of the statute, or renders, or tends to render, the contracta 
that were afterwards made, Minnesota contracta. The applications 
were sent to Chicago, were acted upon and received by the Chicago 
company there, and the notes and mortgages were sent there, and re- 
ceived and accepted there. It seems to me that thèse must be re- 
garded as Illinois contracts, and as not coming within the prohibition 
of the Minnesota statute; and it is admitted that this conclusion 
éliminâtes the question of usury. For thèse reasons, I think judg- 
ment should go for the complainant. Ordered accordingly. 
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EICKBR et al. v. SANITARY DIST. OF CHICAGO.i 

(Circuit Court, N. D. Illinois, N. D. January 10, 1898.) 

Cancellation of Contkact— False Repkesektatioks. 

Where a contract for dîgging a canal is made upon représentations by 
the canal trustées as to the character of the materials to be excavated, 
tbe facts that the materials were otber tlian as represented, and much 
more espensive to excavate, and tliat the trustées might hâve ascertained 
that fact, are sutficient to warrant a cancellation of the contract at the 
suit of the contractors. 

Suit by Nathaniel H. Eicker, Francis L. Lee, and Joseph A. Owens, 
co-partners and contractors as Ricker, Lee & Ck)., against the Sani- 
tary District of Chicago, to cancel a certain contract and bond. The 
contract was for the construction by Ricker, Lee & Co. of a part of the 
drainage channel in course of construction by the sanitary district, 
and the bond was given by said ârm conditioned for the due exécu- 
tion of the contract. The contract provided that Ricker, Lee & Co. 
should be paid 23| cents for each cubie yard of "glacial drift" exca- 
vated, and 80 cents for each cubic yard of "solid rock" excavated. 
After beginning work, the contractors found that much of the mate- 
rial to be excavated was a conglomerate rock of a very intractable 
nature, formed of bowlders and clay cemented together. Said con- 
glomerate was even more expensive to excavate than solid rock, but 
the sanitary district wished to classify it as glacial drift. The con- 
tractors, before making a bid for said work, were furnished by the 
sanitary district with certain data or samples of the materials to be 
excavated, which samples consisted of loam, sand, blue and yellow 
clay, gravel, bowlders, and bedrock, and did not include any of said 
conglomerate. It was alleged by the contractors that the sanitary 
district, at the time when it furnished said samples of material to the 
contractors for the purpose of having them bid for said work, knew 
that large quantifies of said conglomerate would hâve to be excavated 
by the contractors, that said conglomerate was much more difflcult 
to excavate than any of the materials in the samples furnished, and 
that the contractors had then no knowledge of thèse facts. The évi- 
dence showed that borings on the Une of said drainage channel had 
been made by Engineer Lyman E. Cooley, which tended to show that 
conglomerate material was to be found there, and that another con- 
tracter — Charles Fitzsimons — had stated to a committee of the board 
of trustées of the sanitary district that he would not bid on said con- 
tract, because he feared he would encounter this conglomerate. The 
master, among other things, found as follows: 

"That some of the trustées of défendant, who were such at the time of 
the maliing of proposais for bids, as aforesaid, and at the time of the 
malîing of the contract between the complainants and défendant, as afore- 
said, were familiar, In a gênerai way, with the fact that certain borings 
had been made by Ohlef Engineer Cooley, and had, in a gênerai way, 
known by his reports and statements to the engineering committee the 
results of such borings; that some of said trustées also had been présent 
and heard the statements made by Gen. Fitzsimons touching the material 

i Eeported by Louis Boisot, Jr., Esq., of the Chicago bar. 
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Ukely to be encountered between Summit and Sag; that the oertified eopy 
of the government borlngs was also on file in the office of défendant; that 
any one of the trustées, had hls attention been called thereto, might, if he 
so deslred, hâve ascertained the résulta of the Cooley borlngs and of the 
gOTernment borlngs, on file In the office of défendant, and mlght hâve been 
advised of the fact that information was contained thereln other than that 
shown in the profile on file in the office of défendant, and difCering con- 
siderably therefrom, before sald proposai for bids was made, and said 
profile examlned by complalnants; that it does not, however, appear from 
the évidence that said trustées, or any of them, at the time when this con- 
tract was made, had any actual linowledge of the existence of sald intraet- 
able material; that it should be remembered that the persons elected as 
trustées of défendant were, at the time of their élection, engagea in various 
occupations; that most of them were wholly unfamlllar with engineering, 
and had had no previous expérience In the prosecution of an enterprise like 
that undertaiien by défendant; that it could scarcely be expected that ail 
the détails of an undertalîing of such great magnitude, Involvlng an immense 
expenditure of money, and an almost Infinité amount of détail, should be 
fully investigated or clearly understood by each member of the board; that 
the évidence afCords no ground for believing, nor is it charged by com- 
plalnants, that said trustées, or any of them, linowlngly and deliberately 
intended, by means of said profile, to decelve bidders as to the character 
of the material to be excavated upon the sections shown In sald profile, nor 
that they, or elther of them, knowlngly and intentlonally caused sald 
profile to be made in such a manner that it failed to show falrly whatever 
knowledge or information touching the character of said material so to be 
excavated was în the possession of the board or of its officers; that the 
évidence, however, does clearly show that ail the information in the pos- 
session of the board through the Cooley borings and the government borings 
was not fully and falrly shown on said profile, nor on any other profile then 
contained in the office of défendant, nor were complainants or Bnginoer 
Weston advised by said trustées, or any of them, or by the chief engineer 
of défendant, or otherwise, that such boriùgs had been made, nor were they 
advised nor did they know that Gen. Fitzsimons had appeared before 
the engineering committee of défendant, and had made the statements here- 
Inbefore set forth." 

Darrow, Thomas & Thompson, for complainants. 
W, M. McEwen and F. W. C. Hayes, for défendant. 

GKOSSCUP, District Judge (orally). The court is relieved, in this 
case, from entering critically into facts, because it is admitted by the 
counsel on both sides that they take no exceptions to the master's re- 
port, although some were, I believe, filed. Therefore, I, in forming my 
décision, will be governed by the facts as found by the master, together 
with such additional data as hâve been called to my attention. 

The first important fact is that the contract was large in the num- 
ber of cubic yards to be excavated; large in the amount of money to 
be expended. The contractors met with a substance not shown by 
the data purporting to exhibit the nature of the material to be exca- 
vated. This substance the défendants maintain was not known by 
them to exist. This substance was différent from blue clay, and was 
so mixed with gravel that none of the ordinary methods for taking 
out blue clay, blue clay and sand, or even bedrock, were sufflciently 
adéquate to remove it. It is further conceded on both sides that 
this substance could not be excavated at anything like the ordinary 
cost of removing ordinary earth, including blue clay, blue clay and 
sand, yellow clay, or even bedrock, ail of which materials are tract- 
able, and can be readily plowed, picked, and handied by steam 
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shovel. Had this substance been known to existf the board of 
trustées of the sanitary district could not hâve let the contract for 
anything like the terms on which it was let, and therefore, if the con- 
tractors are bound by the strict terms of the contract, — in the face 
of the existence of this wholly unknown substance, — they will un- 
questionably suffer a loss of from |30,000 to |85,000. Now, I think 
this is a very important fact, because it illustrâtes what should hâve 
been the conduct of the parties in subséquent dealings. Now, with- 
out presuming that the engineer, or any of the members of the board 
of trustées, knew of the existence of this substance, or even suspected 
it to exist, it was, nevertheless, within the power of the engineer to 
hâve ascertained this fact, with a reasonable degree of certainty, from 
the previous investigations made on that subject. Hère was a great 
waterway to be put through, necessitating an exi)enditure of money 
and energy never excelled, if equaled, in the history of civilization. 
The engineer of such an undertaking was, in my judgment, called 
upon to employ every available means to procure such data as would 
give ail the contractors an adéquate and full knowledge of ail the 
materials to be dealt with in the process of excavation, thus putting 
it in their power to intelligibly submit proposais and estimâtes for 
the work. Under the direction of Mr. Cooley, a séries of borings 
were made, and from thèse investigations it was ascertained that the 
soil contained a substance which was termed "hard blue clay," and 
"hard blue clay with gravel." An accurate report, showing the re- 
sult of thèse borings was made, and placed in the engineer's ofQce 
among the files, and the engineer, in my judgment, ought to hâve 
known of their existence. It is also important to keep in mind that 
thèse reports were made, and recorded in the engineer's office, pre- 
vious to the letting of the contract to the complainant. It is also im- 
portant to know that the trustées instructed the engineering depart- 
ment to advise with experts, and men of wide expérience in works 
of excavation, so that a complète knowledge of the soil might be ac- 
quired, and such recommendations might be made as would expedite 
the beginning of the actual construction. Several experts were con- 
sulted, and among others who responded to the inquiries was Charles 
Fitzsimons, a man of vast expérience in digging canals, tunnels, and 
the like. Mr. Fitzsimons gave it as his opinion that the soil under 
considération was composed of a peculiar material, which was very 
hard to drill, and required blasting in order to be excavated. He also 
testifled that he did not bid on this work for the reason that he was 
afraid of finding this material, in which event he did not know wheth- 
er he would make or lose money on the contract. In connection with 
the amount of important information purported to hâve been within 
easy reach of the engineer is the testimony insisted upon by the de- 
fendant to the effect that the government had also furnished data 
showing the existence of a peculiar substance which would be diffi- 
cult of excavation, because of its intractable eharacter. In view of 
thèse facts, I must assume that the data furnished from thèse several 
sources was not beyond the reach of some of the persons connected 
with the management of the canal, and ought to hâve been within 
their knowledge, had the management of this enterprise been thor- 
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oughly efficient, or even reasonably careful. Knowledge of the 
conditions to be met, so far as was reasonably practicable, ought to 
hâve been the essence of the contract. Upon the character of that 
soil depended, in a large measure, the actual cost of the canal. 

Now, suppose it is true that they had no definite information as to 
the existence of this peculiar, intractable substance. It does not fol- 
low, in my judgment, that they ought not to hâve ascertained, from 
the facts within so easy reach, something relative to the probable dis- 
covery and location of such material. The Cooley borings, as well 
as those carried on by the government, indicated, in some measure, 
the présence of a material différent from that shown to exist on the 
chart of the défendant. I am led to believe that thèse prior in- 
vestigations could hâve been obtained by the défendant, and, in every 
sensé of the word, should rightly hâve been put in the possession of 
the complainants, so that they might be correctly guided in their 
proposais and estimâtes on the material to be handled. The suppres- 
sion of ail such prior information unquestionably worked a hardship, 
if not a fraud, upon the complainants. I am of the opinion that if 
the trustées, either by actual fraud or by carelessness, kept any facts 
relative to the material to be «xcavated from the complainants, they 
are guilty of négligent performance of their duty. The fact that 
after the 8th of August the complainants went on with their work, 
and removed 60,000 cubic yards of soil, 20,000 of which being this hard 
material, proves beyond a question of doubt that they were led to 
believe that some satisfactory and sufflcient adjustment might still 
be made. The flnding may be that the défendant is guilty, and the 
exceptions are overruled. I think I ought to add, in this connection, 
that, in my opinion, the difflculties arising in the case are the resuit 
of carelessness, rather than intended fraud. 



MUNICIPAL INV. CO. V. INDUSTEIAL & GENERAL TRUST CO., Limited, 

et al. 

(Circuit Court, D. Minnesota. September 21, 1898.) 

1, PlEADING— AMBNDMKNT— DiSOHBTION QV CO0RT. 

Leave to file an amended complaint wlll not be granted after a case 
lias been long at Issue, and testimony bas been taken, where It is clear 
tliat the proposed amendments présent matter which is Immaterial, and 
cannot ald the plaintiff. 

2. CusTOM AND Usage — Crbatins Contkact. 

In an action to recover money alleged to bave been expended by plain- 
tiff for and on behalf of défendants, at their instance and request, in 
relation to certain bonds owned by défendants, an amended complaint 
alleging that plaintifC was a dealer In bonds in London, and that it was 
the custom and usage among ail there engaged In that business to loolj 
after and protect the interests of customers purchasing bonds from 
them, and to expend money, when necessary, in that behalf, which money 
was refunded by the customers, does not state any matter which aids 
plaintiff's case, as no contract with défendants to so expend money in 
their behalf is alleged, and a contract llabillty cannot be based on usage 
alone. 
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8. Same — Eppect and Validité. 

A usage authorizing a dealer In bonds or securltles, after an absolute 
sale and delivery to a customer, to retain a right to represent sueh cus- 
tomer, and to expend money for him in relation to such securities, with- 
out an express contract thereto, would be unreasonable and unlawful, 
as in contravention of the right of dominion of the purchaser over liis 
own property. 

This is an action to recover money alleged to hâve been advanced 
and expended by plaintifE on behalf of défendants at their request. 
Heard on motion for leave to serve an amended complaint. 

Geo. C. Squires, for plaintifE. 
J. L. "Washbum, for défendants. 

LOCHEEN, District Judge. Altliough the cause bas been long at 
issue, and much évidence taken in the form of dépositions by the 
plaintifl, I should not, under ail the circumstances, be inclined to 
deny the motion, if the proposed amendments presented valid and 
meritorious grounds in support of the plaintifE's cause of action, as it 
is probable that the proposed nev? matter v^as but recently brought to 
the notice of the attorneys for the plaintiff ; and the amendments, if 
apparently in furtherance of justice, could be granted upon such 
terms as would be fair to the défendants. But if it is clear that the 
proposed amendments présent matter which cannot aid the plaintiff, 
and can only serve to incumber and prolong the litigation, the motion 
should be denied. The complaint states a cause of action for moneys 
alleged to hâve been paid, laid out, and expended by plaintiff, for and 
on behalf of the défendants, at their spécial instance and request, be- 
tween the Ist day of May, 1896, and the 30th day of May, 1897, to the 
amount of $9,037.04, in and about matters pertaining to the Duluth 
Gas & Water Company, and bonds of that company, owned by the 
défendants. The allégations of the proposed amendments are to the 
effect that plaintiff was for more than 10 years before the commence- 
ment of this action, and at that time, engaged in selling municipal 
securities and bonds of gas and water companies, and for such purpose 
had a branch ofQce in London, in the kingdom of Great Britain and 
Ireland, and — 

"That during ail said times, and for a long time prlor thereto, tliere had 
existed a custom or usage among ail companies and persons engaged in the 
selling and placing of bonds of municipalities and of gas and water com- 
panies in said kingdom, and particularly In said London, of watching over 
and caring for the interests of the various bondholders, and of keeping in- 
formed as to the status of such securities; and that it was the custom and 
usage of ail such dealers in said municipal securities and gas and water 
bonds that, if litigation were threatened or begun against or by the maker 
or makers of said securities and bonds, or affectlng the validity or value 
of any such securities, the company or persons so placing and selling said 
bonds in said kingdom, and particularly in London, would and did make 
such disbursements as were necessary to protect the interests of the bond- 
holders, and would and did employ légal counsol to protect such interests, 
and advise and défend in any litigation or litigations which might be threat- 
ened or brought affecting such securities or bonds; and that it was further 
the custom and usage that ail such sums so disbursed to protect the inter- 
ests of said bondholders, and ail fées and expenses so incurred for légal 
counsel, would be recognized and refunded by such bondholders to the said 
company or person which had so placed and sold the said bonds, and wliich 
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had so advanced and Incurred sald dlsbursements and counael fées and 
expenses; and that In and about the payment and expendlture of the said 
sum herein above mentioned the sald plaintiff relied upon the said custom 
and usage so established." 

This, at most, is an attempt to plead a local usage of trade. It 
cannot be a custom, in the technical sensé, as the whole subject of 
municipal and corporate securities to which it relates has arisen with- 
in the period of légal memory. Usage rests on long and uniform 
practice, and, to be binding, must be known, certain, uniform, reason- 
able, and not contrary to law. 2 Bouv. Law Dict. 615. "Where there 
is no contract, proof of usage will not make one, and it can only be 
admitted either to interpret the meaning of the language employed by 
the parties, or where the meaning is equivocal or obscure. Bank v. 
Ward, 100 U. S. 195, 206. Usage contrary to law, or inconsistent 
with the contract, is never admitted to control the gênerai rules of 
law, or the real intent and meaning of the parties. Thompson v. 
Riggs, 5 Wall. 663, 680; Wheeler v. Newbould, 16 N. Y. 392; Wood- 
rufl V. Bank, 25 Wend. 673, 6 Hill, 174; Bowen v. Newell, 8 N. Y. 190. 

1. The proposed amended complaint sets forth no express contract 
between plaintiff and défendants in respect to which the alleged usage 
can be resorted to for the purpose of interprétation. It seeks to 
base a contract liability wholly upon the alleged usage. 

2. Even if the proposed amended complaint alleged (as it does not) 
that the plaintiff sold to the défendants the bonds or securities re- 
ferred to vaguely in the pleading, there would be nothing equivocal 
or obscure in such contract, capaJble of being explained by such alleged 
custom. So far as appears, or can be inferred, such contract of sale, 
if any, has been fully executed by the payment for and delivery of ail 
such securities and bonds, passing the complète title and power of 
control to the purchasers. 

3. To hold that any agency for the purchasers, or right of control 
over the bonds and securities so sold and delivered, remained in the 
vendor, under said alleged usage, without any contract or agreement 
on the part of the purchasers, would be unreasonable. Any usage 
which authorizes and empowers a vendor, after an absolute sale and 
delivery of bonds or securities, and receipt of the price, to meddle fur- 
ther in respect to them, and institute, défend, or control litigation 
which may affect their values and validity, at the same time charging 
the purchasers or holders of such bonds or securities with the costs, 
disbursements, and expenses of such litigation, without the consent or 
agreement of such purchasers or holders, is contrary to the plainest 
principles of law, and to the absolute right and dominion of such 
purchasers and holders over their own property. Such alleged usage 
cannot be sustained. And for the sole reason that I deem it improper 
to allow the case at this time to be incumbered with groundless and 
immaterial allégations, the motion is denied. Plaintiff's exception 
to the ruling is allowed. 
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OOLBB et al. v. BOAED OF COM'RS OF STANLT COTTNTY et al. 

(Circuit Court, W. D. North Carolina. August 12, 1898.) 

No. 42. 

1. KqUITT— JtJRISDICTION OF FbDBRAL CoURT— ADEQUATE BbMEDT AT LAW. 

A fédéral court is not deprived of jurisdlctlon to grant équitable relief 
on the ground of the existence of an adéquate remedy at law because 
there may be a remedy under a state statute. To bar a complalnant 
of hls right to relief in equity, he must bave an equally efficient remedy 
at law enforceable in the same court. 

2. Same— Trust Fund— Tax Collected for Spécial Purpose. 

Where a tax expressly authorized by a valld statute for the payment 
of interest on county bonds bas been levied and coUected, the f und so 
created is dedicated to a spécial purpose, or impressed with a trust, the 
enforcement of which is a proper subject of equity jurisdlction; and, 
upon a refusai of the county authorities to apply the fund to the purpose 
for which it was raised, the holders of the bonds are entitled to an in- 
Junctlon to prevent its appropriation to other purposes pending a déter- 
mination of their rights theréln. 
8. Ras JuDicATA— Validity of Couhty Bonds— Judgmbnt in Suit betwken 
County Opficehs. 

A judgment holding that bonds issued by a county are void, rendered 
in a suit brought by the county commissloners against the county treas- 
urer to restrain hlm from paying the interest on such bonds, is not an 
adjudication binding upon the bondholders, who were not parties nor 
represented in the suit. 
i. FEDERAL Courts— FoLi/OwiNa State Décisions— Validity of Municipal 
Bonds. 

The rule that a fédéral court is bound by the décision of the court 
of last resort of a state holding a state statute void because not consti- 
tutlonally enacted does not apply as to a statute authorizing the issuance 
of municipal bonds, in an action by a holder of such bonds who pur- 
chased before the décision was made, nor when at the date of such pur- 
chase the décisions of the state court sustained the validity of the bonds. 
8. Same — Effeot op Prior Décisions of State Court. 

Where the décisions of the court of last resort of a state, up to the 
time when bonds of a county were issued and sold in the market, ail 
tended to establish the doctrine that a state statute which had received 
the signature of the presiding offlcers of the two bouses of the législature 
was conclusively presumed to hâve been legally enacted, and could not 
be collaterally Impeached in that regard, a fédéral court, in a suit In- 
volving the rights of a purchaser of such bonds, is not bound by a state 
décision, subsequently rendered, holding the statute under which the 
bonds were issued void as uot having been constitutionally enacted, 
which décision was based upon the évidence of the législative Journals, 
received to impeach the statute, though it was duly attested by the 
signatures of the presiding offlcers. 

6. Statute— Validity of Enactment— Constitutional Provisions. 

Under the requirement of Const. N. C. art 2, § 14, that no law shall 
be passed allowlng a municipality to impose any tax upon the people, 
unless the yeas and nays on the second and thlrd readings of the bill for 
that purpose shall be recorded on the journal of each house, to sustain 
the power of a county to issue bonds and levy a tax for their payment 
it must be affirmatively shown that the législative journals contain the 
record of the yeas and nays on the passage of the bill authorizing such 
action; and the journals are, by virtue of the constitutional provision 
Itself, the évidence of such fact. 

7. RaILROADS — SUBSCRIPTION OF STOCK BY COUNTY — CONSTRUCTION OF StATUTB 

Code N. C. § 1996, provides that "the boards of commissloners of the- 
Beveral counties shall hâve power to subscribe stoclt to any railroad com- 
89 F.— 17 
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pany or companîes when necessary to ald in the completlon of any rail- 
rcjadiln whioh the citions of tbe: county may hâve an Interest" The 
foilowing sections prescribe the mode of making the subscrlption, taking 
a vote, and levylng the tax, Meli, that the wbrds, "when necessary to 
the completlon of any railroad," do not llmit the power of a county to 
make a subscrlption to such roads as were partially eompleted at the 
time the Code was enacted, nor does the section require the citizens to 
hâve a direct pecuniary interest in the road; but a public Interest, such 
as Is created by the building of a railroad into the county, and the tlxing 
' of one of the terminl therein, Is sufficient to fulflll the condition and 
authorlZe a subscriptlon to Its stock by the county, and the issuance of 
bonds and levylng of taxes to carry eut the same. 

Opinion on Motion for Temporary.Injunction. 

Charles Price, for coniplàinants. 

Benj. F. Long, D. Scheck, Jr., A. O. Avery, and J. E. Shepherd, for 
respondents. 

SIMONTON, Circuit Judge. This is an application for an injunc- 
tibn tô be directed to the board of commissioners of Stanly county, 
and I. W. Snuggs, treasurer of the county. The casé, arises in this 
way: The Yadkin Eailroad Company is a corporation created under 
the law of the state of North Carolina, authorized to construct a rail- 
road froin Salisbury south to Norwood, a point in the county of Stanly.. 
The corporation was created by an act of assembly in 1870, and the 
charter was amended by an act passed in 1887. Under the provisions 
of the amended act, the county of Stanly was expressly authorized to 
subscribe to the capital stock of this railroad. The question having 
been duly submitted to a popular Tote of the people of this county, 
by an overwhelming majority a subscription was authorized of |100,- 
000, to be made in coupon bonds, some in the dénomination of |1,000, 
and some in that of $500, bearing interest at the rate of 6 per cent, per 
annum, payable on the Ist of July in each year. The county com- 
missioners, in.accordance with this authorized subscription, prepared 
and issued $100,000, face value, of bonds, delivered them to the rail- 
road Company, and received certificates of stock to the amount there- 
of, which certificates are still held for the county. The bonds were 
placed on the market, and were ail sold to bona fide purchasers for 
value, — among others, to the trustées of the University of North Caro- 
lina. Each of thèse bonds on its face déclares that it is one of a 
séries issued by authority of an act of the gênerai assembly of North 
Carolina ratified the 3d of March, 1887, and of sections 1996-1998 
of the Code of North Carolina, and authorized by a majority vote of 
the qualifled voters of Stanly county at an élection regularly held for 
that purpose the 15th of August, 1889, duly ordered by the board of 
county commissioners, — issued to pay the subscription made by Stan- 
ly county to the capital stock of the Yadkin Eailroad Company. Un- 
der the terms of the act a tax was to be levied each year to pay the 
coupons on thèse bonds. In accordance therewith such tax was duly 
levied each year for four successive years, and the coupons paid from 
the proceeds thereof . The tax for the flfth year was duly levied and 
collected, and is in the treasury of the county. The county commis- 
sioners, having become convinced that the bonds were illegally issued, 
instituted proceedings in a state court of North Carolina against the 
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treasurer of the county, praying that he be enjoined from paying any 
more coupons on thèse bonds. This injunction was thereupon issued 
by said court on the ground of the invalidity of the bonds to which 
said coupons belonged, and its action in the premises was conûrmed 
by the suprême court of North Carolina. 28 S. E. 539. The com- 
plainants, citizens and résidents of the state of New York, are the 
owners and holders of 48 of thèse Stanly county bonds, of the dé- 
nomination of $1,000 each, and of 33 of the same bonds of the de- 
nomination of $500 each. Ail of thèse were purchased in open 
market for value before maturity. Upon thèse there are due and 
unpaid coupons for one year on said bonds, — the year for which the 
tax was levied and collected. The prayer of the bill is that the 
county commissioners and the treasurer of the county be enjoined and 
restrained from using this money, proceeds of the tax 'so levied and 
collected, for any other purpose than the payment of the coupons on 
said 1100,000 of bonds subscribed as aforesaid, including therein cou- 
pons held by complainants, and that they be instructed and directed 
to pay from said proceeds of said tax the said coupons on said bonds. 

Before any examination into the mérita of this case can be made, 
two preliminary questions must be met and decided. The défendants 
deny the jurisdiction of this court sitting as a court of equity, because, 
as they allège, the complainants hâve a plain, adéquate, and complète 
remedy at law. They also claim that this court will not go into an 
investigation of the validity of thèse bonds and the coupons thereof, 
because this is a matter already concluded, with respect to the identi- 
cal bonds, by the suprême court of North Carolina, and is not only res 
judicata, but is the construction of a court of last resort of a state of 
its own constitution and statutes. 

Hâve the complainants a plain, adéquate, and complète remedy at 
law? The question is not, is there a remedy at law? "Equity juris- 
diction may be invoked, although there is a remedy at law, unless the 
remedy at law, both in respect to the final relief and the mode of ob- 
taining it, is as efficient as the remedy in equity." Kilbourn v. Sun- 
derland, 130 U. S. 505, 9 Sup. Ct. 594. This objection being in the 
nature of a demurrer, thèse facts must be accepted as true. A spé- 
cial tax has been levied under the act of the gênerai assembly to pay 
thèse coupons. This tax has been collected in money, and is now in 
the hands of the county treqsurer, received by him for this purpose, as 
treasurer of the county, and so under the direction of the county com- 
missioners. Code N. C. §§ 766, 777. It may well be questioned if an 
action for money had and received will lie against the treasurer under 
thèse circumstances, for he received and holds the money subject to 
the control of the county commissioners. If such action be brought, 
and it be discovered that ail county f unds in the hands of the treasurer 
had been expended by him under warrants from the county commis 
sioners, — the mode authorized by law,— it is by no means clear that 
a Personal judgment, or a judgment binding bis bond, could be ob- 
tained against him. If this be so, in order to obtain adéquate relief 
an injunction should be issued against any use of the proceeds of 
this tax, — either against the treasurer. protecting him in disobedience 
of the warrant of the county commissioners directing other use of 
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this money, or against the commissioners themselves from attempting 
so to do. Such relief cannot be had at law. Such a remedy might 
perhaps be found in the practice under the Code. But this will not 
affect the ancient and well-established jurisdiction of the court of 
equity. "The adequacy or inadequacy of a remedy at law for the 
protection of one entitled on any ground to invoke the powers of a 
fédéral court is not to be conclusively determined by the statutes of 
the particular state in which suit may be brought." Smyth v. Ames, 
169 U. S. 516, 517, 18 Sup. Ct. 422. The test is, bas he a remedy at 
law in this court? If he has not, then a court of equity has jurisdic- 
tion. Besides this, the tax in question was levied upon the county 
pursuant to the provisions of the act of assembly. Having been 
once levied and collected, no other tax for the same pnrpose could be 
again levied "and collected. If, therefore, the county commissioners, 
in the exercise of rights claimed by them in their view of the in- 
validity of thèse bonds, had appropriated and used for other purposes 
the proceeds of the tax levied and collected for the coupons of the 
bonds, the holders of thèse coupons, if perchance they establish the 
validity of their bonds, will be without remedy against the county. 
In this view of the case, the taxpayers of the county, having once fur- 
nished the money by paying the spécial levy, cannot be called upon to 
furnish it again. Therefore an injunction would be appropriate to 
prevent the use of this fund. Necessarily ail this proceeds upon the 
idea that the fund created for the payment of thèse coupons is im- 
pressed with a trust. Assume now, for the sake of the argument 
(and at this stage of the case, considering this objection, which is in 
eiïect a demurrer, we must assume it), that the act under which the 
bonds were issued is valid. The act authorized the subscription, to 
be made in bonds with coupons; also, the levy of the tax to pay the 
coupons. AU thèse — ^the authority to subscribe, the mode of sub- 
scription, the tax to meet the terms of the subscription, the collection 
of the tax, and holding its proceeds — are the several steps by which 
the législature secures the performance of the powers given by it to 
' the county. If the collection and application of the proceeds of this 
tax to the interest of the bonds so authorized be not secured, the in- 
tent of the législature will not be completed. This being the case, 
thèse funds are dedicated to a spécial object, and cannot be applied 
to any other. In other words, they are jmpressed with a trust, and 
that trust can well be enforced in a court of equity, Willis v. Board, 
30 C. C. A. 445, 86 Fed. 872. This being so, there is not a plain, adé- 
quate, and complète remedy at law, such as will prevent the exercise 
of the established jurisdiction in equity over a trust. See Lamon v. 
McKee, 159 U. S. 317, 16 Sup. Ct. 11. 

The suprême court of North Carolina, in Commissioners v. Snuggs, 
121 N. C. 394, 28 S. E. 539, held that the bonds issued by Stanly 
county in aid of this railroad were void. The ground of the décision 
was that it did not appear afiflrmatively upon the joumals of the two 
houses that the yeas and nays on the second and third readings of the 
bill had been entered upon the journal, as required by the constitu- 
tion, and, further, that it is compétent to introduce in évidence the 
journal of either house of the législature in order to show that an act 
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duly enrolled and ratifled was not passed in compliance with the con- 
stitutional requirement. The parties to the suit in which this dé- 
cision was rendered were the county commissioners, on the one hand, 
and their treasurer, on the other. No bondholder was a party, nor 
were the interests of the bondholders represented. It is clear, there- 
fore, that the case cannot operate as res judicata against the bond- 
holders. Indeed, when we examine this oas-e, it is difficult to avoid 
the conclusion that it was practically ex parte. The treasurer, under 
the Code of North Carolina, above quoted, is under the control of the 
county commissioners. He cannot expend any mcney in the county 
treasury, except under their warrant, or with their authority. To 
this he is bound by his bond. Wlien, therefore, they proceed against 
him, seeliing an injunction froin the court, the proceeding in fact is by 
the principal seeking to prevent the agent f rom doing an act which he 
cannot do without their permission. The parties plaintiff and de- 
fendant to this suit were practically one. 

But is not this case the détermination of the court of last resort in 
North Carolina upon the constitution and laws of that state, which 
would be conclusive in this court? This brings up the merits of the 
case at bar. The gênerai rule undoubtedly is as stated in Leeper v. 
Texas, 139 U. S. 407, 11 Sup. Ct. Gif): 

"It must be regardée! as settled that whether stntntes of a législature of 
a State hâve been duly enacted in accordance with the requirr>ments of the 
constitution of such state is not a fédéral question, and the décisions of state 
courts as to what are the laws of the state are binding upon the courts of 
the United States." 

But this rule bas its modifications, when applied to the validity of 
municipal bonds. This is stated thus: 

"As against a party who bccame the owner of municipal bonds before the 
décision of the state court invalidating thein was rendered, we do not con- 
sider ourselves bound by such décision, unless we regard it as intrinsically 
Sound." Enfleld y. Jordan, 110 U. S. 080, 7 Sup. Gt. 358: Bolles v. Brim- 
fleld, 120 V. S. 759, 7 Snp. Ct. 73G, quoted and affirmed in Barnn'm v. Okolona, 
148 TJ. S. ;!96, 13 Sup. Ct. 638. 

And the same doctrine is announced and followed in Folsom v. 
Abbeville Co., 159 U. S. Gll, 16 Sup. Ct. 174. See, also, Burgess v. 
Seligman, 107 U. S. 20, 2 Sup. Ct. 10. 

There is also another modification of the rule first stated: That 
when, at the date of the issue of municipal bonds, the décisions of the 
court of last resort sustained their validity, bona flde purcbasers for 
value are not affected by subséquent décisions declaring them invalid. 
Andersen v. Santa Anna Tp., IIG U. S. 356, 6 Sup. Ct. 413. 

What, then, was the law of North Carolina, as declarcd by its court 
of last resort, at the date of the issue of thèse bonds? The bonds 
were issued in 1890, and then sold on the market. The décision in 
Commissioners v. Snuggs was in 1897. The précise question is this: 
The constitution of North Carolina provides that no law shall be 
passed to raise money on the crédit of the state, or to pledge the faith 
of the state, directly or indirectly, for the payment of any debt, or to 
impose any tax upon the people of the state, or to allow counties, 
cities, or towns to do so, unless the bill for the purpose shall hâve 
been read three several times in each house of the gênerai assembly, 
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and passed three several readings, which. readings shall hâve been on 
three différent days, and agreed to by each house respectively, and un- 
less the yeas and nays on the second and third readings of the bill 
sliall hâve been entered on the journal. Const. 1^. C. art. 2, § 14. 
Isifincumbent on the bondholder to prove that the statute was passed 
in compliance with the constitution, or is it compétent for the county 
to show hy the journals that no entry of the yeas and nays on the 
second and third readings was made on euch journal? Or are the en- 
rollment and ratification of the act, and its signature by the presiding 
offlcers of the two houses, conclusive proof , as of record, that ail the 
requirements of the constitution were complied with, — so conclusive 
as to preclude further inquiry? It is admitted that in the case at bar 
there was no such entry on the journal. A question somewhat simi- 
lar to this came up in Brodnax v. Grroom, 64 N. C. 244. The constitu- 
tion of Xorth Carolina (article 2, § 12) provides that the gênerai as- 
sembly shall net pass any private law, unless it shall be made to ap- 
pear that 30 days' notice of application for such a law shall hâve been 
given under such direction and in such manner as shall be provided 
by law. In this case the objection was made to an act that the 30- 
days notice had not been given. Pearson, C. J., delivering the opinion 
of the court, says: 

"We do not thlnk it necessary to enter into the question whether this is 
a public local act, or a mère private act, in regard to which thirty days' 
notice of the application must be given; for, taking it to be a mère private 
act, we are of opinion that the ratification certifled by the lieutenant gov- 
ernop and the speaker of the house of représentatives, makes it a matter of 
record, which cannot be impeached before the courts in a collatéral way. 
Lord Coke says, 'A record, until reversed, importeth verity.' * * * The 
courts must act on the maxim, 'Omnia presumuntur.' " 

It will be noticed that the constitution, in this regard, does not 
prescribe any flxed mode in which the notice must be shown. 

In Scarborough v. Eobinson, 81 N, C. 304, the question was dis- 
cussed. In that case it appeared that an act of the législature had 
gone through every stage required by the constitution; had been 
voted upon on its second and third readings, by the yeas and nays, 
and thèse had been entered upon the journal. It had been duly en- 
rolled for ratification, and the journals stated that it had been duly 
ratified. But, upon examination of it in the oflQce of the secretary of 
State, it showed an absence of the signatures of the presiding offlcers 
of the two houses. An effort was made to déclare it the law, not- 
withstanding this omission. Smith, C. J., delivering the opinion of 
the court, clearly expresses his opinion that the certificate and signa- 
tures of the presiding ofScers make a record which cannot be as- 
sailed. He quotes with approval Pacific E. Co. v. Governor, 23 
Mo. 353, which lays down this doctrine, and dénies to the court the 
power to déclare invalid an act which in its terms is not contrary to 
the constitution, — on its face is regular, — where resort must be had 
to something behind the law itself in order to ascertain whether the 
législature, in making the law, was governed by the rules prescribed 
for its action by the constitution. He also quotes with approval 
State V. Young, 32 N. J. Law, 29, followed in Nevada v. Swift, 1.0 
Nev. 176, in which the doctrine is broadly stated that a bill attested 
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by the presiding officers is conclusive proof of the enactment and 
contents of a statute, and cannot be contradicted by the législative 
journals, or in any other way. But tliis expression of opinion by this 
learned chief justice is declared by himself to be obiter dictum. He 
expressly limits the décision of the court to the absolute necessity of 
the signatures of the presiding officers to the enrolled act, because it 
was one of the essential requirements of the constitution. 

Such were the décisions of the suprême court of North Carolina 
before and at the date of the issue of thèse bonds. Subséquent dé- 
cisions of this same court throw some light upon those quoted. In 
Carr v. Coke, 116 N. G. 223, 22 S. E. 16, among the published acts 
appeared one of which the journals did not show that it had the three 
readings in each house, as required by the constitution. Const. art. 
2, § 23. It had, however, been duly ratified. The court held, with a 
strong dissent of two of its members, that when it appears that a bill 
bas been duly signed by the presiding officers of the two houses of the 
gênerai assembly, declaring it to havè been read three times in each 
house, the courts cannot go behind such ratification to inquire wheth- 
er it was fraudulently or erroneously enrolled before it had been 
passed after the requisite readings by each house, although the jour- 
nals do not show that it was so passed. Faircloth, C. J., wrote the 
opinion of the court, and rests on the doctrine announced in Brodnax 
V. Groom, supra. Hère it will also be noticed that the constitutior 
does not prescribe that the fact of three readings must be entered 
upon the journals. The next is the case of Commissioners v. Snuggs, 
aboTe quoted, declaring thèse bonds invalid after admitting the évi- 
dence of the journals. The only décision upon the validity of munici- 
pal bonds is this last. So, when thèse bonds were issued, the pur- 
chaser, upon making the inquiry as he was bound to do, did not hâve 
direct authority for believing the act constitutional. He was gov- 
erned by reasoning from analogy in similar cases. This court there- 
fore has the right to form its own judgment upon the matter. 

The gênerai principle laid down by Pearson, 0. J., in Brodnax v. 
Groom, and approved by his learned successors, Chief Justices Smith 
and Faircloth, has met the approval of, and has been ably sustained 
in, many states of this Union. In others it has been disputed, and 
the contrary conclusion reached. The conflicting cases are quoted in 
Field V. Clark, 143 U. S. 661, 12 Sup. Ct. 495, and many of them com- 
mented on in an able opinion in State v. Jones (Wash.) 34 Pac. 201. 
The question is one of power. Had the county of Stanly, under the 
act of 1870-71, power to make this subscription in bonds, and to levy 
the tax conséquent thereon? Or perhaps the question can be put in 
this way: Was the act passed by the gênerai assembly in the lawful 
exercise of the power given to it by the constitution of the state? It 
goes without saying that the législatures of the several states of the 
Union hâve full législative power, liniited only by express provisions 
of the constitution. And one of the législative powers is the levying 
of a tax for such purposes as the législature deems public in their 
character, among which ail the states recognize subscriptions in aid of 
railroads. The people of North Carolina, in their constitution, limit- 
ed this power of taxation in the législature, and declared that, when 
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it is exerçised in incurring any debt and levying a tax therefor, cer- 
tain indispensable prerequisites must exist. Other acts must be 
read three times in eacli house. Const. art. 2, § 23. An act for tMs 
purpose cannot become a law, nnless it lias been read three several 
times in eacli liouse, and bas passed three several readings, and it has 
been so read on three différent days, and agreed to by each house, 
and unless the yeas and nays on the second and third readings of the 
bill shall hâve been entered on the journal. Hère the constitution 
distinctly and expressly states the mode, and the only mode, in which 
this power can be exerçised. The entry of the yeas and nays on the 
last two readings must appear on the journal. Unless each and every 
of the requirements of the constitution are fulfllled, it is no law. 
The constitution itself makes the journal évidence, because the entry 
on the journal must be made to appear- It is a familiar rule of law 
that, where a limited authority is conferred, it must be shown that 
the exercise of the authority was within the limitations. Especially 
is this the case when the constitution expressly, in a separate section, 
déclares when, and only when, and how, and only how, this power can 
be exerçised. The party claiming under the exercise of the power 
must establish it beyond question. There is some force in the pe- 
culiar language of the constitution. It does not say that in passing 
such an act there must be three readings, etc. It says no such law 
can be passed, unless certain prescribed requisites hâve actually been 
performed, and unless the yeas and nays shall hâve been entered on 
the journal; thus making thèse prerequisites a condition précèdent. 
It is well expressed in the opinion of the court in Commissioners v, 
Snuggs: 

"The certlflcate of the presiding officers will be taken as concluslve of the 
several readings In ordinary législation, even if it could be made to appear 
that the tournais were silent Ih référence thereto, because in ordinary lég- 
islation the directions of the constitution are not a condition précèdent to 
the validity of the act. But in that class of législation, the purpose of 
which is to legislate under section 14 of article 2 of the constitution, a llteral 
compliance with the language of the section is a condition précèdent, and 
one which must be performed in Its entirety before the bill can ever become 
a law." 

The act in question passed the législature, no doubt, and the cer- 
tlflcate of the presiding officers that it received three readings in each 
house, no doubt, is conclusive, and in its gênerai resuit it may be a 
valid act. But, when it is set up as authority for levying this tax to 
meet this subscription, it must allirmatively appear that the condition 
précèdent was complied with, and that the yeas and nays were re- 
corded in the journal. This is not a question of répudiation of a 
debt, — not an effort to escape from an obligation because certain tech- 
nical matters of détail in tiie exercise of a power were neglected, or 
were not made to appear. The question is, does this obligation exist 
at ail ? Did the législature, in the exercise of a restricted authority, 
keep within the limits of the restriction? The bonds, however, upun 
their face, déclare that they were issued under the authority of sec- 
tions 1996-2000 of the Code of North Carolina; and in construing, 
thèse sections, for reasons already given, this court can exercise its 
own judgment. "Ail the sections of the Gode were enacted by the 
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gênerai assembly, having passed three several readings on three dif- 
férent days in eitlier house; the yeas and nays on tlie second and third 
readings having been entered on the journals of both houses, respec- 
tively." Commissioners v. Snuggs, 121 N. C. 401, 28 S. E. 539. There 
can be no question that thèse sections were passed in strict com- 
pliance with the terms of the constitution. Section 1996 is as fol- 
lows: 

"The boards of commissioners of the several counties shall hâve power 
to subscribe stocli to any railroad company or companies vchen necessary 
to ald in the completion of any railroad In which the eitizens of the county 
may hâve an interest." 

The other sections prescribe the mode in which such subscription 
shall be made, the vote of the county taken thereon, and the tax levied 
theref or. In this case there is no question as to the regularity of ail 
the détails of subscription, vote, and tax. The sole question is as to 
the construction of section 1996. This section gives authority to the 
county commissioners to subscribe to the stock in any railroad com- 
pany on two conditions: First, when necessary to aid in its comple- 
tion; and, second, vehen the eitizens of the county bave an interest 
in it. This road runs into Stanly county. One of its termini is in 
that county. The other terminus connects it with the trunk Une of 
the North Carolina Eailroad at Salisbury, and gives communication 
with ail parts of the country. To aid in building a railroad is a public 
purpose, and for the gênerai welfare of the ordinary municipal cor- 
porations, such as counties, cities, and towns, through which the road 
is to pass, and so is a corporate purpose. Livingston Co. v. Darling- 
ton, 101 U. S. 407; Bolles v. Brimfleld, 120 U. S. 759, 7 Sup. Ct. 736; 
Brown v. Commissioners, 100 N. C. 92, 5 S. E. 178. The public policy 
of ail the States of the Union — notably, of North Carolina — recognize 
that railroads are of great public eoncern and a great public beneât. 
None of thèse states bas shown this in a more marked degree than the 
state of North Carolina, which bas expended vast sums in opening up 
the magnificent System of thèse public highways, developing every 
section of the state. It is évident, therefore, that in this Yadkin Eail- 
road the eitizens of the county of Stanly bad an interest of a valu- 
able and important character. What is the meaning of the words, 
"when necessary to aid in the completion of any railroad"? At the 
date of the passage of this section the laying of the track of this road 
had not been begun. It will be noticed that there is no time lirait in 
this section. The words are, "to any railroad company." There is 
no such qualification as that made in section 4 of article 6 of the con- 
stitution, relating to a similar subject: 

"And the gênerai assembly shall bave no power to give or lend the crédit 
of the state in aid of any person, association or corporation except to aid In 
the completion of such railroads as may be unfmished at the time of the 
adoption of this constitution, or in which the state has a direct pecuniary 
interest unless the subject be submitted to a direct vote of the people of the 
state and be approved by a majority of those who shall vote thereon." 

This constitution was adopted in the same year in which the act 
now incorporated as section 1996 of the Code was passed. The use 
of différent language is marked and signiflcant. The one limita the 
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ppwer of the législature to the coppletion of a railroad unfinished at 
tiié,a:âoption ôf the constitution. Thç otter omits snch limitation, and 
sàys "any railrùad." WithOut question, the àct means any railroad 
whatsoever, and at any tirûe théreaftér in which the people of the 
county havé an interest. Again, the constitution limits the power of 
the législature to railroads in which the state has a direct pecuniary 
interest; that is to say, to which the state has granted aid before. 
The act, with the constitution before it, omits thèse words, "direct and 
pecuniary"; evidently intending a valuable interest, direct or inci- 
dental. What, then, is the meaning of the words "in the completion 
of"? This word must be used in its ordinary, colloquial sensé. In 
its narrowest signiflcation, the meaning of this word is to carry ont 
something àlready begun; to flll ont something already outlined. In 
this sensé the act will mean, corne to the assistance of a railroad 
begun or contemplated, and aid in accomplishing its end, — complet- 
ing it to its terminus. The clear purpose of the section was to pre- 
vent a county frotti undertaking of itself to construct a railroad, or to 
subsidize one already completed, and to limit it to aid others who 
hâve undertaken the enterprise, and to aid them in its completion. 
In the term the "completion of a railroad" is involved the sélection of 
the termini, the survey and location of the route, the securing of the 
right of way, the construction of the roadbed, and the laying and 
ironing the track. Any aid given in any of thèse stages is aid in the 
completion of a railway. lii this view of the case, the- county com- 
missioners were authorized by thèse sections of the Code to make the 
subscription, and, their action having been sustained by the popular 
vote, to issue the bonds and to leyy the tax. 

It is ordered that the injunction issue as prayed for in the bill. It is 
further ordered that Kerr Craige, Esq., be appointed receiver in this 
behalf, and that the défendants place in his hands and under his con- 
trol the moneys in the treasury of Stanly county, prOceeds of the tax 
levied for the purpose of paying the coupons on the bonds issued in 
subscription to the capital stock of the Yadkin Railroad, and that he 
hold the same subject to the further order of this court. It is also 
ordered that the said receiver enter into bond, with surety to be ap- 
proved by a judge of this court, in the pénal sum of $10,000, with the 
condition for the faithful performance of his trust as such receiver. 



HAWKINS V. CLEVBLAND, C, 0. & ST. L. RY. CO. 

(Circuit Court of Appeals, Seventh Circuit. October S, 1898.) 

No. 456. 

Banks and BASKraa^TRUST Funds— Pbeferekd Claim. 

Complainant railroad company, being required by the court to glve se- 
curity for the payment of certain outstanding bonds, gave an undertalî- 
ing, sigued by tlie président of a banlî, in which complainant was a depos- 
itor, as seeurity. At the same time it gave him a checli on the banli for 
the amount of the bonds, taliing from hiui a certiflcate, signed by him for 
the banlj, that it had deposited such sum in his name as trustée to secure 
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him as surety. The bank then charged complainant wlth the check, and 
credlted tbe amount to the président as trustée. Edd, that the bank dld 
not become a trustée, but remained a debtor, simply transferring its In- 
debtedness to the trustée, and on its insolvency complainant was only 
entitled to the same dividend as other creditors on the amount remaining 
to the crédit of the trustée. Kailway Co. v. Hawkins, 79 Fed. 29, re- 
versed. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

In the month of June, 1890, the following correspondence passed between 
Mr. Dye, counsel for the appellee railway company, and Mr. Théodore P. 
Hanghey, then président ol: the Indianapolis National Bank: 

"Indiauapolis, Ind., June 24, 1800. 
"T. P. Haushey, Prest. Indianapolis Nat. Bank, City— Dear Sir: If the local 
deposits of the C, C, O. & St. L. Ry. Co. are transferred to your bank, wiil 
you arrange to furnish surety from time to time upon such appeal and other 
bonds as may be required by the company, the company undertaking to pro- 
tect you from loss or harm by reason of the exécution of such bonds? 

"Very truly, John T. Dye, G. Cl." 

"With the above understanding, I will agrée to furnish bonds. 

"June 24, 1890. Théo. P. Haughey." 

The local deposits of the appellee were thereupon made in the Indianapolis 
National Bank. What bonds were furnished by Mr. Haughey within the 
scope of the foregoing agreement, apart from what foUows in this statement, 
does not appear and is perhaps Immaterial. On the 8th of March, 1S02, ap- 
pellee railway company had on deposit to its crédit in the Indianapolis Na- 
tional Bank somethlng over $50,000. On the 7th of March, 1892, the treasurer 
of the railway company made and subscribed the foUowing document: 

"The Cleveland, Cincinnati, Chicago & St. Louis Railway Co. 
"$18,000.00, No. A 2,339. 

•'$18,000.00. 

"Cleveland, O., March 7, 1892. 
"Pay to the order of Indianapolis Natl Bank, Indianapolis, Ind., eighteen 
thousand and no hundredths dollars. G. S. Russell, T'teasurer. 

"To Indianapolis National Bank, Indianapolis, Ind." 

This check was delivered by an agent of appellee on the 8th of March, 1S92. 
to Mr. Haughey at bis room or desk in the banking house of the bank. Said 
agent thereupon, and as part of the transaction, wrote or fllled out on a blank 
the foUowlng instrument, which Haughey subscribed as shown, and at once 
returned or delivered to said agent: 

"Indianapolis, March 8, 1892. 
"The C, C, C. & St. L. Ry. Co. bas this day made a spécial deposit of 
eighteen thousand dollars in the Indianapolis National Bank in the name of 
T. P. Haughey, trustée, to secure him as surety on a bond given under an 
order of the U. S. circuit court for the payment of C, W. & M. 11. R Co 
bonds of the issue of 1871, numbered 449, 866 to 870, Inclusive, 902, ],4W) 
1,462 to 1,471, inclusive, according to the terms of said order; in ail, is'bonds! 

"ïhe Indianapolis National Banli, 

"By Théo. P. Haughey, Président." 

Haughey then fllled out and delivered to the baak, together with the ehefk 
(but whether this was done in the présence and with the Icnowledge of s;iid 
agent does not clearly appear), a deposit ticket, and the bank thereupon 
charged the $18,000 in the account of appellee, and credited that sum to 
Haughey, trustée, in a new account then opened with the latter. ïhe de- 
posit slip was as foUows: 
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"The Indianapolis National Bank. 
"Deposlted by Théodore P, Haughey, Trustée, March 8, 1892. 

Dollars. Cents. 

Currency ■ 

Gold 

Silver 

Checks on 18,000 00" 

On the 11 th of March, 1892, the appellee rallway company filed Its bill 
agalnst Barnard and Wells In the circuit court of the United States for the 
district of Indiana. The showing of the blU was, in brief , that the Cincinnati, 
Wabash & Mlchigan Kailroad Company had mortgaged a Une of railroad be- 
longing to that companj' in Indiana to Wade and Stone, trustées, to secure 
2,000 $1,000 bonds. By a séries of transactions not materlal to be detailed 
on the questions involved in this appeal, Barnard and Wells became substi- 
tuted as trustées for Wade and Stone; appellee sueceeded to a proprietorship 
over sald Une of railroad; bondholders havlng 1,982 of said bonds surrendered 
the same in exchange for other securlties; aad 18 of the bonds were still out- 
standing In the hands of unknown owners. The purpose of appellee's bill 
was to hâve the mortgage canceled and satisfled of record upon its "giving 
security for the payment to the holders of said eighteen missing bonds, when 
they shall be produced to the clerk of the United States circuit court, of the 
sums to which they are legally entitled under said mortgage." Afterwards, 
and on the 7th of November, 1893, the appellee filed its supplemental bill, set- 
ting forth that the Indianapolis National Bank was a banking corporation 
organized under the national banking laws of the United States; that said 
bank had become Insolvent, and that Hawkins had been duly appointed its 
receiver; that he had quallfled and was acting in that capacity; also that, 
pursuant to appellee's original bill, an Interlocutory decree had been made 
flnding that 1,982 of the bonds had been surrendered, and that 18 remained 
outstanding In the hands of unknown owners, and direeting that Barnard and 
Wells cause the said 1,982 bonds to be canceled "upon the exécution of a bond, 
to be approved by this court, for the payment to the holders of the eighteen 
missing bonds above described, of the sums to which they shall be entitled 
under said mortgage of record," — sald decree containing also the further ré- 
cital: "Thereupon the complalnant berein submits to the court its bond and 
obligation providing for the payment to the holders of said eighteen bonds 
above numbered and speclfled, when they shall be produced to the clerk of 
the United States circuit court, of the sums which said holders shall be legally 
entitled to reçoive under said mortgage from the proceeds of said mortgaged 
property as thelr pro rata share of the proceeds thereof, which bond is exe- 
cuted by the Cleveland, Cincinnati, Chicago & St. Louis Railway Company, 
with T. P. Haughey of Indianapolis as surety, and produces to the clerk the 
certificate of the Indianapolis National Bank showing that it has made a de- 
posit in said bank to the crédit of said Haughey as trustée for the sum of 
$18,000 to secure him as such surety, which bond and surety Is now approved 
by the court; and the said trustées, J. Alfred Barnard and Arthur G. Wells, 
are ordered and dlrected to satlsfy of record the mortgage hereinabove de- 
scribed upon the surrender and cancellation of the 1,982 bonds held by the 
Cincinnati, Wabash & Mlchigan Railway Company." 79 Fed. 29. 

The supplemental bill goes on to aver that Haughey was the security on the 
bond mentioned in the order. Then fbllows an averment of the transaction 
which the check, already recited above, and the certificate, were put in évi- 
dence to prove. The theory of the supplemental bill is that tlie bank became 
trustée of the $18,000; that it converted said trust fund by mingling it wiih 
its own property; and that the assets of the bank, as the same went into the 
hands of the receiver, were chargeable with the trust to pay said $18,000 in 
full. It is averred that the receiver had in his hands "sulficient funds where- 
wlth to pay the said spécial deposit of $18,000"; that the receiver disavowed 
said trust, and claimed that appellee and any other person interested in said 
fund of $18,000 were mère creditors; that Haughey was wholly insolvent; and 
that appellee was ready, able, and willing to exécute a new bond, with sufli- 
cient security, In accordance with the original decree. The prayer was that 
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the bank be decreed a trustée of the $18,000; that appelles be decreed owner 
of such money, "subject only to the rigbts of persons named" in the original 
order; that appellee be permitted to give a new bond if the court deemed 
such bond necessary; that the reeelver be enjolned from treating the $18,000 
as a gênerai deposit or part of the gênerai assets for the creditors; that he be 
requlred to pay the whole of it to appellee, etc. 

The bank, the reeelver Hawkins, and Haughey -were specially named as de- 
fendants to the supplemental bill. Barnard and Wells were apparently 
treated as défendants. They and Haughey were defaulted. The reeelver an- 
swered for hlmself and for the bank, and appellee put in a replicatlon. In 
addition to the matters already Indicated, it appeared that when the reeelver 
took possession the trustée account for the $18,000 showed on the face of It 
a crédit balance of $9,000, the remaining $9,000 having been withdrawn by 
the checks of T. P. Haughey, trustée. The court decreed that $9,000 be pald 
to appellee as a preferred claim, and that the remaining $0,000 be allowed 
as an unpreferred claim "pari passu with" the claims of "the gênerai cred- 
itors," or that the receiver certify the same to the comptroUer of the currency 
of the United States to lie paid in due course of administration. From this 
decree the receiver appeals to this court 

Jolin W. Kern, for appellant. 
John T. Dye, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

SHOWALTEK, Circuit Judge, after making the foregoing state- 
ment, delivered the opinion of the court 

Counsel for appellee insists that, on the face of the written docu- 
ments, — the check and the certificate as set forth in the foregoing 
statement being specially emphasized, — the bank ought to hâve set 
apart, out of the crédit to appellee then shown on its books, |18,000 
in money as a technical spécial deposit or bailment to be held by the 
bank until the 18 bonds were paid, and to be then turned over 
to Haughey if he has paid the bonds, or to appellee railway company 
if that company has paid them, and so relieved Haughey of his 
surety obligation. At the time of the deal in question the bank, 
being debtor to appellee as its depositor in something over |oO,000, 
in fact charged appellee with |18,000, and credited that amount to 
"Haughey, trustée." Assuming that this procédure by the bank 
was justified from its standpoint, then it remained a debtor or bor- 
rower after as before. Haughey, trustée, had become creditor and 
depositor to the estent of f 18,000, the crédit to appellee as depositor 
was reduced by that sum, and Haughey, trustée, was the person whose 
check, as against the |18,000 crédit, had to be paid. If the bank were 
now solvent, it may be that, as between Haughey and appellee, a trust 
would attach to whatever balance there might be in favor of Haughey, 
trustée, on the books of the bank. The bank being insolvent, the 
question now concerns the distributive share appropriate to the bal- 
ance due as shown by the books of the bank on the account of Haugh- 
ey, trustée. If, as is contended by its counsel, the bank remained 
simply a debtor for the $18,000 as well after as before the transfer 
of the crédit from appellee to Haughey, trustée, then Haughey, trustée, 
would not be entitled to a préférence over other creditors, nor would 
appellee or any other person, merely because it or he sustained to 
Haughey, trustée, the relation of beneficiary, be entitled to a préfér- 
ence. 
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A trustée, describing himself as such, may often rightly deposit 
trust moneys in a bank. But this does not make the bank a trustée 
constructively or otherwise. If a bank receiving a deposit from a 
trustée bas notice tbat sucb trustée Las no rigbt to make sucb de- 
posit, — tbat is to say, to lend the trust moneys to a bank, — theu such 
deposit would be a wrongful conversion, and tbe bank, having notice, 
could be treated as constructively a trustèa But, as bas been said, 
trust funds may often be properly put into a bank as a deposit, that 
being in such instances a prudent disposition of such funds by the 
trustée; but the bank becomes simply a borrower, and the trustée a 
depositor, like any other depositor, and in case the bank does become 
insolvent the trustée bas no préférence over other creditors. He 
and those beneflcially interested must talie simply a distributive 
share of the assets. 

The check dated March 7, 1892, was payable "to the order" of 
the bank, thus indicating that the |18,000 need not be held as a 
spécial deposit or bailment in the custody of the bank, but might be 
paid to a third party. This check was delivered by appellee, not 
to some oflScer of thé bank who was himself free from any personal 
interest in the deal, but to Haughey, who personally was to be the 
surety. The certificate was thereupon, and in Haughey's présence, 
written out by appellee's agent, and Haughey subscribed thereto the 
words, "The Indianapolis National Bank, by Théodore P. Haughey, 
Prest.," and delivered the same so subscribed at once to appellee; 
that is, to appellee's said agent. Instead of writing on the back of 
the check, "Pay to T. P. Haughey, trustée," and subscribing the 
name of the bank by himself as its président to this jndorsement, 
Haughey immediately prepared the deposit slip, wherein "Théodore 
P. Haughey, trustée," deposited $18,000, as shown in the statement 
preceding this opinion, and gave the check, with the slip, to the bank. 
The bank thereupon, as in efifect directed by Haughey, chargea ap- 
pellee in its deposit account with the 118,000, and credited that sum 
to Haughey, trustée, in a new account then opened with the latter. 
The certificate reads : 

"The C, C, C. & St. II. Ky. Co. bas this day made a spécial deposit of 
eighteen thousand dollars in the Indianapolis National Bank in the name of 
T. P. Haughey, trustée, to secure him as surety on a bond given under an 
order of the U. S. circuit court for the payment of C, W. & M. R. R. Co. 
bonds of the issue of 1871, numbered 449, 866 to 870, inclusive, 902, 1,460, 
1,462 to 1,471, Inclusive, according to the terms of said order; in ail, 18 bonds." 

If Haughey shoûld be called on to pay the 18 bonds, and should 
then be insolvent, the creditors holding said bonds could, on the 
principle of équitable subrogation, then resort to any security which 
Haughey might hâve to reimburse himself for the payment of the 
same. But such an equity would not arise in favor of the bondhold- 
ers till the emergency hère indicated. By the terms of the court 
order referred to, the $18,000 deposit was for Haughey's benefit. 
It strengthened bis ability to answer as surety, and was the means 
of securing his name in that capacity. The order recites that Bar- 
nard and Wells are "to satisfy said mortgage of record," "upon the 
exécution of a bond, to be approved by this court, for the paymeut, 
to the holders of the eighteen bonds above described, of the sums to 
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which. they shall be entitled under said mortgage, out of th.e proceeds 
of said mortgaged property." The order further identifies the bond 
as being one executed by appellee, "with T. P. Haugbey of Indian- 
apolis as surety"; and the certiflcate of March 8, 1892, is identified 
in said order as "the certiiicate of the Indianapolis National Banlv 
showing that it [appellee] has made a deposit in said bank to the 
crédit of said Haughey, as trustée, for the sum of $18,000 to secure 
him as such surety"; and then follows in said order the récital, 
"which bond and surety is now approved by the court," etc. That 
the 118,000 was not intended in the order to be itself a security to 
the bondholders is recognized in the prayer of the supplemental bill 
by the proposai therein that the |18,000 be repaid to appellee upon 
its giving a new bond with good security. 

The check, as has been said, was delivered by appellee to Haughey, 
and by Haughey to the bank. In thus delivering or presenting the 
check Haughey construed the papers to mean, so far as the bank 
was concerned, merely a transfer of crédit to the extent of $18,000 
from depositor appellee to depositor Haughey, trustée. On that 
understanding there was nothing improper or unfair in his repre- 
senting the bank as well as himself in the deal. But, on the con- 
struction now proposed by appellee's counsel, Haughey would hâve 
been representing, at one and the same time, adverse interests, — him- 
self on the one part, who was to become the surety; and the bank on 
the other, which was to assume the responsibility of holding $18,000 
as a bailment or spécial deposit, for the purpose, aniong others, of 
securing and protecting him. On the theory of the appellee, the 
bank was to take the attitude of trustée or bailee, and hold safely the 
$18,000, in order to secure Haughey until he should be relieved of 
his obligation to pay the 18 bonds, or until he should be reimbursed, 
in case he had himself been obligea to pay said debt; and Haughey, 
on his part, was to hold the bank as his security. To put the bank 
in this position, and subject it to this responsibility, the intervention 
on its behalf of some agent, other than Haughey, was needful. The 
writings in the case, when read together, and in view of the fact that 
the bank had no other représentative in the deal than Haughey him- 
self, do not, as it seems to us, mean that the $18,000 was to be a spé- 
cial deposit, for the safety of which, as such spécial deposit, the bank 
then and there became chargeable. We think the bank remained, 
after as before the deal, a debtor for the $18,000. The crédit was 
changed from the account of one depositor to that of another. The 
receiver is answerable only for the distributive share appropriate 
to any balance owing from the bank on the account of Haughey, 
trustée, without préférence and as to a gênerai creditor. We ré- 
solve the controversy hère in favor of the appellant receiver independ- 
ently of the question — not referred to by counsel for either party, but 
which we deem fairly debatable — whether or not a national bank has 
the power, under the act of congress in that behalf, to assume the 
attitude of a bailee or trustée of a spécial deposit intended as security 
for third persons, with interests therein which may become conflicting. 

The decree is reversed, and the cause remanded for further pro- 
ceedings not inconsistent with this opinion. 
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CONSOLIDATED WATBR CO. v. CITY OF SAN DIEGO et aL 
(Circuit Court, S. D. California. August 15, 1898.) 

1. Paeties— Action to Protect Rights op Corporatioît — Right of Mort- 

GAGEE TO MaiKTAIN. 

ïlie ruie wlilcli precludes a stockholder from maintaining in bis own 
name a litigation founded on a rlglit o£ action existing in tlie corporation 
•without sliowlng a refusai on the part of tlie corporation to bring tlie 
suit does not apply to a mortgagee of a corporation, wlio is vested by 
tlie mortgage with a separate interest in the property of the corporation, 
to protect whlch he may maintain an action, though a right of action 
on the same grounds exists in the corporation. 

2. Same— Right of BonDuoLbBR to Sue. 

A holder of bdnds of a corporation, secured by mortgage on its property 
glven to trustées, cannot maintain an action in bis own name in rela- 
tion to such property without showing that the trustées hâve refused 
to brlng the action. 

This is a suit in equity by the Consolidated Water Company, as a 
holder of the bonds of the San Diego Water Company, against the 
city of San Diego and others, to hâve declared unconstitutional and 
Toid an ordinance of the défendant city flxing the rates to be charged 
by the San Diego Water Company. Heard on demurrer to the bill. 

Works, Works & Ingle and Works & Lee, for complainant. 
H. E. Doolittle, for défendants. 

BOSS, Circuit Judge. The complainant, a corporation of West 
Virginia, brings this suit as the owner and holder of certain bonds 
Issued by the San Diego Water Company, and secured by a mortgage 
executed by that company upon the water and water plant with and 
by which it supplies the city of San Diego and its inhabitants with 
water for domestic and other purposes. The bill allèges that the 
property thus mortgaged is the only property owned by the mortgagor 
out of which the bonds, together with the 5 per cent, interest that 
they bear, can be paid. Its revenue cornes solely from the consumers 
of the water. The city, through its municipal authorities, having 
established an' ordinance fixing the rates at which such water should 
be so furnished, the object of the bill is to obtain the judgment of 
this court declaring that the rates thereby established are so unrea- 
sonably low as to amount to a practical taking of the property secur- 
ing the complainant's bonds without just compensation, contrary to 
the provisions of the constitution of the United States. The ordi- 
nance thus attacked was enacted, according to the bill, on the 25th day 
of February, 1898, and under the provisions of the constitution of the 
state of California, and of a state statute passed pursuant thereto, 
went into effect July 1, 1898, to expire by limitation June 30, 1899. 
The défendants to the bill are the city of San Diego, its municipal au- 
thorities, and the San Diego Water Company. 

One of the points made in support of the demurrer to the bill is 
that, inasmuch as the San Diego Water Company is not a party com- 
plainant, and as there is nothing in the bill in respect to any refusai 
on its part, upon the request of the complainant or otherwise, to in 
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any manner contest the validity of the ordinance in question, the 
bill fails to disclose capacity in the complainant to sue. It is sought 
to liken the position of the holder of the bonds of a corporation secured 
by its mortgage, in this respect, to that of one of its stockholders. 
Before a stockholder is permitted to institute and conduct in his own 
name a litigation founded on a right of action existing in the corpo- 
ration, and in which the corporation itself is the appropriate plaintiff, 
he must show, in addition to other necessary grievances, "that he has 
exhausted ail the means within his reach to obtain from the corpora- 
tion itself the redress of his grievances, or action in conformity to his 
wishes. He must make an earnest, not a simulated, effort with the 
managing body of the corporation to induce remédiai action on their 
part, and this must be made apparent to the court. If time permits, 
or has permitted, he must show, if he fails with the directors, that 
he has made an honest effort to obtain action by the stockholders, as 
a body, in the matter of which he complains. And he must show a 
case, if this is not done, where it could not be donc, or it was not 
reasonable to require it." Hawes v. Oakland, 104 U. S. 460, 461. 
But why is this so? It is because ail of the stockholders hâve com- 
mon interests, and are represented by the managing board of the cor- 
poration. The directors are their trustées, act for them, and are in 
duty bound to protect their rights and interests. But no such trust 
relation exista between mortgagee and mortgagor, or the bondholder 
and the corporation. A mortgagor does not represent the mortgagee, 
and, apart from the incidental protection aflorded the latter in pro- 
tecting the mortgaged property, the duty is not devolved upon the 
mortgagor to care for and protect the rights and interests of the 
mortgagee. Indeed, the rights and interests of the two are antag- 
onistic, — so much so that the same person cannot properly represent 
the two at the same time, no more than can one servant properly 
serve at the same time two masters. I am aware that the late Judge 
Deady, of the district court of Oregon, in the case of Newby v. Eail- 
way Co., 18 Fed. Cas. 38, 42, put the bondholder in the same category 
with the stockholder, and held that neither could maintain an inde- 
pendent action without showing a request of the corporation to sue, 
and a refusai on its part to do so. But, with great respect for the 
learning and ability of that distinguished judge, that décision does 
not commend itself to my judgment. The question is but little dis- 
cussed in either of the two opinions givei: in that case, and no notice 
taken of the radical différence that exists between the relation of a 
stockholder to the corporation, and that of the holder of its bonds 
secured by its mortgage. The interest conveyed by such a mortgage 
vests, in my opinion, in the mortgagee a separate and independent in- 
terest, which the mortgagee has a separate and independent right to 
protect when unlawfuUy assailed, — taking care, of course, to bring 
into the suit ail necessary parties. Such was the view and the rul- 
ing of this court in the case of Consolidated Water Co. v. City of 
San Diego, 84 Fed. 369, and I see no good reason to change them. 
But the bill shows that the mortgagee in this case was not the com- 
plainant, but two trustées, — Constantine W. Benson and Henry Live- 
sey Cole. The interest conveyed by the mortgage was conveyed, not 
89 F.— 18 
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to the complainant, but to Benspn and Cole, in trust f or the holders of 
the bonds; and the duty of prbteçting the interestthereby conveyed 
rested upon them. They are theproper plaintiffs in a suit of this 
nature. To entitle a holder of bonds secured by such a mortgage to 
main tain a separate and independent suit, he must show a request 
made to the trustée to bring the suit, and a refusai on bis part, or 
some other good reason why the trustée may not represent him in the 
suit. General Electric Co. v. La Grande Edison Electric Co., 31 C. C. 
A. 118, 87 Fed. 590; Morgan v. Railway Co., 15 Fed. 55; Barry v. 
Railway Co., 22 Fed. 631. 

For the reason last stated, and without now considering the merits 
of the bill, an order will be entered sustaining the demurrer, with 
leave to the complainant to amend within the usual time if it shall 
be so advised. 



SAN DIEGO LAND & TOWN CO. v. JASPEE et al. 
(Circuit Court, S. D. California. August 22, 1898.) 

1. Irhigation Companies— Rbqdlation of Rates— Limitation upon Author- 

ITY. 

While individuals and corporations appropriating water under tlie con- 
stitution and laws of the state, and f urnishlng the same to consumers, 
do so subject to the right of the state authorities to regulate the rates 
to be charged, they are within the protection of the guaranty of the 
fourteenth amendment to the fédéral constitution that they shall not be 
deprived of their property without just compensation, and it is the duty 
of courts to annul rates so established when found to be unreasonable 
and un just. 

2. 8amb--Cai,ifornia Statutb — Powbrs op Supervisobs to Fix Watek Rates. 

A board of supervisors, actlng under St Cal. 1885, p. 95, which au- 
thorizes it on pétition to fis water rates to be charged to consumers out- 
side of cities and towns, and requires it m doing so to ascertain the value 
of the distributing System, and the reasonable expenses of its manage- 
ment and opération, and to fix such rates that the net annual receipts 
and profits to the owners shall be not less than 6 per cent, on the value 
of the property actually used and useful to the appropriation and fur- 
nishing of such waters, lias no power to détermine as a matter of law 
that under the contracts between a water company and its consumers 
the latter are required to pay only such rates as will pay the expense 
of maintaining and operating the System, without providing for maklng 
good the dépréciation of the plant, or any profit to the owners, and to fix 
rates upon that basis. 

3. Same— Basis for Determining Rates. 

In determining what is a fair rate to be charged by a company for 
water, which will allow a fair interest to its owners, the actual présent 
value of its property, and not its Cflst, is to be taken as the basis. 

This is a suit in equity by the San Diego Land & Town Company, as 
the owner of an irrigation System, for the amendment of rates of 
charges to its copsumers, fixed by the board of supervisors of San 
Diego county. Heard on exceptions and demurrer to the bill. 

Works, Works & Ingle and Works & Lee, for complainant. 
A. H. Sweet, for défendants. 

KOSS, Circuit Judge. The bill in this suit shows upon its face that 
the complainant has acquired certain water, water rights, réservoirs, 
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and a distributing System for furnishing water for domestic, irriga- 
tioû, and other purposes to consumers within and outside of the city 
of National City, in the county of San Diego, state of California, to- 
gether with a franchise for the impounding, sale, disposition, and 
distribution of the water to such consumers; that the complainant 
and its predecessors in interest, in procuring the said water and water 
rights, réservoirs, and distributing System, expended up to October 
4, 1897, 11,026,022.79, of which amount there was expended the sum 
of $63,000 for the enlargement and extension of the system by con- 
structing its "pipe line No. 2"; that ail of the expenditures meutioned 
were reasonably necessary for the purposes stated, and that the whole 
of the System so constructed is actually used and useful in the appro- 
priation and furnishing of the water; that the annual reasonable 
expenses of the complainant, including the cost of repairs, replace- 
ments by reason of dépréciation, management, and opération of the 
property, hâve amounted to not less than |20,000, and will amount to 
that sum, or more, for the current year; that the total receipts that 
can be derived by the complainant at the rates flxed by the ordinance 
by the bill sought to be annulled, including ail moneys received from 
the city of National City and its inhabitants under rates flxed by 
the board of trustées of that city, will not exceed the sum of $2.5,000 
per annum; that the cost of putting in the distributing System within 
the city of National City, not including the costs incurred outside of 
the limits of the city, amounted to the sum of |183,753.90; tliat ail 
of the mains and pipes of the complainant and other parts of its 
property so used in furnishing water to consumers are perishable prop- 
erty, and require to be replaced at least once in 16 years, and require 
fréquent repairs; that one of the large mains of the complainant so 
used for supplying water to consumers has so depreciated as to ren- 
der it necessary to replace a large portion thereof during the présent 
year, at a cost to the complainant of not less than |12,000, and that 
there are other pipe lines of the complainant that hâve so depreciated 
that it will be necessary to replace the same at large expense in the 
near future, and that the annual dépréciation of the entire System 
will amount to not less than $-14,000; that the amount that can be 
realized from the city bf National City and its inhabitants per annum 
under the rates flxed by the board of trustées of that city, and now in 
force, has not heretofore, and will not in the near future, exceed the 
sum of $13,200; that the value of the water, water rights, réservoirs, 
franchises, and property necessary for the proper opération of its 
business, and now owned by the complainant, is $1,026,022.79. The 
bill, after referring to provisions of the constitution and statutes of 
the state of California respecting the use of ail waters now appropri- 
ated or that may be hereafter appropriated for irrigation, sale, reutal, 
or distribution, allèges that on the Ist day of September, 1897, the 2.5 
individual défendants, other than the members of the board of super- 
visors of San Diego county, flled with that board a pétition praying 
it to règulate and prescribe the rates and compensation to be collected 
by the complainant for water so furnished by it within the county of 
San Diego outside of its cities and towns; that the hearing of the 
pétition was flxed for the 4th day of October, 1897, and due notice 
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thereof given; that the pétition came on regularly for hearing at the 
time appointed, and that thereupon the consumers taking water from 
the complainant's System of waterworks, none of whom were petition- 
ers, âled with the board this protest: 

"To the Honorable Board of Supervisors: The présent consumers of water 
for irrigation from tlie System of the San Diego Lana and Town Company 
who llve outside of the city of National City hereby allège and clalm that 
each of them respectively has, by purchase or otherwlse, become the owner 
of a right to the flow and use of so much of the water appropriated by sald 
Company for sale, rental, and distribution as Is necessary to Irrigate his or 
her respective tracts of land under sald company's System; that to each of 
sald tracts of land the sald Company or its predecessor In title dld, by Its 
consent and voluntary act, annex the easement of the right to the flow and 
use of water from sald System for irrigation of such tract in freehold; that 
each such consumer has fully paid or otherwise satisfied sald company and 
Its predecessors for the full prlce and value of such water right; and that 
none of such consumers, nor any of the lands of such consumers, are liable 
to pay to said company any water rate other than thelr due proportion of 
the annual reasonable expenses of such company to cover the cost of re- 
pairs, management, and opération of the works used and useful to the ap- 
propriation and furnishing of such water to such lands. And each and ail 
sald consumers protest against the flxlng of any rates as to them, to provlde 
or create net annual receipts and prohts upon the value of said company's 
water System so used and useful for the appropriation and furnishing of 
sijch water to thelr respective lands. Haines & Ward, 

"C. H. Rlppey, 
"Attorneys for Said Consumers." 

The bill allèges that the complainant furnished to the board of 
supervisors full, complète, and accurate statements and proof of the 
value and cost of the dams, réservoirs, pipes, pipe lines, and ail other 
property aetually used and useful to the appropriation and furnish- 
ing of such water belonging to and possessed by the complainant, 
and also its annual reasonable expenses, including the cost of repairs, 
management, and operating its works, and also the cost of ail exten- 
sions, enlargements, and other permanent improvements; that it was 
shown by such statements and proof that the cost and value of the 
waterworks and System of the complainant amounted to the sums 
already stated, and that the annual reasonable expenses, including 
the cost of repairs, management, and operating the works, and the cost 
of extensions and enlargements, were as stated; that no proof was 
made, or évidence given, to the contrary by the petitioners or any 
one else; that the complainant, upon the conclusion of the évidence, 
requested the board, in writing, to ûnd and détermine the following 
matters: 

"(1) The value of the dam, réservoir, water rights, and dlstributing Sys- 
tem, and ail other property aetually used by the company, and useful to the 
appropriation and furnishing of such water. (2) The annual reasonable ex- 
penses of the company, including the cost of repairs, management, and 
operating Its works. (3) The cost of any extensions, enlargements, or other 
permanent Improvements of the waterworks of the company slnce the origi- 
nal construction of jts plant. (4) The amount of dépréciation of the plant 
of the company by natural wear from use and the action of the éléments, 
either by way of percentage per annum of such détérioration, or the grosa 
sum thereof for the years since the company commenced to furnlsh water. 
(5) The rates for irrigation, necessary to be chargea, together with tno 
domestlc rates, In order to return to the company net annual receipts and 
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profits of not less than six per cent, upon the value of its property as found 
by the board." 

It is alleged that the board wholly failed and refused to make the 
findings or détermine the matters set forth in the request, or any or 
either of them, and that the board did not find or détermine the value 
of the complainant's property actually used and useful in the appro- 
priation and furnishing of the water^ or the annual reasonable ex- 
penses of the complainant, including the cost of repairs, management, 
and operating the works; nor did it détermine, or attempt to déter- 
mine, the cost of any extensions, enlargements, or other permanent 
improvements; nor did it, in flxing the rates, adjust, or attempt to 
eo adjust, the same as that the net annual receipts and profits thereof 
to the complainant would be not less than 6 per cent, on the value 
of its waterworks and plant actually used and useful in the appropria- 
tion and furnishing of such water to consumers, or any net annual 
receipt or profits whatever. It is alleged that the board, without 
finding or determining the matters and things they were required by 
law to find and détermine, and without ascertaining, or attempting 
to ascertain, whether the rates flxed would return to the complainant 
6 per cent, net on the value of its plant, passed and adopted an ordi- 
nance, which is set out at large in the bill. It is alleged that not one 
of the petitioners before the board was a consumer or taker of water 
under or from the complainant's System, or in any way interested 
in the price or rates at or for which water is or will be furnished 
by the complainant; that there is pending in this court a suit brought 
by Charles D. Lanning, receiver of the San Diego Land & Town Com- 
pany of Kansas (predecessor in interest of the complainant), against 
H. M. Osborne et al., wherein the défendants are the same persons 
who appeared before the board of supervisors, and flled the protest 
above set forth; that in that action the said receiver alleged that the 
land and town company, and he, as its receiver, had fixed and estab- 
lished a rate under the water System then owned by that company, 
and now owned by the complainant, of $7 per acre per annum for irri- 
gation; that the défendants to the suit refused to pay that rate, 
and were about to bring a multiplicity of suits to prevent the receiver 
from coUecting or enforcing the collection of the $7 rate, and praying 
that that rate be declared légal, and the défendants to the suit be 
enjoined from prosecuting suits in the state courts; that the défend- 
ants to the suit appeared, and answered the bill of complaint therein, 
setting up, among other things, that some of the défendants had pur- 
chased water rights from the company, that some of them had pur- 
chased lands from the company with the water right attached, that 
others of said défendants had procured a water right to their lands 
by the voluntary furnishing of water thereto by the company without 
compensation, and that the company had contracted to furnish and had 
furnished water to ail of the lands at a rate of $3.50 per acre per 
annum, and alleging that by reason of their purchasing or otherwise 
procuring of said water rights they were ^.et bound to pay such rates 
as would return the company any profit, but were only bound to pay 
Buch rates as would meet the expense of opération and management 
of the plant, and that, by reason of the company having fixed and 
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established an annual rental of $3.50 per acre for irrigation, it waa 
estopped to fix, charge, or collect a higlier rate; that such proceed- 
ings were had in that suit that upon exceptions to the said answer 
it was held and decided by this court that the matters set up in said 
answer were impertinent and insufficient, that any contracta made 
by the company as alleged in its answer were void, that the Com- 
pany or its receiver had the lawful right to change and re-establish 
its rates, and that the only remedy of the consumers and défendants 
was to appeal to the board of supervisors to fix and establish the 
rates; that no final decree has yet been rendered in that suit, but the 
défendants thereto avow their intention to appeal from the decree 
of this court, when entered, and still refuse to pay the rates established 
by the company. It is alleged that the said consumers, not being 
willing to pétition therefor themselves, and contending that rates 
différent from those ârst established by the land and town company 
could not be fixed or established either by the complainant or by the 
board of supervisors, nevertheless procured the individual défendants 
to the présent suit to file the aforesaid pétition to the board of super- 
visors of San Diego county, in order that the said consumers might 
insist upon and procure the ûxing of rates upon the basis claimed by 
them of returning to the complainant its expenses of opération and 
management only, without any net revenue or profit to it; that said 
consumers did appear in the proceeding before the board of super- 
visors of San Diego county, and by their protest and otherwise main- 
tain and insist that they were entitled to hâve the rates so fixed, 
and in support of their contention, and over the objections of the com- 
plainant, they were allowed to and did make proof of their respective 
purehases of water rights and purchases of lands from the land and 
town company, and of représentations made by that company to the 
effect that water would be furnished to the land sold by it to some 
of said consumers for |3.50 per acre per annum for irrigation, and that 
the board of supervisors, instead of ûxing the rates so as to return 
to the complainant a net profit of not less than 6 per cent, upon the 
value of its plant, acted upon the said protest and the proof made 
thereunder, and in pursuance thereof, and in violation of the express 
provisions of the statute of the state of California, arbitrarily, un- 
justly, and without right, so fixed the rates by the ordinance set out 
in the bill as to provide for the expenses of operating and managing 
the complainant's plant, and so as to retum to the complainant no 
net profit whatever, or to make good or in any way provide for the 
natural dépréciation of the plant. It is alleged that the rates so 
fixed by the board of supervisors are unreasonable and unjust, and 
will return to the complainant no revenue whatever; and, if the com- 
plainant is compelled to furnish water at the rates so flxed, it can 
do so only at a continuai actual loss to it. To the bill the défend- 
ants filed exceptions, and also demurrers, which are now for dispo- 
sition. 

It is declared by the constitution of the state of California that the 
use of ail water now appropriated or that may hereafter be appro- 
priated for sale, rental, or distribution is a public use, and subject 
to the régulation and control of the state in the manner to be pre- 
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scribed by law, with certain spécifie provisions not pertinent to the 
présent question. It is further provided by that constitutioD tliat 
the riglit to collect rates or compensation for tlie use of water supplied 
to any county, city and county, or town, or the inhabitants thereof, 
is a franchise, and cannot be exercised except by authority of, and in 
the manner prescribed by, law. Const. 1879, art. 14, §§ 1, 2. Pursu- 
ant to those constitution al provisions, the législature of the state, in 
March, 1885, passed an act entitled "An act to regulate and control 
the sale, rental, and distribution of appropriated water in the state 
other than in any city, city and county, or town therein, and to secure 
the rights of way for the conveyance of such water to the places of 
use." St. Cal. 1885, p. 95. By the ternis of this act the boards 
of supervisors of the several counties are given power, and it is made 
their duty, in the manner prescribed by the act, to flx the maximum 
rates at which any person, company, or corporation may sell, rent, or 
distribute water appropriated for the purpose. The circumstances 
and conditions under which such board is authorized and required to 
do that thing are prescribed by sections 3-6 of the act. The action 
of the board can only be invoked, in the first instance, by a pétition 
in writiug of not less than 25 of the inhabitants who are taxpayers 
of the county. It was pursuant to that provision of the state statute 
that the pétition of the 25 individual défendants to the présent suit 
was filed with the défendant board of supervisors for the flxing of the 
rates in question. The statute provides that when such a pétition, 
so signed, has been presented, the board of supervisors, upon giving 
the notice required, is empowered to examine witnesses; to send for 
persons, books, and accounts; to ascertain the value of the water 
System, and the reasonable expenses of its management and opéra- 
tion, including the cost of repairs, together with ail other facts, 
circumstances, and conditions pertinent to the question; and, after 
such investigation and considération, to flx and establish the maxi- 
mum rates at which the water shall be sold, rented, or distributed 
to the inhabitants of the county outside of any city, town, or other 
mnnicipality; the board being empowered to establish différent rates 
for -w'ater furuished for the différent uses, such as mining, irrigation, 
mechanical, manufacturing, and domestic, but being required to make 
them equal and uniform as to each class, and being further required 
to "so adjust them that the net annual receipts and profits thereof 
to the said persons, associations, and corporations so f urnishing such 
water to such inhabitants shall be not less than six nor more than 
eighteen per cent, upon the said value of the canals, ditches, flumes, 
chutes, and ail other property actually used and useful to the appro- 
priation and furnishing of such water of each of such persons, com- 
panies, associations, and corporations; but in estimating such net 
receipts and profits, the cost of any extensions, enlargement, or other 
permanent improvements of such water rights or water Works shall 
not be included as part of the said expenses of management, repair, 
and operating of such works, but when accomplished may and shall 
be included in the présent cost and cash value of such works." St. 
1885, p. 96, § 5. The bill allèges, as has been seen, that the défend- 
ant board of supervisors did not find or détermine the value of the 
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complaînant's property actually used and useful in tlie appropriation 
and furnisMng of the water, or the annual reasonable expenses of 
the complainant, including the cost of repairs, management, and oper- 
ating the works, nor did it détermine or attempt to détermine the 
cost of any extensions, enlargements, or other permanent improve- 
ments, nor did it, in fixing the rates complained of, adjust, or attempt 
to so adjust, them as that the net annual receipts and profits thereof 
to the complainant would be not less than 6 per cent, on the value 
of its waterworks and plant actually used and useful in the appro- 
priation and f umishing of such water to consumers, or any net annual 
receipt or profits whatever; that the board acted upon the protest filed 
by the consumers and the proof made thereunder, and, in violation of 
the provisions of the state statute, arbitrarily, unjustly, and without 
right so flxed the rates by the ordinance complained of as to provide 
for the expenses of operating and managing the complainant's plant, 
but so as to retum to the complainant no net profit, or to make good, 
or in any way provide for, the natural dépréciation of the plant. The 
bill allèges that the total receipts that can be derived by the complain- 
ant at the rates flxed by the ordinance, including the $18,200 received 
from the city of National City and its inhabitants under rates flxed by 
the board of trustées of that city, will not exceed the sum of $25,000 
per annum; that is to say, |11,800 from consumers outside of the city 
of National City. It is alleged that the annual reasonable expenses 
of the complainant, including the cost of repairt, replacements by 
reason of dépréciation, management, and opération of the property, 
hâve amounted to not less than $20,000, and will amount to that sum, 
or more, for the year to corne; that the cost of putting in the dis- 
tributing System within the city of National City, not including the 
costs incurred outside of the limits of the city, amounted to the snm 
of $183,753.90; that the annual dépréciation of the en tire System 
amounts to not less than $44,000; and that the value of the entire 
property is $1,026,022.79. 

It undoubtedly devolves upon the complainant to show that the 
rates established by the ordinance complained of will not yield a fair 
interest on the value of that portion of its property properly referable 
to that portion of the county of San Diego outside of the limits of 
National City, making due allowance for the cost of its maintenance, 
and the dépréciation of the plant by reason of its wear and tear, and 
having due regard also to the rights of consumers. San Diego Land 
& Town Co. V. City of National City, 74 Fed. 79, 87; Smyth v. Ames, 
169 U. S. 466, 18 Sup. Ct. 418. In the présent bill it is alloged 
that under the rates established by the board of trustées of the city 
of National City the complainant realizes for water furnished to con- 
sumers within that city $13,200. The presumption is that those 
rates are just and reasonable, and there is nothing shown to the 
contrary. That leaves, according to the averments of the bill, $11,800 
as the maximum amount that can be realized by the complainant Un- 
der the ordinance complained of for water furnished to consumers 
within the county of San Diego outside of the limits of the city of 
National City, ont of which to pay and make good the annual expense 
of operating and màintaining the plant by which the water is fur- 
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nished, its annual dépréciation, and a fair interest on the value of the 
property invested in the undertaking. The flrst of thèse items is 
alleged to be, for the entire System, $20,000, and the second $44,000. 
As it is averred that but $183,753.90 in value of the entire System 
(alleged to be of the value of $1,026,022.79) is within the city of 
National City, thèse spécifie averments certainly tend strongly to 
support the allégations of the bill to the effect that at the rates estab- 
lished by the ordinance complained of the entire revenue that can be 
coUected by the complainant will yield no net income, and will be 
insufiicient to' defray the annual cost of operating and maintaining 
the plant, and make good its annual dépréciation by wear and tear. 
Thèse averments are admitted by the demurrers. They may not be 
true in fact, but for présent purposes are to be accepted as true. So 
taking them, it cannot be doubted, I think, that the bill makes a good 
case. Individuals, companies, and corporations who engage in the 
business of furnishing water to the public under the provisions of the 
constitution and statutes of the state of California do so, as this court 
has of late had fréquent occasion to observe, subject to the right on 
the part of the public instrumentalities to fix the rates at which the 
water shall be so furnished; but with the guaranty afforded by that 
paramount provision of the fourteenth amendment of the constitution 
of the United States which, in effect, déclares that such rates shall 
not be so fixed as to deprive the person furnishing the water of his 
property without just compensation. In considering a similar ques- 
tion in San Diego Land & Town Co. v. City of National City, 74 Fed. 
79, 83, this court said: 

"As it Is flrmly established that it is within the scope of judicial power, 
and a part of judicial duty, to inquire whether rates so established operate 
to deprive the owner of his property without just compensation, it seems 
to me that it logically follows that, if the court finds from the évidence pro- 
duced that they are manifestly tinreasonalJle, it is its duty so to adjudge, 
and to annul them; for it is plain that if they are manifestly unreasonahle 
they cannot be just. In the solution of that problem many considérations 
may enter; among them, the amount of money actually invested. But that 
is by no means, of itself, controlling, even where the property was at the 
time fairly worth what it cost. H it has slnce enhanced in value, those wlio 
Invested their raoney in It, lilie others who invest their money in any other 
liind of property, are justly entitled to the beneflt of the increased value. 
If, on the other hand, the property has deereased in value, it is but right 
that those who Invested their money in it, and took the chances of an in- 
crease in value, should bear the burden of the deerease. In my judgment, 
It is the actual value of the property at the time the rates are to be fixed 
that should form the basis upon which to compute just rates, having, at 
the same time, due regard to the rights of the public, and to the cost of 
maintenance of the plant, and its dépréciation by reason of wear and tear. 
If one has property to sell, it is its présent value that is looked to, one élé- 
ment of which may very properly be its cost; but one élément only. So, 
too, if one has property to lease, it is its présent value, rather than its cost, 
upon which the amount of rent is based. And if, as said by Mr. .lustice 
Brewer In Ames v. Railway Co., 64 Fed. 165, 177, the public were seeking to 
condemn the property in question for a greater public use, if that be possi- 
ble, its présent value, and not ifs cost, is that which the public would hâve 
to pay. It follows, I think, that, where tbe public undertalves to reduce the 
rates to be chargea for the use of sucli property, it is its présent value, and 
not its cost, that must be talcen as a basis upon wliicli to flx reasonable 
and just rates; having due regard to the cost of its maintenance, to its de- 
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preçlatlon by reason of wear and tear, and also to the rîghts of the public. 
If, upon such a basis, a fair interest is allowed, no just cause of complalnt 
can exist." 

The views thus expressed weré not in accord with those of some 
otiier courts, but are in accord with those expressed by the suprême 
court in the late case of Smyth v. Ames, 169 U. S. 466, 546, 18 Sup. 
et. 418, 434, where that court said : 

"We hold, bowever, that the basls of ail calculatlons as to the reasonable- 
ness of rates to be charged by a corporation malntainlng a highway "imder 
législative sanction must be the fair value of the property bsing used by it 
for the convenience of the public. And in order to ascertaih that value, 
the original eost of construction, the amount expended in permanent im- 
provements, the amount and market value of its bonds and stock, the présent 
as compared with the original cost of construction, the probable earning 
capacity of the property under partlcular rates prescribed by statute, and 
the sum requlréd to meet operating expenses, are ail matters for considéra- 
tion, and are to be given such vreight as may be just and right in each 
case. We do not say that there may not bé other matters to be regarded 
in estimating the value of the property. What the company is entitled to 
ask is a fair return upon the value of that which it employs for the public 
convenience. On the other hand, what the public is entitled to demand is 
that no more be exacted from It for the use of a public highway than the 
services rendered by It are reasonably worth." 

It is, no doubt, a difflcult matter to at ail times fix rates that will 
be just both to the consumers, who constitute the public, and to those 
who furnish the money and perform the service. Perhaps, in such 
matters, as in, some others, absolute justice is unattainable. But 
certainly, as near an approach to it ought to be made as is prac- 
ticable. This can only be donc by ail parties in interest approaching 
the problem in a spirit of fairness. It is not only right to do so, but, 
from the low standpoint of policy, it is best. While the presump- 
tions of law ai'e always in favor of the rates established by the regu- 
larly-constituted authorities, yet, when they are shown to be maui- 
festly unreasonable, they must always be annulled as un just, at the 
suit of the aggrieved party. The duties devolved upon the défend- 
ant board of supervisors by the state statute already referred to are 
plainly pointed out and prescribed. There is not found among them 
that of considering or deciding légal rights that properly pertain to 
the courts for décision. Neither of the exceptions or demurrers is, 
in my opinion, well taken. An order will be entered overruling the 
exceptions and the demurrers, with leave to the défendants to answer 
within 20 days. 
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HALB V. HARDON. 

(Circuit Court, D. Massachusetts. September 13, 189S.) 

No. 685. 

1, Insolvknt Corpoeations— Liability of Stockholdbb— Right of Receivbb 

TO 3CB AT LaW. 

The f act that a receiver Is appointée! In a suit in equity by a state court 
does not preclude a fédéral court from entertaining an action at law by 
sucà receiver against a stocliholder, where the amount of defendant's 
liability is fixed, and no accounting is necessary. 

2. Same — Statotort Pbocbbdings aoainst Stockholders — Recbivbus. 

A so-called receiver appointed by a state court In proceedlngs by credit- 
ors against an insolvent corporation and Its stocliholders under a state 
statuts for the purpose of enforcing liability of the stockholders, where 
in a prior proeeeding still pending ail the assets of the corporation had 
been sequestered and placed in the Imnds of a receiver for distribution, is 
but a master in chancery appointed for the purposes of the litigation, and 
is vested vpith none of the rights or assets of the corporation; and he can- 
not, as such so-called receiver, maintain an action in another jurisdiction 
against a stocliholder. 
8. Samb — Validitt as against Nonresident Stockholdees. 

The proeeeding in this case under the state statute by creditors cl an 
insolvent corporation, against the corporation and its stockholders, to en- 
force statutory liability of the stockholders, was litigious in its nature, 
and coram non judice as to a nonresident stockholder, and cannot be 
made the basis of an action against him in another jurisdiction. 

This was an action by plaintiff, as receiver, to enforce defendant's 
statutory liability as a stockholder of a Minnesota corporation. 

H. M. Boutelle and J. C. Coombs, for plaintiff. 
Mcliols & Cobb, for défendant. 

PUTNAJVI, Circuit Judge. This suit was brought by the plaintiff, 
describing himself as receiver, and in his capacity as receiver, against 
the défendant, who is admitted to be a stockholder of the Northwest- 
ern Guaranty Loan Company, a corporation organized under the laws 
of Minnesota, to recover of the défendant, as such stockholder, an 
amount equal to the par of his stock, in accordance with the liability 
imposed on the stockholders of corporations of this class by the con- 
stitution and statutes of Minnesota. The déclaration sets out that 
on the 20th day of May, 1893, the Northwestern Guaranty Loan Com- 
pany was insolvent, and that on the same day, on proceedings duly 
instituted in a local court of Minnesota, it was so adjudged, and a 
receiver therefor was appointed, which receiver, it is alleged, was 
"invested with, ail and several, the rights, assets, properties of every 
kind and description, wheresoever situate, of said corporation," "ail 
under and in accordance with certain statutes of Minnesota" which are 
set out. It is further alleged that this receiver duly qualified, and 
has ever since continued, and at the time of the âling of the déclara- 
tion was still acting, as such. It is to be noted that the receiver 
appointed on the adjudication of insolvency is not the plaintiff at the 
case at bar, and that he was vested by the court with ail the usual pow- 
ers of trustées appointed to wind up insolvent corporations, and with 
ail the assets of the corporation, and was authorized to adjust and 
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close its affaira. The déclaration further allèges ttat a judgment 
was dulj obtained against the Northwestern Guaranty Loan Com- 
pany, on which an exécution was returned unsatisfied; that after- 
wards the créditer in that judgment, in behalf of himself and ail 
other creditors of the corporation, commenced a suit in a local court 
of Minnesota against it, and against "ail and several the stockholders 
therein at the time of said adjudication of insolvency as aforesaid, 
for the purpose of enforcing and collecting the liability of stockhold- 
ers provided by the laws of the state of Minnesota"; that process was 
served on the corporation and on the stockholders résident within the 
state; and that on the 8th day of February, 1897, a final decree was 
rendered in behalf of the plaintifl and the intervening creditors against 
the défendants, which decree is substantially set out in the déclaration, 
as follows: 

"First. The several sums due and owing to said several creditors by tlie 
défendant Northwestern Guaranty Loan Company, which said indebtedness, 
as therein adjudged and decreed, aggregated three million three hnndred 
and seven thousand three hundred and ninety-four and 8*/ioo dollars. 
Second. That the value of the total assets and properties of said Northwest- 
ern Guaranty Loan Company in any wise applicable to the payment of such 
Indebtedness was four hundred and fifty thousand dollars, and no more. 
Thlrd. That the total capital stock issued by said Northwestern Guaranty 
Loan Company, ail of which said stock was issued and outstanding at the 
time of the contractlng of the said indebtedness, and the date of adjudication 
of the insolvency of said Northwestern Guaranty Loan Company, to wit, Slay 
20, 1893, was twelve thousand five hundred shares, of the par value of one 
hundred dollars per share." "Fifth. That each of said stockholders was 
liable upon such stock, to said creditors therein aseertained, for an amount 
equal to the par value of the stock held by him. Sixth. That plaintifl and 
said intervening creditors, so aseertained, recover, accordingly, from each of 
the several stockholder défendants within said state of Minnesota, a sum 
equal to the par value of the stock held by such stockholder. Seventh. 
That W. E. Haie be appolnted receiver for collecting and enforcing, for 
and in behalf of said aseertained creditors, said judgments against such 
Minnesota stockholders, and for the purpose of collection, by such proceed- 
ings as might be proper, the liability of nonresident stockholders of said 
Northwestern Guaranty Loan Company, over whom the court, by reason of 
nonresidence, had not acquired Jurisdiction for purpose of rendering Personal 
judgment. Bighth. That said funds, so collected, be held by said receiver 
for the purpose of equal and pro rata distribution amongst said aseertained 
creditors, and subject to the further order of the court. Ninth. That the 
court retain jurisdiction of said cause for the purpose of making such other 
and further orders and decrees in the matter of distribution as might be 
neeessary to protect the rights of the several creditors in the premises." 

In order to thorôughly understand the case, it is neeessary to ob- 
serve — First, that there bas been no dissolution of the corporation, and 
therefore no possibility of the vesting of its assets in any person or 
corporation as its successor in law; and, second, that by virtue of the 
insolvency proceedings in the ârst suit the title to ail the assets of 
the corporation pàssed by an assignment, or quasi assignment, to the 
receiver named in that suit, who is in eflect a trustée, and who is no 
party to the présent litigation; and, third, that the suit in which the 
présent plaintifif was appointed a so-called receiver related entirely to 
enforcing the liability of the stockholders, and in no way superseded 
the insolvency proceedings, or afîected the title of the receiver pre- 
viously appointed. 
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The nature of the second proceeding will be better understood on an 
examination of the constitutional and statutory provisions applicable 
to the case, although the latter are exceedingly crude and obscure. 
This fact bas rendered the administration of the statute so compli- 
cated — as shown by Harper v. Carroll (Minn.) 69 N. W. 610, 1069, 
and Hanson v. Davison (IMinn.) 76 N. W. 254, and by other décisions 
in Minnesota — so as to make it very difflcult, if not practically im- 
possible, for any foreign judicial tribunal to work out fragmentary 
proceedings in référence thereto. ïhe constitution (article 10, § 3) 
provides as foUows: 

"Each stockholder in any corporation (excepting tliose organized for the 
purpose of carrylng on any klnd of mamifacturing or mechanical business) 
shall be liable to the amount of stock held or owned by him." 

The only provisions found in the statutes of Minnesota for enforcing 
this liability are contained in Gen. St. 1894, c. 76, §§ 5905-5911, which, 
except section 5911, which is unimportant in this case, are as f ollows : 

"Sec. 5905. Whenever any creditor of a corporation seeks to charge the 
directors, trustées, or other superintending officers of such corporation, or 
the stockholders thereof, on account of any liability created by law, he 
may file his complaint for that purpose in any district court which possesses 
jurisdiction to enforce such liability. 

"Sec. 5906. The court shall proceed thereon as in other cases, and, when 
necessary, shall cause an account to be taken of the property and debts 
due to and from such corporation, and shall appoint one or more receivers. 

"Sec. 5907. If, on the coming in of the answer, or upon the taking of any 
such account, it appears that such corporation is insolvent, and that it bas 
no property or effects to satlsfy such creditors, the court may proceed, with- 
out appointing any receiver, to ascertain the respective liabilities of such 
directors and stockholders, and enforce the same by Its judgment, as in other 
cases. 

"Sec. 5908. Upon a final judgment in any such action to restrain a cor- 
poration, or against directors or stockholders, the court shall cause a just 
and fair distribution of the property of such corporation, and of the proceeds 
thereof, to be made among its creditors. 

"Sec. 5909. In ail cases in which the directors or other offlcers of a corpora- 
tion, or the stockholders thereof, are made parties to an action in -which a 
judgment Is rendered, if the property of such corporation is insufflcient to 
discharge its debts, the court shall proceed to compel each stockholder to 
pay in the amount due and remainlng unpaid on the shares of stock held by 
him, or so much thereof as is necessary to satisfy the debts of the company. 

"Sec. 5910. If the debts of the company remain unsatisfled, the court shall 
proceed to ascertain the respective liabilities of the directors or other of- 
ficers, and of the stockholders, and to adjudge the amount payable by each, 
and enforce the judgment, as in other cases." 

The proceeding in the local court of Minnesota instituted by virtue 
of thèse statutory provisions was evidently of an équitable character, 
analogous to a creditors' bill. Although the distinction between suits 
at law and in equity does not exist in Minnesota, yet it must be main- 
tained in the fédéral courts; and therefore the ârst objection urged on 
us is that, as the proceedings were of an équitable nature, and the 
distinction between law and equity must be maintained in this court, 
we cannot take jurisdiction of anything which flows out of them. 
Of course, if the pending suit involved an accounting, or was in any 
way in the nature of a creditors' bill, it would clearly fall within Oattle 
Co. V. Frank, 148 U. S. 603, 13 Sup. Ot. 691, and the litigation would 
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necessarily be dismissed. This is also explained by Judge Coït in 
Bank v. Sayward, 86 Fed. 45. But tlie suit is at law, and therefore 
thèse considérations, which relate to a proceeding in equity, need 
not be followed further. On the other band, it does not resuit that, 
because the parent proceeding was of an équitable nature, actions 
at law may not flow out of it. This was plainly shown in Hawkins 
V. Glenn, 131 U. S. 319, 9 Sup. Ct. 739. In that case a corporation 
organized under the laws of Virginia, becoming insolvent, assigned its 
assets to trustées. Afterwards, on appropriate proceedings in a chan- 
cery court in Virginia, the plaintiff, Œenn, was substituted as trustée 
to complète the exécution of the purposes of the deed of assignment, 
and the court took entire jurisdiction of the trust. Hawkins, the 
plaintiff in error, had subscribed for a certain number of shares of 
the capital stock of the corporation, and by the terms of the sub- 
scriptioû was subject to calls or assessments to the amount thereof ; 
and in the course of the proceedings in the chancery court in Vir- 
ginia an assessment was ordered on the shareholders in the same 
manner as a like assessment might hâve been ordered by the corpora- 
tion if it had been a going concern. Hawkins not having paid bis 
assessment, a suit at law was brought therefor by Glenn in the cir- 
cuit court of the United States for the Eastern district of North Caro- 
lina. It was held that it could be maintained. This case bas been 
several times affirmed and applied by the suprême court. Telegraph 
Co. V. Purdy, 162 U. S. 329, 336, 337, 16 Sup. Ct. 810. In Hawkins v. 
Glenn the amount of the stockholders' liability was flxed by the call 
or assessment, and did not in any way involve an accounting. So in 
the case at bar it is alleged that the gross amount of the liabilities 
of ail the stockholders of the corporation in question would not pay the 
deiiciency, so that the liability, if any, is for the full par of the de- 
fendant's stock. In this particular the case at bar is like Hawkins 
V. Glenn, and Casey v. Galli, 94 TJ. S. 673; and there is nothing in 
the record which would require the plaintiff to go into equity, if his 
claim be maintainable at ail in this court. Therefore, if the proceed- 
ings in Minnesota had been in substance like those in Hawkins v. 
Glenn, and the title of the plaintiff in this case had been like that of 
Glenn, there would be no obstacle in now mainfaining a suit at law, 
except, possibly, a technical difiiculty which was not noticed in Haw- 
kins V. Glenn, and which, perhaps, under the rules of pleading in 
North Carolina, could not bave raised any question. We refer to the 
fact that in Hawkins v. Glenn suit was maintained in the name of the 
trustée, who was in fact an assignée, without any contention that 
it should hâve been brought in the name of the corporation itself. 
In Hawkins v. Glenn the liability sought to be enforced was for a call 
or assessment which could hâve been lawfully made by the corpora- 
tion itself, to bave been lawfully followed by a suit in its name. It 
is true, the assessment was laid by order of the court; but the pro- 
ceeding at law was technically in behalf of the corporation, through 
its représentative assignée or trustée. The rule of the case is best 
summed up in Telegraph Co. v. Purdy, at pages 336 and 337, 162 
U. S., and page 810, 16 Sup. Ct. It was, in effect, that the court, 
acting through the trustée, had ail the powers of the corporation to 
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make assessments on shareholders who had not fully paid for their 
shares; that the court, in making assessments, took the place and 
exercised the voice of the directors; and that such assessments, un- 
less set aside by appropriate judiciàl proceedings, afford conclusive 
évidence of the necessity therefor, and to that extent bind every stock- 
holder, even without personal notice to him. There is much else 
said in the opinion in Hawkins v. Glenn, but the real pith of the case, 
and the only proper conclusions which it contains, are as we hâve ex- 
plained. In order to properly distinguish in one essential particular 
the class of cases represented by Hawkins v. Glenn from that at bar, 
it is well to read carefully what is said by Mr. Justice Gray, in behalf 
of the court, in Telegraph Go. v. Purdy, at page 337, 162 U. S., and 
page 813, 16 Sup. Ct., as foUows: 

"But the order [that is, the order making the assessments] was not, and 
did not purport to be, a judgment against any one. It did not undertake to 
détermine the question whether any particular stoekholder wag or was not 
liable in any amount. It did not merge the cause of action of the company 
against any stoekholder on his contract of subscription, nor deprive him of 
the right, when sued for an assessment, to rely on any défense which he 
might hâve to an action upon that contract." 

But, before proceeding further, it is necessary to consider the con- 
dition of the law with référence to suits brought by so-called receivers 
in jurisdictions foreign to those where they were constituted. It must 
be confessed that the law on this topic is in a fluctuating condition, 
and yet there are landmarks of so décisive a character as to guide 
us in the présent suit. There hâve been cited to us varions déci- 
sions of the state courts and circuit courts pro and con, some of them 
entitled to very high considération, on the one hand maintaining, and 
on the other hand refusing, jurisdiction. They deal, however, so 
largely in gênerai terms, and some of them hâve paid so little heed 
to the distinctions which the suprême court has given for the guidance 
of the inferior fédéral tribunals, that we will not undertake to review 
them. We had occasion to consider this matter in our opinion passed 
down on January 30, 1896, in Avery v. Trust Co., 72 Fed. 700-702. 
There we pointed ont the views expressed by the suprême court, and 
applied by it, in one direction, in Booth v. Clark, 17 How. 322, 331, 
and, in the other, in Relfe v. Kundle, 103 U. S. 222, in the following 
language: 

"The resuit Is that no one can maintaln a suit at common law for this in- 
debtedness, unless the plaintifif can do it. He is styled a 'receiver'; but he 
is, in substance, a trustée, appointed by the statutes and the courts to col- 
lect and distribute the assets of the corporation, and vested with the title 
to them. He is the successor of the corporation, so far as the statutes and 
the courts can make him such. If he were a mère receiver, in the ordinary 
sensé of the word, the corporation would survive, and he could sue in a 
common-law court only in Its name. This distinction must be kept in view, 
and was elaborately expounded in Booth v. Clark, 17 How. 322. ïhe plain- 
tifC resembles, in some respects, a new corporation into which an old one 
has been merged. In Kelfe v. Rundle, 103 U. S. 222, 225, a receiver of the 
same character was described as the successor of the corporation, and it 
was there said that he was the corporation itself, for ail the purposes of 
wlndlng up its afEairs," 
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In Eelf e v. Bundle, not only did the receiver become entitled to ail 
the assets of the corporation, but the corporation had been dissolved, 
and the receiver became its statutory successor, — the same, in sub- 
stance, as a corporation formed by the consolidation of two prior cor- 
porations becpmes successor of each, and is recognized as such in ail 
jurisdictions. The suprême court was of the opinion that a so-called 
receiver of that character became, for ail purposes, both at law and 
in equity, not only in substance, but technically, the successor of the 
dissolved corporation, so as to maintain suits of ail kinds everywhere. 
On the other hand, in Booth v. Clark the ordinary receiver was de- 
scribed, at page 331, as a mère officer of the court, whose appointment 
was provisional. On the same page the court carefully pointed out 
the distinction between a receiver in whom no légal title vests, and 
"a standing assignée," and it adjudicated that such a receiver could 
not sue in any fôreign jurisdiction for any portion of the property 
with relation to which the receivership was constituted. This was 
the very pith of the case. Booth v. Clark has never been overruled 
by the suprême court in this particular, and it seems conclusive on 
inferior fédéral tribunals. Even Eelfe v. Eundle was careful, at 
page 225, to point out that the représentative of the insolvent corpora- 
tion in that case was not a mère receiver, but was a "statutory suc- 
cessor," "trustée of an express trust," and "in fact the corporation it- 
self, for ail the purposes of winding up its affairs." Booth v. Clark 
was followed in this circuit, in February, 1884, in Hazard v. Durant, 
19 Fed. 471, 477. That case was heard and decided by Hon. John 
Lowell and Hon. Thomas L. Nelson, the opinion being delivered by the 
latter. Considering the distinguished character of thèse judges, the 
case must be regarded as of spécial weight On this account it 
would perhaps hâve been suflScient for us to hâve referred to it as 
settling this case, and to hâve avoided this discussion; but in view 
of the claims, made in so many directions, that the rules with référ- 
ence to this topic hâve lately been modifled by such authoritative 
décisions that we would be justifled in yielding to them, we deem it 
advisable to point out exactly thé status in the suprême court. The 
resuit is that we flnd three classes of so-called receivers, which need 
to be distinguished with référence to the questions we are considering; 
and it is also necessary, for technical reasons, to make some distinc- 
tions between suits at equity and suits at law, which we need not ex- 
hibit at length in this connection. The various classes exhibited in 
the décisions of the suprême court are: First, those who are true 
successors in title, as in Eelfe v. Eundle, ubi supra; and, second, 
those who hâve received by voluntary assignments, or by the force of 
titles acquired through involuntary proceedings in insolvency or other- 
wise, underlying support from the corporation itself, as in Hawkins 
V. Glenn and Telegraph Co. v. Purdy. Such persons are essentially 
assignées or trustées, and do not receive their titles from the court, 
in the proper sensé of the expression, and this class may well include 
ail those who are authorized to sue in the name of the corporation. 
The third are sô-calIed receivers, like the commissioner in Hazard v. 
Durant, and the plaintiff in the suit at bar, who are nothing more 
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nor less tnan masters in chancery, appointed, as the hand of the court, 
to complète the incidents of the litigation. The status of the flrst 
class in foreign jurisdictions is settled by Relfe v. Eundle, and the 
status of the third class by Booth v. Clark;- and it is the second class 
only as to which there can be any question in the fédéral courts, un- 
der the présent condition of the décisions of the suprême court. As 
to the second class, that court, in Booth v. Clark, in the expression, at 
page 331, to which we hâve alluded, referring to "a standing assignée," 
left open an opportunity for the tendency found in the later décisions 
in the direction of mutual assistance between varions courts in diiïer- 
ent jurisdictions. However, yve need not further consider this, be- 
cause we think the case at bar will plainly appear to be within the 
third class. 

We hâve already shown that, in a proceeding prior to that in which 
the présent plaintiff was appointed a so-called receiver, ail the assets 
of the corporation were sequestered, and turned over for administra- 
tion and distribution. This proceeding was of the character of the 
parent suit in Hawkins v. Glenn, ubi supra; and if, under the laws 
of Minnesota, a call or assessment could lawfully hâve been made 
therein, it is possible that, on the principles of Hawkins v. Glenn, 
it might bave been enf orced at law in this district, either in the name 
of the corporation itself in behalf of the so-called receiver, or by him 
in his own name. As was explained in our citation from Telegraph 
Co. v. Purdy, such a parent suit could not hâve been regarded as mak- 
ing an issue with the défendant in the case at bar, or as litigious, so 
far as he might be concerned. Its relations to him would hâve been 
simply incidental, as in Hawkins v. Glenn, and open to be contested 
at every point, as stated in the citation from Telegraph Co. v. Purdy. 
On the other hand, the second proceeding in Minnesota, in which the 
présent plaintiff was made a so-called receiver, was brought, not only 
against the corporation, but also against the stockholders, as formai 
parties, for the sole purpose of enforcing their liability. The so-called 
receiver in that case succeeded to no assets of the corporation, and 
he was in no sensé its assignée or trustée; but he was constituted the 
mère hand of the court, as an incident to the litigation, and for the 
purpose of working it ont. Not only, therefore, was he of the third 
class of so-called receivers which we hâve described, but the whole 
was, from the beginning, litigious as against the stockholders; and as 
the défendant was not within the jurisdiction of the local court, the 
en tire proceeding, including the détermination" of the amount of the 
debts of the corporation by the flrst paragraph of the decree which 
we hâve cited, the adjudication of liability according to the flfth para- 
graph, and the appointment of the plaintiff as a so-called receiver, was 
coram non judice, so far as this défendant was concerned. The ex- 
pressions otherwise in Hanson v. Davison (Minn.) 76 N. W. 254, al- 
ready cited, are not in harmony with the run of the adjudications of the 
fédéral courts. It follows — First, that the proceeding in which this 
plaintiff was appointed a so-called receiver is void, so far as this de- 
fendant is concerned; and, second, that the plaintiff is not of the 
class entitled to maintain a suit at law in a jurisdiction foreign to that 
which vested him with his oflBce. 
89 F.— 19 
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Gur ffùding îs gênerai, but "wetwill consider any speeial findings 
Whichmay be seasonably .submittèfl to us by either party; the same 
having been flrst exàibited tô the other. The court finds that there 
must be a judgment for the défendant, with costs. 



STBWART et al. V. MORKIS et al. 

(Circuit Court of Appeals, ^eventh Circuit. Oetober 8, 1S98.) 

No. 476. 

1. "WiTNKssKS— Use of Memobandum— Keadins to Jury. 

; Where a witness lias not testlfled that a mémorandum made by Ulm 
18 aceuratè or f uU, nor that hè caonot by ref reshing hls memory from it 
State the fàcts, It is error to permit sueh mémorandum to be read to the 
jury. 

a. FSDERAL COTJETS— FOLLOWING StATE DECISIONS— RcLES OF EVIDENCE. 

In an action at law a fédéral court will follow the décisions of the 
hlghest court of the state In whlch it is sittlng as to the rules of évidence. 

On pétition for rehearing. Overruled. 
For former opinion, sée 88 Fed. 461. 

Before WOODS and SHOWALTEE, Circuit Judges, and BAKER, 
District Judge. 

WOODS, Circuit Judge. A rehearing is aaked on the grounds that 
this court was wrong in holding that by the décisions of the suprême 
court of Illinois the mémorandum read in évidence at the trial was 
inadmissible, and in holding that the national courts sitting in a state 
will be governed by the rules of évidence established by the courts of 
that state. 

On the flrst proposition it is said that the sentences quoted from 
the opinion in Railroad Co. v. Adler, 56 111. 344, "do not convey the 
full import of the décision," and, to be rightly interpreted, must be 
read in connection with the sentence immediately following. It is 
évident, however, that the portion quoted was intended to be, as it is, 
au expression of the gênerai rule, and in its application to the présent 
case it is in no sensé affected by the following sentence, which is 
spécial and litoited in its application: 

"If In thls case [it reads] the witness could say that he remembered the 
omission to ring the bell or to sound the whlstle, no objection is perceived in 
permitting him to refer to his paper to ascertain the several dates, provided 
he can say that he knows them to be true, because they were true when 
made, and were noted at the tlme." 

It is a necessary and, as we suppose, universally recognized rule, 
that such memoranda, properly verifled, are admissible as direct évi- 
dence of, or at least may be referred to by the witness to ascertain 
and state, dates, amounts, quantities, and the like facts which can- 
not be carried in ordinary memories; but that is an exception to the 
gênerai rule that a witness may testify to nothing of which he bas not 
a présent recollection, and manifestly is not applicable when, as 
hère, the mémorandum is used, not to establish a date or like inciden 
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tal circumstance, but tîie substance of a conversation. Référence is 
also made to later cases, — such as Coal Go, v. Liddell, 69 111. 639 ; Wol- 
cott T. Heath, 78 Hl. 433; Brown v. Luehrs, 79 111. 575; Clifford v. 
Drake, 110 111. 135; Bonnet t. Glattfeldt, 120 111. 166, 11 N. E. 250; 
Brown t. Pile Co., 132 111. 648, 24 N. E. 522 —but we find nothing 
in any of them inconsistent with the view taken of the cases quoted 
in our opinion. Tliere is nothing in the opinion to the efîect that the 
witness was not at liberty to refer to the mémorandum for the pur- 
pose of refreshing his recollection, the point decided being simply 
that the mémorandum should not hâve been read to the jury. That 
was error even by the rule contended for as laid down in Wood, Prac. 
Ev. § 134, "that the mémorandum itself only becomes évidence when 
the witness, after examining it, although able to swear that he knew it 
to be correct when he made it, is unable to state the particulars from 
recollection." The full statement on which the witness in this case 
was permitted to read the mémorandum to the jury was the following: 

"I would say this Is a matter of over six years ago, and I would not be 
able to give the language of Mr. Overstreet. But by looking at this memo- 
randa I could tell almost Verbatim what Mr. Overstreet stated, and I would 
prefer to state what took place at that time from my memoranda, instead 
of trusting to my memory. I can't tell whether I could recoUeet back to 
January 24, 1891, and state what took place, or what I recoUect from the 
notes taken at that time; so I would prefer to refresh my memory by read- 
ing the memoranda as it took place exactly, because I do not wish to make 
any statement not in exact aecordance with the facts." 

He did not testify that the memoranda were accurate or true or full, 
or that without looking at them he had no recollection of the con- 
versation. The mémorandum itself is manifestly imperf ect and frag- 
mentary, falling far short of a Verbatim report of the conversation; 
and, from the statement of the witness that by looking at it he could 
tell almost Verbatim what was said, the fair inference would seem to 
be that, by looking at the fragmentary expressions of the mémoran- 
dum, he would be able to recall and from memory give almost the 
exact words. There was therefore no reason for using the mémoran- 
dum except for the purpose of refreshing the memory of the witness. 

That the fédéral courts sitting in a state will follow the décisions 
of the highest courts of the state concerning the mies of évidence 
bas been more than once explicitly afiSrmed by the suprême court. 
In Ex parte Fisk, 113 U. S. 113, 5 Sup. Ct. 724, after quoting section 
914 of the Revised Statutes, that court said: "In addition to this, it 
has been often decided in this court that in actions at law in thi? 
courts of the United States the rules of évidence and the law of evi 
dence generally of the states prevall in those courts." This is quoted 
and reafflrmed in Bûcher v. Eailroad Co., 125 U. S. 555, 583, 8 Sup. Ct 
974, where, after stating other respects in which the local décisions, 
"whether founded on statute or not," are treated as the law of the 
state by the fédéral courts, the court says : "The principle also applies 
to the rules of évidence." While it is true, as stated in the pétition, 
that the opinion in City of Chicago v. Baker, 30 C. C. A. 364, 86 Ped. 
753, is "destitute of any language to support the proposition" to which 
it was cited, the force of the décision in that direction is not less clear 
than if expressed. The question was whether there had been error 
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in the admission of évidence. By the décisions în New York tliere 
had been, but it was insisted that in Illinois a différent rule prevailed, 
and, on the assumption that the rule in Illinois was controlling, the 
décisions in that state alone were examined, and the conclusion de- 
clared accordingly. Our ruling upon the point is in harmony with 
the décision of the court of appeals for the Fifth circuit in Hinds v. 
Keith; 13 U. S. App. 222, 6 C. C. A. 231, 57 Fed. 10; and while there 
is a décision to the contrary in the Eighth circuit, in Railway Co. v. 
Yates, 49 U. S. App. 241, 25 C. C. A. 103, 79 Fed. 584, the citations 
on which it was based seem not to be in point, because the questions 
decided were questions of ultimate right, and no rule of évidence 
by which the right might be established was considered. The cases 
referred to are Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10; Rail- 
road Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914; Eyan v. Staples, 40 
U. S. App. 427 (1), 23 C. C. A. 541, 76 Fed. 721; Eailroad Co. v. Hogan, 
27 U. S. App. 184, 11 C. 0. A. 51, 63 Fed. 102. The pétition is over- 
ruled. 



SYNNOTT V. IRON BBLT BUILDING & LOAN ASS'N. 

(Circuit Court. W. D. Virginia. May 27, 1898.) 

1, Building and Associations — Stockholdees — Withdrawal. 

A stockhoMer who exercises the riglit to witlidraw can only do so In 
accordance witli tlie terms of the by-laws. 

a. Samk — iîoTicB OF Withdrawal. 

Where 60 days' notice of withdrawal Is requlred by the by-laws, the 
stockholder remains a member of the corporation, sharing ils profits or 
losses, until the expiration of that time, when his rlghts as a creditor 
become flxed, In so far that hls demand Is liquidated, and Is payable In 
the mode and at the tlme prescrlbed in the by-laws. 

8. Same— Withdrawal Value of Shabbs. 

The by-laws of an association flxed the withdrawal value of shares 
at the amount pald in and the profits as shown by the last preceding 
apportionment of profits, which apportionments were requlred to be 
made each six months. A shareholder gave the required notice of with- 
drawal at a time when an apportionment of profits was due, but had not 
been made owing to the lUness of the secretary. Beld, that the with- 
drawal value of his stock was determined by such apportionment when 
made, and not by the one preceding, but that the amount did not become 
due and payable so as to draw interest until there was a sufflcient 
amount to pay It In Its proper order In the fund applicable to Its pay- 
ment, under the by-laws. 

Scott & Staples, for plaintifF. 
C. A. McHugh, for défendant. 

SIMONTON, Circuit Judge. This is an action of assumpsit brought 
by plaintiff, shareholder in the défendant company, for the withdrawal 
value of his shares under by-laws of the corporation. The défense 
admits the right of recovery, the only question being as to the amount 
thereof and the period of time for which interest should run. The 
cause has by stipulation been submitted to the court to pass upon 
ail issues of fact as well as law, without the intervention of a jury. 
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Findings of Fact. 

Plaîntifl is a citizen and résident of tlie state of Kew Jersey. The 
défendant is a corporation created under autliority of tlie state of 
Virginia. Plaintitî is Iiolder and owner of a certificate for 100 sliares 
in tlie capital stock of the défendant company, 'So. 192, séries 32, dated 
12tli January, 1893; and also the liolder and owner of another certifi- 
cate for 100 shares in said company. No. 193, séries 32, dated on same 
day. Upon each of thèse certificates he paid, upon the receipt there- 
of, |50 per share. Each of thèse certificates of stock has printed on 
its face the following prorisions : 

"Tais stock cannot be withcirawn until one year from the date of the cer- 
tificate, when the holder thereof shall be entitled to receive $50 per share. 
After three years from the date of certificate, a member may witbdraw from 
the loan fund, upon surrender of siich cerlificnte, the amonnt paid into said 
fund on said shares, and the fuU measure of the profit made thereon, as as- 
certained at the last apportionment of profits. In the former case a wlth- 
drawal fee of $1 will be charged on each scrip of ten shares or under, and 
$2 for each scrip of over ten shares. In tlie latter case a withdrawal fee 
of $1 shall be charged for each scrip of five shares or less. and twent.v cents 
for each addltional share. Members mu.9t give sixty days' notice of with- 
drawal. The association cannot use more than one-half of the monthly re- 
ceipts of its loan fund for withdrawal, except by spécial action of the di- 
rectors. Twice each year, in January and July, the profits arising from the 
business of the association shall be eguitably divided and credited on the 
books of the association to the stock In force." 

The by-laws of the corporation (article 6, § C) hâve this provision: 

"Sixty days' notice in writing will be re(iuired at the central ofBce for ail 
withdrawals. Each notice of withdrawal will hâve attention in the order in 
whieh it is received at the central oflico. IJiilcKS tlie dircctors should other- 
wlse expressly détermine, not more than one-half of the net monthly receipts 
of the loan fund shall be applied to payiug withdrawals." 

On 12th February, 1897, plaintilï in writing gave notice to the com- 
pany of his withdrawal of certificates 192 and 193, for 100 sliares each, 
of the stock in said company. He had sent the certificates to the 
First National Bank of Eoauoke for collection, and requesting settle- 
ment in accordance with the ternis of the certificate. There were in, 
at the time this notice was received, other applications prior to that 
of plaintiff. Ail of the funds on hand set apart for withdrawals 
were applied to the jirior applications, and none of this fund was 
ready for plaintiff until 7th Deceniber, 1897, when there was money 
on hand enough to pay certificate No. 192, and on lOth December, 
1897, for the flrst time was there enough of this fund to pay certifi- 
cate No. 193. Ail funds received from this repayment of loans and 
other sources were by spécial action of the directors applied to pay- 
ment of withdrawals according to the dates at whieh they were 
listed. A statement was made of withdrawal values, under the by- 
laws, for June 30, 1890. By this it appears that the withdrawal 
value of each share in this séries 32 was $56.73. The illness of the 
secretary prevented the préparation of the semiannual statement for 
31st December, 1896. He conld not begin it until 8th February, 1897, 
and it was concluded 18th Mardi, 1897. By this the withdrawal 
value of each share in séries 32 was found to be $50.24. The plaintiff 
claims the withdrawal value of his shares as flxed by the report of 
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30th June, 1896, with interest thereon from 12tli April, 1897 (gÔ days 
after his notice). The défendant insista that the witMrawal value 
of the shares is fixed by the account as made up for 31st December, 
1897, and that interest runs from 7th December, 1897, on one certifi- 
cate, and from I6th December, 1897, on the other certiflcate. 

Conclusions of Law. 

A shareholder who exercises the right to withdraw can only do so 
in accordance with the terms prescribed by the by-laws. As 60 days' 
notice is required in this company for ail withdrawals, the right of a 
shareholder to withdraw is not consummate until the expiration of 
the 60-days notice. Until that date he is a member of the corpora- 
tion, and is not entitled to change his character as such to that of a 
créditer. From that date he becomes a creditor; that is to say, the 
amount of his debt is ascertained, and his demand is a liquidated de- 
mand, payable in the mode and at the time prescribed in the by- 
laws. Under the by-laws, every six months an account is taken and 
the profits of the business ascertained and apportioned among the 
shareholders. This fixes the value of each share during the half 
year succeeding the account. It is the ascertainment of the value 
of each share to which, and to which alone, the shareholder is enti- 
tled. So long as a shareholder remains in the corporation, he is en- 
titled to his just proportion of its profits, — the proportion just to his 
co-shareholders and just to himself. When he exercises his unques- 
tionable right to withdraw, he can take out this just proportion with 
him. The by-laws of the company fix certain periods for the ascer- 
tainment of this proportion, — the Ist days of July and January in each 
year; and the shareholder is entitled to receive the proportion which 
the books of the corporation show was the value of his share on the 
Ist days of the July or January preceding his notice of intention to 
withdraw. 

In this case the plaintiff, as he had a right to do, remained a share- 
holder and a member of the corporation during ail of the six months 
succeeding the apportionment in July, 1896, taking his share in the 
business of the corporation, — its chances of profit or of loss; know- 
ing that at the end of the six months from July 1, 1896, a new appor- 
tionment would be made and a new departure adopted. When he 
determined in February, 1897, to withdraw, he voluntarily lost his 
right to the apportionment made in July, 1896, and made himself 
subject, as every other shareholder was, to an apportionment made 
after ascertaining the condition and progress of the company during 
the last half year of 1896, when he continued to be a shareholder in 
f ull standing. He became a creditor of the corporation on 12th April, 
1897, his claim being payable in its regular turn after prior calls were 
paid. This provision of the by-laws binds him in the absence of 
fraud on the part of the offlcers of the company, and none appears 
in the record. Under the opération of the by-laws, the sum payable 
on certificate No. 192 became due on 7th December, 1897, and that 
payable on certificate No. 193 became due IBth December, 1897. The 
share and value of certiflcate No. 192 is for 100 shares, at 150.24 per 
share; and the share and value of certificate No. 193 is for 100 shares, 
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at 150.24 per share. A verdict will be entered for the aggregate of 
thèse amounts, less the charges provided for in the certificate on with- 
drawal. 



MANDELL et al. v. SAN DIEGO LAND & TOWN CO. OF MAINE (SHARP, 

Intervener). 

(Circuit Court, S. D. California. August 22, 1898.) 

Watbb Eights— Ikrigation Companies— Rights op Consumées. 

A corjwratlon which appropriâtes water under the laws of the state, 
and furnishes the same to eonsumers for domestic and irrigation purposes, 
cannot, by a private contraet with a consumer owning land within its dis- 
tributing System, limlt the time dnrlng wbich it is required to furnish 
him water se that, at the expiration of such time, it may withdraw the 
water from his land whieh bas been improved by its use, and sell it to 
a new consumer, tbough, by reason of more favorable location, a larger 
area may thereby be brought Into eultivatlon. 

In the Matter of the Pétition in Intervention of James M. Sharp. 

Henry J. Stevens, for complainant, 
Woriis & Works, for défendant. 
A. Haines, for intervener. 

EOSS, Qrcuit Judge. The question in this matter îs between the 
intervener and the San Diego Land & Town Company of Maine, a cor- 
poration of the state of Maine, suecessor in interest to the San Diego 
Land & Town Company of Kansas, a Kansas corporation, which 
latter company, pursuant to the laws of the state of California, entered 
this state, and acquired, under and by virtue of its constitution and 
laws, waters and water rights for sale and distribution, and in pursu- 
ance of that purpose constructed a large and costly réservoir, and an 
extensive distributing System of pipes, for the purpose of supplying 
with water for irrigation and domestic use the inhabitants of National 
City, in the county of San Diego, and a large adjacent territory outside 
of that city, but within the county, much of which territory was the 
property of the company, which it designed to subdivide and sell. 
It did subdivide and sell a considérable portion of its lands, and fur- 
nished purchasers thereof with water for irrigation and domestic use, 
through and by means of its pipe System; and it also furnished water 
for similar purposes to the owners and occupants of neighboring lands 
not owned or sold by the company. The intervener, Sharp, owned 
15 acres of land situated below, and within about 1,400 feet of, one 
of the company's mains; and on the 26th day of March, 1892, he and 
the company entered into a written contraet by which, in considéra- 
tion of the payments and agreements therein set forth, the company 
agreed to furnish him, subject, where not inconsistent with the pro- 
visions of the contraet, to its gênerai rules and régulations, water for 
the irrigation of his tract of land, for the term of five years, or any 
less number of years, at Sharp's option, at the rate of |11.50 per acre 
annually for each and every acre or part of an acre irrigated under the 
contraet, provided that at least 7V2 acres should be paid for at the rate 
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specified each and every year durîng the contiouance of the contract, 
—Sharp agreeing to furnish, connect, lay, and maintain in good order, 
at his own cost and expense, pipes of sufiflcient capacity and quality 
to conduct such water from the nearest main of the company, at such 
point as the company should designate, without material leakage or 
loss, and at the termination of the contract either to surrender and 
convey the Connecting pipes to the company, or to remove the connec- 
tion, and properly dose the company's main. The contract also con- 
tained this clause: 

"And in considération of tlie premises, and as a material and irrévocable 
part of thls eontract, the said party of tlie second part, bis lieirs, grantees, and 
assigns, hereby expressly waivies and relinquishes ail right and beneflt under 
and by virtue of the provisions of section 552 of the Code of Civil Procédure 
of the State of California; and also hereby expressly agrées, as a contract 
and covenant running against said above-described real estate, that ail duty, 
liability, and obligation of the party of the flrst part to furnish water for said 
above mentioned and descrlbed tract of land, or any part or parcel thereof, 
shall be governed and determined entirely by this contract; and that, at the 
expiration thereof, that ail right, claim, and demand against the party of the 
first part, Its suecessors or assigns, shall terminate and cease as absolutely 
as if this contract had never been executed, and said party of the first part 
had never furnished vrater for use upon said tract of land." 

On the hearing of this matter, the gênerai manager of the land 
and town company, who entered into the contract on its behalf with 
Sharp, was asked by the counsel for the présent company to state the 
reason "for making this spécial contract with Mr. Sharp for a limited 
length of time." His answer was: "Our reason for it was that we 
believed we had more water at that time than we had use for in 
other directions, and that by making a limited time contract we would 
be able to increase our revenue until such time as we might require 
the water at some other points." 

At the time of the making of this contract, the regular rate at which 
the company was fumishing water to consumers for irrigation was 
$3.50 an acre per annum; and it appears in évidence that the addi- 
tional |8 per acre per annum charged Sharp was intended as interest 
at 8 per cent, per annum on a valuation of |100 an acre for a sup- 
posed "water right." 

In the case of Lanning v. Osbome, 76 Fed. 319, this court had oc- 
casion to consider the respective rights and obligations of the com- 
pany and its consumers of water. It was there held, among other 
things, that water appropriated under and pursuant to the constitution 
and laws of the state of California, for sale, rental, or distribution, is 
charged with a public use, and that, Where a corporation appropriâtes 
and furnishes water for such purposes, the rates must be established 
in pursuance of law, and that no attempt to fix them by private con- 
tract with consumers is of any validity; that no such corporation, 
company, or person has the right to exact any sum of money or other 
thing, in addition to the legally established rates, as a condition 
upon which it will furnish to consumers water so appropriated ; and 
that, so long as a sufiQcient supply exists, every person within the flow 
of the System has the légal right to the use of a reasonable amount, 
of the water, in a reasonable manner, upon paying the légal rate iixed 
for supplying it. In that case the court further held that a consumer 
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who ë'ettles upon and improves land by means of water appropriated 
and distributed under and by virtue of the constitution and laws of 
the State, giving to the flrst in time the ârst in riglit, can maintain 
a suit against the distributer of such water to prevent the spreading 
of it beyond the capacity of the System, so as to endanger the supply 
of those whose rights are already vested, and upon the faith of which 
they bave invested their money and made their improvements. It 
is not necessary to repeat the reasons given for those conclusions. 
They will be found fully stated in the opinion in the case cited. 

Applying the doctrine of that case, which I am satisfled is entirely 
Sound, to the présent matter, it is clear, I think, that the purported 
contract of March 26, 1892, between the company and Sharp is a nul- 
lity. The évidence, in my opinion, does not sustain the contention 
of counsel for the company that Sharp's land is without the territory 
covered by the company's distributing System. Confessedly, lands 
almost immediately adjoining the land of Sharp, and, like his, outside 
of National ranch, are, and hâve been for years, supplied with water 
for irrigation by the company through the same main with which it 
has supplied Sharp, and those lands hâve been, and now are, being 
so supplied at the company's regularly established rates. Sharp 
is, in my opinion, entitled to stand upon precisely the same footing. 
It may be, as is contended, that the supplying of thèse consuraers will 
prevent the company, in the future, from supplying water to some 
other lands; but, in cases like the présent, the flrst in time is the 
flrst in right. A consumer whose land is situated within the flow of 
such a distributing system as that of this company, and who has, by 
means of water thereby supplied to him, made valuable improvements 
on his land, cannot be thereafter lawfully deprived of such water in 
order that the distributer may supply later comers, even though a 
larger area, by reason of more favorable conditions, may thus be 
brought under cultivation. Such a rule would manifestly work de- 
struction to the just and well-established rule that in cases like thia 
the flrst in time is the flrst in right. It résulta from thèse views that 
the intervener is entitled to the relief prayed. 



KELLY et al. v. CLOW et al. 

'Circuit Court of Appeals, Seventh Circuit. July 26, 1898.) 

No. 484. 

L Patents — Combination Claims— Novbltt. 

It is not necessary, in order to deprive a combination daim of novelty, 
that ail Its éléments sliall hâve been used together bef ore, and in the same 
relation. 

2. Same— Invention— CoMBiNATiONS. 

In determining whether a new combination of old éléments constitutes 
Invention, the most important and controlling considérations are the 
intrinsic novelty ajad utility of the concrète invention. 
8. Samb — Prior Statb dp the Art. 

In determining the patentability of an alleged invention relating to 
water-closets of the class deuominated "hopper closets," the court is not 
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necessarlly limlted, Inits considération of, prior patents, to those belong- 
Ing to that class alone, for ail water-clbsets belong to the same art. 

4. Same— Interprétation of Claims. 

Neither the patentée nor his prlvies can clalm the beneflt of rejected 
claims which he was requlred to abandon as a condition of the grant. 
Nor can he clalm such a construction of the elalms allowed as would be 
équivalent thereto. 

5. Same— Water-Closets. 

The Smith patent, No. 258,144, for improvements In water-closets, con- 
strued, and held void as to claims 1, 2, 3; and 5, In view of the prior state 
of the art, and not Infringed as to clalm 6. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

This appeal Is from a decree of the circuit court of the United States for 
the Northern district of Illinois, dismisslng the bill of the above-named 
complainants against the aVwve-uamed défendant for the Infringement of 
claims 1, 2, 3, 5, and 6 of letters patent No. 258,144, Issued May 16, 1882, 
to Robert D. O. Smith for certain alleged improvements in water-closets. On 
December 23, 1895, the patentée, Smith, asslgned the entire right, title, and 
interest in the patent to John Kelly, who, on December 25, 1895, transferred 
the entire title to Thomas Kelly & Bros., a co-partnership composed of him- 
self and Thomas and James Kelly. On March 30, 1896, the présent suit was 
instltuted. The speclûcatlon divides the water-closets theretofore in use 
into two classes, as follows: "First, those which employ a small quantity 
of water, and generally admit the same by means of an automatically slow- 
closlng cock; and, second, those which employ a large quantity of water 
discharged in a short space of time. Thèse last are flushing closets; and 
my invention relates particularly to closets of that class, although one part 
of it may be employed with a slow-closing cock." The patentée, testit'ying 
as an expert for the complainants, says: "The term 'sslow-closing cock' in the 
spécification refers to slow-closlng cocks wherever they had been prevlously 
used. They had been almost universally used with pan closets, and occasion- 
ally used with hopper closets." Thèse flushing closets are then divided Into 
two classes by the spécification, which says, "Sometimes the flush water is 
contained within the closet, and sometimes it is contalned in a cistern hung to 
the wall ovei'head." In the patentee's testimony thèse two classes are 
referred to as "réservoir closets" and "cisterns or tanlc closets," respectively. 
The spécification says: "The valve, d, may be a simple puppet valve, which 
la opened and held open by dépression of the seat, or it may be of that 
variety common in water-closets, which, being pushed open, can only close 
again slowly, permitting the flow of water to continue during the time 
occupied in closing." But the prefeiTed form of valve mechanism shown 
and described in the patent comprises two valves mounted upon a single 
stem, and so related to each other that when one is seated the other is 
unseated, the arrangement being such that in one position the water flows 
from the service pipe into the cistern or réservoir, the passage to the closet 
being meanwhile closed, and when in the other position the water flows 
from the cistern or réservoir to the closet, the passage from the service pipe 
being meanwhile closed. The valve stem extends beyond the end of the 
casing, and is engagea by an arm, f, which reaches down into the bowl 
or hopper of the closet, the arm being carried by the rock shaft, w, disposed 
above the bowl, and provided, upon the outslde thereof, with a second arm, 
y, to which is connected a lever, g, which in turn is borne upon by the seat. 
The spécification, however, says that the invention is not limlted to any 
particular means for actuating the valve stem. It says: "I therefore 
operate the valve, d, from within the water way by a stem, e, which ex- 
tends through the diseharge opening within the bowl, where It may be 
operated by a lever, f, or other mechanism attached to or operated by the 
seat automatically, or by a pull if the automatic action is not désirable. 
The modes of operating said lever, f, so as to actuate the rod, e, to open 
the valve, are varlous, and, while I show and clalm that mode which I 
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deem to be the most désirable under gênerai circumstances, I do not wish 
to restrict myself thereto, for the reason that the advantage of dispensing 
with the outside connection wlth the valve is quite independent of the liind 
of device employed to operate the inside connection." 

The only means shown and described for operating the valve stem -when 
the power is to be derived from the seat is a eompound lever, of whicli 
three différent forms are shovi'n. The spécification says: "The samo may 
consist of a eompound lever of wUich a simple and efficient form is shown 
in Figs. 1, 8, and 9, wherein the seat rests upon one member, g, and tlie 
levers, y and f, constitute the other member." The spécification also states 
that: "When the water in the réservoir, 1, is under considérable pressure, 
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and the valve, m, Is permltted to open, the water nearest the valve wUl seek 
Instant relief in a sudden and violent jet or spurt, wliereas time is required 
to set the whole body of water in motion. Tliis sudden jet is objectionable, 
because It makes a splash and splatter. To control this I set the valve, m, 
back from the outlet, r, so that the first jet is expended in a chamber, o, 
and the splash is conflned within said chamber." 

The elaims alleged to be Infringed are as follows: "(1) In a water-closet 
or other slmilar réceptacle, a water connection wherein the devices for 
operating the valve are entirely within the water way, with the valve stem 
projecting therefrom into the hopper, and actuated from within the hopper 
Itself, substantlally as set forth. (2) A valve, d. In the service pipe, com- 
bined with a controUing stem, e, entirely within the water way, and a lever, 
f, within the hopper, to engage with and actuate said stem, and mechanism 
whereby said lever, f, may be actuated substantlally a« set forth. (3) In 
a water-closet or other réceptacle, the combination of a stem entirely within 
the water way and actuating mechanism within the bowl, and a water 
connection provided with a valve, d, and a valve, m, both mounted on and 
slmultaneously operated by the same stem, and an intermediate réservoir 
exterior to the closet, as set forth. (5) In a water-closet or other similar 
réceptacle, a service pipe provided with a valve, d, a valve, m, provided 
with chamber, o, and a valve stem, e, common to both of said valves, cora- 
blned with a réservoir, 1, intermediate between said valves, and a lever, f. 
actuated by suitable mechanism, as set forth. (6) In a water-closet or other 
similar réceptacle, a water service pipe provided with a valve, d, and its 
operative stem, located entirely within the water way, combined with the 
compound lever, whereof one member, f, is within the hopper, a, and the 
other member Is outside of the same." 



802 89 FEDERAL REPORTER. 

The answer of the défendant dénies Invention In vlew of the prlor art, 
dénies infringement, and sets up the foUowlng patents as antlcipatlug the 
conaplalnants' patent, vlz.: 

No. 10,531, Issued to F. H. Bartholomew, February 14, 1854. 

No. 21,734, iBsued to F. H. Bartholomew, October 12, 1858. 

No. 26,944, Issued to I. Edelman, January 24, 1860. 

No. 45,315, Issued to W. S. Carr, December 6, 1864. 

No. 2,241, reissue, to F. H. Bartholomew, May 15, 1866. 

No. 95, 001, Issued to George Oonron, September 21, 1869. 

No. 97,639, Issued to Hobson & Mlddleton, December 7, 1868, 

No. 108,378, Issued to Morrlson & Smith, October 18, 1870. 

No. 153,197, Issued to John Jones, July 21, 1874. 

No. 182,756, issued to H. A. Hangan, October 3, 1876. 

No. 194,962, issued to J. R. Adams, September 11, 1877. 

No. 202, 193, issued to John Reid, April 9, 1878. 

No. 207,615, Issued to William McElroy, September 3, 1878. 

No. 209,870, issued to John Demarest, November 12. 1878. 

No. 216,312, issued to Hugh H. Craigle, June 10, 1879, 

No. 226,224, issued to John Demarest, April 6, 1880. 

No. 237,609, Issued to G. F. Shaffer, February 8, 1881. 

No. 244,535, issued to William Blackwood, Jr., July 19, 1881, 

No. 244,381, issued to R. P. Daggett, July 19, 1881. 

No. 261,358, issued to D. S. Keith, July 18, 1882. 

Also the (oUowlng English patents, yiz.: 

No. 1,348, issued to Harlow in 1856. 

No. 863, issued to Ross in 1857. 

No. 1,678, issued to Hardie in 1858. 

No. 2,708. Issued to Jones In 1863. 

No. 1,622, issued to Wilson in 1864. 

No. 2,621, issued to Clark in 1867. 

No. 3,990, issued to Meakin in 1877. 

No. 2,306, issued to Sutherland in 1879. 

The file wrapper and contents show that clalms 1, 2, 3, 5, and 6, ftB flrst 
p/esented to the patent offlce, read as follows: "(1) In a water-closet, or 
other slmllar réceptacle, a water connection wherein the devices for oper- 
ating the valve are entirely withln the water way, and actuated f rom within 
the hopper itself, substantlally as set forth. (2) A valve, d, in the serv- 
ice pipe, comblned with a controUing stem, e, entirely within the water 
way, and a lever, f, within the bowl, and mechanism whereby said lever, f, 
may be actuated, substantlally as set forth. (3) In a water-closet or other 
slmilar réceptacle, a water connection provlded wIth a valve, d, comblned 
with a valve, m, and an Intermediate réservoir exterlor to the closet, as set 
forth, whereby a flush of water may be obtalned wlth a small service pipe," 
(5) In a water-closet or other slmilar réceptacle, a service pipe provlded 
with a valve, d, a valve, m, provlded wlth a chamber, and a valve stem, e, 
common to both of said valves, and a lever, f, actuated by suitable mech- 
anism as set forth. (6) In a water-closet or slmilar réceptacle, a water 
service pipe provlded with a valve, d, and its operative stem, located entirely 
within the water way, comblned with the compound lever, whereof one 
member, f, is within the bowl or hopper, a, and the other member is outslde 
of the same." 

Of the above clalms the flrst, second, and sixth were rejected upon référ- 
ence to English patents Nos. 2,306 of 1879 and 2,621 of 18G7. The thlrd 
and flfth claims were rejected on a référence to a patent to Carr, No. 9,480, 
of December 21, 1852, and a patent to Bartholomew, No. 10,531, February 
14, 1854. After various amendments the claims were allowed in the form 
first above set out. In his letter of December 12, 1881, after the foregoing 
claims had been rejected, the patentée says that: "Chief among the ob- 
jectlonable features is the universal practice of operating the valves by 
means of rods which pass through the stufflng boxes or glands, and are 
therefore generally in a chronic state of leakiness. In my device there is 
no place where water can leak out except inside the hopper, where tt 
can do no harm. This is the controlling idea of my invention." 

The court below entered a decree dismissing the bill for want of equity. 
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"W. H. Dyrenforth, for appellants. 
L. M. Hopkins, for appellees. 

Before WOODS and SHOWALTEK, Circuit Judges, and BAKER, 
District Judge. 

BAKEE, District Judge (after stating the facts as above), It is 
manifest that the patentée was simply a gleaner in a lield already 
well harvested, and therefore tlie claim tliat a broad construction 
should be given to the patent is inadmissible. In view of tlie numer- 
ous prior American and Englisli patents relating to water-closets dis- 
closed in tlie record, it clearly becomes our duty to give the patent a 
construction no broader than it« terms plainly require. The patent 
is for a combination every élément of which is old, and ail that is 
claimed for it is that it obviâtes some objectionable features found 
in other similar constructions. Similar combinations are found in 
many prior patents, but ail of the éléments found in complainants' 
combination, it is claimed, are not shown to hâve been used together 
in any one of the prior patents in the same relation to each other. 
It is insisted that the novelty of the combination can only be destroyed 
by showing that ail of its éléments hâve been used together before, 
and in the same relation to each other. The contrary is well estab- 
lished. Thompson v. Boisselier, 114 U. S. 1, 11, 5 Sup. Ct. 1042; Hill 
v. Wooster, 132 U. S. 693, 10 Sup. Ct. 228; Burt v. Evorv, 133 U. S. 
349, 10 Sup. Ct. 394; Pickering v. McCullough, 104 U. S. 310; 
Florsheim v. Schilling, 137 U. S. 64, 11 Sup. Ct. 20 ; Adams v. Stamp- 
ing Co., 141 U. S. 539, 13 Sup. Ct. 66; Deere & Co. v. J. I. Case Plow 
Works, 9 U. S. App. 567, 6 C. C. A. 157, and 56 Ped. 841; Lumber 
Co. V. Perkins, 53 U. S. App. 66, 94, 25 C. C. A. 613, 616, and 80 Fed. 
528, 531. In the case last named this court quoted the following 
from the testimony of Mr. Powers, one of the experts testifying in 
the case: 

" 'But, on the other hand, in order to antlelpate the claim of a patent, ail of 
its éléments, elther identically or substantially, must be found in the same 
relation and combination with each other in some one patent or device;' " and 
proceeded to say: "To the doctrine of sélection he refused to subscrilje, and 
for that reason failed to flnd tlie invention of Perkins in the patent of 
O'Connor. In matters of fact the entire testimony of the witnesses shows 
them to be in substantial accord. The différences of opinion are explained 
by Mr. Powers' mistaken understanding of the rule by which the patentability 
of combinations of old devices should be determined. That the mère bringing 
together, in a new combination, of old devices or éléments, especially if they 
belong to the same art or arts kindred to that to which the combination be- 
longs, does not constitute invention is well settled. *It is not enongh that 
a thing shall be new, in the sensé that in the shape or form in which it is 
produced it shall not hâve been before known, and that it shall be usefui, but 
it must, under the constitution and statute, amount to an invention or dis- 
covery.' " 

In determining whether a new combination of old éléments consti- 
tutes invention, the most important and controlling considérations are 
the intrinsic novelty and utility of the concrète invention. One élé- 
ment of novelty and utility claimed for the présent invention consista 
in placing the valve in the water way in connection with mechanism 
to actuate a valve stem within the hopper, by which meaus any leak- 
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âge în or about the valve is discharged into the hopper. The pat- 
entée, in his letter of December 12, 1881, to the commissioner of pat- 
ents, declared this to be the controUing idea of his invention. An- 
other élément of novelty and utility claimed for the combination con- 
sists in providing a chamber, o, in which the valve, m, moves, and in 
placing this valve back from the outlet, r, so as to dissipate the splash. 
The alleged novel adjustment of the valve in the water way, whereby 
ail the leakage is received into the hopper, is found in a number of 
prior devices disclosed in the record. In view of the prior art, the ar- 
rangement of the valve to convey the leakage into the hopper, as 
shown in complainants' patent, lacks the essential élément of novelty. 
In regard to the other feature of novelty, it is apparent that the patent 
furnishes no information as to the size of chamber, o, nor in référence 
to the distance back from outlet, r, at which the valve, m, should be 
placed. In thèse particulars the mechanic is left to the exercise of 
his own judgment. It is évident, therefore, that neither the size of 
the chamber, nor at what distance back from the outlet the valve, m, 
should be placed to dissipate the splash, can be deteimined except by 
experiment. "Accurate description of the invention is required by 
law for several purposes: (1) That the government may knovr what 
is granted, and what will become public property when the term of the 
monopoly expires; (2) that licensed persons desiring to practice the 
invention may know during the term how to make, construct, and use 
the invention; (3) that other inventors may know what part of the 
field of invention is occupied." Bâtes v. Coe, 98 U. S. 31, 39. The 
complainants cannot appropriate to themselves every size of chamber, 
and every distance from the outlet at which to place the valve. The 
défendant placed its valve as close as possible to the outlet, and it has 
no chamber, o, and it cannot, therefore, be held to infringe, without 
disregarding the positive requirements of the statute. 

Nor can we assent to the contention that in determining the patent- 
ability of the alleged invention in suit we may not look to prior water- 
closet patents unless they belong to the class denominated "hopper 
closets." It is clear that ail water-closets belong to the same art. 
Simply to remove from a pan closet the devices for discharging the 
leakage about the valve into the trunk, and to adjust the same devices 
to a hopper closet, would involve nothing more than could be accom- 
plished by any mechanic skilled in the art, who desired to make the 
change. Nor would a mère change of the devices from a perpendicu- 
lar position to a horizontal one involve invention. 

The flrst claim is not limited to a valve of any particular descrip- 
tion, and hence any valve device is included, so long as the "devices 
for operating the valve are entirely within the water way, with a 
stem projecting into the hopper, and actuated from within the hop- 
per itself." It is to be borne in mind that the object of this arrange- 
ment is to dispense with the use of "stuflBng boxes" and "glands," and 
to conduct any leakage into the bowl. The patents of Andersen, 
Lankford, and Worthington ail show every élément of the flrst claim, 
but they are not for water-closets, and therefore the valve stems do 
not project into hoppers; but they do project into réceptacles of différ- 
ent kinds, and in view of the words "or other similar réceptacle," in 
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the flrst part of the claim, the word "hopper" in tte latter part can- 
not be construed to exclude every other réceptacle. Thèse patents 
do not, perhaps, technically constitute an anticipation of tliis daim, 
but they do show that it was old to combine in a réceptacle a water 
connection wherein the devices for operating the valve are entirely 
within the water way, with a valve stem projecting therefrom into the 
réceptacle, and actuated from within the réceptacle itself. Indeed, 
this is admitted by the complainants' expert. In view of thèse pat- 
ents, and especially in view of the American patents to Adams, Bar- 
tholomew, Craigie, Demarest, Jones, McElroy, Morrison & Smith, 
and particularly the English patent No. 3,990, ail of which relate to 
water-closets, it seems clear that the combination embodied in this 
claim does not constitute a patentable invention. 

The second claim is not expressly limited to a water-closet. It 
does not use the term "water-closet," nor is the réceptacle into which 
the water is discharged expressly designated. From the use of the 
words, "within the hopper," it may perhaps be inferred that the com- 
bination relates to water-closets. Like claim 1, it is not limited to a 
valve of any particular construction, nor is it limited In respect to the 
mechanism for actuating the valve stem further than that it shall con- 
sist of "a lever, f, within the hopper, to engage with and actuate said 
stem, and me^^hanism whereby the lever, f, may be actuated." This 
does not limit the claim to a seat connection, but it includes any 
mechanism whereby the lever may be actuated. The spécification ex- 
pressly provides that the actuating mechanism may be a pull. Thus 
construed, this claim, if not technically anticipated by the American 
patents of Adams, Bartholomew of 1858 and 1866, Boyle, Craigie, 
Demarest, McElroy, Morrison & Smith, and the English patent No. 
3,990, shows no such différence in the arrangement of the éléments 
of the combination as to constitute a patentable invention. The Eng- 
lish patent No. 3,990 contains every élément of this claim. It bas 
a valve in the service pipe, a controlling stem entirely within the 
water way, a part, c, within the hopper, to engage with and actuate 
the stem, and a seat by which this part, c, is carried. The part, c, 
when considered alone, perhaps does not constitute a lever, but the so- 
called lever, f, does not properly constitute a lever. Each might be 
more properly designated as an arm. However, it perf orms the same 
fonction in substantially the same manner. 

The third claim differs from those preceding in that it includes the 
two valves and an exterior réservoir communicating with the valve 
case at a point between the valves. This claim, as originally pre- 
sented, was as follows: 

"In a water-closet or other similar réceptacle, a water connection provlded 
with a valve, d, combined with a valve, m, and an Intermediate réservoir 
exterior to the closet, as set forth, whereby a flush of water may be obtained 
with a small service pipe." 

This claim was rejected upon référence to patents to Carr, No. 9,480, 
and to Bartholomew, No. 10,531. The patent to Carr shows a water- 
closet having a water connection provided with two valves, and an 
intermediate réservoir exterior to the closet, and communicating with 
the valve case at a point between the two valves. The Bartholomew 
89 F.— 20 
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patent shows a similar arrangement. In order to avoid tliese référ- 
encés, the claim was amended to read as f oUows : 

"In a vater-closet or other similar réceptacle, a water connection provided 
with a valve, d, comblned vf ith a valve, m, both mounted on and simultaneous- 
ly operated by the same stem, ànd an ilitermediate réservoir extef ior to the 
closet, as set forth." 

The amendments consisted in limiting the claim to the two valves 
"both mounted on and simultaneously operated by the same stem," 
and in omitting the words, "whereby a flush of water may be obtained 
with a small service pipe." In this form the claim was again rejected. 
The claim was then amended by omitting the word "same" occurring 
bef ore the word "stem," and by adding the words "a water connection 
provided with a stem entirely within the water way." In this form 
the claim was objected to, and was rewritten in the form in which it 
now appears in the patent. 

It is évident that the complainants cannot assert any right to the 
form of the combination embodied in any of the rejected claims. 
Whether such rejection and the patentee's acquiescence therein are 
to be regarded as a dedication, an estoppel, or a waiver, they con- 
clude him and his privies. Neither the patentée nor his privies can 
daim the benefit of his rejected claims, nor such a construction of 
the claims allowed as would be équivalent thereto. He cannot claim 
such a construction of his patent as would include what he was ex- 
pressly required to abandon as a condition of the grant, even if it 
takes away a material part of his real invention. Morgan Envelope 
Co. V. Albany Perforated Wrapping Paper Co., 152 U. S. 425, 14 Sup. 
et. 627. It will be seen that an attempt was first made to procure the 
allowance of a claim which was not limited to the relations which the 
valves, d and m, bore to the stem. Such a claim would hâve carried 
any arrangement of the valve stem in the combination claimed. Fail- 
ing in this attempt, the daim was amended for the purpose of avoiding 
the références by limiting it to the valves "both mounted on and 
simultaneously operated by the same stem." The effort was then 
made to eliminate the word "same" before the word "stem," which 
met with failure, and the word was restored as it now appears in 
the third claim. In view of thèse rejections and amendments, it 
seems clear that the only novelty which induced the allowance of 
the claim consisted in the combination in which the two valves are 
both mounted on and simultaneously operated by the same stem. 
The claim must be so construed as to exclude any combination in 
which the two valves are not both mounted on and simultaneously 
operated by the same stem. Any other construction would give the 
complainants the benefit of the rejected claims. The defendant's 
valves are not mounted on nor operated by the same stem. In com- 
plainants' device counterweigbts are employed to lift the seat, or 
the mechanism which is employed to actuate the lever, f, and carry 
lever, f, away from contact with the stem, e, whenever the ilush water 
is to be liberated. The water pressure behind valve, m, then moves 
the valve, and there is no force to cause the valve to close again 
until the seat is wholly or partially depressed. In the defendant's 
device, a powerful spring is employed within the valve case and 
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around the valve stem. TMs spring is sufficiently strong to force 
the valve, m, away from its seat, and to sustain the weight of the 
seat constantly resting upon the valve stem. In the defendant's de- 
vice a single élément, the spring, performs the twofold and separate 
functions performed by the counterweights and water pressure of 
complainants' device. The same resuit is produced, but the means 
employed are différent. Besides, in view of the patents hereinbe- 
fore cited, this claim, if not fully anticipated, discloses no such ad- 
vance over the prior art as amounts to invention or discovery. 

Ail the preceding claims are limited to.the valve device having 
a valve stem located entirely in the water way, and projecting into 
the hopper to engage mechanism arranged therein by which the 
mechanism is actuated. Claim 5 does not contain this limitation. 
So far as the valve stem is concerned, this daim simply recites that 
it is "common to both of said valves." By its terms it is not im- 
portant whether the stem extends into the hopper or not. The 
claim calls for a "lever, f, actuated by suitable mechanism" for 
actuating the valve stem. This mechanism includes either a seat or 
a pull. In terms the claim does not require the lever, f, to be located 
within the hopper. The claim includes the chamber, o, disposed be- 
tween the valve, m, and the outlet, r, for the purpose of dissipating 
the splash occurring when the valve is unseated. We hâve already 
shown that neither the spécification nor daim furnishes any infor- 
mation in regard to the size of the chamber, or in référence to the 
distance back from the outlet at which the valve, m, should be placed. 
This is left to be determined by experiment based upon the expé- 
rience of the mechanic. The object to be accomplished, however, 
makes it clear that the valve should be set back several inches, 
and this is admitted by the complainants' expert. If the claim is 
not void for uncertainty for reasons hereinbefore stated, and is not 
anticipated, still, as the défendant seats its valve close to the outlet, 
and does not use the chamber, o, it does not infringe. In any event, 
we fail to discover anything in this claim which, in view of the patents 
in the record, involves invention or discovery. 

The sixth daim includes the valve, d, which controls the flow of 
water from the service pipe, and its operative stem within the water 
way, combined with the compound lever, whereof one member, f, is 
within the hopper and the other member is outside of the same. 
The claim is limited to the compound lever specifled. The mechan- 
ism for actuating the valve stem in the defendant's device consists 
of the hinged seat having upon its under side an arm which projects 
down into the bowl, and engages the projecting end of the valve 
stem. This is not a compound lever in any sensé of the term. It 
constitutes nothing but a simple lever. The sixth claim is not in- 
fringed by the defendant's device, because it fails to use a compound 
lever. Indeed, this appeared so évident that the patentée in his 
testimony in eiïect concèdes that the defendant's device does not in- 
fringe the daim. We ai'e of opinion that no error was committed in 
dismissing the complainants' bill. The decree will therefore be 
afflrmed, at the cost of the complainants. 



308 89 FSDERAL EŒFOBTBB. 

ANTISDEL V. CHICAGO HOl^EL CABINET CO. 
(Circuit Court of Appeals, Seventh Circuit October 3, 1898.) 

No. 498. 

1. Patents— Suit for Infbingement. 

A complalnant in a suit tô enjoln a threatened Infrlngement cannot 
make a preliminary injunctlon tlie sole object of bis blll, and will not be 
permitted to hold such order in force, and rest upon that and a decree pro 
confesso, wben a timely motion for dissolution is made by the défendant. 

2. Samk— EsTOPPBi, TO Deny Validitt of Patent. 

One sued for infringement is not estopped to deny the validity of the 
patent by a contract by which he became agent for the sale of the pat- 
ented article, where such contract was terminable at wlU, and he re- 
pudiated the agency before the alleged Infrlngement. 
8. Contract— Who may Bnforce. 

A contract between the principal stoekholders in a corporation by 
which each agreed that, so long as he retained hls stock, he should work, 
in the business to which the corporation related, only In the name of the 
corporation, and for the beneflt of ail the parties, cannot be enforced or 
taken advantage of by the corporation, which was not a party to it, in a 
suit against one of the parties, to which the others are not parties. 

4. Patents— Suit for Infringement — Estoppel. 

A défendant is not estopped to deny the validity of the patent by the 
fact that he is a stockholder in the complalnant corporation. 

5. Samb— Validity— Aggrbqation of Parts. 

The doctrine of aggregatlon applles, not alone to a machine, but to an 
article of manufacture. 

6. Same— Invention. 

A device, to be patentable, must be novel, whether a manufacture or 
a machine, within the meanlng of the patent law; and the test of novelty 
is the same in both cases. 

7. Same— HoTBL Cabinet. 

The Manly & Daily patent. No. 486,113, for an hôtel cabinet, Is void for 
want of invention. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

This appeal is from an order of Febrnary 7, 1898, refuslng to dissolve a 
preliminary injunction issued on July 17, 1894, in pursuance of an order of 
that date against "infringing upon the complainant's rights under letters 
patent of the United States No. 486,113." The bill shows that the patent, 
which bears date November 15, 1892, was issued to John A. Manly and 
Charles T. Daily, as assignées of David B. Lincoln, the alleged inventer, and 
that, by mesne assignments duly recorded, the complalnant, incorporated 
under the name "Chicago Hôtel Cabinet Company," had become the sole 
owner of the patent. It is also alleged that in December, 1891, Manly and 
Daily, who were then engaged In making and selling the advertising cab- 
inets described in the letters patent afterwards granted, entered into a writ- 
ten contract with the défendant, whereby he agreed to enter and remain in 
their employment for two years, devotlng bis entire time and attention to 
the business of placing cabinets and securlng advertisements therefor; that 
the contract was assigned to the complalnant upon its incorporation, and 
that the défendant remained In Its employment during the two years stipu- 
lated and thereafter upon the same terms, the contract, it Is alleged, having 
"been extended until the présent time by the implled assent of your orator 
and the said défendant"; that in the conduct of the business the complaln- 
ant bas furnlshed the défendant with a sample cabinet and a set of plates, 
photographs, and lithographs and necessary materlal for prosecuting the 
business, and, upon hls weekly reports showlng business donc, has advanced 
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to him, In payment of his commission, a percentage ot the face of the con- 
tracts reported; that recently, instead of carrying eut his agreement in 
good falth, according to instructions sent hlm, he has surreptltlously, and 
without right or authority, and without terminating his employment, or 
givlng notice of his intention or désire to be released from the obligations of 
his contract, talîen in his own name one or more contracts wlth hôtel 
keepers, whereby he has agreed to furnish an advertising cabinet in défiance 
of complainant's rights, and, as eomplainant belleves, in infringement of 
sald letters patent, and has threatened and declared, both to the hôtel keep- 
ers and to the officers of the Company, that he would Ignore and disregard 
the company's rights under the patent, and would furnish cabinets like 
that of the patent to hôtel keepers, and would secure, and in fact has secured, 
from them, agreements to take and use the same, and has secured from 
advertisers advertisements to be placed on the cabinets. In défiance of his 
obligations to the eomplainant and of its rights under the patent; that the 
défendant, during his employment, has carried with him, and has used, 
a copy of the letters patent in obtalning contracts wlth hôtel keepers and 
advertisers, alleging their validity, and asserting the complainant's rights 
thereunder; that orally and in writing the défendant has threatened to 
infrlnge upon complainant's exclusive rights under the patent, has denled 
the validity thereof, and announced his détermination to wholly disregard 
the same, once especially in a letter of May 9, 1894, of which a copy is made 
an exhiblt, and that the eomplainant fears that, unless restrained, the de- 
fendant will violate and Infrlnge the exclusive rights granted under the 
patent, and will cause eomplainant great loss and irréparable damage; that 
the défendant is Insolvent; that he has been requested to refrain from such 
Infringement, but has refused so to do, and still threatens to proceed. Other 
averments need not be stated. The prayer of the bill, walving answer un- 
der oath, is in part that the défendant be perpetually enjoined and restrained 
from maklng. using, or vending advertising cabinets made according to 
the patent; that the patent be declared valid, the eomplainant adjudged the 
owner, and a preliminary or provisional injunction issued. 

Subpœna was duly issued and served upon the défendant, and also notice 
of an application to be made for an injunction on May 28, 1894, was served 
upon hlm personally on the preceding 21st. On the day set, notice of a 
postponement of the hearing was accepted by the défendant' s attorney; 
but when, on July 17th, the order for an injunction was granted, it is not 
recited and does not appear in the record that the défendant was présent or 
was represented. ïhe order, by its terms, was to be "without préjudice 
to the right of the défendant to move for the dissolution of the injunction." 
On October 22, 1894, the défendant not appearing, a decree pro confesso was 
entered for waht of an answer. On July 19, 1897, the défendant made an 
affidavit, and his solicitors signed a notice addressed to the solicitor for the 
eomplainant to the efCect that on the next day, or as soon thereafter as 
practicable, the défendant would présent the affidavit, and move the court 
to set aside the default, and to allow him to plead, answer, or demur to the 
bill. The material part of the affidavit is that no copy of the injunction was 
ever served on the défendant; that he lately first learned that the eomplain- 
ant claimed to hâve had an injunction issued against him; that early in 
June, 1894, soon after the bill was flled, Manly and Daily, who owned ail 
but two shares of the capital stock of the eomplainant company, and the 
défendant, began negotiations for the settlement of the matters complained 
of in the bill; that the negotiations progressed favorably, and before July 
17, 1894, reached a practical agreement, which on July 30, 1894, was re- 
duced to writing, and signed, whereby the défendant purchased and becamo 
the owner of 167 of the 500 shares of the capital stock of the company, 
and It was agreed that the suit should be dismissed; that the défendant 
relied upon the agreement, but the eomplainant, in bad faith and in fraud 
of his rights, had an injunction issued after a settlement had been practically 
reached, and in October, after the agreement had been signed, had the de- 
fault entered against him; that the eomplainant had no claim in fact to any 
relief against him; and that, as counsel advlse, no grounds for relief In 
equity are alleged. Manly and Daily each made aflîdavit, denying that 
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portion o( the defendant's afBdavlt to the contrary, and assertlng that It 
was understood and agreed, as a part of the settlement, that the suit and 
the injunctlon should stand, and that the injunction was Issued and the 
default taken with the full knowledge of the défendant. AU thèse aflidavlts 
and the notice of the motion seem not to hâve been filed until October 4, 
1897, when— the parties présent— the court ordered the default set aside upon 
payment of ail costs by the défendant, and two days later, the costs havlng 
been pald, the défendant was glven tlme to plead. He demurred to the 
blU, and, the demurrer havlng been overruled, on November 6, 1897, he an- 
Bwered, denylng that he was under contract or other obligation, légal or 
moral, to work for the complainant when the bill was filed, denying inven- 
tion and infrlngement, and averring two years' prier public use in numerous 
hôtels named, and anticipation by numerous prlor patents specifled. In 
supiMjrt of the motion to dissolve the injunctlon, the défendant read three 
affldavits of hls own. In addition to that of July 19, 1897, and put in évi- 
dence a number of prlor patents. In opposition to the motion, besides the 
affidavlts Of Manly and Daily in response to the motion to set aside the 
default, were read affldavits made by offlcers of the company and others, 
two of whom testlfied as experts, but only in gênerai terms, — one to the 
novelty, and the other to the infrlngement, of the patent In suit. The agree- 
ment of July 30, 1894, was a trlpartlte Indlvidual contract, executed by 
Daily, Manly, and Antisdel, and, besides the sale of stock in the company 
by Daily and Manly each to Antisdel, and besides providing a rate of com- 
mission for sales of cabinets, contalns the stipulation "by ail parties to this 
contract that ail business done by any of them in the advertising business 
In the United States of America or Canada shall be done In the name of the 
company, and for the beneflt of ail the parties concerned, ♦ * • to hold 
good as long as the sald parties are stockholders In the sald company." 
There was also a contract executed on December 8, 1894, by the cabinet 
company and Antisdel, whereby the latter agreed "to dévote his whole time 
and attention to soliclting on the cabinets gotten out by the company untll 
December 31, 1895," but that contract was not renewed or in any way con- 
tlnued in force after that date. 

The following letters patent of earlier date than the one In suit are in 
the record: 5,214 and 7,170, to L. W. Burton; 27,964, to D. B. Lincoln; 
68,458, to W. P. Delaplain; 115,404, to A. W. McAllIster; 155,101 and 181,- 
868, to J. D. Mortimer; 205,151, to J. Tatham; 217,905, to O. Saekett; 
218,883, to S. W. Hopklns; 236,861, to E. M. Tree; 265,862, to H. Porter; 
269,681, to F. King; 301,318, to J. N. Ackerman; 319,720, to J. M. Hubbard; 
358,644, to D. P. Brophy; 361,995, to T. Dougherty; 362,926, to 0. M. Ben- 
nlnghous; 377,414, to I. B. Stone; 380,391, to O. C. Hofeman. 

Henry M. Matthews and Edward Taggart, for appellant. 
C. C. LintMcum, for appellee. 

Before WOODS and SHOWALTER, Circuit Judges, and BAKJIR, 
District Judge. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

If considered as brought for the purpose of enfcrcing obligations of 
contract, the bill would bave to be dismissed because it does not show 
the diverse résidence and citizenship of parties necessary to give the 
court jurisdiction. The contract alleged, however, is not one which 
could be specifically enforced, and, unless the suit is for an injunctlon 
against infrlngement of letters patent, no sufflcient ground for équi- 
table relief is stated. 

The first proposition of the appellant — urged on the authority of 
Depeyster v. Graves, 2 Johns. Ch. 148; Duncan v. Finch, 10 111. 296; 
Woodworth v. Edwards, 3 Woodb. & M. 120, Fed. Cas. iS[o. 18,014; 
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10 Am. & Eng. Enc. Law, 1019 — is that "the want of due diligence on 
the part of the complainant in prosecuting a suit in equity is always 
a cause for dissolving an injunction." This proposition and the au- 
thorities cited, it is answered, are net applicable because in this case 
"there was nothing for the complainant to do * * * after having 
obtained the preliminary injunction and default. The object of the 
bill was to restrain a threatened infringement, and until there was 
an actual infringement there was no occasion for taking any further 
steps in the suit." The implication hère that a temporary injunction 
may be the sole object of a bill is not true. Such relief is granted 
only as incidental and auxiliary to the final relief prayed, which, of 
course, may be only an injunction. The appellee, therefore, had no 
right to rest upon the preliminary order and the decree pro confesse, 
unless there was an excuse for so doing; but if it be true, as upon the 
évidence the court may well hâve found, that the order for the in- 
junction was entered with the knowledge of the appellant, and that 
when the agreement of July 30, 1894, was executed, it was the under- 
standing of the parties that the suit should not be dismissed, and that 
the injunction should remain in force, that was sufScient excuse, so 
long as nothing inconsistent with the understanding occurred, not only 
for the failure of the complainant to prosecute his suit to final decree, 
but for the delay of the appellant to move for the dissolution of the 
preliminary order and writ of injunction; for, while a diligent prose- 
cution is the duty of a complainant, it is also the rule that lâches or 
unexcused delay of a défendant in moving for the dissolution of a 
preliminary injunction mav constitute ground for denying the mo- 
tion when made. High, Inj. (.3d Ed.) § 1480. 

Another objection urged to the granting of the injunction is that it 
was not alleged nor proved that the validity of the patent had been 
adjudged, or that there had been such public acquiescence as to make 
an adjudication unnecessary. We deem it a sufflcient answer to this 
that the défendant, while engaged in selling the patented article, had 
been accustomed to represent to the public that the patent was valid. 
As against Mm, that was better proof of the validity of the letters 
than any ordinary évidence of public acquiescence could hâve been. 
We do not assent, however, to the contention of counsel for the ap- 
pellee, that by the agreements into which the appellant had entered, 
and by what he did in performance of them, he became estopped to 
deny the validity of the patent. The first agreement, which by its 
terms was limited to two years, had been continued in force, it is 
averred, by mutual consent, but not for any definite time; and, 
manifestly, the appellant was at liberty to quit the agency whenever 
he should choose, and, in respect to his subséquent conduct or deal- 
ings, could be bound by no continuing estoppel dépendent on the 
agreement. If the suit were for an account of the proceeds of busi- 
ness done in the course of an agency, the doctrine of estoppel de- 
clared in the case cited of Kinsman v. l'arkhurst, 18 How. 289, wonld 
apply; but the question hère is whether one who has been under 
a contract of agency, determinable at will, to sell a patented article, 
if he discovers or concludes that the patent is invalid, may openly 
re'pudiate the agency, and, when sued for subséquent acts of infringe- 
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ment, may plead the invalidity of the patent as a défense. "We know 
of no authority, and believe there is no sound reason, to the contrary. 
The contract of July 30, 1894, was made after the suit was brought 
and the injunction issued, and, besides, is a contract to which the cab- 
inet Company is net a party, and in which it has no interest. It is 
a contract by which the principal stoclîholders stipulated with each 
other individually that, so long as they were stockholders, ail business 
done by any of them in "the advertising business" in the United 
States or Canada should be done in the name of the company, and for 
the beneflt of ail the parties. Whether Manly and Daily hâve them- 
selves llved up to that contract, and under ail the circumstances 
might be entitled to an injunction against Antisdel, forbidding the 
sale of advertising cabinets and of advertising privilèges by him ex- 
cept in the name of the company and for the beneflt of the parties to 
the agreement, could be properly determined in a suit brought by them 
against him for that purpose; but in this suit, to which they are not 
parties, it is not compétent for the cabinet company to assert for its 
beneflt their supposed rights under a contract to which it is neither 
party nor privy. It has been suggested, but manifestly cannot be 
true, that merely because he is a stockholder in the cabinet company, 
the appellant may not deny the validity of a patent owned by the com- 
' pany. 

It follows that the question of the validity of the patent must be de- 
termined upon its merits, unaffiected by estoppel or any considération 
of Personal equity. 

In answer to the objection that the patent is for an aggregation, 
it is insisted that the doctrine of aggregation does not apply, be- 
cause the patent is not for a machine, which has a law of action, but 
is for an article of manufacture, patentable for its peculiarities of 
construction "if each enters into the structure in sudh a way as to 
make it a new and useful device as a whole." Even by tMs rule 
the cabinet in question was not patentable, because it contains many 
old features or parts which in no way contribute to the novelty of the 
device as a whole, and whatever novelty there is in it is conflned to 
one or two features of construction. But the proposition that the 
doctrine of aggregation is restricted in its application to machines 
as distinguished from articles of manufacture does not seem to be 
sustained by the decided cases. Hailes v. Van Wormer, 20 Wall. 
353; Eeckendorfer v. Faber, 92 U. S. 347; Trimming Co. v. Welling, 
97 U. S. 7; Slawson v. Eailroad Co., 107 U. S. 653, 2 Sup. Ct. 663; 
Bussey v. Manufacturing Co., 110 U. S. 146, 4 Sup. Ct. 38; Hill v. 
Wooster, 132 U. S. 693, 10 Sup. Ct. 228; Rob. Pat. §§ 154, 182, 185, 
note 1. See, also, Campbell v. Bayley, 18 U. S. App. 486, 11 C. C. A. 
284, and 63 Fed. 463, and cases there cited. 

Aside from the question of aggregation, this patent is invalid for 
the other reason urged that the device described is not an invention 
or discovery. To repeat the language used in Campbell v. Bayley, 
supra: 

"Whether, wlthln the meaning of the patent law, a device should be deemed 
a manufacture or a machine, in order to be patentable it must be novel; and 
by the decided cases the test of novelty would seem to be essentlally the 
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same In the one instance as In the other. 'Nothlng short ot Invention or 
dlscovery wlU support a patent for a manufacture, any more than for an 
art, machine, or composition of matter,' sald Justice ClifEord, in Milligan & 
Hlggins Glue Co. v. Upton, 4 CllfC. 237, 251, Fed. Cas. No. 9,607; and the same 
expression Is repeated In Collar Co. v. Van Dusen, 23 Wall. 530, 563, in context 
wlth the followlng pertinent statement: 'Articles of manufacture may be new 
In the commercial sensé when they are not new In the sensé of the patent 
law. New articles of commerce are not patentable as new manufactures, 
unless it appears In the given case that the production of the new article 
Involved the exercise of Invention or diseovery beyond what was necessary 
to constriict the apparatus for its manufacture or production.' " 

This patent perhaps shows some features not beferê combined in 
exactly the same way, but "it is not enough that a thing shall be new 
in the sensé that in the shape or form in which it is produced it shall 
not haye been before known, and that it shall be useful, but it must, 
under the constitution and the statute, amount to an invention." 
Thompson v. Boisselier, 114 U. S. 1, 11, 5 Sup. Ct. 1042. 

It is suggested that the margin of invention is certainly as great in 
this as in the récent case of Williams v. Wrapper Co., 30 C. C. A. 318, 
86 Fed. 641, decided by this court. But it is only necessary to refer 
to the opinion there delivered for the clear distinction between the 
cases. It was there said of the Williams' invention, but cannot be 
said of the device now in question: 

"It Is différent from anythlng before it, and is not an obvions or natural 
suggestion of what had preceded it in the art. * * * Simple as it Is, it 
was a happy thought, and we hold It to hâve been a patentable diseovery, 
because it was not directly suggested by anythlng whioh preceded it in the 
art to which It belongs, and was not falrly or logically deducible from any or 
ail of the prlor f orms of construction." 

Thèse expressions were carefully framed, and are believed to em- 
body an accurate statement of the gênerai rule by which, in respect 
to novelty, the patentable and the unpatentable are to be distin- 
guished. 

The decree below is reversed, with direction to dismiss the MIL 
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(Circuit Court, S. D. lowa, C. D. September 14, 1898.) 

No. 2,350. 

1. Patents — Suit for Inpringemest— Estoppbl dp Assionor. 

The assignor of a patent, when sued In equlty by hls assignée for in- 
fringement, is estopped to aver or attempt to prove that the patent is 
invalld for want of utillty, invention, novelty, or other like reason; and 
évidence taken by him for that purpose wlU be stricken out on motion, 
though no exception was taken to hls answer setting up such défense. 

8, Equitt Practicb — Striktng dut Tbstimony. 

Where a party takes évidence plainly inapplicable to any legltimate 
Issues involved, and for a purpose foreign to the litigatlon, such évi- 
dence will, on motion, be stricken out, and costs imposed on the olïending 
party. 

R. Patents— Inpringembnt—Presumption from Irsuancb op Patent. 

The granting of letters patent carries with It the presumption that 
the article patented is the result of inventive genius, and does not In- 
fringe upon any patent previously issued from the same office. 
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4. Sàme— Construction of Claims— Pionbek Invention. 

Wlieré an applicant for a patent, after the rejeetion of several broad 
claims for hls Invention for want of novelty, and as not patentable in 
View of tbe state of the art, acquiesced In such rejectlons by the flling 
of a revlsed clalm, coverlng only certain instrumentalitles, ail of which 
were old, in eomblnatlon, as described in détail, upon whlch clalm a pat- 
ent was issued, such elaim Is not entitled to the libéral construction given 
to pioneer Inventions. ■ 

6. Same— Patent por Combination. 

A claim which by amendment Is restrlcted to a combination in con- 
séquence of the rejeetion of broader claims Is to be narrowly construed 
against the patentée, and strictly confined to the spécifie combination as 
described. 

6. Samk—Infringkment— Equivalent Parts. 

"Where, after the rejeetion of two broader claims, an application for a 
combination of instrumentalitles in the construction of a calf weaner, and 
specifying a "flexible strap or chain, a, Connecting the Chin band wlth 
the bow, b," was rejected; one objection stated by the examiner being 
that "the particular location" of such strap or chain was not set forth, 
and in response to such objection a fourth amended application was 
flled, describing the part as "an elaçtic connection, a, located in the 
médian Une of the device, and attached to the chin band and also to the 
back bow of the cage, ail as specified,"— the "particular location" of the 
part became an essential feature of the combination, which is not in- 
frlnged by an article in which the part équivalent in its function is at- 
tached in a différent place. 

7. Same— Rni.ES of Constrdction— -Suit et Assignée against Asstgnor. 

The doctrine that the assigner of a patent warrants its validity, which 
he cannot attacli as against his assignée, does not extend to the scope of 
the patent, which, in a suit for Infringement brought by the assignée 
against the assigner, must be construed in accordance with the same 
rules that are applied where it is still owned by the patentée. 

8. Same— Calf Weaners. 

Patent No. 419,078, for Improvement In calf weaners, construed, and 
. Jield not in'fringed. 

This was a suit in equity brought by J. E. Griffith against Samuel 
E. Shaw and another for infringement of a patent. Heard on tlie 
pleadings and proof s. 

Silas C. Sweet, for plaintiff. 

Poole & Brown, for défendant Shaw. 

WOOLSON, District Judge. On January 7, 1890, the défendant 
Shaw obtained from the United States letters patent No. 419,078, for 
improvement in calf weaners. On August 11, 1891, he assigned said 
letters patent and ail his interest therein to plaintiff, Griffith, who 
is the sole owner thereof. Another issue of letters patent for calf 
weaners was subsequently, to wit, on April 11, 1893, duly granted 
to said défendant Shaw. The bill herein allèges that the calf weaners 
manufactured under this second issue of letters patent are an infringe- 
ment of the flrst letters patent, and that the défendant Barbée Wire 
& Iron Works, an Illinois corporation, résident in that state, had, 
under direction, etc., of défendant Shaw, manufactured a large num- 
ber of calf weaners, in accordance with the spécifications, etc., of 
said second issue of letters patent, and thereby, to plaintiiï's great 
damage, infringed upon plaintiff 's said letters patent; wherefore de- 
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crée for damages and writ of injunction are prayed. Défendant Bar- 
bée Wire & Iron Works has not appeared herein, nor bas such service 
been made thereon as that the court has jurisdiction of said défend- 
ant. The issues before the court are between the plaintiff and de- 
fendant Shaw only. Counsel for plaintiff has called the attention of 
the court to what he claims to be such relation and connection of 
counsel for défendant Shaw with the défendant Barbée Wii-e & Iron 
Works as to aùthorize the court to exercise jurisdiction herein over 
said last-named défendant. In my judgment, the pleadings, évidence, 
and record do net aùthorize the court thus to act. As yet this court 
has not acquired jurisdiction herein over said défendant vForks. 

The sole issue under the pleadings and évidence herein is whether 
calf weaners manufactured under the said second issue of letters pat- 
ent to défendant Shaw for calf weaners infringe the said first issue 
of letters patent; for the évidence permits no doubt that, since his 
said assignment to plaintiff of said flrst letters patent, défendant 
Shaw has caused to be manufactured and sold calf weaners', substan- 
tially in accord with said second letters patent. The answer of de- 
fendant Shaw contains much which, had timely exceptions been 
pressed, must hâve been stricken therefrom. In many of its para- 
graphs it is manifestly evasive, and does not fully and directly traverse 
or meet the issues tendered in plaintiff's bill, as amended. In other 
particulars it contains matter so open to exception under the gênerai 
principles relating to equity pleadings that the court would unhesi- 
tatingly hâve purged the pleading had such action been timely in- 
voked. Such action would hâve lessened the cost of taking testimony 
herein, as a considérable portion of the testimony taken by défendant 
Shaw relates to the matters just named. 

Before the hearing of this case, plaintiff moved to strike from the 
files herein a large part of the évidence taken on behalf of défendant 
Shaw. Action thereon was reserved to the hearing, it appearing 
impracticable at that time to décide the motion without imposing on 
the court the labor of considering nearly the entire évidence fliled 
in the case. The ground of the motion was, in substance, that de- 
fendant Shaw was estopped to aver or attempt to maintain, as against 
his assignée, plaintiff, Griflith, that the first issue of letters patent 
(being the letters assigned, as above stated, by said Shaw to said 
Grifflth) were invalid or voidable for lack of utility, invention, novelty, 
or other like ground. The gênerai principle is well settled that 
equity will not permit the assignor of letters patent to urge, as against 
his assignée thereof, that the letters patent so by him sold and as- 
signed were useless, worthless, and invalid. If the letters are of 
that nature, the assignor has wronged the assignée in selling and 
assigning them to him as being valid. When sued in equity for in- 
fringement, the assignor is estopped to aver or attempt to prove, as 
against his assignée, that the assigned letters were thus invalid. 
This principle is so well established and generally accepted that cita- 
tion of authority is useless. Paragraphs 14 to 18, inclusive, of the 
answer of défendant Shaw, contain only averments which, under the 
rule just stated, hâve no place therein, and cannot give the right to 
introduce testimony relating thereto. Thèse paragraphs, together 
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with the amendment filed December 29, 1897, cannot receîve con- 
sidération on this hearing, nor can the évidence thereunder be re- 
garded. Counsel for défendant Shaw bas substantially so conceded, 
but claims such évidence is material and compétent as relating to the 
State of the art at the time of the issue of said first letters patent. I 
ând nothing in said évidence justifying its being taken for that pur- 
pose. Indeed, a thorough examination thereof now leads me to be- 
lieve that such testimonj was taken with the view of depreciating the 
market value of the products manufactured under said first letters 
patent, rather than in good faith for any purpose connected with the 
issues actually involved and to be decided herein. The resuit is that 
the motion of plaintiff to strike ont said évidence will be sustained 
at the cost of défendant Shaw, such costs to be hereafter determined, 
and entry relating thereto made when the costs and expenses of tak- 
ing the same are ascertained. This matter is therefore referred to 
the standing master in chancery for the Central division of this dis- 
trict, wha will examine and report (1) the several parts of évidence 
flled on behalf of défendant Shaw which apply to that part of the 
answer above stated, to wit, paragraphs 14 to 18, inclusive; (2) the 
cost and fées taxed or taxable herein on account of said several pai'ts 
just described, as nearly as the same can be ascertained herein; (3) 
the length of time, number of days, etc., occupied in the taking of said 
évidence. The court, on the coming in of such report, will be able to 
act definitely as to imposition of costs, etc. The court may net per- 
mit its files to be cumbered, and litigants before it to be uselessly and 
willfully annoyed, harassed, and burdened, with the taking of évi- 
dence plainly inapplicable to the legitimate issues before it, and 
whose taking is for an entirely différent object, one not connected in 
any manner with the litigation before it. 

Turning our attention to the question of infringement, under the 
issues before us, it may be stated that the principle contended for by 
plaintiff as applicable to the letters patent assigned to him is equally 
applicable to the second letters patent, viz. that the presumption 
drises from the issuance of the letters patent that the article there- 
in described and claimed is the resuit of inventive genius (that is, 
an invention as understood in patent law), is novel, and is useful, 
which includes the presumption that the article therein described 
does not, when manufactured in accordance with the terms of such let- 
ters patent, infringe upon any letters patent previously issued from 
the same oifice. So that the second letters patent issued to défendant 
Shaw will be presumed not to describe and claim that which would 
be an infringement of the first letters issued to him. The trial be- 
gins with this presumption in favor of the défendant. 

Plaintiff claims that the invention secured by the letters patent 
Dwned by hina — ^the earlier issue — ^is a "pripiary" or "pioneer" in- 
vention, and therefore entitled to the broad construction awarded to 
pioneer inventions under repeated décisions of the suprême court. In 
the claim, as stated in his letters patent, the patentée déclares that 
"what I claim as new and désire to secure by letters patent is a calf 
weaner comprising the following instrumentalities in combination"; 
and then the particular parts are designated. Thus, plaintiff's pat- 
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ent speciflcally daims a "combination" of instrumentalities. Exam- 
ining the several "instrumentalities" described, we flnd none of them 
new. Ail are old. The novelty consists in their combination. We 
now turn to tlie flle wrapper and contents, with référence to tlie 
letters patent. We there flnd that the original elaims presented for 
the patent were four in number, and were rejected at the patent office. 
Substituted daims, now redueed to two in number, were presented, 
and thèse also were rejected. A third présentation, wherein but a 
single daim is presented, resulted in a further rejection. The claim 
as it appears in the letters patent was now presented, and with suc- 
cess. The first two rejections are announced by tlie examiner in 
charge to hâve been made because portions of the daims (as same 
were presented by Shaw) had been anticipât ed by earlier patents, and 
because there was stated "no patentable invention in view of the 
state of the art," as shown by outstauding patents. The third re- 
jection is by the examiner stated to be caused by the indefinite man- 
ner in which the particulars of the claim were set forth. And Shaw 
was notified that "a new claim should be presented in lieu of the 
présent claim to the calf-weaner, consisting of its various parts, set- 
ting forth the construction in détail." From none of thèse several 
rejections did the inventor appeal. Each was assented to, by his 
presenting new and revised daims, wherein the inventor sought to 
obviate the objections which had been urged bv the examiner. 

In McCarty v. Eailroad Co., 160 U. S. 110, 16 Sup. Ct. 240, the su- 
prême court déclare of such action on the part of the inventor: 

"This claim having been apparently rejected, the patentée abandoned his 
broad claim for a notched plate, and elaimed only a plate in combination 
with other features of his bolster. His acquiescence in the rulings of the 
patent office in this particular indicates very olearly that he should be re- 
stricted to the combination elaimed, and that the case is not one ealling for 
a libéral construction." 

An examination of the several letters patent in évidence, which 
were issued prior to the issuance of plaintiff's letters patent, empha- 
sizes the same view, and brings us clearly to the conclusion that plain- 
tifE's letters patent do not secure a "primary" or "pioneer" invention. 
He holds simply and only the combination specifled in the claim con- 
tained in his letters patent. 

This leads us directly to consider the contention presented by de- 
fendant Shaw, that his présent calf weaner, described in said second 
letters patent, and manufactured for or by him, does not infringe 
plaintiff's patented claim, in that (1) defendant's présent calf weaner 
does not make use of one of the material éléments or "instrumentali- 
ties" included in plaintiiï's combination claim, viz. the "elastic con- 
nection, a, located in the médian line of the device, and attached to 
the chin band and also to the back bow of the cage"; and (2) that de- 
fendant does not make use of the "strap loops, C, C, straddling said 
eyes, d'," with regard to which, in the spécifications, it is further 
stated "the limbs of which are looped astride of the articulating 
points of the gravitating shield." No rule is better sustained by au- 
thority than that which governs the construction of "combination" 
patents. And especially is it true that, when such combination is 
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claimed by the inventor after rejection at the patent office of a broader 
claim, a strict construction of the claim as allowed is required. 

Mr. Justice Blatchford, speaking for the suprême court in Sargent 
V. Lock Co., 114 U. S. 63, 86, 5 Sup. Ct. 1021, 1033, says: 

"In patents for combination of mechanism, limitations, and provisos im- 
posed by the inventor, especially such as were Introduced into an application 
after it had been persistently rejected, must be narrowly construed, against 
the Inventor, and in favor of the public, and loolsed upon In the nature of 
disclaimers. As was said in Fay v. Cordesman, 109 U. S. 408, 420, 3 Sup. Ct. 
236, 244: 'The claims of the patents sued on in this case are claims for 
combinations. In such a claim, if the patentée spécifies any élément as en- 
tering into the combination, either dlrectly by the language of the claim, 
or by such a référence to the descriptive part of the spécification as carries 
such élément into the claim, he malies such élément material to the com- 
bination, and the court cannot déclare It to be immaterial. It is his province 
to make his own claim, and his privilège to restrict it. If it be a claim to 
a combination, and be restrlcted to specified éléments, ail must be regarded 
as material, leaving only open the question whether an omltted part is sup- 
plied by an équivalent device or instrumentality. Meter Oo. v. Desper, 101 
V. S. 332; Gage v. Herring, 107 U. S. 640, 2 Sup. Ct. 819.' " 

This gênerai rule of construction is clearly stated by the same 
learned justice in delivering the décision of the court in Eoemer v. 
Peddie, 132 U. S. 313, 317, 10 Sup. Ct. 98, 99: 

"This court bas often held that when a patentée, on the rejection of his 
application, inserts in his spécifications, in conséquence, limitations and re- 
strictions for the purpose of obtaining his patent, he cannot, after he has ob- 
tained it, claim that it shall be construed as it would hâve been construed 
if such limitations and restrictions were not contained in it." 

— And numerous cases are cited as so holding. 

In Knapp v. Morss, 150 U. S. 221, 228, 14 Sup. Ct. 81, 84, the court 
say with référence to a combination claim then under considération: 

"If, however, the patent could be sustained at ail, It would hâve to be re- 
strlcted and confined to the spécifie combination described in the second 
claim as indicated by the letters of référence in the drawings, and each élé- 
ment specifieally polnted ont is an essentlal part thereof [citing numerous 
cases]; for, if not so restrlcted by the letters of référence, the efCect would 
be to malie the claim co-extensive with what was rejected in the patent of- 
fice. If any valldity could be conceded to the patent, the limitation and re- 
striction whlch would hâve to be placed upon it by the action of the patent 
oflice, and in view of the prier art, would narrow the claim, or confine it 
to the spécifie structure thereln described, and, as thus narrowed, there would 
be no infrlngement on the part of appellants if a single élément of the pat- 
entee's combination Is left ont of the appellant's device." 

Applying thèse announced rules of construction to the patent 
(flrst issue) now under considération, we find that the application as 
originally presented contains only, in the third claim therein, mention 
concerning what is, in the patent as issued, described, in its claim, 
as "an elastic connection, a, located in the médian line of the device, 
and attached to the chin band and also to the back bow of the cage." 
This is in such third claim spoken of as "the check strap, a." In the 
spécifications as originally presented, this élément is spoken of as 
follows: "This nose shield. A, articulâtes about the joints, d, d', and 
is arrested in its downward movement by a flexible strap or chain, a." 
In the second application the four original claims are stricken ont, 
and two new claims presented. In neither of thèse is the "strap or 
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chain, a," mentioned. In the third application the original spécifi- 
cations are amended by inserting therein, after what is above quoted, 
concerning this "flexible strap or chain, a," the words "Connecting 
tbe chin band, B, with tbe bow, b." And the two daims contained in 
the last preceding application are stricken ont, and one claim now 
substituted, which has the foUowing référence to the "flexible strap or 
chain, a": "And the flexible strap or chain, a, Connecting the chin 
band with the bow, b, to permit the sbield to rise and fall while the 
animal is in the act of grazing." In his letter, following receipt of 
such third application, the examiner présents, as a part of the ob- 
jections preventing issuance of patent, the following (it will be no- 
ticed that the examiner refers to this "r xible strap or chain, a," as 
"the spring." That the patentée so regarded it is evidenced by his 
inserting in his next application "the particular location" of this 
flexible strap or chain): "* * • The particular location of the 
spring is not set forth. Thèse are material features in this device, 
and in thèse particulars the claim is indeflnite. A new claim should 
be presented in lien of the présent claim to the calf weaner, consist- 
ing of its varions parts, setting forth the construction in détail." The 
fourth application amends the original spécifications, but in matters 
not now under considération. The claim last before presented is 
stricken out, and in lieu thereof is substituted the claim as contained 
with the letters patent. It will be noticed that now, and for the 
flrst time, and in response to the direction of the examiner, the claim 
States the location of what is still termed in the spécifications "a 
flexible strap or chain, a." As now presented to the patent oifice, and 
in response to the demands of that office for its location, the claim 
spécifies it as "an elastic connection, a, located in the médian line 
of the device, and attached to the chin band and also to the back bow 
of the cage." 

Turning now to the calf weaner manufactured by défendant Shaw, 
and claimed to be an infringement of plaintiff's patent, we find that 
it has no "elastic connection, located in the médian line of the de- 
vice, and attached to the chin band and also to the back bow of the 
cage." Indeed, the f orm of the calf weaner manufactured by défend- 
ant Shaw dispenses with that part of the chin band which, in plain- 
tiff's calf weaner, forms one point for such attachment. Plaintifî 
insists, however, that the chains 1, 1, in defendant's calf weaner are 
the équivalent of the elastic connection or flexible chain or strap in 
that secured by his patent. But the inventor, in response to the de- 
mands of the patent ofâce, has imposed certain limitations and re- 
strictions on this elastic connection, in the claim flnally submitted 
by him and accepted by the patent ofHce. In substance, the office 
informed him that his application for patent must be rejected, un- 
less he specially and particularly set forth the construction in détail 
of his calf weaner, including the particular location of this flexible 
strap or chain. He had previously placed in his spécifications one 
limitation thereon, viz. in his third application, "a flexible strap or 
chain, a, Connecting the chin band, B, with the bow, b." In his 
last-named and successful application he places thereon the further 
limitation, making same a part of his claim, viz. "an elastic connec- 



320 89 FEDERAL REPOKTEB. 

tion, a, located in the médian Une of the device, and attached to the 
chin band and also to the back bow of the cage, ail as specifled." 

Since the particular location and attachments are thus specifled in 
the claim, in response to the demand of the patent office as (in sub- 
stance) the only grounds on which a patent çould issue, the holder of 
the patent cannot, after issuance of patent, "claim that it shall be con- 
strued as it would bave been construed if such limitations and restric- 
tions were not contained in it." Boemer v. Peddie, supra. "If not 
so restricted, the efifect would be to make the claim co-extensive with 
what was rejected in the patent office. • * * The limitation and 
restriction which would hâve to be placed on the patent, by the action 
of the patent office, and in view of the prior art, would uarrow the 
claim or confine it to the spécifie structure therein described." Knapp 
V. Morss, supra. I am free to confess that I am not satisfied with the 
resuit in this case of the application of thèse principles. When ap- 
plied in a suit brought bythe patentée as against a stranger to the 
patent-office proceedings, the rule to which référence bas been made 
appears eminently just. The plaintiff (patentée) is then estopped by 
his own previous actions. Hère, however, the patentée is claiming, in 
his own favor, for his own beneflt, the rule which is generally applied 
against him. His attitude to the rule is hère the reverse of that gen- 
erally occupied by him when this rule is invoked and applied. He 
is now claiming that his assignee's right shall be limited and restrict- 
ed by what he (the patentée) did in the process of obtaining the pat- 
ent. And thus he is directly invoking, for the purpose of enlarging 
his rights and lessening his responsibility under the law, the very doc- 
trine which was created and put into force for the contrary purpflse, 
viz. of restricting the rights of the patentée when the patent is pre- 
sented for construction. This seems, as to plaintiff, Grriflfith, a harsh 
application of the doctrine. But I am convinced that it is a just ap- 
plication. When plaintiff bought from défendant Shaw his rights in 
the letters patent, he had opportunity to ascertain, before purchasing, 
the exact estent and nature of those rights, — ^the full scope and 
force of the patented improvement as secured by the letters pat- 
ent. While, in some important particulars, the doctrine of estoppel 
may be invoked by plaintiff as against such défendant, I am not able 
to see how this doctrine can be applied so that it shall, even against 
the patentée, protect his assignée in the matters we hâve just been 
considering. A plain distinction can hère be drawn between the 
validity and the scope of the letters patent. The validity may not 
be attacked by such assignor, for his assignment may well be held, 
in equity, impliedly to warrant or assure to his assignée such validity. 
But the assignment cannot be held to warrant or assure the scope or 
extent of the improvement by said letters secured. Since défendant 
Shaw does not, in his manufactured article, employ any connection 
"located in the médian line of the device," nor any connection at- 
tached, as in plaintiff's letters patent, "to the chin band and also to 
the back bow of the cage," it follows that no infringement herein is 
proven on this point. 

I hâve examined with care the position assumed by counsel for 
plaintiff in his brief and oral argument, that défendant Shaw employs 
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for such elastic connection a mechanical équivalent, and In that man- 
ner infringes. But I do not flnd this position well taken. The 
narrow construction which must be given to plaintiff's letters patent 
does not permit such application of the doctrine of mechanical équiva- 
lents. In the letters patent the spécifie location is made a material 
matter. The court may not déclare it immaterial. But, if this were 
otherwise, I do not find in defendant's calf weaner the mechanical 
équivalent of this "elastic connection." 

While not necessary to the resuit herein reached, I may add that 
the position taken by counsel for défendant Shaw, conceming the 
"loops, C, 0, straddling said eyes," etc., being the second point above 
mentioned, is sustained by the évidence. I flnd that défendant Shaw 
does not infringe plaintiff's letters patent in this respect. I will not 
further prolong this décision to specify the steps bringing me to this 
conclusion. The resuit is that plaintiff's bill must be dismissed, at 
his costs, except with regard to the costs, etc., included in the référ- 
ence to the standing master, earlier declared herein. Let order of 
référence to the master be at once entered in the matters hereinbefore 
ordered referred to him. The formai decree herein will await his re- 
port. Let the master proceed with ail practicable speed, and report 
at his very earliest opportunity. Plaintiff and défendant will be re- 
garded as severally excepting*o each part of the action pointed out or 
ordered in the f oregoing. 
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(Circuit Court, W. D. Pennsylvanla. July 13, 1898.) 

No. 10. 

L Patents — Ikpringembnt — Roller Coastees. 

A claim for a roller-coasting structure with parallel trackg, and havlng 
the starting and terminal stations "at the same élévation," and swltchlng 
tracks for transferring the car from the outgoing to the return track, Is 
not Infringed by a structure In whlch the two stations are at différent 
élévations, and the car Is transferred by transfer tables. 

>. Same. 

The Thompson patent, No. 310,966, for a roller-coasting structure, con- 
etrued, and held not Infringed. 

This was a suit in equity by La Marcus A. Thompson against the 
Second Avenue Traction Company and James A. Griffiths for alleged 
Infringement of a patent. 

A. M. Neeper, for complainant. 

J. Walter Douglass, Henry E. Everding, and Marcus W, Acheson, 
Jr., for défendants. 

BUFPINGTON, District Judge. This bill is filed by La Marcus 
A. Thompson, owner of letters patent No. 310,966, issued January 20, 
1885, to him for a roller-coasting structure, against the Second Ave> 
nue Traction Company and James A. GrifQths. Infringement is al- 
leged of the flrst claim, which is: 

"In a coasting structure, the comhination with the traclcs, B, B', runnlng 
parallel with each other, and havlng the starting and terminal station» at 
sa F.— 21 
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the 's^nie' étevatbn, ef the switch teàcks,' E, F, -rt-liereby the car réaching thê 
terminus on the butgolng track Is transferred to the return track, and baek 
agaln to the fifst track for another trlp, substantlally as descrlbed." 

The défenses are invalidity of the patent and noninf ringement. 
The Tiew we take of the latter question renders discussion of the 
former needless. 

The éléments of the claîm are+^-First, the tracks, B, B', running par- 
allel with each other, and having the starting and terminal stations 
at the same élévation; second, the switch tracks, E and F. The 
claim reciting that thèse éléments are substantially as described, we 
tum to the spécification for such définition. Brake Go. v. Westing- 
honse, 170 U. S. 537, 18 Siip. Ct. 707. Novelty is alleged to consist 
in "certain novel featureâ in the <!onstruction and arrangement." The 
drawings show a double-track roller-coasting structure, "both ends of 
the track starting at the same élévation, the object being to hâve each 
car make a round trip; that is;' goihg out on one track and retum- 
ing on the other." The spécification expressly recites that "both 
ends of the tracks are at the same height." Without going into dé- 
tails, it is sufiBcient to say that in the spécification the terminais of 
the tracks are explicitly described as of the same height, and 
this same spécifie and limiting description is carried into the claim. 
Thèse limitations, self-imposed . by the«patentee in his description, 
and embodied by the office in the claim granted, It is the duty of the 
court to duly regard. As Mr. Justice Bradley said in Burns v. 
Meyer, 100 U. S. 672: 

"It Is well known that the terms of the claim In letters patent are carefully 
scrutlnized In the patent office. Over thls part of the spécification the con- 
test generally arlses. It deflnes what the office, after a fuU examination of 
the previous Inventions and the state of the art, détermines the applicant is 
entitled to. The court, therefore, should be careful not to enlarge, by con- 
struction, the claim which the patent office bas admitted, and In whlch the 
patentée bas acqulesced, beyond the falr interprétation of Its terms." 

It is clear, therefore, from the patent itself , that this claim does not 
and should not cover a structure where the starting and terminal sta- 
tions are not at the same élévation. Eesort to the file wrapper and 
an examination of the prior art confirm such construction. In the 
office the patent to Taylor, No. 128,674, of July 2, 1872, was cited 
against the claim now in question as embodying the same structure, 
save that a switch was substituted for a transfer table. To meet 
this objection, the patentée by his counsel called attention to the 
fact that "none of the références showed a device having both plat- 
forms on the same plane." The Taylor patent shows two parallel, 
undulating tracks, the transfer platform lower than the starting one, 
and transfer tables instead of switches. If, therefore, the présent 
claim is to be construed to cover a structure where the transfer plat- 
form is lower than the starting, one, and where the transfer is made 
by a table, theu such claim is ùnquestionably anticipated hj Taylor, 
ajid the patent void. To save the Thompson patent, it is therefore 
necessary to construe the claim as restricted to the spécifie structure 
described and claimed. Thus construed, infringement is not shown. 
The starting and transfer platforms of the Calhoun Park structure 
are not at the same élévation, and thèse stations are equipped with 
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transfer tables, and not with tibie switches of the claim in question. 
If the différence of that structure from the Thompson device in élé- 
vation and means of track change be slight, it is to be remembered 
that it is the same différence as that between the earlier patent of 
Tavlor and that of Thompson, and that on this narrow remove or 
différence the Thompson patent rests for its validity. Such being 
the case, the différence sufiQces to relieve the respondents of the 
charge of infringement. Let a decree be drawn dismissing the Mil. 



HUNTINGTON DRY PULVERIZER CO. et al. V. WHITTAKER CEMENT 

CO. et al, 

(Circuit Court, D. New Jersey. August 29, 1898.) 

1. Patekts— Invention— Crushing Mi£,ls. 

Mills for crushing ores and other substances were In use, constructed 
with a pan, inside of which was a eircular die with vertical sldes, against 
which the ore was crushed by roUers revolving Inside of the die. Thèse 
roUers rested upon the floor of the pan, and, when rotated at high speed, 
the friction Induced excessive wear. In this state of the art, the Hunt- 
Ington patent, No. 277,134, was Issued for a machine in which the same 
pan, die, and rollers were used; but the roUers were suspended from a 
central revolving frame by shafts having horizontal journals above, so 
that, when the frame was rapidly revolved, the rollers were swung out- 
ward by centrlfugal force, and rotated against the interior surface of the 
die. Held, that such comlDinatlon Involved the application of a new prin- 
ciple not antlcipated by the prier Inventions, and that, as to such prin- 
ciple, the inventor's claim is entitled to a libéral construction. 

S, Same— Infringement — Différent Mbans of Appltinq Same Principle, 
The essential feature of the invention being the suspension of the 
rollers in such manner as to leave them free to swing to and from the 
center of the pan, and to rotate against the die by centrlfugal force, a 
machine is an infringement which embodies such feature, though différ- 
ent mechanism is used. 

8. Same— Construction of Claimb. 

It is the duty of a court, where It will not do violence to the language, 
to construe a claim so as to give the patentée what he actually invented. 
In vlew of the prier state of the art 

4 Same — When Pliieal Inclddes Singulab. 

A patent for a machine described in the claim and spécifications as 
being made with "rollers," and as having a "séries of rollers," and hav- 
ing two rollers as shown in the drawings, where no function Is assigned 
to the plurality of rollers, and the number does not afCect the value of 
the Invention, and it does not appear that the inventor Intended to limit 
hlmself to any partlcular number, is Infringed by a similar machine, 
though having but a single relier. 

5, Bame— Infringement. 

A patent for a combination In a machine which embodies the flrst ap- 
plication to the art of a new principle Is infringed by any subséquent 
combination of the same devlces embodying the same principle to ac- 
compllsh the same resuit 

6. Same— Différent Application of Power. 

A différent application of power to a patented machine, so that the 
parts in combination are set in motion In inverse order, but when in 
motion perform the same functions and accompllsh the same resuit in the 
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same way, Is not a material change in the machine, and wlll not avold 
Inf rlngement 

This is a suit in equity for the infringement of a patent. 

Frederick S. Duncan and Frédéric H. Betts, for complainants. 
Charles E. Mitchell and Edmund Wetmore, for défendants. 

E3EKPATEICK, District Jndge. The bill in this case is flied by 
the complainants, Laura 0. Huntington and the Huntington Dry Pul- 
Terizer Company (who are, respectively, the owners by assignment of 
certain letters patent of the United States, No. 277,134, dated May 8, 
1883, granted to Frank A, Huntington, and the possessor of the sole 
and exclusive right and privilège of making, using, and selling for 
use, dry crushing mills, embodying the invention or improvements 
set forth and claimed in said letters patent), against the Whittaker 
Cernent Company and others, charging infringement of said patent 
by the use of a machine known as ihe "Grilïin Mill," manufactured by 
the Bradley Fertilizer Company^ used for similar purposes, and which, 
it is charged, embodies the principle ôf opération and the combina- 
tions described in said letters patent. The défendants, by the answer, 
set up prior publication and invention, and deny infringement. The 
complainants' patent relates to a crushing mill v^hich is more espe- 
cially intended for the crushing of quartz and pulverizing metal- 
bearing rocks. It consists of a pan having an interior circular die 
around its periphery, and, in combination with this, a séries of rollers 
which roll against this die, being suspended by vertical shafts turning 
in sleeves vphich hâve horizontaJ journals above, so that the rollers 
may swing radially. Its novelty consists, as set ont in claim 1, of "the 
pan, A, having the interior vertical circular die, F, in combination with 
the rollers, G, shafts, I, and means for suspending said shafts from 
above, so that said rollers may potate against the die by centrifugal 
force, substantially as herein described." 

Apparatus, appliances for crushing and pulverizing ores were known 
to the art at the time Huntington obtained his patent, as was also 
the mighty power of centrifugal force. Machines had been construct- 
ed to utilize this force for such purpose, but in every case the balls 
or rollers or crushers had rested upon the floor of the pan, so that, 
when rotated at high speed, the constant rubbing between the rollers 
and the pan, and between the crushers and the driving arm, induced 
excessive wear and tear, and resulted in the rapid and continuai de- 
struction of the parts. Varions means had been used in the attempt 
to overcome thèse serions objections. In the Pickering and St. John 
patent. No. 71,055, the weights had been made round; and in the 
Lucop patent. No. 173,411, the round weights were made to rotate 
upon their own axes; while in the Howland patent. No. 263,497, the 
floor of the pan rotated, and, in conséquence, there was présent, not 
only abrasive friction of the rolls upon the floor, but also against 
each other and the vertical part of thé die. In ail of thèse inventions 
there was présent the circular annular die against which the rolls or 
crushers were pressed or rotated. An examination of the prior state 



HUNTI^■GTON DRY PULVERIZEK CO. V. WHITÏAKER CEMENT CO. 325 

of the art discloses the fact that, of the parts forming the Huntington 
combination, the circular pan with its interior vertical die was old, 
the rollers rotating upon their own axes were old, as were also the 
shafts (or their équivalents) for propelling the rollers around the pan; 
but in none of the previous devices had there been a suspension of the 
rollers so as to allow them to move radially to and f rom the center, and 
rotate against the die by centrifugal force. This, Huntington con- 
ceives and déclares to be the important feature of his invention. 
By this appliance, the rollers, when rapidly rotated, "were thrown 
outwardly by centrifugal force, so as to crush anything between them 
and the die surrounding the inside of the pan," and by this means was 
overcome the abrasive friction of the rolls against the bottom of the 
pan and the driving arms, besides the maximum réduction of the 
excessive wear and tear that had been previously borne by thèse parts. 

It is impossible to read the record in this case and not be convinced 
that the suspension of the rollers so as to allow them to swing to 
and rotate against the rim of the inside die was the gist of the Hunt- 
ington invention. It was not material how the rollers should be 
suspended ("The vertical carrying shafts may be suspended in many 
ways," the inventor says); nor what other movements the rollers had. 
The important feature was that, whatever peculiar manner of sus- 
pension was used, it should be such as would allov/ them to move to 
and from the center, and be free to rotate against the die by centrifugal 
force. This was the application of a new principle to the art, to ac- 
complish a resuit long sought, but until then never satisfactorily at- 
tained. Huntington did not devise a new way to do an old thing, but 
he made it possible to utilize a force long known, but practically of 
as little value for the purpose to which he applied it as if it did not 
exist. I am of the opinion that claim 1 of the patent is valid, and 
not anticipated by any of the prior devices which hâve been cited to 
the court as having been used in the prior art. 

Having found the claim of the complainants' patent to be valid, it 
will be necessary to consider its scope and meaning, and whether 
it is infringed by the device used by the défendants. The parts in 
combination in the complainants' machine are (1) The pan, A, into 
which the ore or other material is placed, having the interior vertical 
die, F, against which it is to be crushed; (2) rollers, G, which are 
means used to effect the crushing; (?,) shafts, I, by which the rollers 
are suspended and carried; (4) means for suspending the sliafts from 
above, so that the said rollers may rotate against the die by centrifugal 
force. It will be noticed that claim 1 of the patent reads "rollers, G," 
"shafts, I," and means for suspending said shafts substantially as 
described. In the spécification describing his invention, the patentée 
uses the following language: 

"My Invention consists of a pan having an interior circulât die around 
its periphery, and in combination witli this of a séries of rollers which roll 
against the die, being suspended by vertical shafts. turning in sleeves, 
which hâve horizontal journals above, so that the rollers may swing radially. 
The suspending mechanism is suspended upon a cross or frame which is 
driven by a central shaft, and the rollers are thus thrown outward against 
the die by centrifugal action." 
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Eeference îs also made to the drawings for a more complète explana- 
tion of the invention. Thèse show an embodiment oî the inventor's 
spécifications, and on them a plurality of rollers and shafts appears. 

It is contended on the part of the défendants that by the use of 
the plural, "rollers" and "shafts," in the claim, and by the ex- 
pression "séries of rollers" în the spécification, Huntington has se 
limited his invention that the machine used by the défendants 
which is constructed with a single roll suspended by a single shaft 
does not corne within its scope. In this view I cannot concur. 
I hâve little doubt that Huntington was impressed with the idea 
that the embodiment of his patent, as shown in the drawing, pos- 
sessed advantages superior to any other, and that for certain rea- 
sons two rollers were more désirable than a larger séries or a less 
number; but I am unable to conclude that he intended to limit the 
application of the principle he evolved to any particular number of 
rollers. He says: "In the présent case I hâve shown two rollers 
suspended from opposite arms of the frame;" but he does not there- 
by limit himself to two rollers. It may be properly inferred from 
his language that either a greater or less number would equally 
serve the purpose. "It will be manifest that the vertical shafts 
carrying the rollers may be suspended in various ways, so as to 
allow the rollers to move to and from the center, which is the im- 
portant feature of my invention." That is to say, my invention 
consists, not in the number of rollers or shafts, but in so suspending 
them, whether few or many, that they can be free to rotate against 
the periphery of the circular die, and, by centrifugal force, to crush 
against the die the ore or other hard substance intended to be pul- 
verized. The combination of the patent was not, pan and rollers 
and shafts alone, but added thereto the means of suspending said 
shafts from above, so that the said rollers might rotate against 
the die by centrifugal force. The suspension of the rollers so as to 
be free to swing to and from the center of the pan, and rotate 
against the die, was the novelty and the essence of the invention; 
and it was in this respect, as the défendants' expert déclares, that 
the Huntington machine differed from the earlier mills of its class. 
This it was that gave the machine its undoubted excellence. In 
view of the prior state of the art, I find that the actual invention 
of the patentée was that, by a combination of the means set out in 
claim 1 of the patent, a machine was constructed which for the flrst 
time embodied this important principle of construction. Neither 
the "rollers" nor the "shafts" constituted the novelty of the inven- 
tion, and in this respect they differed from the "springs, S, S," set 
out in the McClain patent, which was considered in the case of Mc- 
Olain V. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76. In the présent 
case no function is assigned to the plurality of rollers. The use 
of the plural included the singular, if the singular could do the 
work marked out by the plural. While the rollers and shafts are 
mentioned in the plural, they are referred to in the claim by a "sin- 
gle" letter, so that as to them the claim is "f airly susceptible of two 
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constructions. That one will be adopted which will préserve to the 
patentée his actual invention." 

The duty of the court is to so construe claims as, without doing 
violence to the language used, to give the patentée what he has 
actually invented. In other words, "to make the claim commensu- 
rate with the invention." Ransom v. New York, 1 Fish. Pat. Cas. 
252, Fed. Cas. No. 11,573. I am of the opinion that the claim of the 
patent under considération should be liberally construed, under a 
fair application of the rule, "Ut res magis valeat quam pereat." 
"In construing a patent, it is flrst pertinent to ascertain what, in 
view of the prior state of the art, the inventor has actually accom- 
plished; and, this having been found, such construction should be 
given as will secure the actual invention to the patentée, so far as 
this can be done consistently with giving due effect to the lan- 
guage of the spécifications and claim." Van Marter v. Miller, 4 
Ban. & A. 124, Fed. Cas. No. 16,863. After a careful considération 
of claim 1 and the spécifications of the patent No. 277,134, I fail 
to find any intention on the part of the patentée to impose upon 
himself any limitation as to the number of rollers or shafts to be 
used in his machine. It is the flrst embodiment of the important 
principle of suspension by the combination of devices described in 
the claim, and any subséquent combination of the same devices 
embodying the same principle to accomplish the same resuit must be 
regarded as an infringement, 

What, then, is the machine used by the défendants which is the 
subject-matter of the complaint? It will be found upon examina- 
tion to consist of a pan with an interior circular vertical die, a roll, 
a shaft, and the means to suspend said shaft and roll from above, 
so that the roll may rotate against the periphery of the die. Thèse 
are the same éléments that are in combination in claim 1 of the 
complainants' patent, and they are so combined that, when put in 
opération in the défendants' machine, they accomplish the same 
resuit in the same way as the complainants' machine. True, dif- 
férent methods of applying means are employed to bring the élé- 
ments into combined action; but, when each performs its proper 
function, it is found as a resuit that the roll rotâtes on its own 
axis against the periphery of the die of the inner circular pan, and, 
by centrifugal force, crushes the ore or other substance between it 
and said die. The machines of the complainants and défendants 
are but différent embodiments of the same principle. In them 
the same forces are set in motion inversely. In the complainants" 
machine, power is exerted, in the flrst instance, to rotate the rolls 
orbitally, when, being free to swing to and from the center, they 
are thrown out by centrifugal force against the die, and then tak»; 
on an axial rotation, induced by friction; while, in the défendants' 
machine, power is primarily applied to obtain axial rotation of th(» 
roll, which, being suspended so as to be free to swing from the 
center, is thrown against the periphery of the die, where it is held 
by centrifugal force, and where, by the friction of the roll against 
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the die, it takes on an orbital rotation. Each force or élément per- 
forms the same function, and, when ail are acting in combination, 
ppoduce the same resuit in the same way. The only différence is a 
reversai of the order of development of forces. "It has been author- 
itatively decided in this circuit," says Judge Acheson in Société 
Anonyme Usine J. Cleret v. Rehfuss, 75 Fed. 657, "that a mère re- 
versai of parts is not a material departure from a patented inven- 
tion, and will not avoid infringement"; quoting Devlin v. Paynter, 
12 0. C. A. 188, 64 Fed. 398. Upon the same principle, a mère re- 
versai of the order of movement of the same parts vrill constitute 
infringement As vs^as said in Westinghouse v. Boyden Power- 
Brake Co., 170 U. S. 568, 18 Sup, Ot. 707, "it makes no difeerence in 
what order the devices are set in motion, if, when working together, 
they each perform the same function to accomplish the same resuit." 
The attention of the court has been called to varions différences 
between the machines of complainants and défendants, but they are 
ail of such character that I consider them mère différences of détail, 
necessitated by the changed embodiment of the principle of the pat- 
ent. Much stress had been laid by the défendants upon the fact 
that the roU of their machine is suspended by an universel instead 
of trunnion joint, and that by reason of said joint the défendants' 
roU is free to move in any direction. The patentée recognizes that 
"there may be varions ways of suspending the roll." In his em- 
bodiment of the principle of a suspended roll, he deemed it advisa- 
ble to use a trunnion joint, but he does not in his claim limit himself 
thereto. Any suspension will meet the requirement of the claim 
of the patent which will permit the roll to swing to and from the 
center; and any such suspension for the same purpose will be an 
infringement of complainants' patented device, if used in combina- 
tion with the other éléments of the claim. It will be useless to 
discuss the minor différences in the form and structure of the ma- 
chine of the complainants and défendants. I hâve considered ail 
of them to which my attention has been directed by the brief and 
argument of counsel. I am satisfled that the défendants' machine 
incorporâtes in its structure and opération the substance of the in- 
vention as set ont in claim 1 of the patent in suit, and is therefore 
an infringement thereon. The complainants are entitled to pro- 
tection against those who, availing themselves of the discovery, 
seek to justify themselves by pointing to mère form in the mechan- 
ical devices used. The complainants are entitled to a decree as 
prayed for in their bill. 
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PAELIN & ORBNDORFF CO. et al. V. MOLINE PLOW CO. 

(Circuit Court or Appeals, Seventh Circuit. July 26, 1898.) 

No. 500. 

1. Patents— Anticipation— Evidence of Prior Use. 

The uncontradicted testimony of six unimpeacliea and apparently créd- 
ible wltnesses, showing the prior public use of an anticipatlng machine, 
corroborated by documentary évidence identifying the time, and by the 
actual présence of such machine in court, is not to be overcome by the 
mère fact that the maker thereof never applied for a patent on it, when 
It appears that he was already manufacturing and selling other satis- 
faetory machines to do the same worli, and did not wish to incur the 
expense of changlng and improving the pattern. 

2. SAMB— COHN Planters. 

Ihe Odell patent. No. 326,449. for an improvement in corn planters, is 
void because of the public use of an anticipatlng machine more than two 
years before the application for the patent. 84 Fed. 349, reversed. 

Appeal f rom the Circuit Court of the United States for the Northern 
District of Illinois. 

This was a suit in equity by the Moline Plow Company against the 
Parlin & Orendorff Company and others for alleged infringement of a 
patent for an improvement in corn planters. The circuit court ren- 
dered a decree for the complainant (84 Fed. 349), from which the de- 
fendants hâve appealed. 

C. E. Pickard and L. L. Bond, for appellants. 
C. K. Offleld, for appellee. 

Before WOODS and SHOWALTEE, Circuit Judges, and BUMST, 
District Judge. 

BUNN, District Judge. This suit was brought for the infringe- 
ment of the flrst and second claims of letters patent No. 326,449, 
dated September 15, 1885, granted to Levi J. Odell for an improve- 
ment in corn planters. Thèse claims are : 

"(1) The combination, wlth the corn planter having seed tubes, of the 
valves in the tubes, the rocls shaft connected to the valves and having the 
bent arms, the bracliet arms secured to the planter and having the heads, 
the fulcrumed levers and guiding sheaves secured to the heads, the springs 
bearing on the levers, and said levers being connected to the arms of the 
rock shaft, and the knotted cord or wire passing through the sheaves for 
operating the levers and opening the valves, substantially as described. 

"(2) The combination, with a corn planter having seed tubes and pivoted 
valves, r, in said tubes, of the rock shaft, m, having arms, n and o, rods, p, 
Connecting arms, o, with the valves, bracket arms, a, secured to the planter, 
and having the heads, b, guiding sheaves on said heads, levers, h, fulcrumed 
to the heads and having bifureated Angers, i, the lower arms of the levers 
being connected to the arms, n, springs, k, connected to the levers, and a 
knotted cord or wire passing through the sheaves for operating one of the 
levers, substantially as described." 

In the court below the patent was sustained, and the défendants 
held to infringe. From this judgment an appeal is taken to this 
court. There are 14 assignraents of error, only 5 of which. Nos. 5, 
6, 7, 8, and 9, it will be necessary to notice; thèse ail raising substan- 
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tially the one question of the anticipation of the complainant's device 
by the making and public use of a similar machine in the winter of 
1881 and 1882 by the persous then representing the défendants in 
this suit. There was a machine in the défendants' possession brought 
into the circuit court below as ah exhibit in the case, and also on 
this appeal, which it js not seriously disputed, if made and publicly 
used previous to thé making of the application for the complainant's 
patent, anticipâtes the complainant's device. The positive testimony 
of several witnesses produced on the trial is corroborated by the actual 
présence of the machine in court, and yet the testimony was appar- 
ently rejected on the ground that if Brown, who was manufacturing 
corn planters, and who was in the business of bbtaining patents on 
similar machinery, had constructed this machine, he would hâve ap- 
plied for a patent and continued to manufacture the machines. Such 
a reason might be sufBcient if the testimony were doubtful or conflict- 
ing, but, in the absence of ail opposing testimony, it constitutes hardly 
a sulïicient reason for disregarding or disbelieving the testimony of 
flve or six apparently crédible witnesses, especially as a reasonable 
excuse was given for Brown's not either applying for a patent or con- 
tinuing the construction of the machine. He was manufacturing and 
selling corn planters, and he already had one on the market which was 
a success, and he did not wish to change for the manufacture of a 
new machine. The évidence seems clear, and apparently there can 
be no mistake about the date, that this identical machine now brought 
into court was made in the winter of 1881-82, and was successfully 
used in the spring of 1882 in planting corn on George W. Brown's 
old farm. The witnesses ail agrée that the planting was doue on this 
fai'm in 1882, and before George W. Brown purchased the Gilbert 
farm, in January, 1883, and that planting was also done by the new 
machine on the Gilbert farm the same year Brown bought it. To 
make certain the time, a certiûed copy of the deed of the Gilbert farm 
showing the purchase to hâve been on January 25, 1883, was intro- 
duced in évidence. On thèse two farms 100 acres were planted by 
this machine in the years 1882 and 1883. The identity of the machine 
and the date of manufacture are algo testifled to by several witnesses. 
Speaking of the machine brought into court, witness John G. Tun- 
nicliff, who was in the continuons employ of George W. Brown from 
September 1, 1873, and of the corporation which succeeded Brown up 
to 1892, testifled: 

"Q. During this tIme was there any machine made by Mr. George W. 
Brown, or by the company, in which there was one set of driving gear for 
the upper or hopper valves and other means for operating the seed-tube 
valve? If so, state what such machine was, generally. A. During the win- 
ter of 1881 and 1882 we constructed a machine with the check-rower operat- 
ing the lower drop alone, and a chain drive from the rear wheel to a rotating 
shaft which operated bevel gears and a thin plate, termed a 'continuous drop.' 
This was Independent of the check-rower attachment, and could be used as 
à check-row planter or a drlU planter, and was termed a 'combined planter.' 
Q. Do you know what became of that machine, and where it is now? If so, 
state. A. After we completed the machine, we planted corn with it in the 
spring of 1882, and then it was brought baek to the factory, and the construc- 
tion of the lower drop was changed, and we again planted with it in the 
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sprlng of 1883. Then we brought it back to the f actory, and It waa set aslde 
for the time being, and thls game machine Is now In thls office. Q. You say 
the machine is now In this office. Please look at the front section of a corn 
planter standing in this room, which, as It now stands, Is detached from the 
rear section, which is also hère, and say whether or not it is the machine 
you referred to in your previous answer. A. Yes, sir; It Is. Q. How or 
by what means do you fix the date at which this machine was constructed 
and operated? A. On January 25, 1883, a deed was made of a farm from 
Isaac V. Gilbert and wlfe to George W. Brown. ïhe first time we tried this 
planter was on Mr. Brown' s farm, the year betore he bought the Gilbert 
farm. The next time waâ the spring after he bought the Gilbert farm, and 
on the Gilbert farm. After planting season was over, this planter was put 
Into the granary on the Gilbert farm, and I went there and got it myself 
and brought It bacli to the shop. Q. How many, or about how many, acres 
were planted wlth this machine? A. I Itnow positively of twenty acres be- 
ing planted. I don't know of any other planter that was used on his farm 
that season, yet, to my knowledge, I only know of the tvi^euty acres. 1 was 
in the fleld where the planter was started, and I also went ont the next day 
just as the pièce was being completed, simply to see how it was working." 

In another place he explains why the machine came to be con- 
structed as follows : 

"At the time this machine was made the check-row attachment was be- 
coming very popular, and the demand for them increasing rapidly, and in 
the winter of 1881 and 1882, or rather In the fall of 1881, I suggested to Mr. 
Brown that the demand was coming In the planter trade for a check-rower 
and drill planter combined. Up to this time I knew of no planter that was 
made where the check-rower and drills were built in connection with the 
planter, but were both made as a separate attachment, and the planter proper 
was made for a hand-drop planter exclusively. Mr. Brown aslied me if I 
had any idea for the construction of the machine where the two were com- 
bined. I said that I had thought we eould build a machine where the check- 
rower operated the second or ïower drop exclusively, and the upper drop or 
plates could be operated wlth a chain drive from the rear wheel, and im- 
mediately after that he commenced the construction of the machine now in 
his office. At that time, during the winter months, I had Personal supervi- 
sion over one of the departments, and could not dévote ail of my time to 
the pattern room, but was often sent for durtng the time Mr. Brown was 
making drafts and patterns for this machine. Hence I do not consider the 
construction altogether my own, but the idea originated wlth me." 

And in another place he gives the reason why the construction of 
the machine was not continned as follows : 

"In 1880 the business was incorporated under the name of George W. Brown 
& Co. Mr. James E.. Brown, son of George W. Brown, became manager of 
the business to a very great extent, and was very much opposed to contin- 
uing the expense of the business in connection with the pattern room, or 
improving machines. At this time our old machines were giving the very 
best of satisfaction, and was the leading corn planter on the market. I know 
of no other reason why this machine was set aside for the time being. From 
that time to the présent Mr. James Brown has opposed the changing and im- 
proving of any of the machines, and at one time, when I hired to the Com- 
pany under a flve years' contract, he came to me privately, and said he did 
not want me to make any improvements or changes in machines without he 
requested me so to do." 

Witness Marcus T. Perrin testifled as follows: 

"Q. Please look at the machine which I now show you. being the machine 
marked 'Défendants' Exliibit, Brown 1882 Planter,' and 'Défendants' Exhiblt 
Rear Frame of Brown 1882 Planter,' and state what it is, if you know A* 
That is the machine that Mr. Brown worked at. I think he commenced thaï 
as early as ISSl, but I am not positive. I know he planted corn with it 
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prevlous to his buylng the Gilbert farm. Q. When and where dld yon flrst 
sec that machine? A. WTiat did you mean by that,— complète machine? Q. 
Yea; when did you first see It, completed? A. When he planted the crop of 
corn that he ralsed on the farm in 1882, I think. The only way that I can 
flx that date Is by his purehase of the Gilbert farm. Q. Did you see that 
machine in the shop of George W. Brown before it was used in planting 
corn in the sprlng of 1882? A. I did. I particularly remember that by his 
having a board with levers attached to it similar to what he has got there, 
and he was wbrking at that a long time before he went to work and com- 
pleted the machine. Q. Where did you see this machine in the spring of 
1882 in actual work at seeding corn? A. On his farm east of the city hère. 
Q. Do you remember where on that farm the cornfleld was whieh was be- 
ing planted? A. He had one pièce of corn east of the house and one south 
of it. Q. You saw it at work in both pièces, did you? A. Yes, sir. Q. 
Please explain how It is that the purehase of the Gilbert farm enables you 
to flx this date. A. I flnd the date of the Gilbert deed is January 25, 1883. 
Q. How does the date of that deed enable you to recolleet the date on which 
you first saw this machine used? A. I suppose there was a little more atten- 
tion paid to the farm. He planted some corn for Swanson with the same 
machine that year. Q. In what year did he plant corn for Swanson, and 
upon what farm? A. At the time Mr. Brown bought that Gilbert farm, 
Swanson had a lease of it, and he bought Swanson' s last unexpired year of 
the lease. The last year Swanson was there he planted corn for him. It 
must hâve been the 1884 crop. The crop year commences in March. If a 
man holds a farm over the flrst of March he holds it through the year. Q. 
In what year, then, was this planter used by Mr. Brown in putting in corn 
on the Gilbert farm for Mr. Swanson? A. It must hâve been in 1883." 

Witness William A. McCready also testifles: 

"Q. Look at the machine now shown you, which is in two parts, the said 
parts being marked 'Défendants' Exhibit, Brown 1882 Planter,' and 'De- 
fendants' Bxhlbit, Eear Frame Brown 1882 Planter,' and state if you know 
what such machine is. A. It is a corn planter. Q. Hâve you ever seen it 
before to-dayî If so, when flrst and where? A. I hâve seen this one, or 
one similar to it, In the spring of 1882, on the Brown farm. Q. When you say 
'on the Brown farm,' hâve you référence to the farm of George W. Brown 
that you hâve heretofore spoken ofî A. Yes, sir. Q. You say you bave seen 
this machine or one similar to it Please explain a little more fuUy what 
you mean by the words 'one similar to it' A. If this, is not the exact one, 
I can't see any différence between this one and the one that was used. Q. 
Did you operate this machine or the one like it that you say you saw in the 
spring of 1882? A. I did. Q. Where did you operate such machine in 
1882, for what purpose, and to what extent? A. I operated it on the Brown 
farm, for the purpose of planting corn; about as near as I can recolleet, 
forty acres. Q. If you remember, please state how the crop was in référ- 
ence to being satisfactorlly planted by such machine. A. I don't remember 
of there being any complaint. Q. After you were through using it in the 
season of 1882, what was done with such machine, if you know? A. To the 
best of my recollection, it was retumed to the shop. Q. After the year 1882, 
did you ever use such machine again? If so, when and where? A. Yes, sir; 
in the spring of 1883, on the Brown and Gilbert farms. Q. Where was this 
Gilbert farm that you speak of ? A. North of the Brown farm.. Q. For whom 
did you work on that Gilbert farm with this machine in 1883? A. For Mr. 
Brdwn, — ^Mr. George W. Brown. Q. State, according to your recollection, 
the number of acres planted with this machine on the Brown and Gilbert 
farms in 1883. A. To the best of my recollection, there was from flfty to 
sixty acres planted. Q. What is there, if anything, that enables you to flx 
the years 1882 and 1883 as the ones in which you used such machine? A. 
Those were the years that I was in Mr. Brown's employ." 

Thèse witnesses are corroborated by the witness John Purdy, who 
assisted in drawing patterns for the machine, and also by the witness 
William B. Richards, who assisted in hunting this machine ont from 
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among a great many oth.er machines in the third story of the Brown 
Bhops. There was évidence, also, that a second machine like the one 
brought into court was partly made by Brown about the same time. 

There can be no doubt that, under the décisions of the suprême 
court, if thèse witnesses are to be believed, the mali:ing of the ma- 
chine, and its public use, in 1882 and 1883, more than two years be- 
fore tiie complainant's patent was applied for, would constitute a com- 
plète anticipation. Aiken v. Dolan, 3 Fish. Pat. Cas. 197, Fed. Cas. 
No. 110; Cofftn t. Ogden, 18 Wall. 120; Worley v. Tobacco Co., 104 
U. S. 343; Manning v. Glue Co., 108 U. S. 465, 2 Sup. Ot. 860; Magin 
T. Karle, 150 "U. S. 388, 14 Sup. Ct. 153; Brown v. Davis, 116 U. S. 237, 
6 Sup. Ct. 379. It must be conceded that this testimony seems quite 
cogent and convincing, being given by so many witnesses, with so 
much circumstantiality of détail, and corroborated by documentary 
proof identifying the time, and by the actual présence of the machine 
in court. The court, no less than a jury, should flnd facts according 
to the weight of the testimony. If the évidence on the question of 
anticipation were conflicting or doubtful, then, no doubt, the circum- 
stance that Brown had never applied for a patent or continued the 
manufacture of the machine might be allowed to turn the scale. But, 
in the eircumstances of this case, we think this court would be un- 
warranted in allowing that one circumstance, accounted for and ex- 
plained as it is by the witnesses for appellants, to overrule the sworn 
and uncontradictory testimony of six unimpeached, and, to ail appear- 
ances, crédible, witnesses. 

It was suggested by counsel on the argument that this machine may 
hâve been made since this suit was brought by the sélection from 
Brown's garret of parts from différent pièces of machinery, but this 
is a suggestion without any warrant in the évidence, is highly improb- 
able, and against ail chances, and scarcely worthy of serions con- 
sidération. 

There are other interesting questions raised by the record, especially 
the one in regard to the validity of complainant's invention, it being 
admittedly a combination of différent devices in one machine, ail of 
which are admitted to hâve been old. But we do not ând it necessary 
to consider any of thèse questions. 

The decree of the circuit court is reversed, and the case remanded, 
with instructions to enter a decree in favor of the appellants, dismiss- 
ing the bill for want of équîty. 



STOVEE MI^'G. co. v. MAST, POOS & CO. 

(Circuit Court of Appeals, Seventh Circuit. July 26, 1898.) 

No. 486. 

1. Patents -Appeam j'rom Preliminart Injunctions— Bfpbct dp Peioh Dé- 
cisions. 

A circuit court of appeals, when reviewlng a preliminary injunction 
graivted on the strengtli of a prior décision by a circuit court of appeals 
of another circuit, is not precluded, by such prior décision, from in- 
quirlng Into the validity of the patent, on the merits. 
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9. SAiEŒ— Scoi>B OB' Retiew. 

On appeal from an Qrfler, made on ex parte affldavlts, grantlng s pre- 
Umlnary injunctlon, the court may, If of opinion that the blU bas no 
equlty to support It, reverse the order and direct the dlsmisaal of the biU. 

8. Samb— Invention. 

The substitution of an internai for an external toothed spur vrheel, 
In connection with the driving shaft of a windmlll, produclng only im- 
proved effeets long known to mechanlcs to be the resuit of uslng that 
form Instead of the others, Involved no invention, vrhere Internai gearing 
was already in use in another part of the same machine. 

i. BAMB— WlNDMILLS. 

The Martin patent, No. 433,531, for an improvement la windmiUs, is 
void for want of Invention. 85 Fed. '782, reversed. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois, Northern Division. 

This appeal is from an interlocutory order of injonction against in- 
fringement of the flrst claim of letters patent No. 433,531, granted on 
August 5, 1890, to Samuel W. Martin for improvement in wind- 
mills. 85 Fed. 782. The claim and a reduced form of the drawing of 
the patent are as follows : 

"The combinatlon wlth a windmlll driving shaft, and a pinlon thereon, of 
an Internai toothed spur wheel, mounted adjacent to the sald shaft and mesh- 
Ing wlth sald pinlon, a pitman connected with thls spur wheel, aiid an ac- 
tuating rod connected wlth the pltmao." 



McurttnPatcn*. 




'As îllustratlve of the différent types of windnJlîs and of the devel- 
opment of the ai't, the appellant put in évidence the following letters 
patent issued at vàrious dates prier to and on November 2, 1880: 
No. 182,394, to E. Williams; No. 189,132, to D. Nysewander; No. 
207,189, to Samuel W, Martin; No. 233,134, to G. M. Beard; No. 233,- 
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928, to G. 0. Harris; and also a sketch hère reproduced of a windmill 
made by Mast, Foos & Co., referred to in the patent in suit: 



MastFoosMUl 




To show the prior use of internai gear wheels in windmîlls, the 
following letters patent were put in évidence, the last bearing date 
October 29, 1889: No. 2,215, to Perry Davis; No. 254,527, to G. H. 
Andrew; No. 267,440, to M. R. Martin; No. 271,635, to W, H. & C. 
A. Holcombe; No. 273,226, to P. T. Coffield; No. 283,109, to W. H. 
& C. A. Holcombe; No. 317,731, to Colmau & Turner; No. 320,182, 
to D. & W. W. Shilling; No. 321,750, to G. H. Pattison; No. 346,- 
674, to H. G. Newell; No. 414,113, to J. T. Hostler; and also a sketch 
of the Perkins windmill, which was in use before the date of Martin's 
conception, the relevant parts of which are shown in the following 
drawing: 
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Othef proof was ofifei-ed of tlie use of internai gear wheels in the 
mechanic arts generally, including Schenk's patent, No. 380,697, for 
a mechanical movement; the Berrigan patent, No. 273,705, for im- 
provement in lawn mowers; the Hall & Town patent. No. 97,393, for 
a sawing machine; the Wilson patent, No. 282,384, for a treadmill; 
and from the bock entitled "507 Mechanical Movements," published 
in 1871, eut 34, and the following description thereof : 

"An internally toothed spur gear and pinion. With ordinary gears the di- 
rection of rotation is opposite; but wlth tlie internally toothed gear the two 
rotate in the same direction, and with the same strength of tooth the gears 
are capable of transmitting greater force, because more teeth are engagea." 

C. G. Ijnthicum and G. K. Offield, for appellant. 
H. A. Toulmin and Lysander Hill, for appellee. 

Before WOODS and SHOW ALTER, Circuit Judges, and BUNN, 
District Judge. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

It is objected at the threshold that this court is not at liberty on 
this appeal to inquire into the validity of the first claim of the Martin 
patent, because, before the hearing was had in the court below, the 
validity of that daim had been determined by the United States cir- 
cuit court of appeals for the Eighth circuit in the case, which will hère 
be called the "Dempster Case," of Mast, Poos & Go. v. Dempster Mill 
Mfg. Go., 49 U. S. App, 508, 27 C. 0. A. 191, and 82 Fed. 327. The 
court below, in obédience to the opinion of this court in Electric Mfg. 
Go. V. Edison Electric Light Go., 18 U. S. App. 641, 10 C. G. A. 106, 
and 61 Fed. 834, deemed itself bound to follow the earlier décision, 
and now it is insisted that this court must afifirm the order entered 
without inquiry into the question of the patentable novelty of the 
claim or into any question decided by the court in the Eighth circuit. 

The décisions touching the practice on appeals from interlocutory 
orders, under the judiciary act of 1891, hâve not been in entire har- 
mony; but in the récent case of Smith v. Vulcan Iron Works, 165 U. S. 
518, 17 Sup. et. 407, where the décisions touching the subject are col- 
lected, the suprême court has deflned clearly the scope of the review 
which the act was intended to aùthori^e. After declaring that the ap- 
peal, which by section 7 of the act may betaken from an "interlocutory 
order or decree granting or continuing such injunction," is an appeal 
"from the whole of such interlocutory order or decree, and not from 
that part of it only which grants or continues an injunction," the court 
proceeds to say that the maniîest intention of the provision was "not 
only to permit the défendant to obtain immédiate relief from an in- 
junction, the continuance of which throughout the progress of the 
cause might seriously aflfect his interest, but also to save both parties 
from the expense of further litigation, should the appellate court be of 
opinion that the plaintiff was nOt entitled to an injunction because 
his bill had no equity to support it." The comprehensive terms of 
this expression forbid the suggestion that it does not apply when the 
appeal is from an order made upon aifidavits, and not from a decree 
ordering both an injunction and an accounting, entered as the resuit 
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of a hearing upon full proofs. If there is ground for a distinction 
in that respect, it is in favor of the appeal Irom a preliminary order 
made upon ex parte and imperfect slicwings at the commencement of 
litigation, rather than an appeal from an injunction perpétuai in terms 
granted after a full hearing, which is called interlocutory only because 
there remains to be taken an accounting, upon which the évidence 
adduced cannot ordinarily aflect the injunction. This being the scope 
of the appeal, the logical inference would seem to be that every appli- 
cation to a circuit court for an injunction or temporary restraining 
order should be considered on its merits, and that a ruling or opinion 
of another court upon any question involved should be given only its 
just and reasonable weight according to the circumstances. The stat- 
ute gives the right of appeal ; the suprême court bas determined that 
the review, so far as may be, shall extend to the merits; and it is not 
consistent to say that the décision of an inferior court must be pro- 
nounced on one basis and reviewed on another. 

In respect to the merits : It was stated in the opinion of the court 
in the Dempster Case, and we think correctiy, that "the essential 
élément" of the first daim of the patent was "the internai toothed 
spur wheel or spur gear meshing with and driving the pinion which 
actuated the pitman and pump rod"; and at the same time it was 
conceded to be "true that internai toothed spur wheels, their effect, 
and their relative advantages over external toothed wheels had been 
familiar to mechanics time out of mind." In view of that concession, 
and of the obvions cogency of the dissenting opinion of Judge Thayer, 
it is to be inferred that the court could not hâve found in the patent 
the novelty essential to invention but for the présence of features of 
évidence not apparent in this record. For instance, in that case only 
one patent on windmills, No. 182,394, granted on September 19, 1876, 
to Edward Williams, was offered as anticipating Martin's, and that 
showed a pitman actuated by two eccentric external toothed gear 
wheels. Accordingly the court, after rejecting as unsatisfactory the 
testimony of the one witness by whom it was attempted to show prior 
use, dismissed from further considération the défenses of prior use 
and nonutility, and, in considering the question of infringement, de- 
clared, upon the proof before it, that, prior to Martin's invention, "ail 
windmills had been driven by external toothed spur wheels"; that 
in the mills so constructed, as the cogs and other parts wore away, a 
pounding and racMng of the machinery was caused "as the pitman 
connection passed over the center, and the motion changed from a pull- 
ing to a pushing one, and vice versa, shortening the life of the mill, 
and sometimes stripping the cogs from the pinion"; and, after quot- 
ing from the spécification the statement that "a plurality of the pin- 
ion teeth are always engaged with the internai spur gear, resulting 
in giving a perfectly uniform and smooth and noiseless reeiprocating 
motion to the actuating rod, thereby prolonging the life of the ma- 
chine by saving it from constant jarring and preventing wear and 
tear," the court added: "The évidence is undisputed that this inven- 
tion completely accomplished its purpose." Certainly a remark- 
able success, as stated, and well worthy of a patent. But the proof 
in the présent record shows no such merit. In that case the record 

89 F.— 22 
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also disclosedy and the court laid stress upon thé fact, that IJie prési- 
dent oftbeinfringing çompany, before abandoning the external and 
adopting the internai gearing, had seen one of tlie mills ïnade under 
the Martin patent in opération, and liad appropi'iated tliat lorm of 
construction on tlie advice of liis pattern malcer, who had been in the 
employ of an earlier infringer. "The inévitable conclusion to which 
thèse facts lead," the court declared, "could not be escaped by asking 
that the broad ternas of the first claim be confined to the meaning 
of the restricted ternis of the otherclaims"; and the contention that 
the substitution of internai for external gearing in a windmill, in view 
of the common use of both forma of gearing in other piachines in 
familiar use, was not invention, the court answered by declaring it 
passiag étrange, if naught but the skill of the mechanic was required 
to malte the improvement, "that no mechanic eyer made it until af ter 
Martin discovered and described it." "Moreover," the court added, 
''the combination of Martin immediately went into gênerai use. More 
than three thousand windmills which contain his combination hâve 
been raanufactured and sold since 1890." That opinion was handed 
down on August 2, 1897, and the suggestion is obvions that the sale 
of the number of mills stated in a period of more than seven years 
was not phenomenally large for a strong and energetic establishment. 
The proof in this case shows that the prior form of construction was 
by no means superseded by the new, which, according to the évidence 
hère presented, constitutes not more than 15 per cent, of the total 
output on the market. It is évident, too, that the supposed defects 
of the external gearing ïiad been exaggerated; that their tendency 
to friction and to wear and tear, if constructed with adéquate strength 
and properly adjusted, is not essentially diffei'ent frpm that of the 
other form; and, if cogs hâve ever been stripped ofE, it was due to 
faulty construction or maladjustment. This seems to us to be the 
reasonable view of that phase of the question ; and instead of it being 
true hère, as in the Dempster Case, thàt the alleged infringer appro- 
priated Martin's construction after seeing it in opération, the testi- 
mony of the président of the Stover Company is that the adoption by 
that Company of the internai gear for operating the actuating rod of 
its windmill was a mère accident or incident of construction in the 
first instance, without any knowledge of the Martin patent or mechan- 
ism, and was accomplished simply by transferring the internai gear 
from other machines made by the company side by side with its wind- 
mills, such as power feed mills driven by horse power. No reason 
is shown to discrédit this testimony, and it f oUows that, if Martin 
made an invention, the appellaut is entitled to the crédit of making 
the same discovery. Tlie more reasonable conclusion is, as it seems 
to us, that neither can be credited with the exercise of more than ordi- 
nary meehanical skill. , That the internai gearing émployed to actuate 
the pitman of a windmill has some advantages, and theref ore may be 
properly called an improvement over external gearings, there can be 
no dOubt, but in a windmill the advantages are not différent in kind 
from what they are in other machines which hâve a dead point, the 
passing of which involves a constant change from pulling to pushing 
and vice versa in the application of the opéra tive force. The advan- 
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tages are thé same "relative advantages" which, it is conceded, had 
been familiar to mechanics time out of mind. That the improvement 
was not incorporated in windmills sooner, on the proof hère made, is 
not strange. It is shown, and without proof would be inferred, that 
it is a matter of expense and inconvenience to remodel and recast any 
part of a machine, though in itself trivial; and upon this ground, as 
well as by reason of that inertia which disposes manufacturera to let 
well enough alone, a manifestly désirable change in the structure of 
a machine, already in successful use, will go unmade until forced in 
order to meet the compétition of a new or more enterprising rival. 
The first to make such an improvement is not in fact an inventer, and 
to infer invention merely because it had not been produced sooner 
vFOuld be to reach a false conclusion by an argument neither persua- 
sive nor plausible. See Parlin & Orendorff Co. v. Moline l'iow Co., 
89 Fed. 329. 

Other considérations aside, the proof of the prier art in this record 
is différent from and far more extensive than it was in the Dempster 
Case. Besides the Williams patent, a number of patents are in évi- 
dence showing windmills with both external and internai gearings. 
The fact was pointed out and deemed material by the court below 
that the internai gear shown in each of the patents in évidence "had 
no function relating to the driving of the shaft, or the création of 
reciprocal action"; the function in nearly ail the cases being, it was 
said, "merely to keep the wheel in the wind." In the Eighth circuit 
the court, accepting it as true that prior to Martin's invention ail wind- 
mills had been driven by external gearings, held that, though the like 
use of such gearings in other machines had long been familiar, the 
adaptation or transfer thereof to the windmill evinced invention; 
and the court below, on proof that such gearing had been in common 
use in windmills, but not in immédiate connection with the driving 
shaft or to produce reciprocating motion, was constrained, as already 
explained, to hold that the différence between the cases was not such 
as to justify a différent conclusion. It may be that the présence of 
the internai gearing in other parts of a windmill ought to be regarded 
as of little or no more signiflcance in respect to the particular com- 
bination covered by Martin's claim than such gearing in familiar use 
in machines used for sawing wood, mowing, and other purposes, espe- 
cially since in some of the latter the use was to produce reciprocating 
motion; but in view of the fact that in the windmill of Perkins and 
in numerous others, on which patents had been granted before the 
date of Martin's application, external and internai gearings were in 
common use side by side, we find it impossible to crédit with invention 
a patentée who did nothing but put one of the forms in the place of 
the other in a machine where both were already présent, producing by 
the change no new resuit, but only improved effects or relative advan- 
tages long known to mechanics to be the resuit of using that form in- 
stead of the other. Such an exchange or substitution of one of two 
forms of gearing for another in a machine, where both are in familiar 
use side by side, is no more to be called invention than would be the 
substitution, under hke circumstances, of one familiar make of pullej 
for another. 
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The customary référence has been made to such cases as Crâne v, 
Price, Webst. Pat. Cas. 393, 409; Electric Oo. v. La Eue, 139 tJ. S. 601, 
11 Sup. et, 670; and Potts & Oo. v. Oreager, 155 U. S. 597, 15 Sup. 
et. 194, — but the distinction is clear. In Crâne v. Price tbe discovery 
was of the susceptibility of anthracite to the action of the hot blast 
1 Rob. Pat. § 266, note. Martin discovered no new quality in inter- 
nai gear wheels, and applied them to no use which can be properly 
called new. In Electric Co. t. La Rue the invention related to télé- 
graphie keys, and consisted "in substituting for the trunnions or 
pivots upon which the lever vibrâtes a torsional spring or strip of 
métal"; the spring not only taking the place of the pivots or trun- 
nions, but, when used in connection with certain adjusting screws, 
taking the place of the ordinary retractile spring. The court, after 
stating that there was nothing in the exhibits in the case to show 
"the use of a torsional spring in a télégraphie instrument," and that 
the invention "did not seem to be one of great importance," said: 
"We think the adaptation of this somewhat unfamiliar spring to this 
new use, and its conséquent simpliflcation of mechanism, justly en- 
titles the patentée to the rights of an inventer." There was there 
not simply the substitution of one known form of spring for another. 
The retractile spring was displaced by the torsional spring, and, if 
there had been nothing more, it would hâve been essentially like the 
putting of the internai gear wheel in the place of the external; but 
the replacement of a fixed and inflexible pivot or trunnion with a 
torsional spring was an essentially différent achievement, rising, as 
the suprême court considered, to the dignity of invention. But that 
conclusion, it is to be observed, was reached on the grounds that the 
torsional spring was somewhat unfamiliar, had never before been em- 
ployed in a télégraphie instrument, ànd, as introduced, subserved a 
new use. Hère, the contrary is true in every particular. The inter- 
nai gearing, its effect, and its relative advantages over the other form 
had been familiar. It had been in use in windmills side by side with 
the external wheel, and if, as employèd in the Martin combination, it 
served a use which, in any sensé, was new, it was, in the language of 
the opinion iu' Potts & Co. v. Oreager, "so nearly analogous to the 
former one that the applicability of the device to its new use would 
occur to a person of ordinary mechanical skill." 

It îs not perceived that further proofs are possible of a character 
to change the restilt. The decree or order below is therefore reversed, 
with directions to dismiss the bill for want of equity. 



HILL V. CURTIS. 

SAMB v. HORNTHAL et al. 

'Circuit Court, N. D. Illinois. June 27, 1898.) 

No. 480. 

Patents fok Inventions — Infrinoement— Metallic Casksts. 

Letters patent No. 482,557, issued September 13, 1892, for an Improve- 
ment In métal caskets, consisting of a metallic plate top having slitted 
ends and contlnuing sides, provided with strengthening ribs, is not in- 
fringed by a device having no such ribs except such as run around the 
slitted end. 
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Thèse were two suits by Francis H. Hill, one against James C. Cur- 
tis, and the other against Louis Hornthal and H. J. Millhauser, to 
enjoin an alleged infringement of letters patent No. 482,557, issued 
8eptember 13, 1892, to complainant, for a metallic casl<et. The nov- 
elty claimed by the patentée was in the top of the casket, which is 
thus described in the spécifications: 

The top of the casket is eut out of sheet métal in substautially the form 
shown in Fig. 7. Both ends of the blank are alike, although one end is shown 
eut away in Fig. 7. The blank is then stamped up Into the form shown In 
Figs. 1, 8, and 9, the top being flat, with a raised groove, D, extending around 
the flat portion, E, to strengthen it. ïhe triangular slits, F, in the ends of 
the top, are closed when the ends are bent into the form shown in Figs. 1, 
8, and 9, bringing the edges of the pièces G into contact, and they are brazed 
or soldered together, each joint making a rib, which beautifies and strengthens 
the oval ends of the eover. The lower edges of thèse pièces 6 are soldered 
to a pièce H, which extenda around the end of the top of the casket, extend- 
ing outward, and is secured to the upper edge of the metallic rim or band, 
I, being grooved over the upper edge thereof, as clearly shown in Fig. 5. 
There is also a brace plate, J, rigidly secured by solder or otherwise to the 
lower edge of the rim or band, I, and extending to the lower edges of the 
pièces G, being soldered rigidly thereto. The side pièces, K, of the metallic 
top, are bent around the rim or band, I, forming the ledge and shoulders 
made by the pièces A at the ends, and also the braces, J, as clearly shown in 
Fig. 9 of the drawings. Thls construction at the sides of the casket can 
readily be made from the fact that the sides are straight. The sides, how- 
erer, are bent in an oval form from the raised grooves, D, downward, and 
they receive at intervais raised ribs, L, L, to correspond with the ribs at the 
ends of the casket. Thèse tibs, L, are stamped or swaged up in the métal 
plate. I is a vertical metallic rim or band extending entirely around the 
edge of the top of the casket, and is held flrmly in position by the means 
above described. The top of the casket is stiffened, so as to more securely 
hold thls vertical band rigidly in position, by means of the ribs in the beveled 
ends and sides thereof. The lower edge of this rim, when the top of the 
casket is in position, rests upon the rubber gasket, C, secured to the body of 
the casket. 
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Coburn & Strong, for complainaat 

Moran, Kraus & Mayer and Offleld, Towle & Linthîcum, for défend- 
ant 

G^ROSSCUP, District Judge. The bill is to restrain infringement 
of letters patent No, 482,557, issued September 13, 1892, for a new 
and useful improvement in metallic caskets. The only claim of the 
patent upon which relief is asked is claim 2, which is as follows: 

"In a metallic casket, the metallic plate-top having slitted ends and con- 
tinuing sides, provided with strengthenlng ribs, and connected at thelr edges 
to a vertical rim, I, and the vertical rlm, I, attached to the top and braced 
vertlcally, substantially as speclûed." 

The défendants' device has but one slitted end, bas no continuing 
sides, and has no strengthening ribs, except such as run around the 
slitted end, — a very small portion of the entire top. In other respects 
the défendants' device seems to be almost an exact copy of the com- 
plainant's patent. I seriously doubt whether the omission of one 
slitted end, and the division of the métal in the sides, so as to make 
them noncontinuing, would take the défendants' device ont of infringe- 
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ment upon the complainant's patent; but I hâve no doubt that the 
omission of strengthening ribs renders the défendants' device non- 
infringing. The référence to the descriptiTe portion of the patent 
and the drawings shows that the sides receive, at intervais, raised 
ribs to correspond with the ribs at the end of the casket; that thèse 
ribs, distributed at intervais, perform an important function, namely, 
to stiffen the top of the casket so as to more securely hold the vertical 
band, I, rigidly in position. Now, the omission of this feature of the 
défendants' casket is a departure in an important particular — at least, 
in a particular regarded as important by the patentée — f rom the com- 
bination of éléments constituting the claim. The défendants' casket, 
in fact, is not made up of ail of the éléments of the complainant's 
claim, nor do they employ mechanical équivalents to supply the omis- 
sion. The bill must therefore be dismissed for noninfringement. 



UNITED STATES MITIS CO. v. CARNEGIE STEEL CO. 
(Circuit Court, W. D. Pennsylvania. July 30, 1898.) 

1. Patents— PiîOCESSES—MisTAKEN Theory EMBODrEB in Speciptcatton. 

If the patentée of a proeess fully deseribes the Invention itself and ita 
practical results, and gives suflicient directions for putting it into prac- 
tieal use, the validity of the patent is not afCected by the fact that he bas 
also expressed, in the spécification, an erroneous scientiflc theory as to 
the action of one of the substances employed In the proeess. 

2. Samh— Ikterprktation— Ikfrisgkment. 

A patent for an improrement in the proeess "of manufacturing castings 
from wrought iron and steel," by adding a slight aniount of aluminium to 
the molten métal, stated in the spécifications that "the iron or steel is 
melted in crucibles or metal-smelting furnaees of any suitable descrip- 
tion." Held, that this did not confine the patent to a remelting proeess, 
starting wirh the wrought iron or steel in a solid state, but that it ap- 
piied as well to molten métal taken direct from the smelting furnace and 
used in casting. 

8. Same. 

In a claim for a described proeess "of manufacturing castings" from 
wrought iron or steel by adding a small quantity of aluminium to the 
molten métal, hdd, that "castings" was not limited to articles to which 
ultimate form is given in the mold, but included also steel ingots, which 
are subject to further treatment, Involving change of form. 

4. Same. 

lu a patent for a proeess of manufacturing iron or steel castings, the 
claim stated the proeess as consisting "in the admixture with the molten 
iron or steel of aluminium in about the projrortions specifled, and thon 
casting," The spécification stated that the aluminium should be added 
"preferably just before the pouring is commenced." Held, that the claim 
was infringed by putting the aluminium in the mold itself after it was 
about one-third fuU, and then pouring in the rest of the métal. 

5. Same. 

ïhe patent specifled the proportion of aluminium to be added as prefer- 
ably from i/s to i/io of 1 par cent, and uever exceeding 1 per cent., 
and further stated that "even a much smaller percentage bas an ap- 
préciable influence." Held, that the patent was infringed by using ^'Vionnn 
of 3 per cent., where the results designed by the patent were thcreby se- 
cured. 
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•. Bamb. 

The Wlttenstrom patent. No. 833,373, for an Improvement In the procès» 
•f mannfacturing castings from wrcught iron and steel, construed, and 
hdd to cover an invention of a prlmary character; and also held Inf ringed. 

Charles E. Mitchell and Joseph C. Fraley, for complainant. 
Bakewell & Bakewell and John R. Bennett, for défendant. 

AÇHESÔN, Circuit Judge. The bill charges the défendant with 
the infringement of letters patent 'Ho. 333,373, for an improvement in 
"the process of mannfacturing castings from wrought iron and steel 
by adding aluminium," dated December 29, 1885, and issued to 
Thorsten Nordenfelt, assignée of Cari Gustav Wittenstrom, the in- 
ventor. The spécification of the patent begins by potuting out that 
"one of the great difflculties in making castings from steel is to get a 
product which is solid, sound, homogeneous, or free from blisters or 
cavities." It refers to récent improvements in the art of steel cast- 
ing effected by adding to the métal ferro-manganese and other corn- 
pounds containing carbon, silicon, and manganèse, but states that, 
while "thèse admixtures make the product somewhat more solid, they 
deteriorate the quality in other respects, as the product gets harder 
and more brittle, or red-short." The spécification sets out the in- 
ventor's discovery, upon which is based his described process, thus: 

"I hâve found that castings of wrought Iron or mild steel may be obtalned 
solid wlthout changing the Intrinsic quality of the métal by the addition of 
the métal aluminium either alone or in the shape of an alloy. such addition to 
be made after the Iron or steel has been melted, and preferably just before 
the pouring Is commeneed." 

Then follows this statement: 

"The melting point of aluminium IB about 800' Fahrenheit, and the effect 
of such addition is to lower the melting point of the mixture, and thereby ren- 
der It more fluld (as it at once becomes superheated), so that the gases in 
the métal pass away easily, the métal runs freely into the mold, and a more 
perfect product Is obtained. I use no fluxes whatever." 

In respect to proportions, the spécification states: 

"I hâve found that the use of a minute quantlty, never exceeding one per 
cent, by weight, preferably from one-fifth to one-tenth of one per cent, by 
weight, of metaJlic aluminium, added to the molten iron, has the desired 
influence, and even a very much smaller percentage has an appréciable in- 
fluence, and the proportions stated may be departed from to some extent." 

The spécification contains this further statement: 

"The iron or steel is melted in crucibles or métal smeltlng furnaces of any 
aultable description, and the addition of the aluminium or alloy of Iron and 
aluminium is made to the métal after It is molten, and preferably about 
when it is to be poured. It is con veulent to provide a plug in the corner of 
the crucible, which is removed when the métal is completely melted. A tube 
is inserted into the aperture, and the aluminium to be added is passed down 
the tube. The tube is removed. The molten métal Is then preferably stirred, 
and the plug replaced, and the métal is ready for pouring as soou as it is 
quiet." 

Then follows this disclaimer: 

"I am aware that heretofore it has been demonstrated (see Percy'8 Me- 
tallurgy of Iron and Steel, p. 182, and the Quarterly Journal of Arts and 
Sciences for 1820, p. 320) that by the addition to steel of about one-fourth of 
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one per cent, of aluminium there could be obtained a product retaining Its 
malleability, and resembllng 'Wootz steel.' Sucli product, however, was ob- 
tained by meltlng the aluminium and steel together, whlch would not only 
cause a waste of the aluminium, but would render the final proportions of the 
two metals uncertain. Moreover, the addition of the aluminium before the 
Iron or steel is melted would not hâve the efCect of superheating the métal 
at the time the casting is efCected, which is an important object of my in- 
vention. I do not, therefore, wish to be understood as claiming every way 
of treating wrought iron or steel havlng aluminium added to it Neither do 
I wlsh to be understood as claiming a process of treating wrought iron or 
steel having added to it aluminium, in which the aluminium and the iron or 
steel are fused together." 

The spécification tiien states that a superlieated state of the métal 
is essential for the practical performance of casting into several 
molds, and that by adding the aluminium to the wrought iron or steel, 
and fusing them together, a superheating would resuit in injury, as 
the métal would become red-short, or take up gases; "whereas, by 
first melting the iron or steel and then adding the aluminium before 
pouring, the 'superheating' (if it niay be so-called) produced by a sud- 
den lowering of the melting point does not injure the métal." 

The patent contains a single claim, in the words : 

"The hereinbefore described process of manufacturing castings from wrought 
iron or steel, consisting in the admixture with the molten iron or steel of 
aluminium in about the proportions specifled, and then casting, substantially 
as and for the purpose set forth." 

From the contents of the spécification, as well as from the terms 
of the claim itself, it is plain that this patent is not for any metal- 
making process. The invention does not at ail relate to the produc- 
tion or refining of métal. The improvement is wholly in the process 
of manufacturing castings from the two named metals, wrought iron 
and steel. The patented process begins after the métal to be operated 
upon has been produced and brought to a molten condition. The evil 
in the prior art which the inventer sought to remedy was the difflculty 
of obtaining good castings from wrought iron or steel without de- 
teriorating the intrinsic character of the métal itself. This was the 
desideratum to which Wittenstrom attained. His invention consist- 
ed in the process of making castings from wrought iron or steel by the 
addition of a minute quantity of aluminium to the molten métal "at 
the time the casting is eiïected," and as an incident of the opération, 
whereby, and without changing the intrinsic quality of the métal, su- 
perior castings are obtained, — castings which are sound inside and 
extemally symmetrical. 

Such being the nature of the Wittenstrom invention, I reach the 
conclusion that it was not anticipated or suggested by any of the prior 
patents in évidence. Nor can it fairly be said that anything to be 
found in those patents, or in any prior publications, detracts aught 
from the importance of Wittenstrom's discovery, or the undoubted 
merits of his process based on that discovery. The évidence is quite 
convincing that his invention was of a primary character. There- 
fore the patent should be liberally construed so as to secure to the 
patentée and his assignées the fruits of the actual invention in full 
measure, if this can be done consistently with the terms of the spécifi- 
cation and claim. 
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The spécification unnecessarily contains a scientific theory wîth re- 
spect tp the action of the aluminium. It was the supposition of tlie 
inventor tliat the aluminium acted to lower the melting point of the 
mixture, and thereby render it more fluid. This is not now the gen- 
erally âccepted explanation of the phenomenon which follows the ad- 
dition of the aluminium to the molten métal. The prévalent opinion 
among metallurgists is that the aluminium acts hère as a deoxidizing 
agent. It matters not, however, that the patentée may hâve been 
mistaken in stating the rationale of his process. He fully described 
the invention itself, and its practical results, and gave sufficient direc- 
tions for putting it into practical use, and the law requires nothing 
more. 

The allégea infringement by the défendant of the Wittenstrom pat- 
ent consists of its use of aluminium in the casting of steel ingots. In 
this connection the défendant has pursued two practices, which, with 
référence to the contemplated commercial uses of the product, are des- 
ignated in this record as the "armor-plate process" and the "ingot 
process." In both cases the steel was made by the open-hearth meth- 
od, in a metal-smelting furnace, in which the steel is melted in very 
large quantities, and then is tapped from the furnace into a large cast- 
ing ladle, which conveys the molten métal from the furnace to the 
molds. In practicing the armor-plate process, — that is, in casting 
ingots to be rolled or forged into armor plate, — the défendant added 
to the molten steel when in the casting ladle, and just bef oie the 
métal was poured into the molds, about a quarter of 1 per cent, of 
aluminium. This practice was carried on for about three or four 
months in the years 1893 and 1894, and the number of tons of armor 
plate made from ingots so cast was 2,769. Subsequently, in casting 
steel ingots not intended to be used for armor plate, the défendant 
adopted and pursued this practice, namely, when aboiit oue-third of 
the ingot mold was fllled with molten steel poured from the casting 
ladle a minute quantity of aluminium was thrown into the mold 
itself, and the molten steel required to fill up the mold was then 
poured from the ladle. The quantity pf aluminium thus used in the 
mold, the defendant's witnesses testify, was substantially °^/ioooo of 
1 per cent., or two ounces to the ton. This is the présent practice 
of the défendant in casting steel ingots. Thèse ingots are about 
5,000 pounds weight; are rectangular in cross section; are 16 by 18 
inches across, and 65 inches in height, They are cast on their ends. 
The armor-plate ingots were larger. 

E. F. Wood, the defendant's assistant superintendent, testifying in 
its behalf, and describing its présent practice, stated that in "pouring 
the steel from the ladles into the molds, when a small amouut has 
been poured in, say five hundred to a thousand pounds on an ingot 
weighing about two gross tons, aluminium in small pièces is thrown 
in, in the proportion of about two ounces to the ton" ; and, being asked 
the purpose thereby intended to be accomplished and in fact accom- 
plished, answered thus: 

"The object of this addition Is to quiet the steel, and do away with the 
foaming frothy consisteney usually found In this grade of very soft steel, so 
as to enable the mold to be promptly filled, and secure a goo4 sound-top in- 
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sot. When pouvins this steel without the addition of ahiminium, on stopping 
poiu'ing when the mold Is seemingly fuU, the steel will settle back from twelve 
10 eighteen iaches, leavlng a shell of half an inch to an inch thick around 
tbe sides of the Ingot mold. When aluminium in the small proportions used 
is added as above described, the steel remains at nearly the same level in 
the mold, showing the reaction similar to properly made open-hearth steel 
of a higher carbon, and the top of the ingot gradually closes up by build- 
ing ont from the sides, giving a nearly flat top to the ingot, slightly convex 
rather than œncave." 

This witness stated that the saving in material from wastage 
effected by thus securing a sound-top ingot was from 2J to 5 per cent. 

Mr. Lanreau, one of the défendants experts, speaking of the défend- 
ants practice, and what was accomplished thereby, testified as fol- 
lows: 

"When the fluid steel is poured from the ladle int» the molds, it has a 
tendency to be wild, and to rise in the mold, until it may threaten to run 
ont. In order to relieve this tendency to rise, which in some cases might 
make the ingots very porous, the défendant uses a very minute quantity of 
aluminium, the quantity amounting to flfty-two ten thousandths of one per 
cent. ïhis small quantity of aluminium Is sulticient to quiet the steel to such 
an extent that a good ingot is poured." 

This witness explained that by "a good ingot" he did not mean one 
which is free from blow-holes; "for," he added, "it is a well-linown 
fact that absolutely solid ingots, showing no blow-holes whatever, 
are litely to crack in the rolls unless treated with such care that it 
would be impossible to produce a flnished article from them under 
commercial conditions." 

Mr. Hunt, another expert of the défendant, speaking of the "re- 
markable results" he had witnessed at the défendants works from the 
addition of minute quantities of aluminium to the molten steel in 
the ingot molds, testified thus: 

"The resulting solidified ingots show, where the aluminium had been added, 
a Sound, square-topped surface to the métal, which would require compara- 
tively little waste in crop-ends, while in the case of the similar steel, to 
which the aluminium had not been added, the tops of the ingots would, in 
each case, be irregular, ragged, and with such an amount of unsound material 
at the top as would occasion a very considérable amount more of crop-ends to 
be put into scrap." 

Under the évidence it is not to be doubted that by the addition of a 
minute quantity of aluminium to the molten steel in the ingot mold 
during the opération of casting, while the steel is being poured from 
the casting ladle into the mold, and when the mold is about one-third 
fiUed, the défendant obviâtes serious defects which otherwise would 
exist in the product, and thus obtains ingots which are sound and sym- 
metrical, and free from hurtful blow-holes, without changing the in- 
trinsic quality of the métal. 

The plaintiff allèges that each of the practices the défendant has 
pursued infringes the patent in suit. The défendant strenuously 
dénies that either is an infringement. The great stress of the con- 
troversy is just hère. The défendants experts express the opinion 
that the T^ittenstrom method is a remelting process, starting with 
the wrought iron or steel of commerce in a solid state, and therefore 
that the treatment with aluminium of molten steel in that condition, 
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as the direct resuit of its manufacture or production, is not within the 
patent. But I discover no good reason whatever for imi)osing sucli 
limitation upon the patentée. Tlie problem of manufacturing sound 
castings from wrought iron or steel is precisely the same, whetlier 
the molten métal is produced in the one way or the other. It would 
be a remarkahle rendering of the patent to hold that, in order to prac- 
tice the invention, it is necessary to let the molten steel from the 
smelting furnace get solid, and then be remelted. Certainly the sug- 
gested limitation is not expressed in the spécification or claim. The 
language used is broad enough to cover molten wrought iron or steel, 
however the molten condition is brought about. Had the spécifica- 
tion named crucibles only, this would not necessarily hâve limited 
the claim, for the évidence is that mild steel in large quantities has 
been commercially made in crucibles. But in fact the patent couples 
with crucibles "smelting furnaces of any suitable description." The 
patent proposes to deal with molten vt^rought iron and steel in the 
opération of casting, in whatever manner the molten condition of the 
métal is effected. Such was the inventor's practice from the begin- 
ning. Nothing in the proceedings in the patent office requires that 
the claim be restricted to remelted métal, nor does the prier art neces- 
sitate such limitation. 

The défendant insists that ingots such as it makes are not castings, 
within the claim of this patent. It is not denied that the word 
"castings" is broad enough to include ingots cast from steel. The 
assertion is that the castings of the patent are articles to which ulti- 
mate form is given in the mold. The argument in support of this 
narrow. view is not satisfactory. The ingot, indeed, is not cast in 
final shape, but is subject to further treatment, involving change 
of form, and it is aiso true that the ingot mold is without intrica- 
cies. Yet it does not follow that ingots are not susceptible of the 
treatment prescribed by the patent, and are not thereby improved in 
the manner contemplated by the patent. The proofs are convincing 
that the Wittenstrom process is applicable to the casting of steel 
ingots. No one, I thiiik, can read the testimony of the defendant's 
own witnesses, extracts from which are quoted above, without per- 
ceiving that by the addition of minute quantities of aluminium to 
the molten steel, in the act of casting ingots, the bénéficiai résulta of 
the patent are obtained. Certainly a symmetrical and sound top 
is secured. By the defendant's practice blow-holes may not be en- 
tirely eliminated from the body of the ingot, but they are reduced to 
the extent desired. Thèse advantageous results are effected without 
any change in the inhérent character of the métal. Whether, then, 
regard be had to the mère terms of the claim or to the nature and 
purpose of the process, the reasonable conclusion is that ingots cast 
from steel are within the scope of the patent. It may be proper hère 
to note that Wittenstrom's actual practice from the first, and also his 
Swedish patent, which was issued contemporaneously with his Amer- 
ican application, show that he always contemplated the use of his 
process in casting steel ingots. 

The défendant contends that the addition of the aluminium to the 
métal in the mold as practiced by it is not within the claim of the 
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patent. In effect, the proposition is that it is essential to the prac- 
tice of the Wittenstrom process that the aluminium be added to the 
métal before the pouring begins. The patent, however, does net 
so prescribe. With respect to the time of the addition there is a 
limitation in this, namely, that it must not take place until the métal 
bas Jaecome molten. The aluminium is to be added after the iron or 
steel reaches a molten condition, but the exact moment of time there- 
after when the addition must be made is not deflned. Upon this 
point the spécification states, in one place, "preferably just before the 
pouring is commenced"; and in another place, "preferably about when 
it is to be poured." The claim states the process as "consisting in the 
admixture with the molten iron or steel of aluminium in about the 
proportions speciiied, and then casting." Now, the term "casting," 
as hère used, means the shaping and solidifying of the métal in the 
mold. The invention concerns this opération. The patented process 
is practiced, to ail intents and purposes, if the aluminium is added to 
the molten métal in time to pervade it and exert the desired influencs. 
If this resuit is accomplished by the addition of the aluminium to 
the molten métal in the mold, the substance of the invention is en- 
joyed. But, even if the words "and then casting" were construed as 
having a restrictive force as to the order of events, still the defend- 
ant's practice surely would fall-within the claim as so interpreted, for 
at least two-thirds of the molten métal is poured into the mold after 
the addition of the aluminium. 

The défendant company further maintains that its présent prac- 
tice is not within the claim because the quantity of aluminium it 
employs is so very small. The défendant uses two ounces of alumin- 
ium to a ton of métal, or one-eighteenth part of the smallest pre- 
ferred percentage named in the patent. Does the smallness of the 
amount so used take the défendant out of the patent, in view of ail 
the circumstances? Would it be fair to this inventer to interpret his 
patent so narrowly? It is évident that the object of the invention is 
the production of superior castings from wrought iron or steel, and 
this purpose is achieved by a final addition of a minute quantity of 
aluminium to the molten métal as an incident to the opération of cast- 
ing. Thus (in the words of the patent) "a more perfect product is 
obtained." This resuit is the aim and end of the Wittenstrom process. 
The patent should be read with its declared purpose constantly in 
view. The invention is meritorious and primary. It falls within 
the principle thus expressed in Klein v. Eussell, 19 Wall. 433, 466; 
"The court should proceed in a libéral spirit, so as to sustain the pat- 
ent and the construction claimed by the patentée himself, if this can 
be done consistently with the language which he has employed." 

Now, as we hâve seen, the language of the spécification in regard to 
proportions is this: "I hâve found that the use of a minute quantity. 
never exceeding one per cent, by weight, preferably from one-fifth to 
one-tenth of one per cent, by weight, of metallic aluminium added to 
the molten iron has the desired influence, and evcn a very much 
smaller percentage has an appréciable influence, and the proportions 
stated may be departed from to some extent." The claim concludes 
thus, "in about the proportions specified, and then casting, substan- 
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tjally as and for tlie purpose set forth." The patent, ît will be per- 
ceived, names a limit in the maximum side. The quantity of 
aluminium is never to exceed 1 per cent. On the other hand, no 
minimum limit is named. The patentée déclares his preferred pro- 
portions to be from one-flfth to one-tenth of 1 per cent. Yet the 
îowest préférable quantity mentioned, namely, one-tenth of 1 per 
cent., is not flxed as the minimum quantity to be used. It is' an- 
nouuced that "a very much smaller percentage has an appréciable in- 
fluence." An "appréciable influence" in what? Undoubtedly, in the 
securing of "a more perfect product." The words "desired influence" 
and "appréciable influence/' as used in the spécification, refer, not to 
any mère manifestations attending the process, or supposed to attend 
it, but to final results. If, then, the quantity of aluminium used, 
however much less than one-tenth of 1 per cent, it may be, is sufflcient 
to produce in the castings the improvement contemplated by the pat- 
ent in an appréciable and substantial degree, the purpose of the in- 
vention is attained and the described process is practiced. Judged 
by the test of bénéficiai results manifested in the product, it seems 
clear that the defendant's practice involves the use of Wittenstrom's 
invention. The défendant uses aluminium in quantities sujEScient to 
subserve its particular requirements, applies it substantially at the 
time and in the manner directed by the patent, and thereby obtains 
the good results specifled in the patent to a substantial extent. 

The case of Eoberts v. Roter, 5 Fish. Pat. Cas. 295, Fed. Cas. No. 
11,912, is hère a pertinent citation. There the plaintifE's patent was 
for a mjthod of increasing the ûow of oil in oil wells by exploding a 
torpédo at the bottom of the well, which was to be ûlled with water 
bef ore the explosion, so as to confine its effect to the immédiate vicinity 
of the torpédo. The défendant did not fiU his well, but used a rela- 
tively short column of fluid. The court held that the patent could 
not thus be evaded, and Judge McKennan said : 

"If the effeet Is produced by filllng the well only half full, or by means of 
a shorter column of water, ail la done that the patentee's process requires. 
Any one, therefore, who produces the resuit contemplated by the patentée, by 
such use only of the described means as Is essentlal to that end, uses his 
process and is an infringer." 

The défendant allèges that in its îngot practice the addition of the 
aluminium to the molten métal is not followed by increased, but by 
diminished, fluidity ; which indicates, it is argued, that the defendant's 
process is substantially différent from that of the patent. Were the 
lack of increased fluidity established, this would not négative infringe- 
ment; but it is not satisfactorily shown. Even Mr. Wood, who of 
ail the defendant's witnesses is best qualified by practical expérience 
to speak upon this point, déclines to express a positive judgment. 
He thinks the molten steel under the defendant's treatment is ren- 
dered very slightly less fluid, but adds : "This is a matter of personal 
observation and opinion, which I cannot express quantitatively or 
prove." 

It is said that the défendant discovered, as the outcome of long-con- 
tinued experiments and investigations, the efficacy of about two 
ounces of aluminium to a ton of steel. But it is very significant that 
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Mr. Talbot, the manager of the Pencoyd Steel Worts, as he testifies, 
acting spontaneously and without previous expérimentation, intro- 
duced at those works the practice of using the same quantity of 
aluminium — ^two oiinces to the ton — in casting steel ingots. Other 
manufacturera of steel ingots hâve used four ounces of aluminium to 
a ton of steel; and Mr. Hunt, the defendant's expert, testifies that 
whether two ounces or four ounces be used the two processes are 
substantially the same and the results not différent. 

Little need be said respecting the Niven McConnell patent. It 
was applied for during the pendency of this suit, and after much of 
the testimony therein had been taken, by an employé of the défend- 
ant Company, who was acting in its interest. Evidently it was grant- 
ed upon the faith of statements of fact contained in an ex parte aflft- 
davit made by the applicant. Under the circumstances, it is entitled 
to very little weight, if any whatever. Certainly, no controlling 
effect is to be given to it. If sustainable at ail, it must be regarded 
as for a mère improvement upon Wittenstrom, and subordinate to 
the patent in suit. 

The suggestion that the use of aluminium while the défendant was 
engaged in the practice of the so-called "armor-plate process" was 
merely expérimental cannot be accepted. That was a commercial 
use, extending over a period of several months, and involved a very 
large product. It was a use in the course of business and for profit. 

I am of the opinion that each of the two practices which the de- 
fendant bas pursued is an infringement of the patent in suit. Let 
a decree be drawn in favor of the plaintiff. 



THB ADUIiA. 
(Blstrfct Court, S. D. Georgia, E. D. August 13, 1898.) 

1. Prize— Heabing on Evidence in Pbeparatorio. 

At the flrst hearing in prize proceedings, only the évidence afforded by 
the examination of the captured crew, talien on standing interrogatories, 
the shlp's papers, and other évidence of a documentary charaetei', found 
upon the ship by the captors, is to be considered. 

2. Same — Ship of Nbutral Chartered to Bnemy. 

When a vessel owned by a subject of a neutral power is chartered to a 
subject of the enemy, with full power to control her voyages and employ 
her in illicit trade, she is to be treated, when found attempting to vio- 
late the bloeliade, as if she were enemy's property. 
8. Same — Evidence in Preparatorio— Subséquent Contuadtction. 

Where the charterer of a vessel talien as prize stated In his testimony 
in preparatorio that he was a loyal subject of the enemy's government, he 
cannot thereafter be permitted to contradict the same by showing that 
he had cast in his lot with insurgents against that government. 
4. Same — Violation dp Blockadb— Intent. 

Sailing from a neutral port with intent to enter a bloclsaded port, with 
knowledge of the existence of the blocliade, subjects the vessel and gen- 
erally its cargo to capture and condemnation; nor does it matter that the 
vessel is merely in ballast, and her purpose was ostensibly to take awav 
persons who desired to escape the hardships of the blocliade. 

6. Same. 

Neutral ships, though not ostensibly destined to a bloclcaded port, can- 
not innocently place themselves in a situation which would enable them 



362 89 FEDERAL REPORTER. 

to vlolate the blockade; and, -where a ressel Is taken while enterlng a 
blockaded port, It Is no défense that she previously approached the ad- 
miral's ship to ask permission to take ott refugees. 

Garrard, Meldrim & Newman and Everett P. Wheeler, for claimant. 
Marion Erwin, U. S. Atty., and W. E. Leaken, Àsst. U. S. Atty. 

SPEEE, District Judge. The Adula, Britisli steamship, was on 
August 3, 1898, adjudged in the district court of the United States 
for the Southern district of Georgia prize to the United States 
cruiser Marblehead and other United States vessels of war taking part 
in her capture while she was attempting to run the blockade estab- 
lished at Guantanamo Bay. The proctors for the Atlas Steamship 
Company, her claimant, serred the following notice on the United 
States attomey: 

"Take notice that upon the return day of the rule fixlng the time and place 
for the hearing of the motion to take fnrther proofs in this cause at Mt. 
Airy, In the state of Georgia, on the 9th day of August, 1898, at 4 p. m., 
we wlll read the affldavits of Robert Gemmell and W. Peploe Forwood, of 
which copies are herewith served upon you, and that upon said hearing we 
will move this honorable court for directions respecting the sale of the 
Adula, unless such directions shall previously hâve been given. We will 
also move this honorable court for an order staying the distribution of the 
net proceeds of the sale. And we will further apply, at thé same time, for 
such other relief as may be just." 

On the hearing of this motion, the affidavit of Eobert Gemmell 
was offered for the claimant. By virtue of this affidavit, and the an- 
nexed statement of W. Peploe Forwood, who is the agent of the Atlas 
Steamship Company in Jamaica, it was sought to open the decree of 
condemnation granted after hearing the évidence taken in prepara- 
torio, and open the case for additional testimony. 

The hearing upon the proceedin^s for condemnation was upon the 
évidence afforded by the examinations of the captured crew, taken 
upon standing interrogatories, the ship's papers, and other évidence of 
a documentary character found upon the ship by the captors. This 
was done in conformity to the established rule in prize causes: 

"Thèse papers and examinations in preparatorio constitute the only evi 
denee on which the cause is first heard. If on this évidence there be doubt 
or justice require it, the court may, in Its discrétion, order further proof." 
Ben. Adm. § 612 (a). 

The rule is otherwise stated by Mr. Justice Story in the case of The 
Pizarro, 2 Wheat. 240: 

"It is upon the ship's papers, and the examinations thus taken In prépara- 
tory, that the cause is in the flrst instance to be heard in the district court; 
and, upon such hearing, it is to judge whether the cause be of such doubt 
as to require further proof, and, if so, whether the claimant bas entitled 
himself to the beneflt of introducing" it. If the court should deny such 
order when it ought to be granted, or allow it when it ought to be denied, 
and the objection be taken by the party, and appear upon the record, the 
appellate court can adminlster the proper relief." 

It is true, also, that, by the settled rule of prize courts: 

"The onus probandi of a neutral interest rests on the claimant. This 

rule is tempered by another, the liberality of which will not be denied, 

that the évidence to acquit or condemn shall, in the first instance, corne 

from the ship's papers and persons on board; and, where thèse are not sat- 
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Isfactory, If the clalmant has not vlolated good faith, he shall be admitted 
to malntaln his claim by furtlier proof. But If, In the event, after full 
time and opportunity to adduce proofs, the claim is stlll left in uncertainty, 
and the neutrality of the property is not established beyond reasonable doubt, 
It is the invariable rule of prize courts to reject the claim, and to deeree 
condemnation of the property." Mr. Justice Story in The Amiable Isabella, 
6 Wheat. 77. 

The charterer of the Adula on the voyage which resulted in her 
capture was Don José R. Solis. He testiâes that he was a loyal sub- 
ject of the queen régent of Spain. In answer to the first interrogatory, 
Don José testified: "I now live at Manzanillo, on the south coast, in 
the province of Santiago de Cuba. I hâve lived there ten years next 
January. I am a subject and citizen of Spain, and I owe allegiance 
to Spain. I am married. My family and wife réside at Manzanillo." 
He further testified that he frequently went into the country 15 
or 20 miles from the city; but, "after Gen. Weyler came in the 
country," he said, "I could not go in the country any more, be- 
caùse I feared that Gen. Weyler might suspect me of being an in- 
surgent." Don José was in good standing with the Spanish govern- 
ment. The officiai card entitling him to travel as a loyal Spaniard 
was found in his possession, was signed by the municipal authorities 
at Manzanillo in 1897, and he himself testified that it was not neces- 
sary to obtain a new one. The Spanish consular authorities seem to 
hâve afforded him every facility for his opérations, for as late as 
June 28, 1898, he received from the Spanish consul at Jamaica an in- 
dorsement of the bill of health obtained from the Jamaica authorities 
to enable him to prosecute this voyage. It is also in évidence that there 
was given to him on that day by the Spanish consul a passport author- 
izing him to take the Adula into the Spanish ports mentioned. He 
undertook to provide an efficient Spanish govemment pilot to conduct 
the ship safely into the ports of Manzanillo, Santiago, and Guanta- 
namo. For this he was to pay for the vessel £100 per day for the 
first 10 days of the voyage, and after that £50 a day, until she should 
return to the wharf at Kingston. The charter contained this further 
signiflcant provision: "The company will give the option to the char- 
terer for another similar voyage, on similar terms, provided the 
charterer gives the company twenty-f our hours' notice after the arrivai 
of the steamer at Kingston." It is moreover true that Yeats, who.was 
captain of the Adula, testified : "As I understood it, as well as I can 
remember, we were to go to any other ports that the charterer desig- 
nated, and was not put down in the letter of instructions, if he wished 
to go there. As I said bef ore, if he wanted me to go to any other port 
except those specified in the charter party, I was to go there." He 
further testified that, if the trip ran beyond ten days, there was a 
spécial agreement made between Capt. Forwood, the agent of the ship, 
and Mr. Solis, as to payment for this. In his answer to the thirty- 
ninth interrogatory, the captain of the ship also testified: "The 
Adula's destination was to go to Guantanamo Bay for refugees, and 
then to Santiago and Manzanillo, and such other places that the 
charterer may désire to go to after we had visited thèse ports." It 
is true that Don José E. Solis denied this testimony, and testified as 
follows: "If I was to state to the captain to go hère, he would say, 

89 F.— 23 



â54 89 FBBEEAL REPORTER. 

TTou hâve no rîght to direct me.' I did not hâve the right to direct 
thém to any particular port." With this allegiance, and thus sup- 
ported by Spanish authority, Don José chartered the Adula, and with 
this charter he left the harbor of Kingston, Jamaica, on the 28th day 
of June, 1898. With the Adula he steamed away towards Santiago, 
and when in sight of the blockading fleet sheered off to Guantanamo, 
in half a mile of the entrance, where he was hailed by the Vixen, 
brought to, and directed into tiie harbor, where the Marblehead and 
other war vessels were lying, and shortly thereafter was seized by 
order of Commander McCalla, of the Marblehead. 

While it is true that the Adula was owned by British subjects, 
it appears from the testimony of Don José that for ail the pur- 
poses of this voyage, having been chartered by a Spaniard, she was 
a Spanish ship. The authorities on this subject are as abundant 
as cohclusive. That great admiralty judge, Sir William Scott, 
afterwards Lord Stowell, in The Ranger, 6 0. Eob. Adm, 126, de- 
clared: "If the owner will place his property under the absolute 
management and control of persons who are capable of lending it 
in this manner, to be made an instrument of fraud in the hands of 
the enemy, he must sustain the conséquences of such misconduct on 
the part of his agent." In The Jonge Emilia, cited in 3 C. Eob. 
Adm. 52, a neutral vessel was condemned because she appeared to 
hâve been altogether in the hands of merchants who were enemies, 
and had been employed for seven voyages successively in the en- 
emy's trade. In The Napoléon, Blatchf. Prize Cas. 296, reported in 
17 Fed. Cas. 1153 (No. 10,012), it was held that, even though the 
claimant was a loyal citizen of high character and a résident mer- 
chant of the city of New York, opposed strongly to the purposes 
of the Confederates, yet when, by the acts of his agent, with whom 
his vessel had been left, she was placed in illicit employment, she 
must be condemned. It is true that, in the case last cited, the 
ship was actually in the use of an opposing belligerent; but in 
principle the authority is applicable, for hère she was placed, as 
the court is satisfled from the testimony of the master and other- 
wise, in the absolute control of a Spanish subject, who was using 
her, as will presently appear, to run the blockade, if in the absence 
of blockading vessels, or by practicing upon the credulity of Ameri- 
can commanders, he could do so with impunity. It is now sought 
by this motion, made long after Don José E. Solis had testifled, to 
open the judgment of condemnation, and offer proof that while he 
originally, and before the people of Cuba were declared by joint 
resolution of congress to be free and independent, owed allegiance 
to the queen of Spain, yet that soon after the war broke ont he left 
the island of Cuba, had taken no part in hostilities against the 
United States, nor been in any particular an enemy of the same, but, 
on the contrary, had doue ail in his power while he remained in 
Cuba to befriend and assist citizens of the United States who were 
still in Cuba, and that he cast his lot with the natives of Cuba, and 
was desirous that a stable government should be established in said 
island under the auspices of the United States. It is clear to the 
court that this évidence is altogether irrelevant, There are doubt- 
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less now in the island of Cuba thousands of persons, who were 
formerly Spanish subjects, wlio entertain the political sentiments 
to which Don José now wishes to subscribe. The court, however, 
would not be justified in permitting him to contradict bis testimony 
given before the prize commissioners, that he was a loyal subject of 
Spain, nor -would it be specially commendatory of the credibility 
of Don José if, in the distress of his country, when bis personal in- 
terests may be involved, he is so ready to forswear his allegiance 
to the queen régent. Again we are assisted by the lucid announce- 
ment of Mr. Justice Story in The Pizarro, supra: 

"Nor should the captured crew hâve been perinitted to be re-esamlned in 
court. They are bouud to déclare the whole truth upon the first examina- 
tion; and, if they then fraudulently suppress any material facts, they ought 
not to be indulged with an opportunity to disclose what they please. or to 
give color to their former statements, after counsel bas been taken, and 
they know the pressure of the cause. Public policy and justice equally 
point out the necessity of an inflexible adhérence to this ruie." 

Hère we may say that Don José is to be treated as one of the 
crew. While he was charterer of the vessel, and appears to be a 
Spanish subject of large influence, and presumably of large means, 
he is entered upon the ship's books as supercargo, and it was in 
part to the testimony of the supercargo in The Pizarro that the 
animadversions of Justice Story were directed. 

In The Gray Jacket, 3 Wall. 368, Mr. Justice Swayne, speaking 
for the suprême court, used this language: 

"This is not a proper case for the order for further proof. The order is 
always made with extrême caution, and only when the ends of justice 
clearly require it. The elaimant forfeited ail right to ask it by the guilty 
concealment in his first affidavit. * » * The allowance would hold out 
the strongest temptation to subornation of perjury." 

See, also, The Eapid, 1 Gall. 293, 20 Ped. Cas. 297 ÇNo. 11,576); 
The Euphrates, 8 Cranch, 385; The Hazard, 9 Cranch, 203. 

It seems clear from the évidence that the control of the Adula 
by the enemy is plainly shown in the flrst instance by the testimony 
of Solis, her charterer, her control by him, and the option for further 
voyages given him, and that further proof on this subject should 
not be allowed. The Adriana, 1 C. Rob. Adm. 313; The Eomeo, 6 
G. Rob. Adm. 331; The Sarah, 3 0. Rob. Adm. 330, cited in 11 Am. 
& Eng. Enc. Law, p. 489. 

It appeared, also, from the proof in preparatorio, that the busi- 
ness of Don José was suspicious in the extrême. He states that 
his object was simply to bring off passengers, "for the sake of bu- 
manity." In answer to the twenty-sixth interrogatory, he testified : 

"lly calculation was, supposing the admirai allowed me to go into Santia- 
go or Guantanamo and bring my family from Manzanillo, that I could bring 
four hundred passengers at sixty dollars each, making twenty-four thou- 
sand dollars, and my idea was to make the trip in six or seven days; sup- 
posing it took me ten days, it was nineteen thousand dollars net benefit. I 
had done it before with two English schooners. Once I took one hundred 
and thirty from Manzanillo and Montejo Bay." 

In addition to this not altogether disinterested humanitarianism, 
it appeared from numerous letters, found on the person of Don José 
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and in hîs stateroom, that he was carrying on a large business în 
the shipment of supplies, and, as he admits he was plying with 
schooners to and from Cuba, the presumption is fair that he was 
engagea in continuously running the blockade. It seems clear that 
for more than two months he had been engaged in the hiring and 
purchase of ships and in the conveyance of supplies from Jamaica 
to Cuban ports, and at a time when thèse ports were invested by 
the American fleet. The claimant now wishes to show that Solis 
was not engaged in trade with blockaded ports, or with any ports 
in Cuba where intercourse was unlawful; but it may be said that 
Solis had ample opportunity to give the explanation of thèse letters 
in his testimony previously taken, and in fact did testify with re- 
gard to ail the letters and telegrams found on his person and in his 
stateroom, and it does not now appear that he should be permitted 
to add to his testimony. In addition to this, he bore many letters 
relating to trade and commerce, the conveyance of which through 
the blockade, especially by a Spanish subject, was a violation of 
the laws of neutrality. As stated by Sir William Scott in The 
Kolla, 6C. Eob. Adm.366: 

"A blockade Is a naval clrcumvallation, Intended to prevent and eut ofC 
ail communication with the port that it incloses, and to cause an entire 
suspension of its commerce." 1 Duer, Ins. p. 247, § 24. 

And Justice Washington in the case of The Tulip, 3 Wash. G. C. 
181, 24 Fed. Cas. (No. 14,234), déclares: 

"The same principle of the maritime law which mabes that species of 
trading which consists in the mère Intercourse of buying and selling, an 
offense, with stronger reasons, for the public safety, must condemn the act 
of conveying intelligence to the enemy. In neither case does the condemna- 
tion proceed oh the ground of the party beiug actually an enemy, nor of the 
property being actually owned by an enemy; but In both cases the party 
acts as If he were an enemy, and therefore the maritime law treats the 
property as if It belonged to an enemy." 

It is offered also to prove that the ofScial blockade of the three 
ports Guantanamo, Santiago, and Manzanillo was not declared by 
the British government at Jamaica until the 6th of July, 1898. 
This fact can possess no signiflcance. The United States attorney, 
in resisting the motion, calls the attention of the court to the testi- 
mony of Lient. Anderson, of the Marblehead, in his dépositions 
taken de bene esse, to the effect that an actual and effectuai block- 
ade of Guantanamo Bay and harbor was established by the Marble- 
head under Commander McCalla, and other United States warships 
under Admirai Sampson, on June 8, 1898, and that this was con- 
tinuously and effectually maintained to the capture of the Adula. 
He testifles that an active and effectuai blockade of Santiago de 
Cuba was established by Commodore Schley on May 24, 1898, with 
the American warships which were holding the fleet of Admirai Cer- 
vera in that harbor, and that this investment was rigorously main- 
tained to the day of the capture of the Adula. He testifled, also, 
to the actual and effectuai blockade of Cienfuegos harbor under 
the president's proclamation of April 22, 1898, and that on May 9, 
1898, while off' Cienfuegos, he actually delivered to the Adula a copy 
of the president's proclamation of April 22d. This testimony was 
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not before the court on the hearing of the évidence taken in pre- 
paratorio, nor is it essential to the détermination of this question 
now, although formally submitted by the United States attoraey as 
cause why the case should not be reopened. It appears from the 
testimony of Capt. Yeats before the prize commissioners that at the 
time he went to Guantanamo it was apparently under an order of 
blockade. "We passed one vessel," he testifles. "I think it was 
the Vixen. He flred a gun. I stopped immediately, and he told 
me to proceed. He did not stop his engines at ail; just steamed 
right on by. Captain Porwood told me I should see vessels of war 
around there. When the Vixen hailed me, we were about half a 
mile from the entrance to the bay, and about four miles from where 
we anchored. It was only after I had anchored that I was ac- 
quainted with the blockade of the harbor." Horatio Morris, one 
of the crew of the Adula, testifled that "at the time we went up to 
the mouth of the harbor, and at the time we got to Guantanamo, 
we found war ships there blockading the harbor. A small cruiser, 
the Vixen, run up across the bow, and the captain of the cruiser 
asked us, 'Didn't you sight the war ships to Santiago?' and the cap- 
tain said, 'Yes;' and the captain stops, and he said, 'Didn't you 
hear Guantanamo was blockaded?' and our captain said, 'Yes.' 
Then he said, 'You can proceed on.' I heard about the blockade in 
Kingston, but, after leaving Kingston until we met the cruiser, I 
never heard about it any more." Capt. Yeats also testifled that 
he expected to be stopped when he approached Santiago. The log 
book of the Adula shows that she was given a copy of the prési- 
dentes proclamation of blockade at Cienfuegos on May 9th. Solis, 
the charterer, testifled that he was told ou board the Adula that the 
blockade of Guantanamo was published on the 27th, the day before, 
but he had not heard of it before lie left Kingston, but he admits 
that while at Kingston he heard there were some war ships at 
Guantanamo. There were several coi)ies of the Kingston Gleaner 
on board the Adula, ail of which spolco of the American opérations, 
both military and naval, about Santiago and Guantanamo. Solis 
admitted that he knew that Guantanamo was invested by the Amer- 
ican marines. While Mr. Solis testifled that he knew but little 
of international matters, he must hâve known something, for he 
was French vice consul at Manzanillo. Besides, the letters of in- 
structions issued to the ship of which he was charterer contain 
unequivocal notice of the blockade, and Mr. Solis hiniself testifles 
that Mr. Dent, American consul at Santiago, on the 2Sth of June, 
prior to his departure on this voyage, gave him notice. In answer 
to the twelfth interrogatory, he testifled: "I explained to Mr. Dent 
the idea of my voyage. He told me he was sorry he could not give 
me the passport I wanted, because he was not allowed to give such 
passports unless he had permission from the American authorities 
in Washington." He further stated: "I v\'ent to Consul Dent's 
office, and asked permission to go to thèse points. He asked me 
whether I had the consent of the Spanish consul. I told him I 
had it. He then said to me he was sorry he could not give me 
such permission. Mr. Dent told me not to go. He told me not to 
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go, and I answered him I was not going for anything wrong." It 
is further in évidence that Consul Dent warned Mr. Forwood, tlie 
agent of the ship at Kingston, of the existence of this blockade. 
It is ti'ue that Mr. Forwood now offers to testify that this was given 
in a very informai manner, but he himself admits that Dent used 
this language: "Well, Forwood, I would not advise you to let the 
ship go. They won't let her into Guantanamo, and they will be 
watching for her." It appears from the log book of the ship that 
she did not sail until an hour after the date of this interview be- 
tween the American consul and the ship's agent at Kingston. The 
Spanish charterer of the ship and the agent were thus both given 
actual notice of the danger she incurred, and it otherwise appears 
that the charterer also communicated to the agent what the consul 
had told him. Notwithstanding this, the Adula was thus placed 
at the disposai of the Spanish subject, to communicate, if he could, 
with the Spaniards and Spanish subjects, by crossing the American 
Unes, by means of access to a blockaded port. 

It is established as a settled rule that a vessel which has a full 
knowledge of the existence of a blockade is liable to capture if she 
attempts to enter the blockaded port in violation of the blockade 
régulations, and that it is no défense against an arrest made, un- 
der such circumstances, that the vessel arrested had not been pre- 
viously warned of the blockade, nor that such previous warning had 
not been indorsed on her register. The Admirai, 3 Wall. 615. 
Notice is suÊQcient, if the proof shows that it was known in a gên- 
erai way. The Stephen Hart, 22 Fed. Cas. 1253 (No. 13,364). And 
in Duer on Insurance (volume 1, p. 663, § 39), it is stated : 

"Proof of the actual knowledge of the party at the inception of the voyage 
• * * supersedes In ail cases the neeesslty of a warning, nor is it of any 
Importance by what means or In what form he received the iaformation, if 
the communication made to him is crédible in its nature. * * * He is not 
permitted to aver that he placed no confldence in a communication that had 
just clalms to his belief ." 

And, even in the absence of actual notice, since the proof was 
sufQcient to show notoriety of the fact that a blockade existed at 
the port to which the voyage was commenced, it raises a presump- 
tion by which the party charged with the offense may be concluded. 
1 Duer, Ins. p. 661. Even though the owners of the Adula acted in 
good faith, their vessel would be noue the less liable to forfeiture. 
The law upon this subject is also plain. In the case of The Shep- 
herdess, 5 C. Rob. Adm. 362, Sir William Scott announces this rule: 

"No excuse is ever permitted for the conduct of the neutral master, who 
persists in his voyage to a blockaded port in défiance of sufficient and lega! 
warning. His conduct may in no degree be imputable to the owners, yet 
their innocence affords no protection to their property." 1 Duer, Ins. p. 
676, § 49. 

rt is elsewhere stated: 

"It is a settled principle that, if the owners had not anticipated a violation 
of the publie law, the fate of their vessel with respect to an infraction 
of that law must dépend upon the conduct of the agent with whom they 
bave intrusted its management." Jeclser v. Montgomery, 18 How. 119; Xhe 
Bermuda, 3 Wall. 550. 
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Witi the purpose, then, in his mind to enter Santiago, Guantanamo, 
or Manzanillo, or other Spanish ports, whether they were blockaded or 
not, this Spanish charterer brought the Adula out of Kingston harbor. 
The offense was committed at the inception of the vovage (The 
Stephen Hart, 22 Fed. Cas. 1253 [:No. 13,364]) ; and the Adula was 
subject to seizure from the time of sailing with intent to run the 
blockade (The Oircassian, 2 Wall. 135). 

Sailing from a neutral port with intent to enter a blockaded port, 
with knowledge of the existence of the blockade, subjects the vessel, 
and generally its cargo, to capture and condemnation. Id. 151. Nor 
does it matter that the Adula was merely in ballast. 1 Duer, Ins. p. 
671, § 46. It was of especial importance to the American auvhorities 
at that time that there should be no communication between the 
beleaguered forces at Guantanamo, Santiago, and the ricinity with the 
outside world, and this the Adula might well hâve eiïected by means 
of its Spanish charterer, ostensibly supercargo. Nor does the excuse 
that it was the purpose of Don José R. Solis to approach the American 
fleet, and ask permission of the admirai to take off ref ugees, avail the 
ship. Indeed, it may well be doubted, from the évidence, if he had 
any such purpose. It is plain that wlien he saw the fleet ofE Santiago 
he did not approach it, but steamed away to Guantanamo, where at 
that time no blockading vessels were visible. The rule is, however, 
that "neutral ships, although not ostensibly destined to the blockaded 
port, cannot innocently place themselves in a situation wliich would 
enable them to violate the blockade at their pleasure and with im- 
punity. The intention of the party in such cases to violate the block- 
ade is a necessary and absolute presumption." Indeed, it would be 
difficult to see how a blockade could be enforced if it were otherwise, 
but the authorities avoid the necessity of further discussion. "The in- 
tention to break the blockade is to be presumed from the position of 
the ship when captured. She knew of the blockade when she saiîed ; 
she had nb just reason to suppose it had been discontinued; her 
approach, under thèse circumstances, to the mouth of the blockaded 
port, for inquiry, was itself a breach of the blockade, and subjected 
both vessel and cargo to seizure and condemnation." The Cheshire, 
3 Wall. 2.35; The Delta, 7 Fed. Cas. 444 (No. 3,777). Nor does it 
matter that the sailing instructions given the master directed him to 
approach the blockading vessels, and ask permission to enter and to 
refuse to do so, nnless this permission was granted. The Delta, supra. 
The language of Mr. Justice Field in the case of The Cheshire, 3 Wall. 
235, is very apposite: 

"If approach for inquiry were permissible, it will be readily seen that 
the greatest faeilities would be afforded to élude the blockade. The liberty 
of inquiry would be a license to attempt to enter the bloclîaded port, and 
that information was sought would be the plea in every case of seizure. 
With a liberty of this kind, the dlfficulty of enforcing an efficient blocliade 
would be greatly augmented. If information be honestly desired, it must 
be sought from other quarters. In the case of The James Cooke, the ship 
was captured at the entrance of the Texel, and the court applied this rule; 
observing that the approach of the ship to the mouth of a blockaded port, 
even to make inquiry, was In itself a consummation of the offense, and 
amounted to an actual breach of the blockade." 
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H ît be conceded that the Adula simply intended to enter Guan- 
tanamo, and that Guantanamo was simply invested, and not block- 
aded, nevertheless her course subjected her to forfeiture. "It seems a 
just inference from the décisions," said the author of Duer on In- 
surance (page 670, par. 44), "that where the blockade has been consti- 
tuted simply by the fact of an investment, although its existence was 
known at the port of departure previous to the sailing of the neutral 
ship, she may clear out provisionally for the blockaded port, but that 
in this, as in the former, cases, the inquiry, upon the resuit of which 
the right to complète the voyage must dépend, must be made at a 
port of the blockading state or of a neutral power. I see no reason 
to doubt that the prohibition to proceed to the mouth of the blockaded 
port embraces ail cases of a previous knowledge, from whatever 
source the knowledge may hâve been derived, and that in ail its viola- 
tion is subject to the same penalty." 

It is unfortunate for the claimant that the Adula had been pre- 
viously engaged in several ventures, some of which evinced a total 
disregard of the blockade established by the American commanders. 
It is indisputable that, with full prior notice of the blockade of 
Cienfuegos, both by the president's proclamation and by verbal com- 
munication, the Adula had, without permission of the American au- 
thorities, run in a supply of provisions into that place on June 15th. 
In answer to the forty-first interrogatory, Capt. Yeats testifled: 

"I was on board when we went to Cienfuegos. I was flrst offlcer, then 
known as first mate. We went to Cienfuegos for refugees, and, as I said 
prevlously, we had a permit from Consul Bent, United States consul at 
Kingston, Jamalca. That was on the flrst two trlps. On the first occasion 
we were stopped by the Marblehead (May 9th; see log), and on the second 
time we were stofped by the Castine (May 25th; see log). They ordered 
us to proceed to the Broolîlyn flagship. On both of those occasions we were 
allowed to pass after talliing to the captain for some considérable time. 
On the flrst and second occasions we had permission to enter Cienfuegos, 
but on the thlrd visit to Cienfuegos (June 19, 1898; see log) we had no per- 
mission that I know of. On that occasion we were not stopped, because 
there was nobody to stop us. The third trlp was made, I thinlc, about the 
14th of June. On that trlp we had some stores. Capt. Walker was in 
charge at that time. The Adula was chartered at that time by somebody 
in Cienfuegos. I do not know whether it was by a Spanish subject or not. 
I know that Cienfuegos was supposed to be blockaded, but we had not 
seen any ships there for a considérable time, and that Is the reason we went." 

The Adula then was a blockade runner. A blockade, once regu- 
larly proclaimed and established, will not be held to be ineffective 
by continued entries in the log books, supported by testimony of 
the ofiScers of the vessel seized, that, the weather being clear, no 
blockading vèssels were to be seen off the port from which the ves- 
sel sailed. The Andromeda, 2 Wall. 481. This is precisely the 
Adula's case. It appears, also, from a letter of Capt. Yeats to his 
parents, which was taken on board the Adula after her seizure, that 
he kneAY the ship was engaged in running the blockade, he had 
expected seizure, and it had occurred, and he complains of his hard 
luck to be in command at the time the vessel was seized. . He also, 
makes a statement which is strongly indicative of the fact that, even 
after the Adula had been permitted by permission of the Washing- 
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ton authorities to enter Cienfuegoa for the purpose of taking off 
refugees, she carried eut the private secretary of Gen. Blanco, gov- 
ernor gênerai of Cuba. Warned off again and again by the Ameri- 
can authorities, she persisted in her Tentures. Her charterer, Don 
José R. Solis, was a man of remarkable intelligence, who we hâve 
seen was Prench vice consul at Manzanillo, — a Spaniard who spoke 
English so well that no interpréter was used by the prize commis- 
sioners in taking his testimony. How important was it, therefore, 
to prevent him from communicating with the garrison at Guanta- 
namo. He had in his stateroom and in his personal possession a 
large number of letters of a personal nature, and relating to the 
conduct of business then in progress between the people of Cuba 
and those outside. He was the possessor of an officiai passport 
given him by the Spanish authorities authorizing him to take that 
ship into any Spanish port. It is true that this was not found at 
the time of the capture of the vessel, and has not been delivered 
up, but there was ample time for its destruction. It is now offered 
to prove by Don José that this passport was delivered to Com- 
mander McCalla, but he has already testifled to that fact; and Lieut. 
Andersen, in his affidavit made in accordance with the statute, dé- 
clares that he turned over ail the papers seized by him under the 
direction of Commander McCalla to the prize commissioners. He 
made a complète schedule by name of the différent papers, and 
swears that ail of them were delivered, without suppression or 
fraud, to the prize commissioners. Tbe disappearance of this pass- 
port for the ship to any Spanish port, rather more than the pass- 
port itself, is therefore of great significance as affecting her char- 
acter, and the production of a certifled copy from the Spanish con- 
sul would not throw any light upon the controversy. Spoliation 
or destruction of a paper of this character is strong proof of guilt. 
The Pizarro, 2 Wheat. 227; The St. Lawrence, 8 Cranch, 434; The 
Fortuna, 2 Wheat. 161, 3 Wheat, 236. Indeed, it may not be with- 
out significance that the clearance of the ship herself was simply 
for Guantanamo, when, according to the testimony of Solis, she 
was chartered for Santiago and Manzanillo, and, according to the 
testimony of Yeats, she might hâve gone to any other Spanish port. 
There is strong presumptive évidence that he carried other officiai 
communications with him. Among the letters he carried was one 
dated Kingston, June 28th, from O. Fous to Sr. Don José Marmion, 
from which the f ollowing is an extract : 

"After six weeks, having been unable to write to you on aceount of the 
présence of the American squadron before that port, to-day I am told with 
great secrecy that Mr. Solis, of Manzanillo, with the steamer Adula, English, 
Is going to run the blockade and earry provisions or talîe ont passengers. 
1 take this opportunity with great pleasure of hearing from you and of my 
house." 

Thus, in view of the voyage to Cienf uegos, then blockaded, carrying 
in provisions to a Spanish consignée, and the voyage to Guanta- 
namo, Santiago, and Manzanillo, ail blockaded, and other ports not 
named, conveying messages on Spanish commerce, and avowedly 
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intending to make a large profit fpr Mmself, a Spanisli subject, 
having options to make another similar voyage on similar terms, 
provided the charterer gives the company 24 hours' notice after the 
arrivai of the steamer at Kingston, can it be doubted that the Adula 
was under Spanish control, and engaged in the Spanish trade, in 
utter disregard of the blockade established by the président and by 
the commanders of American vessels? Any humanitarian purpose 
Mr. Solis may hâve entertained could not properly hâve been accom- 
plished without the supervision of the American commanders. 

Upon carefui reconsideration of the record, I am satisfied of the cor- 
rectness of the decree of condemnation, and I am of opinion that the 
additional évidence offered, taken in connection with that already 
before the court, would not change the resuit. The motion to open 
the decree and admit additional teetimony is therefore overruled and 
denied. 



PISCATAQUA NAV. CO. et al. y. NEW YORK, N, H. & H. R. CO. 

(District Court, D. Massachusetts. September 22, 1898.) 

No. 903. 

1. Public Nuisance — Privatb Action — Spécial Damages. 

Tlie owner of vessels detained by the falling of a draw In defendant's 
bridge over a navigable channel, through defendant's négligence, can 
maintain an action for the recovery of spécial damages sustained by rea- 
son of the delay. 

2. Navigable Watkbs— Obstkuction bt Beidge— Statute. 

A rallroad company building a bridge across a navigable channel under 
a statute which requires It to maintain and lieep in repair a draw, and 
to open the same when required, "so as to afCord ail reasonable and 
proper accommodation for vessels having occasion to pass through the 
same," owes a spécial duty to an ov^ner of vessels having occasion to 
pass through such drave, and is liable for a breach of such duty, where, 
through its négligence, the draw falls, and such vessels are detained. 

In Admiralty. 

W. M. Richardson, for libelants. 
Benton & Choate, for respondent 

BEOWN, District Judge. This libel is for damages for the déten- 
tion of several vessels, through the obstruction of Ft. Point Channel, 
in Boston Harbor, by the fall of a draw in a railroad bridge. The 
defendant's duty in respect to the draw is prescribed by a Massa- 
chusetts statute of 1845 (chapter 126): "And the corporation shall 
be held liable to keep said draw in good repair, and to open the same 
when required, so as to afford ail reasonable and proper accommoda- 
tion for vessels having occasion to pass through the same." Upon 
the évidence I find that the fall of the draw, and the conséquent ob- 
struction of the channel for several days, were due to the négligence 
of the défendant. The défendant contends that it is not liable in a 
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priTate action, since every member of tte public had an equal right 
to navigate the channel, and since an interruption of the navigation of 
this cliannel was tlie obstruction of a public right, affecting eveiy 
member of the public, whether then présent, and wishing to use the 
channel, or not; and therefore a public nuisance, for which, without 
spécial damage, a private action is not maintainable. The gist of the 
présent action, however, is spécial damage to the libelants. They 
seek no apportionment of the injury suffered in common with ail other 
members of the public, and which, if the basis of a private action, 
would, as Blackstone says (volume 3, p. 219), "allow every subject in 
the kingdom to harass the offender with separate actions." The 
rule of law is stated in Mayor of Georgetown, v. Alexandria Canal Co., 
12 Pet. 91: "If any particular individual shall hâve sustained spé- 
cial damage from the érection of it [i. e. a public nuisance], he may 
maintain a private action for such spécial damage, because to that 
extent he has suffered beyond his portion of injury in common with 
the public at large." T\Tiile it is conceded by the défendant that 
actual physical injury to person or property constitutes spécial dam- 
age, it is urged that where there is mère détention from obstruction of 
the way there can be no spécial damage, however unequal the consé- 
quences to différent members of the public. It is well settled, how- 
ever, that spécial or particular damage may be either direct or conse- 
quential. In the leading case of Rose v. Miles, 4 Maule & S. 10] , 
there was no physical injury to person or goods, but merely obstruc- 
tion of a navigable way, causing détention. In conséquence the plain- 
tiff was put to the expense of carrying his goods by land around the 
obstruction. A master may find it a wiser course to await the re- 
moval of the obstruction, and then carry his goods through on his own 
vessel. In the latter case he should be entitled to the cost of waiting 
to do so if that is the wiser course. This may impose less pecuniary 
liability on the wrongdoer. The doctrine of Rose v. Miles was adopt- 
ed in Greasly v. Codling, 2 Bing. 263, wherein it was said: "In the 
case in Carthew, indeed, there is an expression in favor of the défend- 
ant, namely, that the action will only be for a personal injury, and not 
for a mère injury by delay. I cannot see the différence, because in- 
jury from the one cause may be quite as prejudicial as injury from 
the other," etc. In each of thèse cases there was only détention, 
and not physical injury, to person or goods. In each of thèse cases, 
as in the présent case, the plaintiiïs were in the actual use of the way, 
and were subjected to actual obstruction, and to actual loss additional 
to that which, by presumption of law, attaches to each member of the 
public. This actual loss, proved as a matter of fact, is the gist of 
the private action. 

There seems a gênerai accord of text writers in this view. 2 Chit. 
PI. (13th Am. Ed.) 599, contains a form of déclaration based on this 
doctrine. Mr. Bigelow présents Rose v. Miles as a leading case in his 
Leading Cases on Torts (page 460). See, also. Bigelow, Torts, pp. 296 
297; Pol. Torts, pp. 326, 328; 2 Wood, Nuis.'(3d Ed.) §§ 647, 618. In 
Sedg. Dam. (8th Ed.) § 946, it is said: "It seems now settled that it is 
sufflcient if peculiar or spécial damage resuit therefrom, though it be 
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consequentîal, and not direct." The case of Stetson v. Faxon, 19 Pick. 
147, cites the cases of Eose v. Miles and Greasly v. Codling, and seems 
a direct autliority in support thereof. Wtile the opinion says, "We 
mean to gire no countenance for suits de minimis," it announces the 
ruie in the brief sentence, "Let those who suffer hâve their actions." 
Though the déclaration in Stetson v. Taxon stated that the plaintiffs 
estate abutted on the obstruction, the décision turns upon no peculiar 
principle'arising from the ownership of real estate, but upon the fact 
that the injury was actual and substantial, and not common to ail the 
citizens. It is said: "The people at large are supposed to be in- 
jured, merely because they cannot pursue a particular track; which is 
an inconvenience felt by thousands, to be redressed by a prosecution 
in the name of the commonwealth. They suffer no particular in- 
jury to their trade or estâtes, and a prosecution in behalf of the public 
furnishes the appropriate remedy. But individuals who, either in 
their persons or estâtes, suffer great damage, which may be proved 
to proceed and follow necessarily from the public nuisance, surely 
stand upon différent ground. And each may hâve his action, and 
recover for the particular damage, according to the évidence." This 
statement of the rule seems to be in substantial agreement with the 
statement contained in Mayor of Georgetown v. Alexandria Canal Co., 
12 Pet. 91. Ownership of abutting real estate would obviously be an 
important élément in the question whether spécial damage had in fact 
been sustained, but it is at least very doubtful if it is anything moce. 
See Bell v. Corporation of Québec, 5 App. Cas. 84, 100. The cases 
Kose V. Miles and Greasly v. Codling are also cited in Atkins v. Bord- 
man, 2 Metc. (Mass.) 457, 469. It is contended, however, that under 
the later Massachusetts décisions the damage which is the basis of the 
private action must be something differing not merely in degree, but 
in kind, from that which must be deemed common to ail. See Thayer 
V. City of Boston, 19 Pick. 511, 514. It appears from the opinion 
in Stetson v. Faxon, referred to in Thayer v. Boston, that particular 
damage to trade or estâtes was not deemed common to ail. The law 
cannot adopt a presumption so opposed to expérience as a presump- 
tion that actual pecuniary loss to every citizen follows a violation of 
public right. 

Nor does the weight of authority justify a presumption that a vio- 
lation of the public right to the use of highways or navigable waters 
by unlawful obstructions therein will cause actual loss to so great 
a number of citizens that it is for the interest of the public that such 
citizens should suffer without légal redress, rather than that the courts 
should be ineumbered with such amount of litigation as would resuit 
from private actions for actual spécial damages. It is true that 
there are several Massachusetts cases which seem to support the 
contention of the défendant that the only injury to the libelants was, 
in the view of the Massachusetts court, one common to ail, and of the 
same kind, and not a spécial or particular injury within the exception 
that gives a right of private action. Harvard Collège v. Stearns, 15 
Gray, 1; Blood v. Railroad Corp., 2 Gray, 137; Willard v. City of Cam- 
bridge, 3 Allen, 574; Blackwell v. Eailroad Co., 122 Mass. 1; Davis 
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V. County Com'rs, 153 Mass. 218, 26 N. E. 848; Shaw v. Kailroad Co., 
159 Mass. 599, 35 N. E. 92. Though I hâve given thèse cases the re- 
spectful considération to which they are justly entitled, I am unable to 
reconcile them with those cases that hold that one who suJïers actual 
pecuniary loss or damage to that extent sufEers beyond his portion of 
injury in common with the public at large, and may hâve his private 
action. It is in accordance with a sound public policy to deny a 
private action when to grant it would give to every citizen a private 
action arising out of the same act. To hold, however, as a matter of 
law, that the conséquences of litigating claims not for theoretical 
wrong nor de minimis, but for substantial private injury, may lead to 
such an intolérable multiplicity of suits that it is better that substan- 
tial private injuries should go unredressed would seem to found a new 
rule of public policy upon an appréhension hardly justified by the ex- 
périence of the courts of jurisdictions where for many years no such 
rule bas existed. If such a rule of public policy shall become neces- 
sary, it certainly should be applied only when found necessary for the 
protection of the public and of the courts, and should not be given to a 
wrongdoer to défend himself from the natural conséquences of his 
wrong. 

I am of the opinion that, according to the gênerai weight of au- 
thority, the libelants hâve stated such spécial damage as entitles them 
to maintain a private action, and that, although the défendant may be 
able to show that he bas violated the theoretical right of every citi- 
zen, and that he bas also inflicted upon several other citizens substan- 
tial damage and actual loss similar to that alleged by the libelants, 
such défense is without merit. Wood, Nuis. §§ 674, 678; Francis v. 
Schoelkopp, 53 N. Y. 152. I am also of the opinion that as the stat- 
ute authorizing the construction of the bridge provided that it should 
be opened "so as to afford ail reasonable and proper accommodation 
for vessels having occasion to pass through the same," and as the 
owners allège and prove that they had such occasion, and made such 
requirement, they hâve shown a spécial duty owed them by the 
défendant, for the breach whereof the défendant is liable to them in 
damages. The libelants are entitled to a decree against the défend- 
ant, and to a référence to compute the damages. 
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THE SAPPHO. 

(District Court, D. South Carolina. August 30, 1898.) 

1. CoNTUACT— Substitution of Paboi. fok Written Agbeembnt— Agreement 

OF MiNDS. 

In order to supersede a written contract by a subséquent paroi agree- 
ment between the parties, there must hâve been the same agrcement oJ: 
minds to the abandonment of the old contract as was required to make 
It; both parties must hâve understood the matter alilie, and assented 
to the terms of the new agreement. 

3. Maritime Liens— Repaibs— Pc wers of Masteb in Home Port. 

The master of a vessel whlch Is out of commission, and Is being re- 
paired In the home port under a written contract with the owner, though 
given a gênerai supervision over the work, has no power to bind the 
vessel for -work done outside the contract. 
8. Same— ExTBA Work— Bstoppel of Ownjjr. 

The owner of a vessel being repaired under a written contract is not 
estopped by acquiescence from contesting liability for work done outside 
the contract, where he did not know of It until completed, and the bill 
for the same was presented for payment. 

4. Same— Prebdom of Contract— Government Inspection. 

Eev. St. §§ 4445-4454, do not give a United States inspecter of hulls 
authority to interfère with the freedom of contract for repairing vessels; 
and where a written contract for repairs provlded that no extra worlt 
should be done, unless agreed to by the owner in writlng, the vessel can- 
not be held for extra work done without the owner's knowledge, though 
necessary to render the vessel safe and sound, and done on the require- 
ment of the Inspector, under whose supervision tlie repairs were made. 

5. Admiralty Courts — Powers— Bnforcement of Contracts. 

Though courts of admiralty exercise équitable powers, and détermine 
cases on équitable principles, they hâve no power to set aside contracts 
voluntarily entered into, because of hardships resulting from their en- 
forcement. 

6. Maritime Liens- State Statutbs — Enforcement et Courts of Admiralty. 

In enforcing liens given by state laws for repairs and supplies fur- 
nlshed vessels in their home ports, courts of admiralty are governed by 
the principles and restrained by the limitations which ordinarily attach 
to liens In admiralty in a foreign port under the gênerai maritime law, 
which rest upon the presumption that crédit was given the vessel; and, 
where it clearly appears that materlals fumished a contractor were fur- 
nished either on the crédit of the contractor or owner, no lien will be 
enforeed therefor. 

7. Same- Materials Furnished on Crédit of Contractor. 

One furnishing materials to a contractor for the repair of a vessel. with 
knowledge that by the terms of the contract there was to be no lien on 
the vessel for such repairs, is not entitled to a lien. 

8. Same — Evidence— Entries in Books of Libblant. 

An entry in the books of one furnishing materials to a contractor for 
the repair of a vessel, showing that such materials were furnished to 
the vessel, is in the nature of a self-servlng déclaration, and without 
weight in determining the right to a lien. 

In Admiralty. 

Bryan & Bryan, for libelants. 

Buist & Buist and J. N. Natlians, for respondent. 

BKAWIEY, District Judge. Tliese cases were heard together, 
and the controversy arises out of a contract for repairs of tlie steamer 
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Sappho, owned by thé respondent company, a corporation duly char- 
tered by the state of South Carolina for conducting a ferry between 
the city of Charleston and Mt. Pleasant and Sullivan's Island; the 
Sappho being employed in such service. The libelant in the case 
tirst entitled is a shipwright, and the libel claims a balance due for 
work done and materials furnished in such repairs. The libelîints 
in the second case are marchants, and their claim is for materials fur- 
nished to the tirst named libelant, and used by him in the repairs. 
Mr. 0. 0. Witte is chairman of the board of directors of the respon- 
dent company, and as the case has giren rise to unfortunate différ- 
ences of opinion, and an apparent conflict of testimony between Mr. 
Pregnall and himself, it may be as -well to say that both are men of 
the highest character, and neither would knowingly state what was 
untrue. A contract in writing and under seal was entered into 
Pebruary 25, 1897, between the libelant Pregnall and the company. 
This contract is not referred to in the libel, but is set up in, and made 
a part of, the answer; and a proper understanding of the questions 
raised requires its considération. An inspection of it shows that at 
the time it was entered into the précise extent of the repairs needed 
was not entirely known. The first clause provides for such as were 
specifically known, and embraces 11 items in ail. The second clause 
provides for the payment of the sum of $2,000 for the work and 
material embraced in the iirst clause, upon certiflcate that there are 
no liens of any kind on account thereof. The third clause provides 
for such additional repairs as it was supposed would be found neces- 
sary, but, as the exact amount thereof was not known, the three 
items embraced therein were to be paid for as f ollows : (1) Vhe taking 
out of defective and substituting of new timber, "such as floors, 
f uttocks, and top," at f 1 for the running f oot ; (2) replacing of ceiling, 
at 80 cents for the running foot; (3) the taliing out of defective plank- 
ing, and renewing same, at 60 cents for the running foot. The fourth 
clause provides for the payment of amounts found to be due under 
the third clause, upon certiflcate of no liens. The fifth clause pro- 
vides that ail the material furnished and work done under the first 
and third clauses shall be of the best quality, and subject to the 
superintendence and approval of the company, and also of the United 
States inspecter of hulls. Having thus provided for the known and 
for the probable needs of the vessel, provision was made for the un- 
known and possible needs in the sixth clause, which is as f ollows : 

"Sixth. No new work of any description done on the said steamer, or any 
work of any kind wliatever, shall be considered as extra, unless a separate 
estimate in writing for the same, before its commencement, shall hâve been 
submitted by the contracter to the proprietor, and the signature of the chair- 
man of its board of directors obtained thereto; and the contracter shall de- 
mand payment for such work immediately after it is done. In case of day's 
work, statement of the same must be delivered to the proprietor, at latest, 
during the week following that in which the work may hâve been done; 
and only such day's work and extra work wUl be paid for, as such, as agreed 
on and authorized in writing." 

The controversy cornes from an alleged agreement subséquent to the 
written contract, which it is claimed was made between S. J. Preg- 
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nall, the contracter, and G. 0. Wîtte, the chairman of the ferry Com- 
pany, — an agreement positively asserted on the oné side, and as posi- 
tively denied on the other. It occurred in this wise: After the 
Sappho was put on the marine raiiway of the contractor, and stripped, 
as appears from the testimony of Cherry, the master, she was found to 
be in worse condition than he expected. He discussed the matter 
with Mr. Bird, one of the directors, and told him that he thought it 
would he cheaper to cancel the contract with Pregnall, and get him to 
build a new hull, which he thought would cost about 110,000. Bird 
advised him to see the président. He went down to see him, and in- 
formed him of the condition of the boat; and his reply was that he 
was sorry he had not known it sooner, and that they would hâve to do 
the best they could. After informing Pregnall of this conversation, 
they went down together the next day to Mr. Witte's office, and Mr. 
Pregnall gives this account of the interview: After saying that the 
vessel would bave to be rebuilt, in reply to the question, "Did you de- 
scribe this condition of affairs?" he answers: 

"I did, and so did Captain CUerry. After consulting a time, he wanted 
to linow if I could do that worli in time to save the season; he then consider- 
ed the cost of a new boat against rebuilding that one. I suggested that by 
taljing eut the machinery I could save $4,000 or $5,000. I did ofCer to build 
a new boat— hull— for $11,000. They declded then that I should go on, and 
make the old hull new. Mr. Witte told me, 'AU right; go ahead.' I told 
him I did not hâve the means to do that mueh work. He said he would 
furnish me the means every week to pay my men, which he did, and I went 
along with the work and completed it." 

And this is Mr. Witte's account of the same interview: In reply 
to the question whether he remembered the occasion, and to state just 
what occurred, he answers: 

"I remember it dlstinctly. Capt Cherry and Mr. Pregnall came down to 
the office, as they said that the vessel was not in as bad a condition as rep- 
resented by some people,— making mention of some certain parties at the 
time,— and that she could be repaired, and be a stronger and stouter vessel 
than before; stating that, putting thèse keelsons on, and which were in the 
contract, the vessel would be stouter and better than before. The question 
about how much it would cost to build a new hull came up in this way: 
As some people said it would be cheaper to build a new than repair the 
old, this was reported to me that such had been said; and I asked Mr. 
Pregnall how much could we build a new hull for, and he said $11,000, and 
I said, 'Well, I was told It could be done for $8,000 or $9,000.' He said his 
price was $11,000." 

Keplying to the question, "Did you, in conséquence of that conversa- 
tion, say, 'AU right; go ahead'?" he answers: 

"No; I told them after that that we concluded to go on with the contract, 
—that was the resuit of the conversation,— and finish the vessel, and finish 
it in the time agreed upon; and not a word was said about the boat, and 
that the ferry company had plenty of money. Everybody knew it hadn't. 
And I had no occasion to say the bank had plenty of money. Everybody 
knew it had." 

The last part of this answer obviously refers to testimony previous- 
ly given by Cherry, wherein, in replying to questions as to why he had 
acquiesced in certain work being done which was outside the contract, 
he had said that it was because Pregnall had informed him that he 
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was authorized by Mr. Witte to do it, and supposed he had made a 
written contract, and had repeated as Mr. Witte's some expressions 
of this nature. Capt. Cherry, the only witness présent at this inter- 
view, replying to the question, "At the time that Mr. Pregnall went 
with you to C. 0. Witte's office, did you understand from what Mr. 
Witte said in Mr. Pregnall's présence that he was authorized to do 
any work he pleased outside of this contract?" answers, "No." "Ques- 
tion. Did C. O. Witte authorize Mr. Pregnall to do any work outside 
of this contract? Answer. Not as I know." 

The atove is suhstantially ail of the testimony contained in the 
record relating to what occurred at the interview wherein it is claimed 
that the old contract was set aside and a new one entered into, and 
the précise question to be determined is whether it is sufficient évi- 
dence to support the contention. The old ruie of the common law 
laid down in the Countess of Rutland's Case, 5 Coke, 25b, that "every 
contract or agreement ought to be dissolved by matter of as high a 
nature as the flrst deed," has been se far refined by distinctions in- 
tended to mitigate its rigor in particular cases, and so chipped away, 
as to be no longer controlling; and it may now be considered settled 
that the terms of a contract under seal may be varied by a subséquent 
paroi agreement; that, where there is nothing in the nature of the 
contract itself requiring it to be in writing, there is no principle which 
requires the new one to be in writing; and some courts of high au- 
thority say that attempts of parties to tie up by contract their f reedom 
of dealing with each other are futile. But, where parties hâve 
bound themselves by a written agreement, that agreement remains, 
and must be the measure of their rights, unless both parties agrée to 
an abandonment or dissolution of it. Mère negotiations for a varia- 
tion in the contract will not amount to a waiver of it; for, as every 
contract is the resuit of an agreement of minds, a like agreement of 
minds is needed to dissolve it. Unless both parties in such negotia- 
tions understand alike, there is no meeting of minds, no contract ; or, 
as Mr. Justice Miller says in Wheeler v. Kailroad Go., 115 U. S. 34, 
5Sup. et. 1063: 

"It is to be observed that to annul or set aside this contract, fairly made, 
requires the consent of both parties to It, as it did to malje it. There must 
hâve been the same meeting of minds, the same agreement to modify or 
abandon it, that was necessary to make it." 

That Mr. Pregnall understood that the old written contract was 
abrogated in so far that he was thenceforth to go ahead and do ail the 
work that he thought necessary is clear, but that is not enough. It 
takes two to make a contract, or to unmake it, and Mr. Witte says 
positively that he did not make any agreement or give any authority 
to do any work outside the written contract. Capt. Cherry, the only 
witness présent at the interview, says that he did not understand 
that any agreement was then made for any work outside the contract. 
This évidence falls very far short of the proof necessary to support 
a contract, nor is its exiguity strengthened by the doctrine of proba- 
bilities. The chairman of the board of directors of this company is a 
cautions business man, who but a week or two before had required its 
89 F.— 24 



370 89 FEDERAL REPORTER. 

attomey to reduce to writing, with great particularîty, every item of 
repairs known to be required, and j>rovided with equal précaution for 
every item that would probably be required, and f or tbe unlmown but 
possible repairs had stipulated expressly tbat no new worli of any 
kind whatever sliould be done, unless a separate estimate should be 
submitted by the contractor to tbe company, and tlie signature of tlie 
cliairman obtained thereto, — ^a stipulation wUcli tlie testimony shows 
was expressly brought to the attention of the contractor; and the 
court is asked to believe that without any stress of extrême urgency, 
without any new considération, he agreed to abandon ail those limita- 
tions and safeguards which the company, through its attorney, had 
thought necessary to incorporate inlo a written and formai contract, 
— to open the doors, in other words, for an expense of which there was 
no calculation, and of which the only measure was the will of the con- 
tractor. The weight of proof and the weight of probability are 
against such contention. The true explanation is probably this : It 
appears from the testimony that Capt. Cherry, when be discovered 
that the condition of the Sappho was worse than was expected, had so 
reported to the chairman of the board, and had talked with him, as he 
had with others, of the advisability of building a new hull, and of 
abandoning the contract for the repairs of the old one; but at the sec- 
ond interview Mr. Witte says he reported that it was not as bad as 
he had thought the first day. This was the interview at which Mr. 
Pregnall was présent, and although there was some talk of building 
a new hull, and of the cost of it, the conclusion was to go on with 
the repairs of the old one; the understanding of two of the parties 
being that the repairs were to be made in accordance with the exist- 
ing contract, and the understanding of the contractor being that he 
was authorized to do such additional work as the exigencies required. 
As explanation of the reasons why this new contract was not put in 
writing, Mr. Pregnall says that he would not insuit Mr. Witte by ask- 
ing him to put his contract in writing; but why Mr. Witte should 
be insulted by being asked to do what he had expressly stipulated 
should be done is not explained. 

Being fully satisfied that there was no formai agreement to re- 
nounce the old contract, it remains to Consider whether the parties are 
estopped by their conduct from setting up the contract. Cases of 
high authority hâve been cited to support the proposition that parties 
may renounee a contract in any way they see fit, and that they can 
substitute a néw oral contract by conduct and intimation as well as by 
express words. Bartlett v. Stanchâeld, 148 Mass. 394, 19 N. E. 549^- 
West V. Platt, 127 Mass. 367; O'Donnell v. Clinton, 145 Mass. 461, 
14 N. E. 747. Passing by the question whether a corporation would 
be thus afiected unless there was some proof that the conduct of its 
ofiQcer or agent was within the scope of some delegated power, let 
us see whether there is such proof Of acquiescence or ratification as 
will estop this company. That the new work was done with the ac- 
quiescence and approval of Capt. Cherry is not denied. Whatever 
may be the powers of the master of a vessel in a foreign port to bind 
his ship by his contracts for repairs, it caanot be claimed that he had 
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any met power hère. His vessel was out of commission, and, thougii 
there seems to hâve been an understanding that he was to exercise a 
sort of supervision over the repairs to be made under the written con- 
tract, it is not contended that he had any power to make or renounce 
such contract; and his testimony is that, in so far as any work was 
done which was not embraced in the written contract, his acquiescence 
therein was due to the statement of the contracter that he had spécial 
authority from the chairman of the board of directors. Acquiescence 
under such représentations cannot bind the company. There is no 
proof of any knowledge on the part of the chairman of the board of 
directors of any work being done outside of the contract until after it 
was completed, and where there was no knowledge there could be no 
acquiescence. There is testimony that on May 5th he wrote a letter 
to Capt. Cherry, telling him to inform Mr. Pregnall that some joiner 
work was not authorized by him, and that unless they could come to 
a written agreement he would ask for estimâtes from other parties; 
and his testimony is that until the bill was handed to him he was not 
aware that any work had been done which was claimed to be extra 
and outside of the written contract. The case does not fall within 
that class of cases where persons standing by and seeing work done 
from which they reçoive beneflt are estopped from denying their obli- 
gation to pay for it, or where failure to respond to inquiry is some- 
times held to be some small évidence of want of good faith. There 
can be no estoppel from the mère silence of one of the parties to a con- 
tract, when by its terms nothing remains to be done until the time for 
payment cornes. Silence, to create estoppel, must be inconsistent 
with any other explanation. An ingénions effort is made to pièce out 
the paucity of proof on this line by showing that ail of the extra work 
was necessary in order to make the vessel safe and sound, and as the 
work was done under the supervision of the United States inspecter 
of hulls, and was thought by him to be necessary, the company is there- 
fore bound. Sections 4445, 4448, 4453, 4454, deiining the duties of 
such inspector, etc., are cited. They do not seem to me to hâve any 
bearing upon the point of this controversy. They denounce certain 
penalties and privations against masters and owners who fail to com- 
ply with the law which is intended to secure safety in navigation, and 
the inspector was clearly within the law, in pointing out any defects 
and imperfections which became apparent upon his inspection, and 
which tended to render the vessel unsafe. If the master or owner 
failed to comply with his requirements, certain penalties are imposed ; 
but he cannot interfère with an owner's liberty of contract for such re- 
pairs, or make or unmake contracta for him, which is the question 
hère. The case of Cunningham v. Fourth Baptist Church, 159 Pa. 
St. 620, 28 Atl. 490, is cited as being on ail fours with this. I do not 
so consider it. This was the case of a corporation which enter ed 
into a written contract for certain altérations and additions to its 
buildings, and there was a provision that no work should be paid for, 
unless agreed to in writing signed by the parties. During the prog- 
ress of tîie work a certain change in the structure of the stonework, 
which, in the language of the court, was "prompted by considérations 
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of safety, and ordered by offlcers of the city, învested to a certain ex- 
tent with the police power of the state, as to which neither the owner 
of the building nor its architect or contractors could exercise any 
option, and which had to be obeyed, was obeyed," necessitating an 
increased expepditure. The changes were made under the plans and 
direction of the architect of the défendant corporation. It was de- 
cided tliat the plaintiffs were entitled to recover for the expenditure 
incurred in this extra work, the court saying, "They did so in good 
faith, with the knowledge and acquiescence of the corporation de- 
fendant, and under the direction of its architect." This case would 
furnish a rule for guidance if there was any proof that the inspecter 
of hulls had furnished a statement of the needed repairs, and the 
ferry company had instructed its architect or agent to prépare the 
aecessary spécifications, and had acquiesced in and accepted the work 
with full knowledge; but there is no such proof, there being no knowl- 
edge or acquiescence, except by Cherry, which it is claimed was due 
to misrepresentation. It would serve no good purpose to review in dé- 
tail the great number of cases cited by the learned counsel for libelant. 
The one just referred to seemed to be considered the strongest in 
support of his view. That extra work, when ordered, must be paid 
for; that a verbal contract may supersede a written one; that parties 
may sometimes, by conduct, by acquiescence, or by ratification, be 
bound, even in the absence of contract, — are abundantly established 
by them; but, conceding that they do establish the principle to the 
fullest extent claimed, they do not help to the solution of the pivotai 
question, which is whether, in the absence of sufficient proof of agree- 
ment, knowledge, acquiescence, or ratification, a party to a written 
contract is bound to pay for extra work when there is an express 
stipulation that he should not be so bound except under the condi- 
tions admittedly unperfonned. 

Appeal is made to the principles which govern courts of admiralty 
in the exercise of their jurisdiction ; that they are not bound by the 
strict rule of the common law, and can détermine cases submitted to 
their cognizance upon équitable principles, and according to the rules 
of natural justice. It needs hardly to be said that, as a question 
of conscience, no man ought to get the beneflt of another's labor with- 
out paying for it; and counsel know that I hâve strenuously urged 
upon them a settlement of this case out of court. While a court of 
admiralty construes instruments as a court of equity does, with a 
large and libéral indulgence, and while, in the large majority of cases 
which come within its cognizance, it has both the right and duty to do 
what it conceives to be justice, yet in matters of simple contract, 
where parties legally compétent hâve bound themselves in an agree- 
ment whose terms are so plain that there is no room for construc- 
tion, it is bound, as ail courts are bound, to compel performance, and 
has no dispensing power. Mr. Justice Swayne says in The Harriman, 
9 Wall. 173: 

"The answer to the objection of hardship In ail such cases Is that It might 
hâve been guarded against by a proper stipulation. It Is the province of the 
courts to enforce contracts, not to malie or modify them," 
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There is nothing in this contract which makes ît peculiarly a sub- 
ject of admiralty cognizaace. It is like the old action of assumpsit 
on a quantum meruit. A change of forum does net alter the rules 
of law which must govern its détermination. It appearing that the 
money due upon the written contract has been fully paid, an order 
will be entered dismissing the libel, but without costs. 

The libel of William M. Bird & Co. will next be considered. It was 
expressly stipulated in the agreement between Pregnall and the 
ferry company that ail the materials and supplies should be furnished 
by the contracter, and that, before any payments were to be made, the 
contracter was to furnish a certiiicate that there were no liens of any 
kind whatever upon the vessel. The testimony shows that Bird was 
a director and the secretary of the ferry company, and his partner, 
Welch, read the contract. The vessel was in her home port. Under 
the gênerai maritime law there is an implied lien for supplies fur- 
nished to a vessel in a f oreign port upon the order of the raaster, there 
being a presumption that they are furnished on the crédit of the ves- 
sel; for, as was said in an early case: 

"The vessel must get on," and "the necessities of commerce requlre that, 
when remote from the owners, he [the master] should be able to subject the 
owners' property to that liability without which it is reasonable to suppose 
he will not be able to pursue his owners' interests." The Aurora, 1 Wheat. 
96. 

As no such necessity could be supposed to exist in the home port, 
it was long held that this lien for supplies did not attach at the home 
port of the vessel. To obviate this apparent injustice or inequality, 
many of the states hâve passed laws giving to their résidents liens 
upon vessels for labor performed or materials furnished. Of this 
class of statutes is that contained in section 2504 of the Revised 
Statutes of South Carolina. Thèse liens hâve been repeatedly held 
to be valid and enforceable by proceedings in rem in the admiralty 
courts of the United States, as being maritime in their nature. It 
is only because they are of this nature that courts of admiralty would 
hâve jurisdiction to enforce them. The Lottawana, 21 Wall. 568; 
The Planter, 7 Pet. 343; The J. E. Eemble, 148 U. S. 1, 13 Sup. Ct. 498; 
The Kate, 164 U. S. 470, 17 Sup. Ct. 135; The Glide, 107 U. S. 610, 
17 Sup. Ct. 930; The Samuel Marshall, 4 C. C. A. 385, 54 Fed. 402,— 
contain elaborate discussions of the principles which govern the 
courts of the United States in this class of cases. The conclusion 
reached by me, as the resuit of them ail, is that liens created by state 
laws for repairs and supplies in the home port are accorded the same 
precedence as liens for repairs and supplies in a foreign port under the 
gênerai maritime law; that the true limits of maritime law is a judi- 
cial question, and no state law eau enlarge or narrow it; that, in 
enforcing such liens given by the state law, the courts of the United 
States are governed by the principles and restrained by the limita- 
tions wliich ordinarily attach to liens in admiralty; that thèse liens 
ail rest upon the principle that the supplies are furnished to the ship 
upon the crédit of the ship herself, to préserve her existence and se- 
cure her usefulness for the benefit of ail having an interest in her; 
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that by enforcîng the liens the courts do net adopt tte Btatute îtself, 
or the construction which courts of common law or equity might place 
xipon it wlien they apply it, but put tbem upon the same footing with 
ail maritime liens, as if they are created by maritime law, and, inas- 
much as liens are allowed under the maritime law because they are 
presumed to bave been furnished on the crédit of the ship, it must 
follow that whenever it clearly appears that they were furnished 
either upon the crédit of the owner or upon the crédit of the contractor 
there Is no lien upon the ship. If thèse conclusions are correct, Bird 
& Co. can bave no lien. The contract between Pj-egnall and the ferry 
Company is inconsistent with the claim of a lien upon the vessel, for it 
is expressly stipulated that there should be no lien. Bird & Co. fur- 
nished supplies to the contractor, and were aware of the fact that by 
the terms of this contract Pregnall was to furnish the supplies, and 
that there was to be no lien on the vessel therefor. That they made 
an entry in their books that the supplies were for the Sappho can 
make no différence, for the courts bave repeatedly held that this is 
a mère self-serving practice, of no weight in the détermination of the 
question. I am of the opinion that there is no lien, and the libel 
must therefore be dismissed, with costs. 
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(District Court, E. D. New York. July 22, 1898.) 

1. Bhipping— LiABiLiTY OF Smp OwNBBs— Injury to Cargo by Fibe. 

Siigar in baskets, placed on plank on the iron floor of the between- 
decks of a steamshlp, wa8 Ignited by the beat of the flue of the donkey 
boiler In the stokehole bulkhead Immediately beneath It. The top of 
the flue was 18 inches from the floor of the between-decks, and Inter- 
venlng was a System of baffle plates. The ship and her machînery were 
constructed by compétent bullders, under the survey of Lloyds' Register, 
from whom she had recelved the highest rank for huU and machinery. 
She had been for three and one-half years in active and varied service, 
had been repeatedly surveyed, and numerous experts testlfied that her 
plan was in accordance with the known and practiced devlees for safety, 
while there was no évidence of other or better Systems of protection 
agalnst flre. Eeld, that the fire was not caused by the design or neglect 
of the ship owners, and that, under Rev. St. § 4282, such owners were not 
Uable for the cargo Injured or destroyed by the flre. 

i, Samb— Proximatb Caube of Injury. 

Durlng the flooding of the hold to extingulsh the flre, the ship grounded 
in the Suez Canal, and listed, so as to allow water to flow through a pipe 
wlthout a stop valve, leading from the bathroom of the captain's cabin, 
and to flnd Its way Into one of the holds. Held, that the fire was the 
proximate cause of the Injury to the cargo In sueh hold, and that the 
ship owners were not Uable therefor. 

8. Samk — DkIiAy of Vbssbl fok Rkpaiks — Décline in Makkbt Value dp 
Cargo. 

The Bhlp was delayed necessarily for six months for repairs, during 
whieh time the cargo owners and underwrite]'s, to whom abandonment 
was made, although lully apprised of the condition of the sUip, made 
no demand for the trànsshlpment and forwarding of the sound portion 
of the cargo, and the cargo owners apparently acqulesced in the de- 
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Urery of the gooAa by the shlp, whlle the uncler'wrlters slmply stated that 
they should hold the ship responsible for the delay, but decllned ail 
propositions of the carrier for expeditiug the delivery. HeU, that the 
cargo owners, or their successors in title, were net entltled to recover 
damages for décline in the marlvet value of such cargo on account of the 
alleged unreasonable delay in delivery. 

(L Bame— Action fob Loss by Fire— Btjrden op Pkoof. 

Ship owners are not liable under Rev. St. § 4282, for injury to the cargo 
by fire, unless the cargo owners prove by a prépondérance of évidence that 
the fire was caused by the design or negiect of the ship owners personally. 

B. Bame— Delay of Vkssel fob Repairs— Détention of Cargo— Notice to 
Owners. 

When a shlp becomes unflt for navigation from a cause whlch does not 
Involve a breach of duty on the part of the carrier, and it Is necessary to 
Interrupt the voyage for the purpose of repairs, the master may detain 
the cargo until such repairs shall hâve been effected, but, if réparation 
be Impossible or impracticable within a reasonable time, it may be the 
duty of the master to use suitable effort to find and employ facilities for 
transshlpping and forwardlng the cargo to its destination; but if the 
owner of the cargo has means of Information of the nature of the injury 
to the ship, and of the opportunities for repair, and of the probable delay, 
he may be estopped by his acts or acquiescence from claiming damages 
to the market value of the goods arising from such delay. 

Black & Kneeland, for Chas. P. Armstrong and others. 

Convers & Kirlin, for the Strathdon, William Burrell, and others. 

THOMAS, District Judge. On the 28th day of June, 1894, William 
Burrell and others, owners of the steamship Strathdon, petitioned for 
the limitation of their liability. The only claim flled against them 
is that of Charles P. Armstrong and others, arising from injury to 
the cargo from fire and water, in the Suez Canal, on November 1, 
1893, at about 2 :30 o'clock in the morning. Such owners oppose the 
limitation of liability, and claim damages classified as follows: (1) 
Injury to cargo in hold No. 2 directly from the fire, and injury to cargo 
in holds 1, 2, and 3 from water used to extinguish the fire; (2) injury 
to cai'go in hold No. 4 from the grounding and listing of the ship after 
the fire, whereby water entered such hold through the discharge pipe 
from the bathroom of the captain's cabin, which pipe, it is alleged, 
was not supplied with a proper stop valve; (3) loss of market value 
by reason of unreasonable delay in bringing or forwarding the goods 
saved after the flre. 

The first question is whether the ship owners are liable for injury 
resulting from the flre. ïhis question involves two inquiries: (1) 
What was the cause of the fire? (2) Was the flre caused by the 
design or negiect of tlie sliip owners? 

The history of the ship previous to the flre is this: By order of her 
managing owners, Burrell & Son, of Glasgow, the ship was built by 
the Tyne Iron Shipbuilding Company, and her engines by Wigham, 
Eichardson & Co., constructors of high rank in their respective pro- 
fessions. Burrell & Son, theraselves well-known managers of ves- 
sels. employed a compétent person to overlook the construction, and 
such inspection was liad, by surveyors from Lloyds' Register, as to 
entitle the ship to reçoive, and she did receive, the highest rank for 
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huU and machînery. After about 3| years of service, and on thé 30th 
day of SeptemiDer, 1893, she left Java, with a full cargo of sugar, 
loaded by the charterers or their agents, for the port of New York. 
She left the port of Suez on October 31, 1893, and on November Ist, 
at about 2:30 a. m., smoke was discovered issuing from the telegraph 
conduit from the engine room to the bridge. The smoke came from 
fire in the cargo stowed in the between-decks, in the locality of the 
ventilator on the starboard side of the ship, and about opposite the 
chart-house door, vphich was slightly abaft the bridge. The ventilator 
was abreast the donkey-boiler recess, and between it and the side of 
the ship. The donkey boiler stood in a recess in the stokehole bulk- 
head, on the starboard side of the ship. The recess was 10 feet wide, 
and extended 8 feet 7 inches forward, into the No. 2 lower hold, the 
between-decks over such hold extending over the recess containing 
the donkey boiler, in which sugar in baskets was stowed, the baskets 
resting on planks, which in turn were laid on the iron floor of the 
deck. The donkey boiler was 7 feet in diameter, and 14 feet and 7 
inches in height, and the crown of the boiler was 3 feet and 4^ inches 
below the under side of the between-decks. The back of the boiler 
was about 18 inches from the back of the recess. On the top of the 
boiler was a fine of wrought iron, about 18 inches in diameter, which 
carried the smoke and beat from the furnace into the funnel of the 
smoke box of the main boiler. The flue rose from the dôme of the 
boiler vertically for a short distance, and then made an elbow, and 
led aft under the portion of the between-decks, and 19 inches there- 
from, over the recess, and thence under the open part of the plate of 
the starboard bunker. Above the flue, to protect the between-decks, 
was arranged a system of baffle plates. One plate, about 2 feet and 
7 inches wide and 4 feet long, and three-sixteenths of an inch in thick- 
ness, was suspended by hangers under the between-decks beams, and 
about 3^ inches therefrom, which beams were about 7 inches deep. 
On the sloping diagonal side of the coal bunker, on the starboard side, 
was a baffle plate, standing 2 inches away from the coal bunkers on 
the side. This baffle plate was not in the recess, but abaft of it, on 
the flue itself. There were two semicircular sheet-iron awnings or 
baffle plates, one outside of the other, one being 2| inches away from 
the flue, and the other 3f inches away from the inner end. They did 
not extend forward of the vertical Une of the donkey boiler as it left 
the top or crown of the boiler, but were about on a Une with it, and 
ran aft on the flue, until it passed into an open space in the stokehole. 
There is évidence indicating that the circular awnings were put on 
while the ship was at Trieste for repairs, after the flre, but there is 
equal évidence that such awnings were, in whole or part, placed after 
the construction of the ship, and before the flre. The donkey boilers 
were used to operate the four winches used when loaded or unloaded 
in port, and on the night in question operated the dynamo for the 
electric light required in passing through the Suez Canal, having been 
fltarted about 6:30 p. m. of the previous evening. 

It is urged by the cargo owners that, on the night in question, the 
flue connected with the donkey boilers became greatly heated, and 
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even red hot; that the heat passed through the space intermediate the 
flue and the baffle plates, through. the space intermediate the baffle 
plates and the iron floor of the between-decks, through such iron floor, 
and ignited the sugar stowed in baskets standing on planks laid on 
such floor. The évidence on the subject is conflicting. The ship 
owners offer évidence to show that the flue had never been, and was 
not, red hot on the night in question; the cargo owners offer évidence 
that the flue was red hot on the night in question, and had been so 
frequently before that time. The chief engineer, Croft, and the sec- 
ond engineer, Young, testified that the flue was not red hot, and 
Taylor, a former engineer, testifled that it never did get hot during his 
service. There is also a large amount of opinion évidence tending 
to négative the probability of such intense heat, especially if the 
donkey boiler were properly managed. On the other hand, Capt. 
Waring, in command at the time of the flre, testified that he had seen 
the flue red hot ; and Love, the third engineer, emphatically testifled 
that it was red hot on the night in question, and that he had seen it 
in such condition on previous occasions. Donovan, a seaman, gives 
similar évidence. The évidence tends to show that the donkey boiler 
was driven necessarily to its full capacity, and it is fairly inferable 
that, under such requirement, the flue became very hot, and that it 
was probably red hot on the night of the flre. 

Did this condition produce the flre? The évidence is sufflciently 
convincing that such was the cause. No other adéquate cause is 
suggested. A spark from a passing steamer, or from a pipe, passing 
into the ventilator, the friction of the rabbing baskets of sugar, spon- 
taneous combustion, a match dropped by stevedores in loading, are 
suggested causes, but this is mère spéculation. The red-hot flue was 
a présent, active, effective, agency. Its possible péril was recog- 
nized in the provision of the baffting plates and awnings, and the 
ship owners' experts frequently base their opinion that the flre could 
not come from the flue, upon the interposition of the baffle plates. 
Thus, Walker testifles: "My opinion is that no flre could possibly 
occur, even if the flue were red. hot, so long as the baffle plates were 
there." Moreover, the flre had its beginning at the place where it 
should hâve started with the flue as an exciting cause. Great heat 
and the beginning of the flre are thus brought into juxtaposition, and 
it is fair to infer the causal relation. Direct évidence that the flue 
was the vital cause is not wanting. Donovan, seaman, dunnaged 
the No. 2 hold between-decks, when the same was loaded. He speaks 
of the intolérable heat in this hold directly over the donkey boiler, 
arising, as he says, from the boiler, and Dunton, the ship carpenter, 
testified that in his opinion the donkey boiler caused the flre. A 
studious and prolonged considération of the évidence leads to the 
conclusion that the heated flue caused the flre. 

The remaining question, on this branch of the case, is this: Was 
the flre caused by the design or neglect of the ship owners? for, 
under section 4282 of the United States Eevised Statutes, ship owners 
are not liable for loss or damage to mercbandise, unless the fire be 
caused by their design or neglect. The primary law is, therefore. 



378 89 FEDERAL REPORTER. 

one of nonliability, except under the conditions stated. From or- 
dinary rules, it is inferred easily that, after the loss lias been sliown 
to Lave arisen from fire, the burden is on those asserting that the fire 
was caused by the ship owner's design or neglect to prove it, and, in- 
deed, the authorities are to that efEect. Keene v. ïhe Whistler, 2 
Sawy. 348, 14 Fed. Cas. 208 j The Victory, 168 U. S. 410, 423, 18 Sup. 
et. 149; Claflin v. Meyer, 75 N. Y. 260. It is also the rule that the 
design or neglect of the ship owners, respecting some duty to be fui- 
filled by themselTes, and not by their servants, is involved. Trans- 
portation Co, V. Wright, 13 Wall. 104, 120; Craig v. Insurance Co., 
141 U. S, 638, 12 Sup. Ct. 97 ; The Rapid Transit, 52 Fed. 320. Hence, 
the ship owners are not liable for injury to the cargo by fire, uniess 
the cargo owner prove by a prei)onderance of évidence that the ûre 
was caused by the design or neglect of the ship owners, touching some 
duty that was imposed on them personally. A strained meaning 
should not be given to the words "design or neglect." The word "de- 
sign" contemplâtes a causative act or omission, done or suffered will- 
fully or knowingly by the ship owner. It involves an intention to 
cause the fire, or to sufifer it to be caused by another. The culpability 
is in the nature of trespass. It is not understood that there is any 
claim that the fire in question was caused by such design of the ship 
owners. The word "neglect" has an opposite meaning. Négligence 
involves the absence of willful injury, and is an unintended breach of 
duty, resulting in injury to the property or person of another. Were 
the ship owners guilty of such breach of duty? The duty was to 
use due care (and it may be assumed that a high degree of care would 
be required) to fumish a donkey boiler, if one were furnished at ail, 
so related to the other parts of the ship that the cargo carried in the 
ship would not be flred, directly or indirectly, by the action of such a 
boiler, at least when properly used. What should suitably prudent 
proposed ship owners do to fulflll this duty? If they were not compé- 
tent shipbuilders, they should engage persons of proper skill and care- 
fulness, and delegate to them the performance of the duty. If the 
duty could not be delegated so as to exempt them from liability, yet 
the skill and care of the builders would inure to the beneflt of the ship 
owners. Accordingly, in this case, the ship owners employed the 
Tyne Iron Shipbuilding Company and Wigham, Eichardson & Co.; 
the former to construct the ship, and the latter to make the ma- 
chinery. There is unassailed évidence that thèse firms are among 
the most compétent in their vocations. The ship owners appointed 
their own expert agent to watch the construction, and surveyors from 
Lloyds' Register approved the plans, and the construction proceeded 
under their personal supervision, entitling the ship to suprême rank 
for huU and machinery. Nevertheless, it may be that any négligence 
of the builders would obligate the ship owners. Therefore it should 
be ascertained whether any criticism of their work is sustained by 
the évidence. In the flrst place, it must be noticed that no witness, 
skilled in such matters, has testifled (1) that the construction of the 
donkey boiler and flue was unusual; (2) that it was unsafe; (3) that 
there was not sufiBcient protection. It is not pointed out that in a 
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single instance any other sMp ever had other and better protection, 
nor are tbe devices used to secure the safety of the Strathdon accused 
by the opinion of a single expert in shipbuilding, macbinery, or fur- 
nace arrangement. From the whole craft ol practical men, not one is 
called to déclare that, in theory or fact, the combination of the donkey 
boiler and flue and baffle plates, and the relation of the same to the 
sbip, were condemnatory in the sligbtest degree. Does sucb a critic 
exist? If so, why is his évidence absent? But what is the counter 
évidence? After construction by and under the supervision of arti- 
ûcers of recognized eminence in their vocations, it appears that the 
sbip successfully undenvent the test of repeated surveys at London, in 
1890 and 1891; at Glasgow, in 1890 and 1893; at Hamburg, in 1891 
and 1893; at Boston, in 1892; and at Cardiff, in 1892. Before tbe 
flre she had been navigated under varying conditions, carrying rice 
between London and Natal and Rangoon; voyaging from Cardiff to 
Port Said; thence to Taganrog; thence to Amsterdam, carrying grain; 
going from Amsterdam, London, and Glasgow to Penang, Singapore, 
and Java; thence from Rangoon to Bremen, carrying rice; proceeding 
from Hamburg to New York; thence to Sydney; thence to London, 
carrying wool; thereafter voyaging from Cardiff to Bombay; and 
thence to Hull. carrying seeds; again from Cardiff to Algoa Bay, Java, 
and Boston; New York toJapan; and from the Phillipines to London, 
carrying sugar to Boston and hemp to London; again from Antwerp 
to Glasgow ; to Singapore, China, and Japan, witli gênerai cargo ; and 
she was on her return voyage at the time of tlie disaster under con- 
sidération. During ail this time her between-decks were stowed with 
the produets composing ber cargo, and the donkey boiler was used to 
operate the winches, and on several occasions she passed througb the 
Suez Canal. There is no évidence of recognized danger from the flue 
during ail of thèse undertakings. Numerous witnesses approve the 
arrangement and safety of the donkey boiler. Mancor, for 12 years a 
Lloyds' surveyor; Brown, consulting engineer, who took charge of her 
repairs at Port Said; Walliker, Lloyds' surveyor, and inspecter of the 
Strathdon during her construction; Heslop, an expert engineer, who 
surveyed her at Port Said; Bone, for many years a Lloyds' and gov- 
ernment surveyor, and manager of the Tyne Iron Shipbuilding Com- 
pany at the time of the sMp's construction; Stolfa, naval arcMtect 
and chief naval engineer of the Austrian Lloyds; Baccichi, vice in- 
spector of machinery to the Austrian Lloyds; Schnable, Lloyds' sur- 
veyor at Trieste; Martin, ship engineer and surveyor of 28 years' ex- 
périence; Congâon, chief surveyor in the United States for Lloyds' 
Registry, — ail of thèse skilled persons, skilled in theory and by expéri- 
ence, and of large acquaintance with the détails of donkey boiler s in 
many other vessels, represent to the court that this donkey boiler, 
with its flue, complied with ail the known demanda of skill and safety. 
Shall the court disregard this consensus of valuable opinion, and with- 
out évidence hold that there were better and other methods of pro- 
tection in practical use? The only évidence that contradicts this is 
the flre itself, wbicb shows that the method was not safe for that 
cargo of sugar. But the point of inquiry must be kept in miud. The 
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présent question îs not whether the arrangement is shown to hâve 
been unsafe in the particular instance, but was the ship owner négli- 
gent in supplying the arrangement and in failing to apprehend that 
the same would probably be so used as to cause the flre? Négligence 
may not be inferred, at least in this case, from the ultimate event, 
but the test is rather, what provision would a very prudent business 
man, skilled in such aifairs, hâve made under the circumstances, not 
knowing that this particular flre would occur? If now the ship 
owner bas employed such reputable constructors, and if the use of 
the completed ship for several years justify the propriety of its ar- 
rangement and précaution against flre, and if very skilled men pro- 
nounce that the work accords with the existing knowledge of tbeir 
profession, and if no man be forthcoming to déclare otherwise, why 
should the ship owners be held to hâve failed in skill or diligence? 
Their care and sldll should be equal to the prevailing knowledge of 
the mechanism which they undertake to construct and use, and to that 
standard they hâve attained. If there was any higher skill or ability 
existing at any time before the flre, évidence of it should hâve been 
given. In the absence of such évidence, and in view of the ample 
proof that what was known on the subject was employed in the con- 
struction of the donkey boiler and fine, the ship owners must be con- 
sidered suitably diligent. It results that they are not liable for the 
injury to the cargo resulting from the flre. 

But to what extent is the flre the prosimate cause of the injury to 
the cargo? It seems to be admitted that it is the proximate cause of 
the injury to the goods injured by burning, or by water used to ex- 
tinguish the flre, save the goods injured by water in hold No. 4, and as 
to thèse goods it is contended that the proximate cause was not the 
flre, but rather the absence of a valve in the pipe from the bathroom 
of the captain's cabin. After the flre began, such proceedings were 
taken to extinguish it that the ship grounded and listed to starboard, 
allowing the water from the canal to enter the pipe and flnd its way 
to hold No. 4. Such a condition of grounding, listing, and receiving 
the water was not independent of the main cause, viz. the are, and 
the efforts employed for its extinguishment, but had direct causal 
connection therewith, and followed therefrom. Had the ship own- 
ers been liable for the damage proximately resulting from the flre, 
they obviously would bave been liable for the damage to the goods 
in hold No. 4. Hence, under the exemption from liability for the 
flre as herein established, they are exempt also for the injury to such 
goods. The flre was the direct occasion for the subséquent condi- 
tions that culminated in the water entering the bath pipe, and exon- 
ération from the cause is exonération from the effect. 

The remaining question relates to the liability of the ship owners 
for the delay resulting in a decreased market value of the goods de- 
livered in New York. This involves considérations quite apart from 
those already presented. 

Where a ship becomes unflt for navigation from a cause which does 
not involve a breach of duty on the part of the carrier, and it is neces- 
sary to interrupt the voyage for the purpose of repairs, the master 
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may detain the cargo until such repairs shall liave been effected; but, 
if réparation be impossible or impracticable within a reasonable time, 
it may be tlie duty of the master to use suitable effort to flnd and 
employ facilities for trausshipping and forwarding the cargo to its 
destination. The Niagara v. Cordes, 21 How. 7; The Maggie Ham- 
mond, 9 Wall. 435; Bork v. Norton, 2 McLean, 422, Fed. Cas. No. 
1,659; The Joseph Farwell, 31 Fed. 844; The L'Amérique, 35 Fed. 
835; The Collenberg, 1 Black, 170; Harrison v. Fortlage, 161 U. S. 
57, 64, 16 Sup. et. 488. The English law relieves the master of the 
duty of transshipment and forwarding, but permits the same. He 
may retain or store the cargo until the completion of repairs, and 
thereupon carry it to the port of delivery, thereby eaming his freight. 
Atwood V. Sellar, 4 Q. B. Div. 342, 359; Svendsen v. Wallace, 10 App. 
Cas. 404; Carv. Carr. by Sea (2d Ed.) § 304, p. 312. The numerous 
authorities cited by the petitioners' advocate sustain the proposition. 
The petitioners contend that the stipulation in the charter party re- 
quires that the British law shall govem. It provides: "It is also 
mutually agreed that the carrier shall not be liable * * * for 
any loss or damage caused by the prolongation of the voyage; also 
that this contract shall be governed by British law, in référence to 
wMch law this contract is made." Article 2. In the présent case 
the bills of lading for the carriage of the cargo from Java to New 
York were given, but such bills recited that the carriage was made 
pursuant to the charter party, and that delivery was to be made to 
the order of the charterers. It is urged, in the very able argument 
for the cargo owners, (1) that the stipulation does not refer to loss or 
damages from a décline of market value, but to physical injury to the 
cargo; (2) that the Harter act rendors invalid any stipulation lessen- 
ing, weakening, or avoiding the obligation to properly deliver the 
cargo. The view taken of the présent case renders unnecessary a 
décision of the question of the influence of the stipulation upon the 
ship owners' liability; for it appears that such liability does not 
exist under the rule of the fédéral décisions. This is illustrated by 
the nature of the injury, the expédition of the ship owners in the 
work of restoration, and the policy of the underwriters to express no 
advice or wish concerning the disposition of the cargo, but rather to 
leave the carrier in his embarrassment, unaided by counsel, and un- 
constrained by demand for any deflnite action. The flre occurred 
during the night of November 1, 1893, and was subdued by means of 
the ship's hose and the Suez Canal Company's flre boat, whereby the 
holds, save hold No. 4, were flooded, and the action of the flre boat 
continued until November 5th. During this time the ship grounded, 
and listed to starboard, taking in large quantifies of water, flooding 
her decks, and the No. 4 hold, through the bath pipe, as above men- 
tioned. On November 6th the ship was righted, and taken to Port 
Said. Thereupon was begun the work of pumping the water from 
the holds, and the removal of the cargo, which was begun by the use 
of lighters on November 3d, was continued until November 15th, 
when, by the arrivai and interposition of an agent of the cargo inter- 
ests, it was suspended until November 19th. The removal of the 
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cargo tten seems to hâve proceeded, and was completed on December 
18th, during which time, pursuant to certain surveys of the vessel, 
the removal of the plates from the ship's side was undertaken by the 
Suez Canal Company; but on December 13th this work was suspended, 
for the apparent reason that the facilities for proper repair at Port 
Said were found inadéquate, and, pursuant to further surveys, tempo- 
rary repairs were begun on December 21st, and finished January 19th; 
and a certificate of seaworthiness, permitting her to do so, having 
been duly obtained, the ship, on December 21st, sailed for Trieste, 
where she arrived on December 27th; and thereupon, pursuant to sur 
veys and spécifications, repairs were continued through each day of 
the week, until April 26th, when the vessel sailed for Port Said, 
where she arrived May 2d, and took on the remuant of the cargo; 
then, on May 6th, sailed for New York, where she arrived on June 1, 
1894, and delivered the cargo to the consignées thereof, who accepted 
and paid the freight thereon. What did the carrier omit in the way 
of diligence in making the repairs? The cargo owners do not point 
out a single misstep, a culpable act, doue or omitted, in the restoring 
of the ship to seaworthiness. But did the delay, although not in 
itself unnecessary, constitute an unreasonable détention of the goods 
without forwarding? The attitude of the cargo owners at the time 
towards the existing condition is instructive. On ISTovember llth, 
Capt. Brewer, representing the cargo owners, arrived at Port Said, 
and presumptively learned the extent of the disaster, the probable 
duration of the delay, and the possibility for transshipment and for- 
warding. It is not pointed out that he suggested any means of facili- 
tating the delivery of the cargo. The information he received from 
his Personal observation was transmitted, it may be assumed, to his 
principals. It does not appear that they afforded any indication of a 
désire for transshipment or forwarding. What did they do? An 
attempt was made by the ship owners, through an accredited agent, to 
provide for transportation of the freight upon just terms. The nego- 
tiation was between such agent and Wendt & Co., of London, repre- 
senting the underwriters on the cargo, to whom abandonment was 
made on November 3, 1893. An agreement between such représenta- 
tives was arranged, and the agent of the ship owners, not having been 
advised of the abandonment of the cargo to the underwriters, required 
Wendt & Co. to sign the agreement for the consignées, or obtain 
their consent thereto. A cable to that effect to the underwriters on 
November 18th brought a reply unintelligible to both parties, and 
when, on November 23d, an explanation was asked, the reply was: 
"Prêter décline further interférence or explanation. Notify Strath- 
don owners that we hold them responsible for delay." It appears 
that Armstrong & Co., when applied to, had declined to give any in- 
structions, and that some of the underwriters to whom abandonment 
had been made had not paid the loss, and this accounts probably 
for the failure of this negotiation. A later offer, made December 
14th, was declined by the underwriters, as follows: "Décline înter- 
vening; shall hold ship responsible." December 23, 1893, the agents 
of the ship owners requested Messrs. Wendt & Co. to cable the follow- 
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ing dispatch to their principals in America: "It îs proposed to send 
on cargo by another steamer if consignées and underwriters of cargo 
approve. Cable reply." On the same date Wendt & Go. answered 
such request, as follows : "We beg to acknowledge the receipt of your 
letter of this date, and hâve noted its contents, but, under ail the cir- 
cumstances, we must décline to accept the same, and consequently 
return it herewith. As you will acknowledge, ail through the case 
we hâve endeavored to help your underwriters and the ship owner. 
Our clients having so far expressed their détermination not to enter- 
tain any further suggestions, it must now be left to the ship owner 
to place himself in communication with the consignées of the cargo, 
if anything further is required. We hâve never acted for consignées, 
and told you so distinctly." And on January 2, 1894, Wendt & Go. 
again wrote, declining to hâve anything more to do with the case. 

From and after January 6, 1894, to May 16th, a correspondence ex- 
isted between the petitioners and the claimants, in which inquiries 
were made concerning the vessel, and the probable date of sailing, 
but no suggestion whatever as to forwarding the cargo; and the 
ténor of the claimants' letters show entire acquiescence in the flnal 
détermination of the carriers to repair the ship at Trieste, and there- 
after bring forward the cargo; and, although the underwriters com- 
pleted the payment of the loss March 29th, they thereafter were con- 
tent with Ûieir previous position, which was to suggest nothing, to 
accède to nothing, to state nothing, except that they would hold the 
ship responsible for the delay. The underwriters declined the agree- 
ment made by their agents; the agents declined to ask the approval 
of the consignées and underwriters to the proposition to send the 
cargo by another ship; the consignées obviously acquiesced in the 
delivery of the cargo by the Strathdon ; and the underwriters cannot 
be heard to object, in view of this history, to the course that was 
adopted by the ship. It is concluded that the cargo owners may not 
recover damages for an alleged unreasonable delay in the delivery 
of the cargo. 

Decrees should be entered pursuant to the foregoing flndings. In 
Armstrong v. The Strathdon, so far as that action involves a demand 
against the ship for the recovery of a just gênerai average contribu- 
tion, the parties will take such further proceedings as they may be 
advised. 
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THB TIGBB, 

EISDON lEON & K)COMOTIVE WORKS ▼. THB TIGER (LOUGHBBT, 

Intervener). 

(District Court, N. D. Callfomia. Augnst 17, 1898.J 

No. 11,445. 

Mabitimb Lien— Repairs— Implikd Consent of Masteh. 

Llbelant performed work upon the engine and boilers of a steamer at 
the request of the englneer, to wham he had been recommended by the 
master as a sultable person to do any sueh work required. The master 
knew of the dolng of the work, and made no objection. Held that, in 
légal effeet, the work was done by direction of the master, and the vessel 
was liable therefor. 

Libel for repairs. Claim of intervener for work done. 
H. H. Keid, for intervener. 

DE HAVEN, District Judge, The intervener performed work as a 
steam fitter and plumber, upon the engine and boilers of the steamer 
l^ger, at the request of her engineer, and under his supervision. The 
master of the steamer had, however, previously recommended the inter- 
vener to the engineer as a proper person to do any work which the latter 
might think necessary to be done, and was on board the steamer at the 
time, and knew that this particular work was being done, and made no 
objection to it; nor did he notify the intervener that the steamer would 
not be responsible for the labor performed by him. I am of the opinion 
tliat, upon this state of facts, there should be a finding that the interven- 
er's work was done with the consent, and, in légal effeet, by the direc- 
tion, of the master. Certaînly, he was justifled under the circmnstances 
in believing that the engineer was authorized by the master to employ 
him upon the crédit of the steamer, and the matter must hâve been 
80 understood by the master. The case is in principle the same as 
that of The Alfred Dunois, 76 Fed. 586. This conclusion does not in 
the least conflict with the case of The H. C. Grady, reported in 87 
Fed. 232. There was hère something more than acquiescence upon 
the part of the master. The engineer, in employing the intervener, 
only complied with the direction of the master. The exceptions will 
be sustained, and a decree for the intervener, for the amount of his 
daim and oosts, entered. 
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FAYERWEATHER et al. v. RITCH et aL 

(Circuit Court, S. D. New York. August 30, 1898.) 

JuKiSDiCTioif OF Fedehai, COURTS— Sdits in Rem. 

A suit by heirs against trustées under a will to recover a resldue In the 
hands of défendants is not one to enforce a lien or elaim on property, 
wlthln the act of March 3, 1875, giving the circuit court of the district 
where the property Is situated jurlsdlction in such cases, with power to 
bring In nonresident défendants. 

Motion for a temporary injunction, and for the appointment of a 
receiver, and motion to set aside service of a subpœna on a nonresi- 
dent défendant. 

Roger M. Slierman and William Blaikie, for the motion. 

W. B. Putney, John E. Parsons, and C. N. Bovee, Jr., opposed. 

Howard A. Taylor, for Lincoln XJniversity. 

LACOMBE, Circuit Judge. In view of Judge Wheeler's opinion 
npon décision of the demurrers (88 Ped. 713), it must be assumed that 
there has been no adjudication in any court, sufBcient to constitute 
due process of law, as to the Talidity of the release which complain- 
ants impeach as being obtained by f raud. There is sufflcient shown 
in the moving papers to warrant the court in preserving the status 
quo until final hearing, but it would seem that this may be done suffi- 
ciently by injunction. Complainants may take an order enjoining 
Eitch, Bulkley, and Vaughan from paying over any more of the |600,- 
000 still in their hands, and such of the other défendants served as are 
résidents of this district, or hâve appeared hère either by notice of 
appearance generally, or otherwise by actual appearance without rés- 
ervation, from disposing of or further incumbering the proceeds of 
any sums of money paid to them under the alleged secret trust until 
final hearing or further order of this court. 

The présent suit is not one "to enforce any légal or équitable lien 
upon, or claim to, or to remove any incumbrance or lien or cloud upon 
the title to real or personal property within the district." No spécifie 
real property or personal property is sought to be affected. It is not 
therefore within the saving clause of the act of 1888, which préserves 
section 8 of the act of 1875. The motion, therefore, of Lincoln TJni- 
versity, a citizen and résident of Pennsylvania, to set aside service 
of subpœna, is granted; and the injunction against Ritch, Bulkley, 
and Vaughan will except any payments to that particular corpora- 
tion. Motion for receiver is denied. 



RÏAN V. SEABOARD & R. R. CO. et al. 
(Circuit Court, E. D. Virginia. September 26, 1898.) 

Injunction — Temporary Restbaining Order. 

A restraining order, in anticipation of a hearing of a motion. for an In- 
junction, should not be granted except upon the moral certaiuty of an 
irréparable Injury if It be refused, nor should it be continued when It is 
made to appear that such a resuit Is not imminent 

89 F.-25 



386 89 FEDERAL REPORTER. 

On Application for Cîontinuance of Kestraining Order. 

Elihu Eoot, Wm. L. Marbnry, D. L. Groner, and Stiles & Holladay, 
for complainant. 
Fisher, Bruce & Fisher and Watts & Hatton, for défendants. 

SIMOOTON, Circuit Judge. This case bas been heard after an 
exliaustive argument, and needs no further discussion. Tlie original 
bill was filed in order to establish riglits claimed by the complainant 
in certain shares of stock (153 shares) in the Seaboard & Eoanoke Rail- 
road Company, purchased by Mm from one of the signers of tbe pool- 
ing agreement, and chargea to hâve been illegally surrendered, can- 
celed, and transferred to Louis McLane, one of the pooling committee. 
To give complainant aJl the rights of his purchase, it is necessary to 
set aside the pooling agreement, which he charged was in itself in- 
Talid, and which he also charged was being used in perpétua ting the 
control of the présent administration. This control, it was alleged, 
was abused, to the great détriment of the stockholders, by the prési- 
dent, who made large profits illegally through a flrm of which he was 
a member, and it sustained in power other officiais, who made it servie 
their own selflsh ends. The charges of malpractice and fraud made 
in the bill were so grave, and the immédiate necessity for a change in 
administration so urgent, that, in addition to the rule to show cause, 
a restraining order was issued upon the présentation and hearing ex 
parte the swom statements of the bill. Besides this, the malpractice 
charged against the président and the other officiais was of such a 
character that the détails and évidence of it are known only to those 
engagea or concerned in it, discoverable only after an inspection of 
the books of the corporation. A master was therefore appointed, 
before whom such an investigation could be had. It being apparent 
that the scope and validity of the pooling agreement was of the very 
essence of the case, it was évident that the persons who signed this 
pooling agreement and covenanted inter sese should be parties to this 
suit. A demurrer to this effect was sustained. Thereupon the com- 
plainant has flled his amended bill, in which, after stating the impossi- 
bility of ascertaining the names of ail the persons who signed the 
agreement, he made certain of the signers, citizens of the state of 
Maryland, parties défendant, as représentatives as well of their own 
interests as of that of the other signers in like plight with themselves ; 
and now he asks a oontinuance of the restraining order heretofore 
made, and prosecution of the proceedings before the spécial master 
heretofore ordered. To this amended bill the défendants R. C. 
Hoffman and L. R. Watts interpose by plea setting forth the names 
of other signers of the pooling agreement, who they aver are neces- 
sary parties, and who are citizens of the state of New York, of which 
state complainant is also a citizen. Thereupon they challenge the 
jurisdiction of this court. 

A press of engagements and absence from my library prevent a 
décision of thèse grave questions after the considération which they 
demand. They are reserved for the présent, and will be disposed of 
in a supplemental decree. 
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But the pressing présent necessity is whether tlie restraining order 
lieretofore of force be continued. Under this restraining order, no 
vote can be cast representing stock in the pool, except by the stock- 
hoMer présent in person ; the provisions of the agreement authorizing 
the vote by the committee, in the absence of the stockholder, to the 
contrary notwithstanding. Under the same restraining order, certain 
shares, alleged to hâve been purchased from several stoekholders by 
the Raleigh & Gaston Eailroad Company, the names of which stoek- 
holders appear in the order, cannot be voted either by the member of 
the committee in the pool or by any other person. When this re- 
straining order was granted the emergency was pressing. An annual 
meeting of the corporation was very near at hand, at which the 
officiais, includicg the board of directors, was to be chosen. If not 
restrained from voting upon the stock controlled by the pool organ- 
ized for an illégal and corrupt purpose, and on the shares charged to 
hâve been fraudulently purchased by the Ealeigh & Gaston Eailroad 
Company, the administration, charged with so many and such gross 
abuses of power, would certainly retain control. This emergency 
no longer exists. That meeting has been held, and has done its work, 
notwithstanding the existence of the restraining order. The old ad- 
ministration was retained. Another annual meeting is approaching, 
it is true. But it was admitted at the bar that, even if the restrain- 
ing order remain of force, the only possible resuit would be a failure 
to elect, and the conséquent holding over of the présent administra- 
tion. A restraining order in anticipation of the hearing on a motion 
for an injunction is a serions exercise of power. It should not be 
granted except upon the moral certainty of an irréparable injury, if it 
be refused. It should not be continued when it be made to appear 
that such a resuit is not imminent. This condition of things does 
not now exist hère. For this reason the original order will be modi- 
fied. 

The inspection of the books and papers will also be suspended. 
The case turns upon the invalidity of the pooling agreement. If that 
agreement be valid, the complainant in this action, under thèse plead- 
jngs, has no standing in court. As at présent advised, I am not pre- 
pared to say that the pooling agreement is or is not invalid. 

With regard to the stock which it is said was purchased by the 
Raleigh & Gaston Eailroad Company: For the purposes of this suit, 
and so far as ail the parties to this suit are concerned, the sale of this 
stock has been so far accomplished that the vendors hâve parted with 
their interest in it This is alleged in the bill, and pro hac admitted 
by the demurrer. Of course, the admission binds only the parties de- 
murring. It is their admission for the purposes of the case. The 
restraining order, therefore, binds ail parties to this cause. None of 
them can vote this stock. But it can bind no one else. It was con- 
tended that the vendors of this stock were necessary parties. This 
was denied by the complainant, and his position has been sustained. 
Whatever rights they may hâve, if any, the vendors are not within th6 
Bcope of the restraining order. 
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CENTRAL TRUST CO. OF NEW YORK v. CHATTANOOGA, R, & 0. R. 
R. et al. (OWENS et al., Interveners). 

(Circuit Court, N. D. Georgia. September 14, 1898.) 

No. 736. 

1. Railegad Moetgage— Road Subsequently Built. 

A rallroad mortgage, In terms covering the entlre line of road from 
one terminus to the other, Is valld as to the en tire line, though a portion 
of It was unbuilt when the mortgage was executed. 

2. Same— Pkiokitt op Liens— Barnings Ukder Rbceiverbhip. 

Thougli a railroad trust deed does not in express terms eoTer the In- 
come or earnings of the road, a provision authorizing the trustée, on 
default, to take possession of and operate the road until sale, opérâtes 
as an appropriation of the income during that tim^to the mortgage 
debt, and earnings under a recelver appointed by the court pending fore- 
closure, at the instance of the trustée, must be applied In payment of a 
deficiency judgment rendered in favor of the trustée after sale of the 
road In préférence to gênerai judgments agalnst the mortgagor, whlch, 
though prior in time to the deficiency judgment, are subséquent to the 
mortgage. 

In this suit a trust deed executed by défendant company was fore- 
closed and its road sold. The présent hearing is upon demurrer to a 
pétition of intervention âled by Owens and otiiers, gênerai judgment 
creditors of défendant company, asking payment of their judgments 
from the earnings of the road during the receivership, in préférence 
to the deficiency judgment in favor of the mortgage bondholders. 

Halstead Smith and Dean & Dean, for interveners. 
King & Spaulding, for défendant. 

ïsTîWMAN, District Judge. In disposing of this matter, it may be 
proper to mention, flrst, that, in 1892, the Chattanooga, Eome & 
Columbus Eailroad, as to which this proceeding relates, was a part 
of the Central of G-eorgia System of railroads; that is, it was a 
part of the Savannah & Western System, which had become a part 
of the Central System. In 1892 ail of the roads comprising the Cen- 
tral System were placed in the hands of a receiver, by order of the 
United States circuit court for the Southern division of Georgia. Mr. 
H. M. Comer, after some changes, ultimately became receiver under 
this flrst bill. Subsequently, in 1893, under a bill flled to foreclose 
the- Savannah & Western bonds. Corner and R. J. Lowry were ap- 
pointed receivers of the Savannah & Western. In December, 1893, 
a bill was flled by the Central Trust Company, trustée for certain still 
underlying bonds of the Chattanooga, Rome & Columbus Eailroad 
Company, to foreclose the mortgage or trust deed. Under this last 
bill, Comer and Lowry having asked to be relieved as to this prop- 
erty, a separate receiver, E. E. Jones, was appointed by this court, in 
February, 1894. There was a sale of the Chattanooga, Eome & 
Columbus Railroad under this last f oreclosure, and if was purchased 
by a committee, representing the bondholders. Certain judgment 
creditors of the Chattanooga, Rome & Columbus Eailroad now eome 
into court, by intervening pétitions, and ask that the proceeds of the 
sale of the road be paid to them in préférence to the bondholders. 
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Thèse petitioners hâve gênerai judgments, obtained in 1891, 1892, 
1893, and 1894, of subséquent date to the trust deed, which was made 
in 1887. They are prior in date, however, to the deficiency judgment 
given the trust company for the amount due on the bonds over and 
above the amount realized from the sale of the road. They ask to 
be paid out of the proceeds of the sale of the road, in préférence to the 
bondholders, for two reasons: First, because a considérable part of 
the road was not constructed at the time the trust deed was executed; 
and, second, because they claim that the income of the road is not 
covered by the trust deed. 

As to the flrst contention, it is sufficient to say that by the terms of 
the trust deed it covers the line of railway commencing at Chatta- 
nooga, extending through certain counties in Tennessee, certain coun- 
ties in Georgia, and into Carroll county, Ga. The suprême court of 
Georgia, in the case of Georgia S. & F. R. Co. v. Mercantile Trust & 
DeDOsit Co., 94 Ga. -306, 21 S. E. 701, uses the following language: 

"As a praetical proposition,*it is vvell known that most, if not ail, of the 
railroads of any leiigth in the United States, which hâve been bullt for 
years past, hâve heen constructed by issuing, in advanee, bonds upon their 
entire line, Ineluding the unbuilt portion as well as tliose already constructed, 
with mortgages to secure the bonds covering the whole. If a de facto rail- 
road Company is a corporation for any purpose at ail, it ought, on gênerai 
princiisles, to hâve the power to mortgiigf; 'future-acquired property,' and 
this seems to be the doctrine very generaily recogniKcd by the courts. Upon 
this question, see Wright v. Eircher's Kx'r, 72 Mo. 179; City of Quincy v. 
Chicago, B. & Q. R. Co.. 94 111. 537; Wado v. Railroad Co., 149 U. S. 327, 
13 Sup. et. 892; Williams v. Winsor, 12 K. I. 9; Kranch v. Atlantic & G. R. 
Co., 3 Woods, 630, Fed. Cas. Xo. 1.807; Sevmour v. Canandaigua & N. F. R. 
Co., 25 Barb. 284; Holroyd v. Marsliall, 10 H. L. Cas. 101. -A^nd thèse cita- 
tions might be indeflnitely multiplied." 

The foregoing, from the suprême court of this state, is in accordance 
with the gênerai rule on this subject, and is sufficient to dispose of the 
first contention of interveners, without quoting f urther authority. 

The other ground on which interveners place their claim of préfér- 
ence is one of more diffleulty. The intervention sets up that certain 
net income was derived from the opération of the road by Jones, as 
receiver, and, the demurrer on which the case is now heard admitting 
this to be true, it niust be determined whether, as to this income, gên- 
erai judgment creditors should be preferred to the bondholders. The 
législature of the state, in 1881, authorized this railroad company 
to exécute a trust deed or mortgage on ail its property, without 
specifying income. Acts 1881, p. 246. In 1886 it was authorized to 
issue income bonds, and to secure the same by mortgajïc of its prop- 
erty and franchise, or by pledging the income of its railroad, either or 
both, as the road company might deem nroper. Acts 1886, p. 1.39. The 
income of the road is not covered in express terms by the trust deed. 
It contiiins, however, the following provision: "Until default shall 
be made in the payment of principal or interest of the said bonds, 
* * * the party of the first part [grantor] shall hâve the right to 
possess and enjoy the promises and property heretofore described, 
and to reçoive and take and use ail told income, earnings, and profits 
thereof." Afterwards, in that part of the trust deed relating to the 
power of the trustée in the event of default for three months in the 
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payment of interest, trustée is "authorized and empowered and di- 
rected, on request of any bondholder, to enter into and upon, and 
take and hold possession of, said railroad, and ail its property, riglits, 
privilèges, and franchises, as aforesaid, and, until the day of sale 
thereof be fixed, to maintain and operate the same." It will be seen, 
therefore, that the right of the railroad company to receive its income 
is restricted and limited to and during the time that it shall comply 
with this contract as to payment of interest, etc. Upon default of the 
railroad company, its right to receive the income ceases, and the 
trustée may enter and maintain and operate the railroad, and until the 
day of sale hâve such possession, with the railroad's rights, privilèges, 
and franchises. By section 2723 of the Civil Code of Georgia, "a 
mortgage * * * is only a securlty for a debt, and passes no title." 
It has been held, however, by the suprême court of the state, that 
this does not prevent the conveyance of the title as security for a debt. 
In Biggers v. Bird, 55 Ga. 650, it is said: 

"Surely, tiiere is no law against having the légal title în pledge for a debt, 
— a'gainst passing that kind of title into the créditer by a bona flde convey- 
ance, to abide in him, with ail the incidents of owrership, until the debt is 
paid. If the parties wish to do such a thing, contract to do it, and proceed 
to carry their purpose into effect, we are aware of no obstacle in the law. 
It does not foUow that, because.a mortgage is only security, every security 
is only a common mortgage." 

But, even assuming that this is only a mortgage, there seems to be 
no reason why full effect should not be given to the covenants for 
possession in the event of default. In the case just cited (Biggers v. 
Bird, supra) it is said : 

"Even a common mortgage might stipulate for admitting the mortgagee 
into possession on breach of the conditions. We will observe again that, 
if the plaintiff is only a mortgagee, he is entitled to the beneflt of the cove- 
nants for possession; certalnly so, after having been recelved and treated 
as landlord. It may be unusual for a mortgagee in Georgia to enjoy the 
possession, but the Code anticipâtes that it may occur, and taises care to pre- 
scribe the timé within which the mortgagor may redeem. Section 1964. 
Doubtless, in redeemlng, the debtor would be entitled to proper déductions 
from the debt on account of the profits of the land realized by the creditor 
while in possession." 

Unquestionably, as between the mortgagor and mortgagee, the 
mortgagee in possession is entitled to the income and profits of the 
mortgaged property. This proposition is conceded by counsel for in- 
terveners in this case, and could not be denied. They confond, how- 
ever, that where a court of equity takes possession of the mortgaged 
property, even at the instance of the mortgagee, it would administer 
the same for the beneflt of ail parties in interest, and distribute the 
proceeds arising from the sale of the property, as well as any income 
during the receiver's possession, according to légal priority. Then 
cornes their contention that, as the bondholders hâve no express con- 
tract lien on income, and interveners hâve gênerai judgments prior 
in date to that of the bondholders for their deflciency, they should 
hâve préférence over the bondholders as to the income. The suprême 
court of the United States, in a number of cases, seems to recognize 
the right of a mortgagee to hâve income appropriated to the mortgage 
debt by asking the aid of a court of equity, and the appointment of a 
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receiver, for that purpose. What is believed to be the correct rule, as 
laid down by the suprême court, was stated by this court in a récent 
opinion in the case of Kobinson v. Manufacturing Ce, 89 Fed. 218, 
as f ollows : 

"In Kountze v. Hôtel Co., 107 U. S. 378, 2 Sup. Ct. 911, It Is held tbat 
courts of equity always liave the power where tlie debtor Is Insolveat, and 
the mortgaged property is an insufficient security for the debt, and there 
is good cause to believe that it will be wasted or deteriorated in the hands 
of the mortgagor, as by cutting of timber, suffering dilapidation, etc., to talie 
charge of the property by means of a receiver, and préserve, not only the 
corpus, but the rents and profits, for the satisfaction of the debt. This doc- 
trine is reiterated in Grant v. Insurance Co., 121 U. S. 105, 7 Sup, Ct. 841, 
and in Shepherd v. Pepper, 133 U. S. 626, 10 Sup. Ct. 438." 

The income of a railroad is, in a sensé, the property itself. The 
mère physical railroad is nothing without the riglit to its earnings. 
In this case the bondholders, through their trustée, had the right, 
upon default in interest, to take possession of the railroad and operate 
it, or they were authorized to exercise tlhis right by asking for a re- 
ceiver in a court of equity. This right to possess and operate the 
railroad was a part of the security given the trustée.- WTien there 
was default, under the terms of the trust deed, the court took posses- 
sion of the property at the instance of the trustée, and appointed a 
receiver, in order to conserve the property in tîie bondholders' inter- 
ests, and the oflScer of the court, while thus acting, made certain 
profits by operating the property. I do not see how the income thus 
earned — this incrément, which was part of the bondholders' security 
— can be diverted by the court, and paid to the gênerai judgment 
creditors, whose liens are inferior to that of the trust deed. The 
case of United States Trust Co. v. Wabash W. Ey. Co., loO U. S. 287, 
14 Sup. Ct. 86, sustains this view, both by the décision and by the 
approval in the opinion of former cases decided by the suprême court. 
While, in a number of cases thus cited, there was a mortgage in ex- 
press terms upon income, it is clearly determined that it is possession 
by the mortgagee, or in the mortgagee's instance by the court, througb. 
its oflQcer, that gives the right to the income. In the case of Central 
Trust Co. V. East Tennessee, V. & G. R. Co., on the intervening péti- 
tion of Miller (30 Fed. 895), in which there was a contest between a 
gênerai judgment créditer and bondholders, in a décision by Circuit 
Judge Pardee, in which the judge presiding in this case concurred, 
it is said: 

"General creditors of a railroad corporation, which includes those ciaiming 
damages for négligence in operating the railway, hâve never been held as 
having any privilège on the Income of the property, much less on the corpus 
of the property; but there are many cases to the effect that no such privi- 
lège or equity exists. Davenport v. Railroad Co., 2 Woods, 519, Fed. Cas. 
No. 3,588; Dexterville Mfg. & Boom Co. v. Case, 4 Fed. 873; Plervev 
v. Eailway Co., 28 Fed. 169; Olyphant v. Steel Co., Id. 729; Central Trust 
Co. V. Wabash, St. L. & P. Ey. Co., Id. 871." 

What the case decided is fairly expressed in différent language in 
the second headnote of the case, as f ollows : 

"A creditor having a judgment for personal injuries against tlie mortgagor, 
growing out of torts committed by it before the reccivership, is a gênerai 
creditor, and his judgment is not entitled to priority of satisfaction out of 
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the eamlngs of the receivership, and a fortiori not out of the corpus of the 
estate." 

Récent décisions by the suprême court of Georgia are relied upon 
as establishing a différent rule in this state, and one whicli, it is aaid, 
tliia court should follow. The cases of Green v. Eailroad Co., 97 Ga. 
15, 24 S. E. 814, EailWay Co. v. Barton (decided Aug. 7, 1897) 28 
S. E. 842, and Lubroline Oil Co. v. Athens Sav. Bank (decided May 26, 
1898) 30 S. E. 409, are the cases cited. The principal case is Green 
V. Eailroad Ce, and the high character of the court, and the eminence 
as lawyer and judge of the distinguished ex chief justice who wrote 
the opinion, should give it great weight. The flrst headnote states 
the law, as it was decided in that court, as follows: 

"By invoklng équitable relief, such as the appointment of a reeelver, and 
the administration of the mortgaged property by équitable means and agen- 
cles, mortgagees submit tbemselves to do equity relatlvely to any créditer 
of the mortgagor who may rightly Intervene in the foreclosure proceediugs 
In which such relief is sought. Mortgages upon a railway, and the income 
from the same, the mortgagor being left in possession, are, as to the Income, 
whether produced before or after the appointment of a reeelver In fore- 
closure proceedings, snbject to be postponed in equity In favor of a claim 
for damages resulting from a tort committed by the mortgagor while, and 
by reason of, operating the railway after the exécution of the mortgage. 
The tort now in question, consisting of négligence in running a train upon 
the railway, whereby damages accrued, and judgment therefor against the 
mortgagor havlng been obtained before the mortgages were foreclosed, or 
the reeelver was appointed, such damages, so reduced to judgments, should 
be regarded as operating expenses charged by the Judgment upon Income, 
as against the mortgages and ail their Incidents. So long as such a charge 
is unsatisfled, the mortgages cannot justly and equitably divert income from 
its payment, and talie the beneflt of such diversion, whether dlrectly or in- 
dlrectly." 

The leamed ex chief justice who wrote the opinion says himself of 
the décision: 

"Every direct authorlty known to us is against us; nevertheless, \ve are 
rlght, and thèse authorities are ail wrong, as time and judicial study of 
the subject will manifest" 

So that, in view of the fact that ail the fédéral courts, and certainly 
the court in this circuit, hâve entertained a différent opinion of the 
law, it could not be expected that the circuit court hère would follow 
thèse décisions of the suprême court of the state, unless it must do so 
because it is the construction of a statute. It is not believed to be 
this, and, even if it were, the mortgage in this case was made, the bill 
to foreclose it was filed, and the receiver was in possession, before the 
décision was rendered. There had not been, so far as I am aware, 
any décision to this effect in Georgia prier to 1895. The suprême 
court of the state in Vason v. Bail, 56 Ga. 269, had held that as a mort- 
gage in Georgia was only security for debt, and passed no title, the 
rents and profits of the mortgaged property belonged to the mort- 
gagor until the mortgage was foreclosed and he was sold out. But 
this would not apply to a case like this, where there was an express 
covenant of the right of the mortgagee to take possession in a certain 
event and to operate the railroad. While the décisions of the su- 
prême court of the state are strong, persuasive authority, I would not • 
be justifled in following them, in view of what I believe to be the set- 
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Ûeà nile laid down by the fédéral courts. Certaînly, I •would not 
overrule the décision made by the circuit judge and myself in the case 
of Central Trust Co. v. East Tennessee, V. & G, R. Ce, supra, in the 
absence of controlling authority. 

The conclusion, from what has been stated, is that the interveners 
make no case in their pétition which entitled them to priority over the 
mortgage bondholders, and for that reason the demurrer will be bus- 
tained and the pétition dismissed. 



FAIEFIBLD FLORAL CO. V. BRADBTJRY. 
(Circuit Court, D. Maine. September 6, 1898.) 

1. Power dp Conokbss— Postal Régulations — Fkaud Okdbrs. 

It seems that, if the case permitted, we ought to follow the praetlcal 
resuit of the décision in the Sixth circuit, that congress bas no power 
to authorize the postmaster gênerai by a fraud order to deprive an In- 
dividual citizen or a corporation of the ordinary use of the mails for 
legitimate purposes, though he may, under the statutes, deny them the 
privilèges of the registered letter or money order departments. Associa- 
tion V. Zumstein, 15 0. C. A. 153, 67 Fed. lOOO, followed. 

2. EQUITT— InJUNCTION— COMPLAINANT MUST COME WITH ClEAN HaKDS. 

A corporation complainant bas no standing In a court of equity to ob- 
tain an injunction restraining a postmaster from enforcing a fraud order 
Issued against it by the postmaster gênerai, where the grounds alleged 
in its bill are that it Is extensively engaged in a business which it con- 
ducts largely through the mails, and for which purpose it desires their 
use, and where, by the proofs, sueh business is shown to be one for 
which the postal System cannot lawf ully be used under the laws of con- 
gress. 

This is a suit in equity by the Fairâeld Floral Company against W. 
J. Bradbury, postmaster at Fairfleld, Me., to enjoin the enforcement 
of a "fraud order" issued against complainant by the postmaster gên- 
erai. The facts are stated in a former report of the case, on the hear- 
ing for a preliminary injunction. 87 Fed. 415. 

William T. Haines and Thomas J. Boynton, for complainant. 
Isaac W. Dyer, U. S. Atty., for défendant. 

PUTNAM, Circuit Judge. This case is now before us on bill, an- 
swer, and proofs. Only two questions are involved: The applica- 
tion of the constitution to the statutes relied on by the United States, 
and the objection made by the respondent that the court should grant 
no relief, because the complainant does not come hère with clean 
hands. The latter point was not brought particularly to our atten- 
tion in connection with the motion for an interlocutory injunction. 

As to the main question, the court expressed its views in an in- 
complète and crude manner at the conclusion of the hearing of the 
application for an interlocutory injunction, according to the opinion 
pronounced orally April 19, 1898, and reported in 87 Fed. 415. After 
much reflection, we hâve come to the conclusion that, while our indi- 
vidual views remain broadly as then suggested, no advantage could 
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corne from âny attêmpt to révise or elaborate them, because, în rîew 
of the disposition in this circuit to harmonize with the décisions of 
the courts of appeals in other circuits, as exhibited in Beach t. Hobbs, 
82 Fed. 916, 919, and in Stud Co. v. O'Brion, according to the opinion 
passed dowH in the Massachusetts district on July 29, 1898 {9S Fed. 
200), we oUght to follow the practical resuit accomplished in the Sixth 
circuit, Bhown by the décision of the court of appeals for that circuit 
in Association v. Zumstein, 15 G. G. A. 153, 67 Fed.lOOO,as practically 
interpreted by the circuit court in the saœe circuit in Hoover v. Mc- 
Chesney, 81 Fed. 472. We cannot, however, assent to the refinement 
made by the leamed district judge, in his opinion in the latter case, 
that the décision of the court of appeals involved any distinction be- 
tween an individual and a corporation, or that, so for as the issues hère 
are concerned^ any such distinction exists. Therefore, without regard 
10 our own views, our conclusion on the principal question is that the 
complainant would be entitled to a permanent injunction as to its 
mail, aside from so much thereof as is registered or covers money 
orders, except for the objection made by the respondent that the 
complainant does not corne hère with cle'an hands. This défense is 
one to which a chancellor cannot shut his eyes when it legitimately 
arises and is properly presented. It is not sufficient, however, that 
it grows out of collatéral matters; it must arise ont of the very con- 
trover^y before the court. This proposition may be illustrated in 
the présent case. The order of the postmaster gênerai on which the 
respondent relies interrupts, not only so much of the complainant's 
mail as relates to its business to which the postmaster gênerai ob- 
jected, but ail of it. If, therefore, the bill was conflned to those 
portions of the complainant's mail which do not concern the business 
objected to, it wouîd not necessarily be an answer to it that the com- 
plainant was using the mail for an illégal purpose. But the bill 
allèges as follows: 

"Your orator complains and says that It is engaged In the business of 
making, sprayiiig, branehing, buying, and selling artiflcial flowers; that, In 
the course of Its business, It recelves by mail large numbers of orders for 
goods and other valuable communications, and remittances of money; that 
it is lawfully entitled to the use of the postal System and service of the 
United States In carrying on its said business; that much the greater part 
of its business is transacted through the use, and by the means, of the said 
postal System and service." 

Thus, the complainant expressly claims to avail itself of the mail 
in connection with the business which it describes, and to which the 
postmaster gênerai objected; and its allégation that it is lawfully 
entitled to the use of the postal system in carrying on that business 
includes the implied allégation that the business referred to is law- 
ful so far as such use is concerned. Therefore, by the complainant's 
own pleadings, the subject-matter of the lawfulness of the business, 
so far as relates to the use of the mail in connection with it, is directly 
presented to.the court. Whether or not it was necessary for the com- 
plainant tomake thèse allégations we hâve no occasion to détermine. 
It is sufficient to say that the resuit is that, by force of the com- 
plainant's pleadings, the question whether it comes into this suit with 
clean hands is made a part of the controversy before the court. 
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The respondent takes issue as to this, by its amended answer, in 

the following terms: 

"Sald défendant dénies that complainant is lawfully entitled to the use 
'of the postal System and service of the United States In carrying on its 
business, and, further answering, says that he is Informed and believes, 
and therefore avers, that the principal part of the business of the Fairfield 
Floral Company Is the conductlng a scheme or device for ohtaining money 
through the mails by means of false and fraudulent prêteuses, représenta- 
tions, and promises, in violation of the act of congress entitled 'An act to 
punish dealers and pretended dealers in counterfeit money and other fraudu- 
lent devices for using the United States mail,' approved March 2, 1889; and 
also an act of congress entitled 'An act to amend certain sections of the Re- 
vised Statutes relating to lotteries and other devices,' approved September 
19, 1890; and also an act of congress entitled 'An act for the suppression of 
lotteries and other traflic through the international and Interstate commerce 
and the postal service, subject to the jurisdiction and laws of tlie United 
States,' approved March 2, 1895; and that, in pursuance of said fraudulent 
scheme and device, complainant has been, and is, carrying on an extensive 
business throtigh the use, and by the means, of the postal System and service 
of the United States." 

If thèse allégations did not traverse the bill, and raised a nev? matter 
of défense, they clearly would not be sufiicient ; because then, accord- 
ing to well-settled rules of equity pleading, it would hâve been neces- 
sary for the pleader to set eut the détails of the alleged false and 
fraudulent pretenses, représentations, and promises. But under the 
well-settled practice in the fédéral courts, by virtue of which the com- 
plainant must prove the allégations of his bill, unless admitted by the 
answer, even though the answer is inapt or deflcient, there is suSïi- 
cient hère to advise both us and the complainant that the respondent 
intended to put in issue the matter which we hâve quoted. Therefore 
the court is compelled to pass on it. 

We are of opinion that, as the complainant's case is now presented, 
it cannot lawfully use the postal System of the United States in carry- 
ing on its business, shown by the record before us. In coming to this 
conclusion, the court is governed by Durland v. U. S., 161 U. S. 300, 
16 Sup. et. 508, which, after ail, is only a statement of the pîain in- 
tention of the statute, to the eiïect that it includes everything de- 
signed to "defraud," not only as the word is understood by the com- 
mon law, but by any scheme by which, through artful and untruthful 
statements, the cupidity of varions persons in the community may be 
unduly excited. We are not prepared to say that a careful scrutiny 
would precisely justify the use of every word contained in this ex- 
pression; but it is, for présent purposes, a substantially sufficient 
and correct statement of our views of the law. 

It seems plain that the parties who controlled the complainant 
corporation at the time this bill was filed had purged the business, as 
before carried on, of some of its objectionable features. Neverthe- 
less, we think that in one essential particular they hâve faîled to place 
themselves beyond the reach of the statutes, and that particular is sub- 
stantially shadowed ont by the counsel for the respondent in the 
following language: 

"ïhe difBculty with the complainant's case is that it cannot hide the fact 
that the Company (that is, the complainant) holds itself out as a légitimât^ 
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bona flde manu^cturlng concem, offerlng to give employment, whan, as a 
matter ot fact, its whole object Is to sell instructions and outflts." 

The court is not prepared to assent to so much of thls proposition as 
daims that the whole object of the complainant is to sell instruc- 
tions and outflts. We hâve no occasion to pass on that proposition. 
As the particular issue thus remaining involves only questions of fact, 
we do not deem it essential or proper to go into it at length. It is 
sufiScient to say that in defendant's Exhibit 2 complainant makes a 
statement that it can handle goods profltably only in large quantities, 
and makes this the basis of its method of dealing with those with 
whom it seeks to deal. This must be taken as shadowing out what is 
stated elsewhere more directly, as appears in defendant's Exhibit 3, 
as follows: "We don't want you to sell smy goods. We do that our- 
selves, through the wholesale stores, and by advertisements. Ail 
we want you to do is take our materials, make them into artiflcial 
flowers;" and so on. And, in order to give this practical color, the 
same exhibit contains a fictitious letter, with the following expression : 
"I see that Wannamaker's store has a big sale of artiflcial flowers 
which are just like the kind I bave been making for you ; so I suppose 
you supply them." Ail this suggests, as is said by the counsel for 
the respondent, that the complainant is a legitimate, bona flde manu- 
facturing concem, selling its product to large dealers. 

It is not entirely clear that the exhibits to which we hâve referred 
were put out or expressly accepted by the persons in control of the 
corporation when this bill was flled; but they were impliedly adopted 
by the defendant's Exhibit 10, which is proven to hâve been issued 
by the corporation after it came under the control of its présent man- 
agers, and which reads as follows: 

"Any women can earn $1.35 to $2.00 dally making artiflcial flowers. We 
teacli you in one day, and give steady employment. We bave hundreds of 
workers. Distance from us makes no différence. Don't delay, but send for 
particulars. Address: Fairfield Flower Co., Fairfleld, Maine." 

The statement that the company had hundreds of workers, in any 
sensé of thèse words which they would carry to the common under- 
standing, is shown not to hâve been true. It gives, therefore, false 
color and support to the assurances of steady employment, which 
assurances also conn;ect themselves with, and are further supported 
by, what we hâve already referred to as parts of Exhibits 2 and 3. 
Thus, by a skillf ul manipulation of untrue statements and suggestions, 
a false impression of opportunities for steady employment is created, 
which is clearly seductive, material in its nature and conséquences, 
and of the very essence of the matter, and therefore within the stat- 
utes as interpreted in Durland v. U. S., supra. Whether or not any 
one complains of fraud, or was in fact defrauded, is not important, 
under the statutes in question; and, by the ruies of law, complainant 
must be charged with what it has given the public, whether its man- 
agers appreciated the effect of it or not. Consequently, we are com- 
pelled to condemn the business in question as one for which the com 
plainant has unlawfully used, and is continuing to unlawfully use, the 
postal System of the United States. It follows that, until the com- 
plainant purges itself in the particular to which we hâve referred, as 



EYAN V. SEABOAED & E. R. CO. 397 

illustrated by our références to defendant's Exhibits 2, 3, and 10, and 
from tbe results flowing therefrom, a bill of the character of tbis 
at bar cannot be maintained by it, and the complainant must be left 
to its remedy-at law. Let there be a decree in accordance witb rule 
21, dismissing the bill, with costs for the respondent. 



EYAN V. SEABOARD & R. R. CO. et al. 

(Circuit Court, E. D. Virginia. September 12, 1898.) 

1. Equitt Peactice — Failtjke to Observe Rdi.es — Discrétion as to Dib- 

MISSAL. 

Bquity Rule 38 Is not absolute in its requirements, and though a plain- 
tifC fails to reply or to set down for argument a plea and demurrer flled 
by défendant, as required by the rule, the court may, in its discrétion, 
refuse to dismiss the bill. 

2. RbS JoDICATA — JUDQMENT OF DiSMISSAL. 

A judgment of dismissal because of the failure of plaintifï to observe 
a rule of court does not render the matters involved in the suit res 
judicata. 
8. Equitable Jubisdiction— Sdfficienct of Bill— Suit by STOCKitOLDER. 

A bill alleging that plaintiff purchased from the owner certain shares 
of stock in défendant corporation, represented by a certificate which had 
been placed in the hands of another défendant under a pooling arrange- 
ment between stoclîholders, but that such défendant had surrendered 
said certificate and fraudulently procured its cancellation and the issu- 
ance of a new certificate to himself in lieu thereof, and praying the can- 
cellation of such new certificate and the establishment of plaintiff's 
rights as a stockholder, states matters givlng a court of equity jurisdic- 
tion. 

1. FedEBAIj CoUBT — JUBISDICTIOK — AMOUNT M CONTROVEKST. 

Such a bill, which allèges the amount of stock so purchased to bave 
been 153 shares, of the par value of $100 each, and of greater market 
value, and that plaintiff cannot obtain the légal title thereto and the 
right to vote thereon without possession of the original certificate so 
fraudulently canceled and in the possession of défendants, shows on Its 
face that the amount in controversy exceeds $2,000. 

S. Parties— Stockholdbrs m Corporation— Suit to Dissolve Pool Agree- 
ment. 

Stockholders in a corporation who hâve f ormed a pool for their "mutual 
protection," in accordance with which they hâve deposited their stock 
with trustées, are necessary parties, either individually or by représenta- 
tives, to a suit to hâve such pool declared illégal and void, and they are 
not represented in such suit by the trustées, whose interests are, under 
the allégations of the bill, antagonistic to those of the other members. 

Oi. Samb— Salb of Stock. 

Persons who bave sold their stock in a corporation, and parted with 
ail their interest therein, are not necessary parties to a bill challenging 
the power of the purchaser to hold the stock, and eharging that the pur- 
chase was fraudulently made with funds of the corporation, though the 
stock still stands in their names on the books of the corporation, for the 
purpose, as is alleged, of givlng it greater voting power under the charter. 

7. Equity Plbadinq — Multifarioubness. 

A bill, the object of which is to obtain possession of a certificate of 
stock in a corporation, purchased by plaintifC from the person to whom 
It was issued, but which it is alleged bas been fraudulently surrendered 
to and canceled by the corporation and is in its possession, is not multi- 
farious, because, as a necessary incident to plaintifï's right to the relief 
asked, It attacks the validity of a pooling agreemeut between stockhold- 
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ers, to whloh neither the défendant corporation nor its président, ueces- 
sary parties to the bill, were parties. 

8. Abatkmbnt — Pendbnct of Suit ik Anothbr Circuit. 

Whether a plea of the pendeney of a suit in one circuit court of the 
United States Is a bar to a suit on the same subject-matter, between the 
same parties, in another circuit court, quœre. The court to which such 
plea is presented will, however, as a matter of comity, suspend proceed- 
ings in the suit until the matter has been in some manner disposed of 
by the court flrst obtalning jurisdiction. 

This was a bill in equity by Thomas F. Eyan against the Seaboard 
& Koanoke Eailroad Company and others to establish the plaintiff's 
rights as a stockholder in défendant Company. 

Elihu Eoot, Wm. L. Marbury, D. L. Groner, and Stiles & Holladay, 
for complainant. 
Fisher, Bruce & Fisher and Watts & Hatton, for défendants. 

SBIONTON, Circuit Judge. The complainant, Thomas F. Eyan, a 
citizen of the state of New York, iiled his bill of complaint against 
the Seaboard & Eoanoke Eailroad Company and Legh E. Watts, citi- 
zens of the state of Virginia, the Ealeigh & Gaston Eailroad Company, 
a citizen of the state of North Carolina, and Messrs. Hoffnaan, McLane, 
Minis, Nippe, and Fisher, citizens of the state of Maryland. The bill 
is by a stockholder in the flrst-named corporation, in behalf of himself 
and other stockholders. After stating what is the Seaboard & Eoa- 
noke Eailroad Company, it avers that it is in the control of eight 
subordinate railroad companies, constituting with it a System, desig- 
nated by the style of the "Seaboard Air Line." Of one of thèse sub- 
ordinate corporations, the Ealeigh & Gaston Eailroad Company, it 
owns a majority of the stock therein, and absolutely controls the élec- 
tion of its directors and other ofiQcers, and its opérations, policy, in- 
come, and assets. The affaire of this Seaboard & Eoanoke Eailroad 
Company are managed by a président and six directors, elected by the 
persons in whose names shares of stock stand on the books of the Com- 
pany, according to a graduated scale of voting, whereby smaller 
stockholders hâve a much greater vote, in proportion to their hold- 
ings, than larger stockholders. That the annual meeting of the Com- 
pany, at which stockholders elected the président and directors, was 
approaching. That at the last meeting the défendant Hoffman had 
been elected président, and Messrs. McLane, Fisher, and Watts, with 
Moncure D. Eobinson, Fuller, and Gordon, directors, of whom Eobin- 
son had died, That Hoffman had been continuously président since 
1892, owning |20,800 of stock, and that since his élection no dividends 
had been declared, although this had not been the case with his 
predecessors. That he controlled the élections by the use of proxies, 
which his position enabled him to solicit and obtain. That Messrs. 
Watts, McLane, and Eobinson had been directors continuously dur- 
ing the presidency of Hoffman; McLane being a relative and occupy- 
ing the same office room' with him, Eobinson being the owner of an 
unremunerative branch railroad, which he desired to lease to the Sea- 
board System at an exorbitant rental, and in which purpose he had 
succeeded, and Mr. Watts being the gênerai counsel of the System 
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and président of a bank in which it made a goodly part of its deposits. 
The bill furtber charged tbat Président Hoffman was in the receipt 
of large salaries from divers roads in the System, and tbat be was a 
member of tbe firm of K. C. Hoffman & Co., a flrm witb no stock or 
material on band, but wbicb was tbe purcbasing and selling agent of 
tbe System, by wbicb means, acting as tbe middleman, it made very 
large profits illegitimately, greatly to tbe détriment of tbe interests of 
tbe System. It is not alleged or cbarged tbat eitber McLane or Mr. 
Watts sbared in tbese illicit gains. In October, 1896, large purcbases 
of stock of tbe Seaboard & Eoanoke Company bad been made, wbicb 
tbreatened a change in tbe élection of directors, and Messrs. Hoffman, 
McLane, Eobinson, and Watts, in order to perpetuate tbe control tbey 
tberetofore bad in tbis system, devised a plan for pooling tbe stock. 
To tbis end a pooling agreement was prepared and circulated among 
tbe stockbolders, wbereby tbe signers agreed for flve years not to sell 
or dispose of tbeir stock, or to delegate tbe voting power thereof, 
to any person otber tban tbese tbree directors, witbout tbe written 
consent of tbree-fourtbs of tbe aggregate sbares of tbe signers of 
tbis agreement, and furtber autborizing tbese directors to vote as 
proxy for ail sucb of tbe signers of tbe agreement wbo should not be 
présent in person at any meeting of tbe company. Tbat tbis pooling 
agreement was signed by persons holding 8,321 sbares, but tbat Louis 
McLane, cbairman of the pooling committee, witb tbe purpose of pre- 
venting any concert of action witb them, bas refused to give com- 
plainant the names of the subscribers. Notwitbstanding tbis, be bas 
obtained tbe names of some of tbem, wbicb are set out in the bill. 
Among thèse is Théodore Cook, a citizen of tbe state of Pennsylvania. 
Tbat McLane, on 24th October, 1896, requested tbe signers of tbis 
agreement to send him tbeir certiflcates of stock, indorsed and as- 
signed to him. Tbat many did so and tbat some declined. Tbat a 
very large majority of those wbo assented to tbis did so solely under 
tbe expectation tbat a pending offer of $125 per share would be ac- 
cepted, and witb no purpose of tying up the stock for five years or 
of perpetuating tbe power of Hoffman and bis associâtes. Tbat 
Théodore Cook, one of t-he signers of tbe pooling agreement, held cer- 
tiflcate No. 754, for 153 shai'es. That be bad indorsed a blank as- 
signment thereon, and bad sent it to McLane as requested. Tbat 
afterwards be sold it to complainant for value. That complainant 
thereupon demanded the certiflcate from McLane, wbicb demand was 
refused. That subsequently be learned tbat tbe committee did not 
bave tbe certificate, but tbat tbe same bad been illegally and fraudu- 
lently transferred to Louis McLane, cbairman, bad been witbout au- 
thority surrendered to the company for cancellation, and a new cer- 
tificate for said 153 shares bad been issued in the name of Louis 
McLane, the canceled certiflcate being now in tbe custody of the 
treasurer of tbe Seaboard & Eoanoke Railrcad Company, at Ports- 
moutb, Va. That McLane and bis associâtes claim tbe rigbt to vote 
on tbese 153 sbares. Tbe bill then charges that tbis pooling agree- 
ment is revocable by each signing, in so far as it delegates autbority 
to vote. That ïf it be attempted to be made binding it is contrary to 
public policy, and is void, for many reasons stated. That, if it «ver 
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was valid, it bas been abrogated and determined because Messrs. 
HofEman, McLane, and Watts negotiated a secret arrangement witb 
persons holding 2,000 shares of stock, who were in the pool, and were 
dissatisfled, whereby their stock was purchased without the consent 
of three-fourths of the signers. That this purchase was not made 
with their own moneys, but with money of the Seaboard & Eoanoke 
Railroad Company, and in the name of the Ealeigh & Gaston Eail- 
road Company, — a misuse of the funds of the flrst-named company for 
an unauthorized purchase in the name of the last-named company. 
That, notwithstanding this purchase, the names of the vendors still 
appear on the books of the company as stockholders, and that the 
stock will be TOted in their several names, thus violating the pro- 
vision of the charter as to the graduated vote or stock. That ail 
efforts of complainant to examine the books of the company so as to 
verify this fact hâve been refused and frastrated by the treasurer of 
the company. Besides this, the bill charges that there are some 1,600 
shares, held by citizens of New York, associâtes of complainant, and 
that Hoiïman and his associâtes hâve recently obtained an injunction 
ont of the circuit court of the city of Portsmouth, restraining them 
from voting. 

Upon thèse averments of the bill the complainant prayed : (1) That 
défendants be served with process. (2) That the cancellation of certif- 
icate No. 754, for 153 shares, be vacated, that the certiflcate issued 
in lieu thereof be erased and canceled, and that complainant be held 
the true owner of the shares represented thereby. (3) That the pool- 
ing agreement be declared null and void; that the pool be wound up; 
that McLane and Watts be enjoined from exercising any authority by 
virtue thereof; and, if necessary, that a receiver be appointed to take 
charge of the certiflcates lodged with McLane. (4) That the pur- 
chase of the 2,000 shares in the name of the Ealeigh & Gaston Rail- 
road Company be declared null and void; that Messrs. McLane and 
Watts be enjoined from voting on the 153 shares in certiflcate No. 
754; that they be enjoined from voting on any shares in the pool; 
that they be enjoined from voting on any of the shares purchased in 
the name of the Ealeigh & Gaston Eailroad Company, either in the 
name of that company or in the names of the vendors of the stock. 

Upon the présentation of the bill, a rule was issued to the défend- 
ants to show cause why the injunction prayed for be not granted, with 
the ordinary restraining order meanwhile. To this order was added : 

"It being further made to appear to the court by affldavits that the com- 
plainant herein, as stockholder of the said Seaboard & Koanoke Kailroad 
Company, has been denled the inspection of the corporate books, papers, 
and accounts, and that the offlcers thereof refused to voluntarily f urnish any 
information whatever as to such corporate transactions, it is thereupon or- 
Jered and decreed that J. Alston Cabell, Esq., be, and he is hereby, appointed 
spécial master in this case, with full authority to administer oaths and to 
take testimony, either withln or without the district, upon the application 
of either party, such testimony to be used upon the hearing of the motion 
for injunction. The said spécial master shall bave full authority to com- 
pel the attendance of witnesses, and order the production before hlm of ail 
books, contracts, records, vouchers, papers, and documents appertaining to 
the allégations set out in the bill. That he give proper notice of références. 
That he finish the cxamlnatlon with ail eonvenient speed, and file his report" 
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TJpon receiving notice of the ûling of the bill and of tîie restraîning 
order, the défendants filed separate pleas to the jurisdiction of the 
court. Thèse pleas, in effect, were that ail of the défendants named 
but two of them were nonresidents of the Eastern district of Virginia; 
chat they were not liable to suit except in the district of their rési- 
dence, under the provisions of the act of congress of 1887, corrected in 
1888. 

This plea to the jurisdiction having been filed, the court directed 
the spécial master to suspend his références until the pleas could be 
heard and determined. They came on to be heard, and on December 
4, 1897, a décision was flled. The plea was sustained, and the bill 
was dismissed as to the Ealeigh & Gaston Eailroad Company, it being 
a résident of North Carolina. So, also, the pleas of Messrs. Trippe, 
Minis, and Pisher were sustained, they being résidents of Maryland. 

After stating the main facts, the décision of the court goes on: 

"So far as the daim for the delivery of tte certiflcate No. 754 Is concerned, 
inasmuch as that Is withln the district, Personal property, the title to whlch 
is clouded and possession of which . is sought, the bill is within the act of 
1875. Aa Mr. Hoffman is président of the company holding the certiflcate 
■whose action Is necessary to obtalning full relief respecting It, and as Mr. 
McLane has a certiflcate issued upon sui-render of this certiflcate No. 754, 
they are parties who can be served notwithstanding their nonresidence. The 
pleas based upon 4:heir présence as parties are overruled, and the défend- 
ants hâve leave to answer over. ïhe pleas of the other défendants are 
sustained, and the bill as to them dismissed." 

A décrétai order was entered accordingly. The défendants, as 
against whom the bill was retained, were ordered to plead, answer, or 
demur on or before the rule day in February then next ensuing. The 
spécial master was directed to exécute the order of référence which 
had been suspended because of the pleas. The 8th of February (the 
day next after the rule day) was fixed for hearing the motion for in- 
junction. On 7th January next after flling the above décision, the 
défendants filed demurrers and plea to the bill. They will be set 
ont in full hereafter. The complainant did not reply to the plea, or 
set it and the demurrers for hearing, as required by equity rules Nos. 
38 and 33. 

In January, 1898, after plea and demurrer, Mr. Crawford, who, 
up to that time, had been on the record for complainant, informed the 
judge who had heard the case that he had ceased to represent the com- 
plainant in this court, and that other counsel would be substituted for 
him. It seems that Mr Elihu Eoot, of New York, was the substitute 
of Mr, Crawford, and he retained Mr. Marbury, of Baltimore, Mr. 
Groner, of Norfolk, and Messrs. Stiles & Holladay, of Eichmond, as 
his associâtes. Nothing of thèse appears in the records of the clerk's 
office. No steps were taken until 19th of July of this year, when the 
counsel of défendants moved, in open court at Norfolk, for the dis- 
missal of the bill, for the want of observance of rules 33 and 38. 
This motion was without notice to counsel. None is required. Mr. 
Groner, however, was near the court, and, his attention having been 
invited by counsel to the motion, he asked for time upon it, which was 
granted, and the 20th September, 1898, was fixed for hearing the mo- 
tion by his honor, Judge Waddill, presiding. 
89 F.— 26 
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Soon afterthfefollowing notice was given by counsel for plaintifl: 

"Take notice that the undergigned, Thomas F. Ryan, plàlntifE in the equlty 
cause ' depending in the circuit coiwt of the United States for the Eastern 
district of Virginia, under the short style of Thomas F. Ryan v. Seaboard 
& Eoanolîe Eàilroad Company, will appear before Hon. Charles H. Simonton, 
one of the circuit judges of said court, at Asheville, N. C, on August 16, 1898, 
at 10 a. m., or as soon thereatter as counsel ean be heard, for the foUowing 
purposes, namely: (1) For an order directing .1. Alston Oabell, Bsq., spécial 
master, to proceed Immediately to take testimony as directed by the order 
in the above^styled cause of October 2, 1897. (2) For an order grantlng 
plaintifC authority and power, in person or by his agents and expert ac- 
countants, to examine the stock book, and ail books, contracts, records, 
vouchers, papèrs, and documents, of the Seaboard & Eoanoke Bailroad Com- 
pany, or under Its control, which he may deem Important to the protection 
of his interests. (3) For an order vacatlng, modifying, or changing the 
order of lOth July, 1898, and disposing of the défendants' motion on which 
said order was granted, and for an order to set down for argument the 
demurrers In this case, and for pennission to perfect the pleadings, as he 
may be advised. (4) To set down the demurrers f orthwith for argument, 
if the court should hold that they be heard before taking testimony." 

And an order was made thereon setting tïie motion for hearing on 
the day named. This order was made upon the distinct notice that 
the motion would be heard subject to the motion to dismiss. Judge 
Waddill having signified his consent that this motion to dismiss 
should be heard by the circuit judge, anticipating the day flxed for it, 
the matter cornes up now. Under the direction of the circuit judge, 
the whole question was taken up and argued, first as to the motion 
to dismiss under ruîe 38, and in case, after considération, the court 
should not grant this motion, then as to the plea and demurrers. 

First, then, as to the motion to dismiss under rule 38. Were this 
rule absolute in its terms, there would seem to be little or no question. 
It is true that the .rule seems to hâve been very little observed in 
this district. And it is also true that in the clerk's office there is 
no book in which to set down formally an order for hearing plea or 
démarrer under the rule. But the rule nevertheless exists and is so 
of force. Neither counsel nor the court take the rules of practice 
from the clerk's office. Nor can the failure of one district to observe 
a rule make it obsolète even in that district. It may explain the 
nonobservance by counsel. It can scarcely be said that it can excuse 
it. The rule, however, is not absolute. It has a qualification, — 
"the bill shall be dismissed as of course unless a judge of the court 
shall allow him further time for the purpose." The omission to ob- 
serve the rule was not the default of complainant. It must be im- 
puted to his counsel. As soon as Mr. Crawford retired, he at once 
employed Mr. Eoot, and he, in turn, without delay, engaged local 
counsel, both in Maryland and Virginia. Thèse gentlemen hâve ex- 
plained their delay. 

The gravity of the charges in the bill, against gentlemen of char- 
acter and standing, naturally and properly induced men of standing in 
the profession to pause before going into a case in which thèse charges 
must be maintained. They felt it due to the défendants, as well as 
themselves, to examine carefully their ground before undertaking a 
case abandoned by the original counsel in it. This rule was intend- 
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ed as a stimulant to parties to make progress in a cause; to perfect the 
ends of justice, — "Ut sit finis litium." So the ruies liave always been 
lield to be under tbe control of the court, to be suspended or modi- 
fled, or to be enforced, if thèse ends could not be subserved in any 
other way. Electrolibration Co. v. Jackson, 52 Fed. 773; Poultney 
V. City of La Fayette, 12 Pet. 472. Were this motion to be granted 
and the bill dismissed, this litigation would not be ended. No judg- 
ment entered on such dismissal would make the matters in dispute 
hère res judicata. A judgment on demurrer will not operate as res 
judicata; a fortiori, a judgment for not following a rule of court will 
not. Grould V. Eailroad, 91 U. S. 526. "Where the judgment upon 
the former action is upon demurrer to the déclaration, the estoppel 
extends only to the exact point raised by the pleadings or decided, 
and does not operate as a bar to a second suit for other breaches of 
the same covenant." Wiggins Ferry Co. v. Ohio & M. Ey. Co., 142 
U. S. 410, 12 Sup: Ct. 192. 

It will also be noted that the hearing of the cause on the injunction 
was flxed for 8th February, the 7th (rule day) not suiting the conven- 
ience of the court. The counsel then in charge of the cause may well 
hâve supposed that on that hearing the demurrer and plea would be 
discussed, and the necessity for formally setting them down for a hear- 
ing be dispensed with. In the exercise of the discrétion allowed by 
the rule, the bill will not be dismissed. 

The plea and demurrers will now be taken up and discussed. The 
demurrers are by the Seaboard & Eoanoke Eailroad Company, by 
Louis McLane, and by E. C. ïïoffman. The plea is by Louis McLane. 
The demurrers are : (1) That there is no equity in the bill. (2) For 
want of proper parties to the bill, in that the bill seeks an injunction 
against voting stock standing in the name of certain parties to the 
aggregate amount of 2,000 shares, charged to hâve been purchased by 
the Ealeigh & Gaston Eailroad Company, and those persons in whose 
names the stock stands are not made parties to the bill ; in that the 
bill prays an injunction against the voting of the stock in the pool by 
Louis McLane and L. R. Watts, and the persons holding this stock are 
not parties to the bill; in that the bill seeks to déclare the pooling 
agreement absolutely null and void, and to hâve a receiver appointed 
for the certiflcates in the pool, and the persons parties to said pooling 
agreement are not parties to this bill. (3) That the matter in dispute 
is less than |2,000. (4) R. C. HofEman and the Seaboard & Eoanoke 
Eailroad further demur to the bill as multifarious. 

With regard to the objection to the bill for want of equity, it is not 
well taken. The jurisdiction of the court has been sustained because 
it seeks to recover a certificate of stock, charged to hâve been fraud- 
ulently surrendered by Louis McLane for cancellation, which was 
canceled, and a new certiûcate issued therefor, which certificate is 
now outstanding. The bill prays that this cancellation be declared 
illégal; that the canceled certificate be restored; the rights of com- 
plainant therein recognized and established; the substituted certifi- 
cate declared null and void. Ail thèse modes of relief are within the 
peculiar power of a court of equity, and cannot be had in a court of 
law. 
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With regard to the objection as to the value of tlie matter in dis- 
pute, that also is not well taken. Complainant claims that he is the 
owner of a certain amount of stock (153 shares), of tlie par value of 
$100, — «hares valued by défendants themselves at |125 eaeh; that, to 
the maintenance of his title to this stock, the possession of the original 
certiflcate No. 754 is necessary, as he cannot get a certiflcate therefor 
in his own name without presenting the same for cancellation ; that 
the possession and control of this certiâcatfe hâve been unlawfuUy 
taken by Louis McLane, and fraudulently used in obtaining a new 
certiflcate for thèse same shares in his own name. The possession 
and control of this certiflcate, therefore, involve the title to 153 
shares; par value, $15,300. 

The demurrers for want of parties raise grave questions. As has 
been seen, the jurisdiction of the court has been sustained because of 
the controversy over the certiflcate for 153 shares, No. 754, now lying 
canceled in the office of the Seaboard & Eoanoke Kaîlroad Company at 
Portsmouth, Va., vpithin this district. The complainant avers that 
this certiflcate is laviffully his property, purchased by him from Théo- 
dore Cook, in VFhose name it stood; that he is entitled to its posses- 
sion, so that upon its surrender he may obtain a new certiflcate in his 
own name, and be clothed with ail the rights of ownership, including 
the voting power thereon; that he has been obstructed in and de- 
prived of his rights, not only by the illégal act of McLane, in transfer- 
ring the stock to himself, but also by the provisions of the pooling 
agreement whereby the persons in the pool are held bound, unless 
three-fourths of the stock in the pool consent not to dispose of their 
stock within flve years, and not to exercise the voting power thereon 
except in person or by McLane and Watts' proxies named for this pur- 
pose. So that it is essentially necessary, in order to give the com- 
plainant ail that he claims, — the récognition of his purchase from 
Cook, the transfer of the stock to him, and the exercise of the voting 
power thereon, as he may wish, — ^that the pooling agreement be de- 
clared null and void, either ab initie or by the subséquent action of 
McLane and Watts in purchasing the 2,000 shares in the name of the 
Kaleigh & Gaston Kailroad Company. Can this be done without the 
présence or représentation of the persons in the pool as such? 

The pooling agreement was made 2d October, 1896. It purports to 
be by the "undersigned owners and holders of stock" in the Seaboard 
& Eoanoke Railroad Company, covenanting and agreeing, each with 
the other, for "our" mutual protection. The covenant is that each 
of them will not for the period of 5 years from that date, or until 30 
days after the abrogation of the agreement, by the written consent 
of three-fourths of the aggregate amount of stock therein, sell or other- 
wise dispose of their holdings, or any part thereof, or delegate the 
voting power thereof, to any person not a party to the agreement. 
This last clause is further qualifled by appointing Louis McLane, 
Moncure Eobinson, and Legh E. Watts a committee to represent the 
pool, to manage and control the shares of stock therein, and the voting 
power thereof, to the estent that the members of that committee, or 
such of them as may be présent at any meeting of the company, shall 
hâve the right to vote at such meeting the shares of stock held by any 
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of the parties to tlie agreement who may be absent from the meeting. 
The main features of this agreement are that no stockholder in tlie 
pool will for five years sell or dispose of his stock, except by the writ- 
ten consent of three-f ourths of the stock in the pool ; and that he will 
either exercise the voting power thereof in person, or, if he be absent, 
hâve it exercised by McLane, Watts, and Eobinson, or such of the 
three as may be présent at the meeting. 

Now, this agreement was made by each person in the pool with 
eyery other person in the pool, each for himself and his personal rep- 
résentatives. The considération was for "our mutual protection." 
It was to be binding on each one unless three-fourths of the stock in 
the pool consented to release the person. Every signer, therefore, has 
a direct, personal, immédiate interest in the validity and construction 
of this agreement. Every one who has observed its covenants from 
its date has the right, if it be valid, to enforce and maintain it; and, 
under the familiar rule in equity that ail persons in interest must be 
parties to the suit, each signer of this paper must be a party in per- 
son or by représentation. As they must, in the nature of things, be 
numerous, they can be represented by one or more persons in the 
same plight and interest as themselves. They are not parties in per- 
son in this suit. Are they represented? It is contended that, inas- 
much as Messrs. McLane, Watts, and Hoffman are among the signers 
of this pooling agreement, they eau and do represent the others 
whose names appear to it. But the pooling agreement is attacked 
and sought to be invalidated because of the wicked, and fraudulent 
purpose underlying it, — the scheme devised by thèse very persons to 
perpetuate their own power in the corporation for the purpose of 
using ail the corporate powers and opportunities to their own gain 
and to the great détriment and wrong of the stockholders. More 
than this, it is charged that the sole purpose of the stockholders who 
went into this pool was to secure the advantages of a pending offer of 
$125 per share for their stock; and that, owing to the fraudulent prac- 
tice of thèse three persons, they were inveigled into putting into their 
hands an absolute lease of power for five years, — a power shockingly 
abused. How, then, can it be said that Messrs. Hoffman, McLane, 
and Watts are the représentatives of the unfortunate persons in the 
pool, who are their unwilling victims, whose rights they are defraud- 
ing, and whom they bave by a trap misled into a surrender of their 
rights? 

It is said that Messrs. Watts, McLane, and Eobinson are a com- 
mittee to represent the pool. But their agency is limited and quali- 
fied to this extent: They can vote the stock of those who are absent. 
Those who are présent hâve an unlimited vote and an unlimited choice. 

It is said, however, that the complainant does not know who are in 
the pool, and that such information bas been refused to him by Mr. 
McLane. It does not seem clear that he had the right to demand or 
that McLane was bound to furnish him this information. There is 
no privity whatever between them. He dénies absolutely the valid- 
ity of McLane's connection with the pool; the légal existence of the 
agreement; its obligation upon Cook or himself. He makes the 
most grave charges against Mr. McLane, and seeks this information 
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to establish his charges. Mr. McLane objecta to tHe absence of tbese 
parties, not from any supposed connection with himself in interest. 
On the contrary, the bill itself shows that the action of McLane, 
Watts, and Hoffman is not only at variance with, it is hostile to, and 
destructive of, the interest of thèse unknown signers. If complain- 
ant wishes to make the persons in the pool parties, either individually 
or by représentative, he must do as ail litigants do, — make inquiry 
and discover them. He is not required to do an impossibility. ïhe 
discussion at bar and the record of the case show that at the last 
gênerai meeting of stockholders the restraining order issued in this 
case was served during the meeting. This order forbade Messrs. 
Watts and McLane from voting the stock in the pool not represented 
in persoD. Complainant had, then, an opportunity of knowing what 
stock was not voted by Messrs. McLane and Watts because of this 
restraining order. The persons in the pool, or some représentatives 
of them, are necessary parties to this suit, and this demurrer is sus- 
tained. This conclusion necessarily modifies the restraining order so 
far as it relates to voting the stock in the pool. 

The demurrer because of the absence of the parties who are alleged 
to hâve sold their stock to the Ealeigh & Gaston Kailroad Company 
is not well tàken. The bill allèges, and the demurrer admits, that 
thèse persons, named, hâve parted with ail interest in this stock, and 
that it has been bought in the name of the railroad company. Thence- 
forward they had no concern in the stock. It makes no différence to 
them whether this railroad company had or had not power under its 
charter to buy the stock, — whether or not it made use of its funds 
or used the money of the Seaboard & Eoanoke Kailroad Company. 
Nor does it make any matter to them who owns the stock, what rights 
are involved in its ownership, and what equities are in it. So far as 
they are concerned, they are out of the controversy, and no decree 
for or against them is needed or can be made. In tliis view of the 
case, it is clear that, so far as the voting power on this stock is con- 
cerned, Messrs. Watts and McLane bave ceased to represent the former 
owners of it. We must assume, from the character of the pleadings, 
that thèse 2,000 shares hâve been sold, and are now in the hands of a 
purchaser. This revokes ail authority heretofore existing from .the 
vendor, and the restraining order in this respect must be continued. 

The next ground of demurrer is that the bill is multifarious. This 
objection is presented by Mr. Hoffman and by the Seaboard & Roanoke 
Railroad Company. They both of them disclaim any connection 
with the pooling agreement, and deny the right of the complainant 
to draw them into this controversy. In the case of Barcus v. Gates, 
32 C. G. A, , 89 Ped. 783, Judge Morris says: 

"Multlfarlousness arlses from the fact either that the transactions which 
form the subject-matter of the suit are so dissimilar and separate that they 
cannot conveniently be tried together In one record, or that some défendant 
Is able to say, as to a large part of the transactions set out in the bill, he 
bas no interest or connection whatever." 

A bill is not multifarious because there are several causes of action. 
If they ail grew out of the same transaction, and if ail the défendants 
are interested in the same rights, and the relief against each of the 
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same gênerai cliaracter, the bill may be sustained. Brown v. Deposit 
Co., 128 U. S. 403, 9 Sup. Ct. 127. 

In Salvidge v. Hyde, 5 Madd. 146, it is thus put: 

"If the object of the suit be single, but it happens that différent persons 
hâve separate interests in distinct questions whlch arise out oî that single 
object, it necessarily foUows that such dilïerent i>ersons must be brought 
before the court in order that the suit may conclude the whole object." 

This suit has been sustained because it seeks to obtain posses- 
sion of, and to remove a cloud on tlie title of| a pièce of personal 
property, — a certiflcate of stock within this district, — the possession 
of this certiflcate being an essential link in the title of the complain- 
ant. Incidentally to the removing the cloud on the title cornes up 
the question as to the validity of the pooling agreement under whlch 
Cook, the vendor of complainant, agreed not to sell his stock, and un- 
der which he had invested Messrs. Watts, iIcLane, and Eobinson with 
its voting power in case of his absence. But the object of the suit 
is the possession and control of the certiflcate No. 754 for 153 shares. 
That certiflcate is in the possession of the défendant the Seaboard & 
Roanoke Eailroad Company. ïo get possession of it, the decree must 
go to this Company. Mr. E. C. Hoffman is président of this Com- 
pany, ïo afford complainant the attainment of his object, if this 
relief is given him, the président of the company must direct the 
retum of the canceled certiflcate, and must issue the new certiflcate, 
and the decree must go to him also. So, being the président, he is 
a proper and a necessary party to the suit. The demurrer on this 
ground is overruled. 

The iiext matter for investigation is the plea set up by the défendant 
Louis McLane. This plea sets out that on llth May, 1897, this com- 
plainant exhibited his bill of com plaint in the circuit court of the 
United States for the district of Maryland, against him, Louis Mc- 
Lane, Legh E. Watts, and the administrator of Moncure Eobinson, 
to which bill the défendants had answered and which proceedings are 
now pending; that the same matters and questions are involved 
in said proceedings in said circuit court in Maryland as are involved 
in the présent bill. By the exhibit flled with the plea, setting out 
thèse proceedings, it appears that in them the validity of the claim 
of complainant to the 153 shares of stock in certiflcate No. 754 is 
maintained, the pooling agreement is sought to be declared null and 
void, and the same positions taken thereto as in this bill. It was 
stated at bar during the argument that this bill had been amended, 
and a copy of the amendment was shown to the court. In said amend- 
ment ail the allégations of the bill in this case were substantially, if 
not literally, inserted. 

Is the plea of pendency of a suit in one circuit court of the United 
States a bar to a suit on the same subject-matter between the same 
parties in another circuit court of the TJnited States? It was stated 
at bar. by counsel of learning and research, that no case could be 
found directly in point on this question. The pendency of a suit in 
a state court is not necessarily a bar to a suit in the fédéral court 
between the same parties and involving the same issues. Stanton v. 
Embrey, 93 U. S. 548; Gordon v. Gilfoil, 99 U. S. 168; Marks v. 
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Marks, 75 Fed. 821, Perhaps the same rule would be applied în sucb 
a case as this. Indeed, cases of this character are not apt to arise in 
the fédéral courts. Under the act of 1887-88, a défendant cannot be 
sued outside of the district of his résidence, except in the cases pro- 
vided for in the act of 1875. But, after ail, the question presented 
to the court on such a plea is one of comity between courts. When 
a court has assumed jurisdiction of a subject, ail other courts should 
refrain from interférence. In no other way can be prevented un- 
seemly conflict between courts. In the présent case, the pleadings 
having disclosed the fact that the important question of the validity, 
force, and effect of this pooling agreement has already been presented 
to the circuit court for the district of Maryland, this court will at 
least stay its hand, and, without dismissing the case from this court, 
suspend ail action, until the circuit court of Maryland has made its 
décision, or until the pleadings in that court be determined, either 
by élection on the part of the complainant to abandon them and pro- 
ceed in this court, or in any other way. At this hearing the com- 
plainant subnaitted his motions pursuant to notice. The conclusions 
reached, as above set'forth, show that the case is not ripe for hear- 
ing the motion for injunction, and that it is not expédient that the 
spécial master should, for the présent, begin and hold références. 
Nor is it at this time necessary to pass any order respecting the 
examination or inspection of the books, papers, and documents of the 
Seaboard & Koanoke Eailroad Company, if, indeed, from the light 
thrown upon the issues in this case by the pleadings and argument, 
such an inspection should either become necessary or proper. The 
other motions bave been substantially granted. 

It is ordered that the complainant hâve leave, if he be so advised, 
to amend his complaint so as to make the signers of the pooling agree- 
ment, or some représentative or représentatives of them, parties to 
this suit. It is further ordered that the proceedings in this cause in 
this court be stayed until the proceedings in the circuit court of the 
United States for the district of Maryland, between thèse parties, be 
determined in any way. 



NOETHWESTERN & P. HYPOTHEEK BANK (NORTHWESTEEN & P. 
MORTG. CO.) V. BERBY et al. 

(Circuit Court, D. Idaho. September 3, 1897.) 

1. MOHTOAGB — MiSTAKB IN DESCRIPTION — RATIFICATION. 

Where, by mistake, a différent description of land from that Intended 
was written In a mortgage, but the mortgagors, who were the owners of 
both tracts, afterwards, with linowledge of the mistake, sold and con- 
veyed the tract intended to be Included, such act operated as a ratifica- 
tion upon tbelr part of the mortgage as written. 

3. ACKNOWLBDGMBNT— SBPABATE ExAMINATION DP WlFB— SUFFICIENCT OP CbK- 
TIPICATB. 

Under a statute requiring the separate examination of a marrled woman 
by the offlcer taking an acknowledgment, and that the certlficate shall be 
"substantially" In the form prescribed, a certlficate which shows clearly 
that It was the désire and will of the wife to make the conveyance, and 
that it was done without the exercise of any undue infiuence of her hus- 
band upon her, is suffleient 
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This is a suit in equity for the foreclosure of a mortgage. 

Forney, Smith & Moore, for complainant. 
Sweet & Steele, for défendants. 

BEATTY, District Judge. In the trial of the above-entitled cause 
two questions were submitted for décision, to whieh, in the absence 
of counsel, I will make brief written référence. 

It is conceded that, by mistake, the S. E., instead of the S. W,, 
quarter of the N. E. quarter of land was described in the mortgage. 
It appears that at the time of the exécution of the mortgage both 
tracts of land were the çommon property of défendants, and that 
about 14 months thereafter they conveyed, by mortgage to another 
party, the tract they intended to include in the plaintiff's mortgage. 
Whether the plaintiff can now foreclose on the tract included by mis- 
take is a question upon which I hâve received very little assistance by 
reference-to authorities. Only défendants' counsel cite any, and they 
are to the eiïect that mistakes in deeds cannot be ref ormed as against 
a married woman, and, if the question hère were the reformation of a 
deed, it probably should be determined in her favor. But the ques- 
tion is the foreclosure on land which défendants actually owned and 
could convey, and which, so far as the mortgage shows, they did con- 
vey. It is claimed by défendants that the mistake was discovered in 
time to correct it, and that they so offered; also, it is claimed by 
plaintiff that it offered to correct the mistake by a new conveyance, 
which was refused by défendants. What the truth is, is not clear, 
but it is probable that some of such offers of reformation came after 
défendants had conveyed to other parties the tract which should hâve 
been included in plaintiff's mortgage. By making this latter convey- 
ance, and with f ull knowledge of the facts, as défendants testify, they 
had then put it ont of their power to correct the mistake made in 
this mortgage, and also placed it beyond plaintiff's power to obtain 
the relief to which it was entitled. I think the act of défendants in 
making the last conveyance of the land, which they knew should hâve 
been conveyed to plaintiff, was an acquiescence in the conveyance 
whidi they made, and as made, to plaintiff, and estops them from 
now disputing it. It certainly would be most inéquitable for défend- 
ants to take advantage of an error which was as much theirs as plain- 
tiff's, and especially when subsequently, with full knowledge thereof, 
they voluntarily do that which placed it beyond the power of either 
party to correct a mutual mistake of both. I think the défendants 
cannot complain if the contract as made is now enforced against them, 
and especially as they received and used the considération of the 
mortgage, and it is so held. 

Objection is also made by défendants to the form of the certiflcate 
of acknowledgment, . and that it is not such a compliance with the 
statute of Idaho as can bind a married woman. The certiflcate, so 
far as concems this objection, is "that, at the time and place before 
mentioned, Missouri Ann Berry, wife of the said F. M. Berry, who is 
personally known to me to be the identical person who signed and 
executed the within instrument, who upon examination, separate and 
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apart from her said husband, after I had made known and fully ap- 
prised her of lier rigMs iherein and tlie effect of signing said mort- 
gage, acknowledged to me that she signed and sealed the same freely 
and Toluntarily, and without fear of or coercion from her husband or 
any one." St. § 2960, says that the certificate "must be substantially 
in the following form: * * • And upon an examination without 
the hearing 6f her husband, I made her acquainted with the contents 
of the instrument, and thereupon she acknowledged to me that she 
executed the same and that she dœs not wish to retract such exécu- 
tion." The statute says that the above form shall be substantially 
complied with, and while some authorities, notwithstanding the stat- 
ute, hold that a strict compliance must be l^ad, they do not constitute 
either the best or the weight of authority, which is clearly in favor of 
a substantial compliance only. The sole object of the provision of 
the statute is to protect the wife against any coercion or unwilling 
conveyance on her part, and any certificate which clearly shows that 
it was her désire and will to convey, and that it was done without the 
exercise of any undue influence of her husband upon her, is sufBcient. 
The certificate in the mortgage shows that out of the husband's prés- 
ence, and beyond his immédiate influence, the wife was inf ormed by 
the oflScer of the contents of the instrument, and the effect upon her 
rights of signing the same, and that thereupon she "freely and volun- 
tarily signed and acknowledged it." One objection to the certificate 
is that the statutory clause, "she does not wish to retract said exécu- 
tion," is omitted, but the effect of this clause is to show that, having 
executed the instrument, she remains satisfied with her aet; that it 
was her willing and deliberate act, to which she had not been coerced 
or overpersuaded by her husband. That such was her frame of mind 
is as fully shown by the clause in the certificate that she then, before 
the offlcer, freely and voluntarily signed and acknowledged, as could 
be by her déclaration that she did not wish to retract it. Certainly, 
if it were then so willingly and freely signed and acknowledged, the 
presumption follows that she did not, at that time, wish to retract, 
however much she may hâve desired to do so at a subséquent period. 
The certificate is therefore held to show that the wife was not imposed 
upon, but that she knew fully what she was doing; that she did it of 
her own uncoerced will ; and that the certificate is a substantial com- 
pliance with the statute. That such substantial compliance is suf- 
ficient has been so often held by différent courts, including this court, 
that it is deemed unnecessary to cite authorities. Judgment for 
plaintiff as prayed is therefore ordered. 



HOOK V. MERCANTILE TRUST CO. OF NEW YORK et al. 

(Circuit Court of Appeals, Seventh Circuit October 8, 189S.) 

No. 495. 

Railkoad Moetgagk— Propbrty Includbd— Evidence of Ownkrship. 

The fact that a railroad company entered Into possession of terminal 
property, the title to which was In another, and made improvemeuts there- 
on, does not tend to prove ownershlp of the property in fee by the com- 
pany in favor of its bondholders without proof of a contract for the trans- 
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fer of the title, and where thé possession Is as readily attributable to a 
lease or llcense. 
8, Decrbb — Vamditt — Amendaient afteb Term. 

St. 111. (1 Starr & C. Ann. St. p. 409) c. 22, § 37, provldlng for the amend- 
ment of pleadlngs by leave of court, gives no authorlty for amendment 
after the term at which a final decree bas been entered; and a second 
decree, entered on the pétition of a Etranger to thé first, settlng aside the 
decree entered at the préviens term, no notice to the other parties of such 
proceeding being shown by the record, Is vold on Its face. 

Appeal from the Circuit Court of the United States for the Southern 
District of Illinois. 

The Chicago, Peoria & St. Louis Kailway Company (which for brevity will 
be hère cahed the "Peoria Company") was organized on February 7, 1S87, 
and became the owner by consolidation of the Unes of railroad theretofore 
known as the Peoria, Pékin & Jacksonville, extending from Jacbsonvllle 
through Havana to Pékin, and the Springûeld- & Northwestern, extending 
from Havana to Springfleld. Thls road, the Litchfleld, CarroUton & West- 
ern, the Louisville & St. Louis, and the .lacksonville Southeastern were op- 
erated under the eontrol of William S. Hook, as président or gênerai manager, 
as one System, known as the Jacksonville Southeastern Line, and books were 
kept in' that name of the accounts of the varions corporations concerned. 
On March 1, 1888, the Peoria Company executed a mortgage in the form 
of a trust deed to the Mercantile Trust Company to secure bonds to the 
amount d $1,500,000; on July 15, 1889, it executed another mortgage to the 
Central Trust Company, as trustée, to secure first Consolidated mortgage 
bonds, so called, to the amount of ,$1,041,000, to enable It to redeem prior 
bonds, and to diseharge obligations incurred in the acquisition and construc- 
tion of its Unes, one of which was described as terminating at Jacksonville, 
and one to be constructed from Litchfleld to East St. Louis; and on Jtme 
1, 1891, executed to the Metropolitan Trust Company, as trustée, a third mort- 
gage, covering ail its Unes, one of which was described as "terminating in 
the City of East St. Louis," to secure bonds to the amount of $2,500,000. 
There having been default in the payment of interest coupons of each séries 
of bonds, suits for foreclosure were brought by the respective trustées, by 
the Mercantile Trust Company on September 21, 1893, and by the other com- 
panies on later dates, and on October 26, 1893, the three sults were Consoli- 
dated under the title of the first. By subséquent amendments and supple- 
mental bills, William S. Hook, Mary B. Hook, and Marcus Hook were made 
parties défendant; and it was alleged as ground for relief against them that 
certain rolllng stock, rîghts of way, and dépôt grounds, including the 
terminais at East St. Louis and Jacksonville, which are the subjeets of con- 
troversy on thls appeal, were acquired for and belonged to the défendant 
rallway company, and were subject to the several mortgages sued on, 
though the title thereto appeared to be In William S. Hook, Mary B. Hook, 
and Marcus Hook. Thèse défendants answered separately to the effect that 
the terminal property at East St. IjOuIs was conveyed by the Wiggins Ferry 
Company to William S. Hook in the year 1882, before the Peoria Company 
was organized or thought of ; that, at the time of the purchase, Marshall P, 
Ayers and Augustus E. Ayers were connected In railroad enterprises with 
William S. Hook, and had purchased the terminal property, together with 
other pièces of property, partly in the name of William S. Hook, and partly 
in the name of Marshall P. Ayers; that on December 29, 1886, an account was 
taken, and it was found that the sum of $30,871,56 was due and owlng to M. 
P. Ayers & Co., bankers at Jacksonville, 111., for moneys advanced by Au- 
gustus B. and Marshall P. Ayers upon the purchases made, Including the 
property at East St. Louis; that on that date William S. Hook, Marshall P. 
Ayers, and Augustus E. Ayers executed to M. P, Ayers & Co. a promissory 
note for the amount stated, and at the same time, or soon thereafter, exe- 
cuted a déclaration of trust, which included the properties in question, to 
secure the payment of the debt evidenced by the note; that pending a suit 
In the circuit court of Morgan county, 111., to subject the properties to sale 
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aa the property of the Jacksonvllle Southeastern Railway Company upon 
an exécution agalnst that company, Ayers & Co. transferred the note and 
the securlty therefor to William S. Hook, in considération of the payment by 
him of the amount of the debt, and William S. Hook In turn transferred the 
same'to Mary B. Hook, In considération of the advancement by her to hlm 
of the snms so paid; and that In that suit the déclaration of trust was ad- 
Judged to be valid, and- to constitute a lien prlor to the lien of the exécution 
of the complalnants in the suit, and it was ordered that the property be sold 
and the proceeds of the sale applled first to the discharge of that lien. Be- 
sldes pleadlng the facts stated, and claimlng that the decree so rendered was 
an estoppel agalnst the Peorla Company, and agalnst ail claimlng under 
that company, which, It was alleged, acqulred possession pendlng the suit, 
the appellant, Mary B. Hook, set up the same facts In a cross blll, and, by 
a supplemental blll, showed that a sale had been made, by virtue of the de- 
cree, to her, and that on the expiration of the time allowed for rédemption 
she had received a deed of conveyance. It was alleged In the answer of 
each of-the défendants and In the cross blll of appellant that the properties 
In dispute were not purchased for, nor an agreement ever made for the sale 
thereof to, the Peorla Company, and that the possession of that company 
had begun and been maintalned under an agreement of lease at an annual 
rental of $2,000, which, however, slnce 1893, had not been pald. She prayed 
an adjudication of her title and a decree for unpald rent. 

Issues having been joined by repUcatlons In the usual form, the court, on 
July 10, 1895, entered a decree of foreelosure and sale, reserving "the remaln- 
Ing undisposed of clalms, issues, and equities raised by the answers of the 
défendants William S. Hook, Mary B. Hook, and Marcus Hook," and of other 
parties mentloned, for further considération and adjudication, unaffected 
by the sale, which, however, by the terms of the decree, was to "include ail 
and slngular the right, title, and interest of the défendant railway company, 
and of the respective complalnants as mortgagees in and to the property 
claimed by any of the défendants." Sale was made, reported, and conflrmed, 
and deed ordered, executed, reported, and approved. Upon the reserved is- 
sues the master to whom the référence was made reported the évidence and 
hls conclusions. In respect to the East ,St. Louis property he found the 
facts to be substantially as stated in the answer and cross complaint of the 
appellant, and reported hls conclusion that the title was hers, and had never 
belonged to the Peoria Company. The Jacksonville property, he reported, 
had been purchased by Hook and Ayers in 1882, 1883, and 1884, had been 
Included In the déclaration of trust, and had taken the same course as the 
property In East St Louis, now belng In the name of Mary B. Hook. The 
exceptions of the complalnants to thèse parts of the report the court sus- 
talned, and declared a finding of its own, "that subséquent to the first day 
of March, 1888, and prlor to the 21st day of September, 1893, the défendant 
William S. Hook, for and in behalf of the défendant the Chicago, Peorla and 
St. Louis Railway Company, acqulred for use. In connection wlth the said 
Une of railway and the business thereof, certain parcels of land and rights 
of way over the same; that the parcels of land and rights of way thus ac- 
qulred were purchased wlth funds belonglng to said défendant railway com- 
pany, and the title thereto taken In the name of said William S. Hook; that 
the parcels of land and rights of way thus acqulred are more particularly 
described as follows." In the description which followed were Included 
the terminais at East St. Louis and Jacksonvllle, and a decree was accord- 
Ingly entered that those properties belonged to and should be conveyed by 
the appellant, or, In default thereof, by the master, to the Chicago, Peorla 
& St. Louis Rallroad Company, which, by the foreelosure sale and the con- 
veyance thereunder made, had succeeded to the rights of the Peorla Com- 
pany. 

Isaac I. Morrison, Thos. Wortliingtoa, and Samuel P. Wlieeler, for 
appellant. 

Bluford Wilson, for appellees. 

Before WOODS and SHOWALTEB, Circuit ^Tudges, and BAKEB, 
District Judge. 
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WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The finding of the court that the two properties now in dispute, 
the terminais at East St. Louis and Jacksonville, were acquired by 
William S. Hook between March 1, 1888, and September 21, 1893, 
for the Peoria Company, and paid for with its money, is not justifled 
by the évidence; and we find in the record no suificient ground for 
the contention that that cômpany ever acquired title to, or an inter- 
est other than leasehold in, either of those properties. The deed 
by which the property in East St. Louis was conveyed to Hook in 
1882, tive or more years before the organization of the Peoria Com- 
pany, contains, it is true, a provisiob, which perhaps amounts to a 
condition subséquent, that the premises shall be used solely for rail- 
road purposes; but that condition is just as well satisfied by occupa- 
tion for railroad purpoees under a lease or license as under an abso- 
lute title, and therefore has no force as évidence of the title now 
asserted. Other circumstances relied upon are hardly more relevant 
or signiflcant. It does not tend to show title in the Peoria Com- 
pany if it be true that, under their contract with the Jacksonville 
Southeastern Company, M. P. Ayers & Co. were bound, in the ârst 
instance, to hâve furnished at their own individual expansé the right 
of way, terminais, and other real estate necessary for the use of the 
latter company. While there is évidence that the larger part of the 
purchase price of the East St. Louis property was paid with money 
taken from the treasury of the Jacksonville Southeastern Company, 
and there is, perhaps, some ground for the contention that the amount 
so expended was afterwards made good to that company out of the 
earninge of the Peoria Company, there is no direct évidence that the 
purchase was made for the Jacksonville Southeastern Company; and, 
if a resulting equity in favor of that company weré conceded, there 
is no proof whatever of an agreement or intention at any time that 
its right should be transferred to the Peoria Company. The proof of 
reimbursement to the Jacksonville Southeastern Company and to W. 
S. Hook of the sums paid for the properties out of the earnings of 
the Peoria Company is found in balances in favor of the latter com- 
pany against the other, and against Hook, shown in his personal ac- 
counts and in the clearing-houee accounts, so called, kept in the 
name of the "Jacksonville Southeastern Line." There is, however, 
no hint in the évidence that, in considération of such reimbursement 
or upon any considération whatever, the Jacksonville Company agreed 
to part with its interest, or that upon that or any other considération 
W. S. Hook agreed to convey the légal title, confessedly in him, to 
the Peoria Company; and it adds nothing to the argument if it be 
conceded to hâve been the intention of W. S. Hook and his associâtes 
from the flrst to extend their System of railroads to East St. Louis. 
Their system was composed of several lines owned by companies 
which, though their stockholders may hâve been largely the same, 
must be recognized as distinct légal entities, whose respective righta 
are no more to be confused than if they were so many natural persons. 

The assertion that, during the interval between the purchases in 
1882 and the "actual dedication" of the terminais to the uses of the 



414 89 FBDBRAI. REPORTER. 

Peoria Company, "fhe tîtle to the property was held upon the books 
of the Jacksonville Soutlieastern Eaiiway, whieh was the clearing 
house for the severàl roads in the system," is in itself of uncertain 
meaning, and is supported by considérations which do not tend to es- 
tablieh title in the Peoria Oompaay. Eeal estate is not transferred 
by one person or private corporation to another by dedication, nor 
by a transfer of possession, unless done in pursuance of a contract 
of sale followed by the making of improyements necessary to take 
the contract, if in paroi, ont of the statute of frauds. There is no évi- 
dence tending to show a contract for the sale or transfer of title, and 
the possession and uses to which the properties were put by the Peoria 
Company may as well be attributed to a lease or license as to a con- 
tract for the title. The statement that the title was held on the books 
of the Jacksonville Southeastern Eaiiway is an impossible proposition, 
and, as already explained, those books show nothing tending to estab- 
lish the title asserted. 

Passing the foregoing considérations, it is urged that the claim 
of the holders of the bonds of the Peoria Company to the terminal 
properties in dispute "is of the most positive and conclusive charac- 
ter." But the reasons for this statement are not convincing. It is 
clear enough that the after-acquired property clauses of the first two 
mortgages foreclosed and the description of existing Unes contained 
in the last were such as to include whatever interest the mortgagor 
Company had or afterwards acquired in the terminal properties at 
Jacksonville and East St. Louis; but those properties not being specif- 
ically described in any of the mortgages, and the title of record being 
in Hook or Ayers, the recording of the mortgages did not operate as 
notice to tie world of the assertion by the mortgagor of a title or 
interest adverse to the title apparent of record. Indeed, according 
to the master's supplemental report the Peoria Company did not enter 
into possession of the dieputed property at East St. Louis until July 
1, 1891, one month af ter the date of the last mortgage. It was there- 
fore not only not "vital," it was not material, "to note" that the mort- 
gage of March 1, 1888, antedated the déclaration of trust made on 
April 23, 1888, and with the mortgage to the Central Trust Company 
was recorded in the counties of Morgan and St. Clair more than a 
year prior to the recording of the déclaration of trust; nor that those 
mortgages were executed and recorded long prior to the institution 
of the légal proceedings in the circuit court of Morgan county. Those 
proceedings and the déclaration of trust it will be necessary to con- 
sider further along, but they hâve no bearing upon the question 
whether the Peoria Company at any time acquired title to or an in- 
terest in the terminal properties in dispute. 

It is further asserted on the "testimony of Hook and others, and 
the contemporaneous record," that the Peoria Company had entered 
into exclusive possession of the properties, and had exercised such 
control and possession as to perfect its title as against Hook and ail 
claiming through him. This implies that that company, by contract 
or in some mode, had acquired an interest or right which might be 
made a perfect title; but there is no proof of such imperfect title, 
and without it, and witljout the aid of the statute of limitations, mère 
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possession and control, though adverse, hâve no tendency to perfect 
or to create title to real estate. In this connection stress is laid upon 
a letter of W. S. Hook, written on March. 3, 1892, to Hatch & Foote, 
brokers of New York, who were employed to sell the tliree séries of 
mortgage bonds executed by tbe Peoria Company, and upon their 
testimony tliat tliey understood tliat the company owned the terminais 
at East St. Louis; but it is enough to observe that that letter does 
not say nor justify an inference that the Peoria Company ovi^ned the 
property in dispute, and it does not appear that any purchaser of 
bonds was so told or understood, or bought in the belief that the ter- 
minal property was covered by the mortgage. The public record to 
which ail were bound to look, unless excused from so doing by the 
conduct of the apparent owner of record, showed that the title was 
in Hook, and the beliefs of Hatch & Foote, not communicated to a 
purchaser of bonds, were of no conséquence. 

It wae shown, too, that in flre insurance schedules the property 
had been described as "East St. Louis, Illinois, freight dépôt and 
platfonn, 1 story (title in W. S. Hook, but is E. R property)." That 
was literally true, and, whoever was responsible for it, was no justifica- 
tion for an inference that the title to the land was other than it ap- 
peared to be of record. The possession of the Peoria Company, and 
the improvements which it made, as already stated, are attributable 
to a lease or license, and, without proof of an agreement to transfer 
the title, do not tend to prove ownership of the fee by that company. 

The remaining proposition — that, the Peoria Company being insol- 
vent in 1893, Hook, as président and director, was bound as a trustée 
to handle and account for its moneys honestly, and was estopped as 
against the bondholdere and gênerai creditors from preferring him- 
self or his relatives in any way — may be true, but its tendency to 
establish the title of that company to the particular pièces of real 
estate in dispute is not perceived. In the absence of conveyance or 
contract therefor, the ownership of land cannot be affected by the 
state or changes in the state of individual accounts. Our conclusion 
is that the court erred in its flnding and decree that the Peoria Com- 
pany had ever acquired in the properties in question an interest other 
than a leasehold which it could mortgage. 

The conclusion stated makes it necessary to consider whether upon 
her cross bill the appellant is entitled to a decree for unnaid rents. If 
she became the owner of thé property, as she claims to hâve done, by 
force of the sale upon the decree of the Morgan circuit court, she is en- 
titled to that relief; but not if she can be regarded as having obtained 
only the right or lien created by the déclaration of trust in favor of M. 
P. Ayers & Co. Wte are of opinion that she did not acquire title by 
force of the proceedings in the suit in the Morgan circuit court. That 
suit was brought by Kennedy and others, trustées in a mortgage ex- 
ecuted by the Jacksonville Southeaetern Railway Company, to subject 
the terminal property at East St. Louis to sale by virtue of an exécu- 
tion issued upon a judgment at law against the Jacksonville South- 
eastern Eailway Company, on the theory that the property was bought 
for and with the money of that company and therefore belonged to 
it, Bésides the railway company, William S. Hook, Marshall P. 
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Ayers, and Augustns E. Ayers were made défendants; it being arer- 
red in the bill on information that they claimed to hâve advanced in- 
dividual moneye to the amount of $30,000 upon the purchase priée of 
the properties described and were holding the titles thereto to secure 
the repayment to them of that sum. Process was served on ail of 
the défendants, and the Ayers, by themselves and also jointly with 
Hook, answered, setting up the déclaration of trust as a prior lien 
upon the property for the amount of the debt evideneed by the note 
to M. P. Ayers & Co., but not disputing that subject to that lien the 
property belonged in equity to the Jacksonville Southeastern Eailway 
Company, and was liable to sale under the exécution which the com- 
plainants had caused to be levied upon it. A cross bill was also flled 
by the défendants Marshall P. Ayers and Augustus E. Ayers jointly 
with John A. Ayers, who with them composed the lirm of M. P. Ayers 
& Co., setting forth the same facts, and implying the same theory. 
The railway company did not answer, and was not defaulted. The 
cause was continued from term to term until the May tenn, 1893, 
at which the court entered a decree commencing with the récital, "And 
now, on this 26th day of May, A D. 1893, comœ the parties to this suit, 
by their respective solicitors," etc. If, as has been asserted, there was 
in fact but one solicitor in the case, the verb singular was not far 
wrong. The substance of the decree is a finding and adjudication, 
according to an agreement âled, of the relative rights of Hook and of 
M. P. and Augustus E. Ayers in the note secured by the deed of trust; 
it being adjudged that Hook, on payment of the sum of $12,813.43, 
with interest, in addition to other sums already paid, should be subro 
gated to the right, title, and interest of Marshall P. Ayers and Au- 
gustus E. Ayers in and to the premises described in the déclaration 
of trust, and that, upon payment to them of that sum with interest, 
they should exécute to Hook a deed of quitclaim for the prem- 
ises; and, upon a flnding that judgment had been recovered by the 
complainants and exécutions thereon issued and levied as alleged in 
the bill, it was decreed that the master in chancery of the court "pro- 
ceed to sell ail and singular the right, title, and interest of the Jack- 
sonville Southeastern Eailway Company in and to the real estate here- 
inafter described, subject, however, to the debt of the said William 
S. Hook, as subrogated in this decree, and of [to] the debt provided for 
yet unpaid to the said M. P. Ayers & Company, as found in eaid stipu- 
lation," etc. The decree is a final one, and con tains no réservation 
or provision for further proceedings, except "that the master report 
his proceedings under this decree to this court." After the entry 
of this decree no further step was taken until the next November term 
of the court, at which, on December 26, 1893, Mary B. Hook pre- 
sented a pétition, entitled in the cause, in which ehe set out at length 
the previous pleadings, proceedings, and the agreement on which the 
ânding and decree were based, and alleged full payment by William S. 
Hook to the Ayers of the remaining sum due them, and that William S. 
Hook, having so acquired the entire interest, had assigned the debt 
and the déclaration of trust to her in considération of moneys to the 
full amount of the debt advanced by her to enable him to make the 
purchase of the Ayers. Without notice to any of the parties to the 
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original suit, and without récital of appearance by any of them, and 
apparently without proof of the consent of any of them, the court per- 
mitted this pétition to be flled, and thereupon, on the same day, en- 
1:ered a decree, whereby, after reciting the previous proceedings at 
length, it was ordered that the decree entered "by consent" at the 
preceding May term be set aside; that "this cause stand upon the 
docket in the name of the original complainants and against the re- 
spondent Mary B. Hook"; and then, after a flnding "that the com- 
plainants hâve a right to proceed with the sale of said property to sat- 
isfy said exécutions, but subject to ail the rights vested in the said 
Mary B. Hook, as hereinbefore found," proceeds to order, adjudge, 
and decree that the Jacksonville Southeastern Railway Company pay 
to the master for the use of Mary B. Hook the sum of |43,939.40, 
with interest, and $61,475, with interest, for the use of the com- 
plainants, and that in default of such payments within 10 days the 
master proceed "to sell ail and singular the real estate described in 
the bill in this cause," and ont of the proceeds pay in their order 
the costs, the sum due to Mary B. Hook, and that due to the complain- 
ants, and the remainder, if any, turn over to the Jacksonville South- 
eastern Eailway Company. 

For a justification of thèse proceedings, upon the pétition of the 
appellant, référence is made to section 37, c. 22, St. 111. (set out in a 
footnote)^ ; but no authority will be found there for such proceed- 
ings after final decree, begun and prosecuted, as they were, without 
notice to or appearance by the parties, and after expiration of the 
term of court at which the decree was rendered. On its face, there- 
fore, the decree under which the appellant claims title was void as 
against ail the parties to the original suit and decree, and therefore 
could be of no avail to her in the présent litigation. "V^Tiether effect 
might be given to the second decree by proof that it was in fact en- 
tered upon notice to or with the knowledge or consent of the original 
parties is a question which does not arise upon this record. There 
being no proof that the title of the premises in question is in the ap- 
pellant, her présent demand for the recovery of unpaid rent must be 
denied. Whether there was in fact a lease by W. S. Hook to the 
Peoria Company of the terminal grounds at East St. Louis, and what 
were its terms ; whether the déclaration of trust was valid, and con- 
stituted a lien upon the properties described in it; what was the 
amount of the lien, and does it belong to the appellant; what is the 
force of either or both of the decrees of the Morgan circuit court ; and 
incidental questions, — need not be, and are not now, considered. The 
decree below, in so far as it adjudged the two terminal properties in 

1 Section 37. "The court may extend the time for answering, replying, 
pleading, demurrmg, or jolning in demurrer, and may permit tlie parties to 
amend their bills, pleas, answers and replications, on such terms as the court 
may deem proper, so that neither party be surprised nor unreasonably de- 
layed thereby; and no amendment •shall be cause for a continuance, unless 
the party to be affected thereby, or his agent or attorney, shall malse afH- 
davit that, in conséquence thereof, he is unprepared to proceed to trial of 
the cause at that term, and that he verily believes that if the cause be con- 
tinued such party will be able to make such préparation." 1 Starr & 0. Ann. 
St. 111. p. 409, c. 22. 
89 F.— 27 
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question to haye belonged to the Peoria Company, and to hâve copie 
under the lien of ike mortgages exeçuted by that company, is reversed, 
at the costs of the appellees, and the cause remanded for further pro- 
ceedings not inconsistent with this opinion. 



SOUTHERN DEVELOPMENT CO. OF NEVADA v. SILVA.i 
(Circuit Court, N. D, Callfornla. August 8, 1881.) 

1. Jury Trial— Waiver—Equitt. 

Where a complalnant brings a suit in equity, and presses it to a hearing 
on the merits over defendant's objection to the Jurlsdiction, he waives his 
right to a jury trial. 

2. EqUITT— JnEIiDIOTION— Bbhearing. 

Where one brings a suit in equity, and presses It to a hearing on the 
merits brer défendant'» objection to the jurisdiction, and it Is defeated 
on the merits, and there are some grounds whlch would seem to entitle 
an equity court to jurisdiction, complainant's motion for a rehearing on 
the ground of want of jurisdiction will be denied. 

Action by the Southern Development Company of Nevada against 
one Silva. There was a decree for défendant, and complalnant ap- 
plies for a rehearing. Application denied. 

P. Keddy, for complalnant. 
Langhorn & Miller, for défendant. 

SAWYEE, Circuit Judge. This is a bill to rescind a contract of 
purchase of a silver mine, on the ground of fraudulent représentations, 
and to recover the considération paid. The mine had been worked for 
some tlme bef ore the filing of the bill to reecind, and exhausted of 
such minerai as was îound in it. The défendant demurred for vivant 
of equity, and insisted that it was not a case for équitable cognizance, 
while complalnant earnestly malntained the contrary. The court, 
being of opinion, upon the authorlties, as they then stood, that the bill 
presented a case for équitable cognizance, overruled the demurrer, 
and required an answer to the bill. An answer and replicatlon hav- 
ing been flled, and the testimony regularly taken, in pursuance of the 
equity practice of the court, the case was flnally heard and submltted 
on the merits. The défendant again at the final hearing earnestly 
pressed the jurisdictional objection, and the complalnant as earnestly 
insisted upon the jurisdiction. After elaborate arguments upon 
voluminous testimony, and a full considération, the court came to the 
conclusion that the case was within its equity jurisdiction, and that 
the bill must be dismissed on the merits. The opinion on flle in 
the case was thereupon written, and concurred in by the district judge, 
and was ready for announcement. Bef ore the announcement a sup- 
plemental brlef of défendant, flled in another case, but made appli- 
cable to this also, attracted the attention of the court, in whlch the 

1 This case has been heretofore reported In 12 Sawy. 526, and is now pub- 
lished in this séries, so as to include therein ail circuit and district court cases 
elsewhere reported whlch hâve been Inadvertently omltted from the Fédéral 
Reporter. 
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case of Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 249, decided 
since the argument and submission, but not reported, was cited by 
défendant as sustaining bis position tbat tbe case was not one of 
equity jurisdiction. Although it seemed, at first view, to cover tbis 
case, upon furtber considération the court was in doubt. As tbe com- 
plainant still failed to yield to the autbority of tbe décision, and as 
tbe bill must be dismissed in eitber view of tbe case, tbe décision was 
announced, and tbe bill dismissed upon tbe merits; a référence to tbe 
case cited having been introduced into tbe opinion. The décision be- 
ing adverse, tbe complainant now changes its ground, dénies the juris- 
diction of the court, and seeks a rebearing mainly upon tbat ground, 
although insisting tbat tbe decree should bave been in its favor on tbe 
merits, and making tbat alleged error a ground for rebearing also. 

Tbe object sought is to bave tbe bill dismissed for want of juris- 
diction, in order tbat complainant may try tbe case over again in 
anotber suit, also in equity, there being one now pending as an ap- 
pendage to a suit of intervention in a suit between an indorsee of the 
défendant and Wells, Fargo & Co. upon the certiflcate of deposit issued 
for the spécifie purchase money wbich formed the considération of the 
sale of the mines. If tbe court is without jurisdiction in tbis case, 
it would seem to be equally so in tbat. Tbe complainant's pétition 
for rebearing on tbis ground is entitled to no considération, unless 
the court is absolutely without jurisdiction over the subject-matter, 
in sucb sensé tbat the decree would be void for want of jurisdiction; 
and we are not satisfied tbat it is. Complainant selected its own 
forum, and pressed its case to a hearing and décision on the merits, 
against tbe opposition of the défendant, based on tbis very ground, 
and only desires a rebearing because it failed on tbe merits. The 
bringing of the suit and pressing it to a hearing on the equity side 
of tbe court, against the protest of tbe défendant, should be regarded 
as a waiver of any right to try tbe case by a jury, and ail the ad- 
vantages, if any there be, tbat it migbt hâve otberwise enjoyed in a 
court of law. We are by no means certain tbat tbis case falls within 
tbe décision in Buzard v. Houston. It is by no means so bald of 
equities as tbat case. There are many circumstances set ont tbat 
seem to be appropriate to the jurisdiction of a court of equity. There 
was a question raised as to whether the parties could be placed in 
statu quo, — the complainant having worked the claim for some time, 
and taken out the métal so far as any was found; and there was some 
ricb ore in sight, or tbe purchase would not bave been made. At 
least, so says the bill. Tbis would seem to présent a case for an ac- 
counting as to tbe cost of working tbe mine, and the amount of tbe 
precious métal yielded. So, also, as an answer on oath was not 
waived, tbe défendant was called upon to answer under oath, and in 
tbat aspect of tbe case it was substantially a bill of discovery. Tbe 
answer to the material allégations of tbe bill, denying them, not only 
formed an issue, but it was évidence in tbe case called out by plaintiiï. 
Tbe complainant was entitled, under the equity practice, to obtain 
bis évidence in tbat way, however inconvénient, at tbis day, it may 
be. Were we to grant a rebearing and dismiss the bill for want of 
jurisdiction, our action would, at least, présent a fair case for appeal 
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by the other sîde, and an appeal would doubtless be taken. It 
naiglit just as well be taken now, at this point, before the case becomes 
complicated by furtber action, and the trial of the other suits. Sliould 
it turn ont that tlie case is a proper one for équitable cognizance, 
the suprême court will try the case anew, and afiQrm tbe decree, if 
found correct, or if not, render such a decree on the merits as the évi- 
dence requires. Should the decree be reversed and the bill dismissed 
for want of jurisdiction, we shall then know authoritatively what to 
do in the other suits. That would end the litigation, whereas, 
should we grant a rehearing and dismiss the bill for want of jurisdic- 
tion, and this action should turn out on appeal to be erroneous, then 
there is no knowing where the litigation would end, or what embar- 
rassments and complications might arise from the other suits pending. 
It will be better for ail parties to hâve the matter settled at this point. 
If any inconvenience should resuit to complainant from this course, 
it will arise from its own action in selecting the wrong jurisdiction, 
and, against the protest of the défendant, insisting upon trying the 
case in an improper forum. As the défendant has succeeded on the 
merits, in spite of his objection to the form, under ail the circumstan- 
ces the inconvenience of taking the appeal should be put upon the com- 
plainant. As we are in some doubt whether the case, strictly, falls 
within the rule established in the case cited, and as the complainant, 
after selecting its forum, insisted upon trying the case on the equity 
side of the court, it ought not now to be heard to say that thé court 
was without jurisdiction,* and, as we see no sufflcient reason to be 
dissatisfied with the conclusions before reached on the merits, the pé- 
tition for rehearing will be denied, and it is so ordered. 



RODGEES V. PITT et al. 

(Circuit Court, D. Nevada. June 27, 1898.) 

No. 658. 

1. Wateb Rigbts— Bnjoinino Diversion of Water— Parties. 

One of a number of owners in common of a dam, flume, and irrlgatlng 
dltcli, who, by agreement, divide the water flowlng in the ditch between 
them, may alone maintain a suit to enjoin the diversion by a subséquent 
appropriator of any portion of the water to whlch either he or his co- 
tenants are entltled. 

8. Same— Manner of Use— Custom. 

In determining the amount of water whlch a user applles to a béné- 
ficiai use, and to which he is entltled to the prier right, the System of irri- 
gation In common use in the locàlity Is to be taken as the standard, 
though a more economlcal method might be adopted. 

This is a suit in equity to enjoin the diversion of water from a dam 
ftnd irrigating ditch of which complainant is a part owner. Heard 
on motion for a temporary injunction. 

Eobert M. Clarke and Charles W. Slack, for complainant 
J. W. Dorsey and E. K. Bigelow, for défendants. 

HAWLEY, District Judge (orally). Thies, Carpenter, and Rodgers 
own sepaxate tracts of land in Lovelock Valley. Long prior to 1883 
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the owners of thèse separate tracts of land had acquired separate 
rights in various ditches and sloughs, for the purpose of conveying 
water to irrigate sueh portions of their lands as could be cultivated, 
etc. In 1883 they unlted together for the purpose of obtaining the 
water necessary to irrigate their respective lands from a common 
source. To this end they constructed the Marker dam, flume, and 
ditch, and by means thereof diverted the waters of the Humboldt 
river to and upon their lands for irrigating purposes. The interests 
of the owners of thèse respective tracts of land in the ditch and water 
flowing therein were, by agreement of the parties, divided as follows : 
Thies is entitled to V=*i Carpenter to V^*» and Rodgers to ^*/24. 
Kodgers brings this suit to enjoin Pitt and others, who are subséquent 
appropriators of the water from the river, from diverting any of the 
water which he and his co-tenants, Thies and Carpenter, are en- 
titled to hâve flow through the Marker ditch, for the purpose of 
irrigating their respective lands. A restraining order was issued. 
Upon the rule to show cause why a temporary injunction should not 
be issued, the défendants deny the right of Eodgers to maintain this 
suit or to obtain an injunction, excexrt as to the amount of water 
needed and required for a bénéficiai use for the irrigation of his own 
cultivated lands. 

Can Eodgers, as a co-tenant in the Marker dam, flume, and ditch, 
and the waters flowing therein, enjoin défendants from diverting any 
portion of the waters used by his co-tenants? I am of opinion that 
this question must be answered in the affirmative. Thies, Carpenter, 
and Eodgers, by virtue of their owiiership in the ditch, might agrée 
among themselves that, instead of using their proportionate share 
of the waters flowing therein ail the time on their land, each should 
take ail the water a part of the time. They could agrée that Thies 
should hâve ail the water for 3 days out of 24; that Carpenter should 
hâve it ail for 7 days out of 24; and that Eodgers should take it ail 
for 14 days out of 24. In the event of any litigation between them- 
selves as to their respective rights, a court of equity would bave the 
unquestioned power to make such a decree, if it fairly represented 
their respective rights as to the use and necessity of the water to irri- 
gate their respective lands. This being true, it follows that each 
has such a unity of possession of the ditch and water flowing there- 
in as to entitle either of them to bring suit, and enjoin any diversion 
of the water, by a trespasser, to which they are ail entitled. There 
is no absolute necessity of making ail the co-tenants in the ditch par- 
ties to such a suit. The défendants are not in a position to complain. 
They admit they are subséquent apyjropriators of the water of the 
river. What difTerence would it make to them as to the agreements 
made between Thies, Carpenter, and Eodgers, each of whom are ad- 
raitted to be prior appropriators of the water, as long as snch agree- 
ments do not resuit in giving to either any greater quantity than he is 
entitled to, under the law, to irrigate his own lands? There are 
certain phases of this question, hypothetical in their nature, which 
were suggested by counsel as to the conditions that might arise, which 
I deem it unnecessary to refer to. The question, on this hearing at 
least, should be disposed of upon the existing conditions, without at- 
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tempting to borrow trouble which may aever arise. It is deemed 
enough to say that my conclusion is that the complainant's position 
should be sustained. 

The case of Water Co. v. Perdew, 65 Cal. 447, 454, 4 Pac. 426, 
which was cited by this court in Mining Co. v. Dangberg, 81 Fed. 73, 
87, is directly in point in so far as tbe légal principle is involyed. In 
that case the entire waters of Lytle creek had been appropriated by 
a large number of persons owning separate tracts of land, prior to 
any appropriation by the défendant, A. G. Perdew. The appropri- 
ations were generally made by persons owning land acting in concert, 
for their common benefit, in appropriating portions of the waters of 
the creek into a main ditch to be conducted to their neighborhood, 
and thence, through distributing ditches, to their respective lands. 
Défendant, Perdew, was a trespasser, using the waters of the creek 
without any right whatever. It was there, as hère, contended that 
ail the co-tenants in the waters of the creek must be bef ore the court, 
and their respective rights adjudicated, before complainant is en- 
titled to any relief. The court held otherwise, and, among other 
things, said: 

"The co-tenants are entitled to use ail the waters, and, when an outsider 
diverts any from them or any one of them, he is Injuring ail and each one 
of them. He may be doing more injury to the one entitled to use It at the 
time he is diverting it; but he is, at ail times when diverting, guilty of a 
trespass on the rights of each and every one of them, and each of them has 
a right to hâve the préventive power of a court of justice to put a stop to his 
illégal acts." 

See, also, Kin. Irr. § 301. 

As to the amount of water diverted, appropriated, and needed for 
bénéficiai use in the irrigation of the lands, a wide range was taken 
in the introduction of évidence with as much minuteness of détail as 
if the case had been on trial upon its merits. It became apparent 
to the court at the commencement of this hearing that both parties 
were to some extent at sea as to what would be claimed and con- 
tended for by the opposite party. This condition of affairs, in part, 
resulted from the fact that défendants had not flled any answer. 
They, doubtless, preferred to first glean from the évidence the charac- 
ter of the issues which they might deem proper to présent by an 
answer or cross bilL, Moreover, it was claimed by the défendants that 
the averments in the bill and the form of the restraining order were 
not such as to advise them with référence to the contention of com- 
plainant as to his right to maintain this suit as a co-tenant with Thies 
and Carpenter in the Marker ditch. The entire history and condition 
of the country, the climate, the soil, the seasons, the river, the sloughs, 
the water courses, the character of the lands and crops grown thereon, 
the time and manner of irrigation from the early 60's to the présent 
time, were, like the alkali in certain portions, brought to the surface, 
exhibited to public view, and made the suljject of légal comment, 
review, and criticism. There was a decided conflict of opinion as to 
the carrying capacity of ail the différent ditches, and especially as 
to the Marker ditch and flume; but the lowest carrying capacity of 
this ditch and flume is in excess of the amount of water actually 
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claimed to hâve been used on tLe TMes, Carpenter, and Eodgers 
tracts. Witnesses were examined as to the spécifie sections of the 
Eodgers tract; to what purposes they were first devôted; changes 
that had been made; the amount of water used on each, for each 
si)eciflc year, for over 20 years; the full amount of water appropri- 
ated and used each year on ail or any portion of each section. Théo- 
ries were also advanced as to how much water was needed and re- 
quired to properly irrigate the cultivated lands, etc. 
The order granted by the circuit judge restrained défendants — 

"From diverting or in any manner using the waters of the said Humboldt 
river, or any portion thereof, so as in any manner to prevent 5,000 inches 
thereof. measured under a four-lnch pressure, from flowing in the natural 
channel or bed of said river to the head of complainant's ditches, or so as 
in any manner to deprive the complainant of the use of 5,000 inches of said 
water, measured under a four-ineh pressure, for the irrigation of his said land 
and the crops growing thereon, and for watering his stocii, and for his do- 
mestje uses." 

Pending the hearing, on complainant's motion, this order was modi- 
fled by reducing the amount of water to 3,500 inches, miner's measure. 

There are certain prominent facts which must control the décision 
of the court on this hearing. The défendants' right to appropriate 
any water from the Humboldt river was not acquired unfil the fall 
of 1888. Complainant's rights, as well as those of TMes and Carpen- 
ter, his co-tenants in the Marker ditch, were acquired many years prior 
to that time. There was as much land irrigated on the Eodgers tract 
prior to 1888 as was irrigated during the présent year; but not as 
much land cultivated for crops of grain and alfalfa, more land being 
used and irrigated in the earlier years for pasture and grass, and less 
for crops, than in the later years. The amount of land cultivated in 
grain and alfalfa, at the time this suit was brought, on the Eodgers 
tract, is 2,127 acres; the amount on the Carpenter tract is 976 acres; 
the amount on the Thies tract, 544 acres,— making a total on the three 
tracts of 3,647 acres. Applying the principles announced in Barnes 
V. Sabron, 10 Nev. 217, 243, and in Mining Co. v. Dangberg, supra, 
I am of opinion that the rights they acquired to the water prior to the 
inception of défendants' rights, in 1888, entitled them, under ail the 
facts of the case, to at least the quantity of water needed to irrigate 
that amount of land in their respective tracts, and to hâve the same 
flow through the Marker ditch. 

It only remains to détermine the amount of water required to irri- 
gate the land under the System in vogue among the farmers in Love- 
lock Valley. The System, brietly stated, is that of using irrigating 
ditches, generally of uniform size and dimensions, and flooding the 
land, controlling and changing the water at différent times during the 
day, and allowing it to take care of itself during the niglit, letting it 
run where it is supposed it will do the most good and least harm. 
This System is, perhaps, an easy and inexpensive one, but must neces- 
sarily resuit in a waste of the water which might, by the adoption of 
other Systems, — more expensive at the start, but cheaper in the end, — 
be avoided, and enable the farmers to irrigate a much greater quantity 
of land with a less amount of water. But the System referred to is 
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in uniyersal use by the farinas in tliat district of conntry, and it îs 
the duty ;pf thie court, in the absence of any law upon the subject, 
to détermine the amount of water by a référence to tiie System used. 
Upon tbis point there is a conflict of opinion. The witnesses on be- 
half of complainant place the quantity at one inch to the acre; the 
défendants generally at about one-half an inch to the acre, some pla- 
cing it> however, as low as one-quarter of an inch to the acre. The 
great weight of the testimony, however, is to the effect that one 
inch to the; acre is required to properly irrigate the cultivated lands. 
The défendants oflered testimony to the effect that they would be sat- 
isfled with one-half an inch to the acre, and that that quantity was 
ail that was required. The fact, however, is that during the early 
part of this season ail the farmers taldng water from the Pitt ditch 
used S'jiOO inch^s of water to irrigate about 3,000 acres of land, and 
there were mOrè or less dissensions between them as to their not 
having their proportion or sufficient quantity of water to properly irri- 
gate their lands. A surveyor was employed, and measurements made, 
sbowing, with but one or two exceptions, that each party was only 
using his proportionate share of the water. Under ail the testimony, 
circumstances, and conditions under which this case is flooded, I do 
not feel justifled, certainly not on this hearing, in placing the amount 
needed and required for a bénéficiai use at less than one inch to the 
acre. My conclusion, therefore, is, without entering into any détails 
as to the facts, that the complainant is entitled to hâve a temporary 
injunetion, in due form, issue, restraining défendants from diverting 
or in any manner using the waters of the Humboldt river so as to 
prevent 3,500 inches thereof, measured under a 4-inch pressure, from 
flowing in the bed of the river to the head of complainant's ditch, 
during the irrigating season, until the trial of this case, upon filing a 
bond in the sum of $5,000, approved by this court. 



EODGEKS V. PITT et al. I 
(Circuit Court, D. Nevada. August 12, 1898.) 

1. Injdnction— Pbocebdinqs for Violation— Défense. 

Défendant was enjolned from withdrawing water from a stream to 
prevent a certain quantity from reaeliing the dam of plalntifî below. De- 
fendant afterwards purcliased the right of another user above, returning 
fhe water so acquired to the stream, and withdrew a quantity at his own 
dam, in violation of the terms of the injunetion. Eeld that, without con- 
sidering the question of priority between the right purchased and plain- 
tiff's right, défendant was not relieved of contempt because, in his judg- 
ment, he had Increased the volume of the stream at his dam, by the water 
returned, by an amount equal to the quantity wlthdrawn, where the évi- 
dence failed to sustain such claim. 

S. Samb — AcTiNG IN GooD Faith. 

A party who violâtes the letter of an injunetion In reliance on his 
judgment that he does not violate its splrlt acts at his péril, and, if mls- 
talîen, his good faith is no défense. 

8. Same — Advice ôp Counsbl — Mitigation of Punishmbnt. 

The fact that a défendant, in the violation of an injunetion, acted, 
under advice of eounsel, is no justification or défense, but is proper to 
be considered in mitigation of his punishment. 
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Proceedings for contempt against W. C, Pitt, for violating an injunc- 
tion. 

This court, on the 12th day of July, 1898, alter a full hearing upon a rule to 
show cause, granted a temporary injunction, and ordered that the défendants, 
"and each of them, their agents, servants, and employés, be, and they and 
each of them are hereby, enjoined pendlng this suit, and untll the further 
order of the court, from divertlng or in any manner using the water of 
the said Humboldt river so as in any manner to prevent 3,500 inches there- 
of, measured under a four-inch pressure, from flowlng in the natural bed or 
channel of said river to the head of complainant's dltch, known as the 
'Marker Ditch,' or so as in any manner to deprive the complainant of the 
use of said 3,500 Inches of water for the irrigation of the crops of grain 
and alfalfa growing on complainant's land, and for watering stock and for 
domestie uses." See 89 Fed. 420. On Augiist 6th, the complainant filed an 
affidavlt setting forth that W. C. Pitt did on July 2eth, and at varions other 
times, "wrongfully, unlawfully, intentionally, knowingly, and willfully vlo- 
late the said injunctlon," and did "wrongfully and unlawfully, knowingly, 
and intentionally dlvert 500 Inches, or thereabout, of the waters of the said 
Humboldt river, above the lands and ditches of the said complainant," and 
deprived complainant of the use thereof. Upon the filing of this affldavit, 
an order was made and served requiring the défendant W. C. Pitt to appear 
on August lOth, and show cause, if any he could, why he should not be 
punished for contempt. On that day the défendant filed an affldavit in an- 
swer to complainant's charges, setting forth, in substance, that, since the 
preliminary injunctlon was issued, the défendants had, by purchase and 
agreement, obtained another and différent right to the use of the waters ol: 
the Humboldt river from any that belonged to them at the tlme of said 
hearing, or that was in any way involved or considered upon the hearing of 
said order to show cause; that, on or about the 20th of July, they entered into 
an agreement with one Frank Clark, who was the owner and in possession 
of what is known as "Clark's Ranch," situated upon the Humboldt river, 
whereby Clark agreed to sell and convey to the défendants ail of his lands. 
and ail of his right, title, or interest in and to the waters of the Humboldt 
river; that, upon the exécution of this agreement, the water then flowlng 
upon the ranch belonglng to said Clark was turned into Humboldt river, and 
allowed to flow down to the ditch and dam of the défendants; that, upon 
the same reaching the defendant's ditch, they diverted not to exceed 300 
inches of the same from said river, for the purpose of Irrigating their lands 
and stock, and for domestie uses; "that in making said purchase, and in 
changing the pbînt of use of the waters aforesald, the défendants consulted 
with and acted under the advice of their counsel, and did so for the honest 
purpose of saving loss and suiïering to themselves, and without any purpose 
or intention of disregarding the injunctlon of this court." The défendant dé- 
nies tliat any act of his or any act of the défendants bas deprived the 
complainant or his lands of the use of any water whatever; dénies that he 
bas ever in any manner prevented any water from flowlng in the natural 
channel or bed of said river to the head of complainant's ditch that would 
hâve flowed down to said ditch, or that he bas in any manner deprived 
the complainant of any water, or the use thereof, for the irrigation of his 
land and watering stock and domestie purposes; and dénies that he bas 
in any manner been gullty of any contempt of court. 

ïhe testimony given at this hearing is to the effect that Clark owned a 
ranch on the Humboldt river, some 50 or 75 miles, foUowing the sinuosities 
of the river, above the point where the Pitt dam is located, and had ac- 
quired a water right of about 2,000 inches for the purpose of irrigating his 
said land, and had so used the water since the year 1865 or thereabout; that 
he also had a five-stamp quartz mill on bis land near his dam; that, when 
he used the water for irrigating his land, it was diverted away from the 
river; that, when he used the water to run his quartz mill, it flowed back 
Into the river; that this water right was owned equally between him and one 
Blakeslee, who owned lands adjoining and below Clark's; that the water, 
by agreement of the parties, was ail to be used (as per written agreement 
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between them). by .Clark from the Ist to the 15th qÎ each moath, and by 
Bîàkesleè^'fî'omthèilStli tb tlie 30th of eacti month; but, by a verbal agree- 
ment made this year between Clark and the successor of Blakeslee, the dates 
were changpd sa that the Blakeslee ranch should hâve It from the 5th to 
the 20th of each month, and Clark shoùld hâve it from the 20th to the 5th 
of the next month; that the défendant Pitt, on July 20th, procured an option 
for the purehase of Clark's title to thé land and water, and paid Clark the 
sum of $250 cash; that other payments were to be made from time to time, 
amounting in àll to the Sum of $8,000. When this option was procured, the 
water at the Ctok dam, estimated at 2,000 inches, was turned into the Hum- 
boldt river. Thè défendant Pitt testified that, four days after it was turned 
in, he npticçd at the Pitt dam an Inerease of the water, and estimated it, 
as best he could, by looking at it. He thought there was at least an inerease 
of 300 inches jn the flow of the water in the river, and he turned out that 
amount, and raû the water through the Pltt-ditch, for the purpose of irri- 
gating some tteèi, his gardéh, and about 10 or 12 acres In potatoes, and for 
watering his stock, etc. The testimony of the witnesses on behalf of the 
complainant waS to the efCect that there was no inerease in the flow of the 
water in the Humboldt river after the 20th of July, but in fact the water had 
been Constantin decreasing daily from that time; that the amount of water at 
the head of the Mârker dam, flowing into the Marker ditch, was not in excess 
of 800 inches; that the amount of water flowing in the Pitt ditch on the 
8th of August Wfts estimated by them tô be about 500 inches. There were 
no measurements of the water taken at any point. No attempt was made to 
ascertaln the amount with any accuracy. It was ail guesswork. 

E. M. Clarke, for complainant. 
E. E. Bigelow, for défendant Pitt. 

HAWLEY, District Judge (orally). From the foregoing facts it 
will be seen that the défendant Pitt admits a technical violation of 
the letter of the injunction, but dénies any violation of its spirit. 
He seeks to justify his acts upou the ground that he and the other 
défendants in the suit hâve, since the injunction, procured an inde- 
pendent title to à water right not then litigated or considered, which 
is prior in date to any right of complainant to the waters of the Hum- 
boldt river. His contention is that not only the question of Clark's 
title to the water must be held in abeyance, but that the défendant, 
having acted in good faith, without any intent to violate the injunc- 
tion, should be discharged; that complainant's remedy, if any he has, 
is by commencing a new suit against the défendants, and procuring 
another restraining order or temporary injunction, pending the trial 
of such suit. The following aiithorities are cited in support of this 
contention: Mahoney v. Van Winkle, 33 Cal. 448, 458; Larrabee v. 
Selby, 52 Cal. 506; Ex parte Hollis, 59 Cal. 406; Ex parte Casey, 71 
Cal. 269, 12 Pac. 118. Thèse authorities, while having some analogy 
to some of the principles involved herein, are wholly unlike in their 
facts, as will fully appear by a brief référence thereto. In Mahoney 
V. Van Winkle and Larrabee v. Selby, which were actions of eject- 
ment, it was held that a person against whom a judgment is recovered 
in ejectment, and who is removed from the land by a writ of restitu- 
tion, is not guilty of contempt for re-entering on the land if an event 
has occurred after the judgment, and before the re-entry, which con- 
féra upon him the right of possession. In Ex parte Hollis the peti- 
tioner had been àdjudged. guilty of contempt for refusing to turn over 
certain money and goods claimed by him adversely to a corporation. 
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It was held that the court had no control or jurisdictîon over the 
petitioner or his property, and could not, by any mère order to show 
cause why he should not be punisbed for contempt, adjudge his right 
to the property in a summary way. And it was suggested that the 
court below should hâve ordered a suit to he instituted against the 
petitioner to set aside the conveyance and transfer under which he 
claimed the property adversely to the insolvent debtor. In Ex parte 
Casey, which was a proceeding under certain sections of the Code 
for the settlement of the estate of a décèdent, it was held that the supe- 
rior court had no power to order property in possession of a person 
claiming title thereto to be dehvered up to the exécuter or administra- 
tor, or deposited subject to the order of tbe court, and that the re- 
fusai of the person claiming title to obey such'àn order was not a 
contempt of court. Thèse cases are aijpïicable upon the point that 
upon tliis hearing the question of title to any newly-acquired right 
to the land or water could not be determined. This is admitted by 
both parties. The law upon this point is well settled. Proceal- 
ings to punish a party for a contempt are not the appropriate proceed- 
ings for the trial of the issues of title. Such summary proceedings 
were never designed for any such purpose. 

If the question involved a détermination of the title to the land, 
property, and water rights which the défendant had an option to pnr- 
chase, then other questions would be presented as to whether or not 
the défendant, by a mère option to purchase, could compel complain- 
ant to try the title, etc. There are doubtless many cases where an 
injunction bas been issued restraining persons from any interférence 
with spécifie property where it is held that the injunction should not 
be so construed as to prevent them from exercising subsequently 
acquired rights therein when a wholly différent situation exists from 
that heard and determined at the time the injunction was issued. 
But every case dépends upon its own peculiar conditions, and it does 
not necessarily follow that in ail cases a mère change in the condi- 
tions or the acquisition of new rights will prevent a party from being 
adjudged guilty of contempt. In Woodrufl v. Mining Co., 27 Fed. 
795, the défendant was proceeded against for contempt in violating an 
injunction which enjoined it from discharging into the Yuba river any 
of the tailings, gravel, or débris from its mine. The matter was rè- 
ferred to a master, who found that défendant "had been continuously 
engaged in practical drift mining in its mine," and had discharged 
tailings into a tributary of the Yuba river, and by such acts had vio- 
lated the decree, and was in contempt. Several exceptions were 
taken to this report, — among others, that the testimony was not 
strong; that it was not shown that the violation of the injunction 
was willful; and it was contended that there was no violation of the 
injunction, and no intent to violate it, because drift mining and its 
incidents were not within the terms of the injunction against the de- 
fendant when engaged in hydraulic mining. The court sustained the 
master's report, and imposed a âne of f 1,500 as a punishrnent for the 
contempt. In the same case (45 Fed. 12Ô, 131), after the défendant 
had erected impounding works, the court held that défendant could 
not be held guilty of contempt "upon the simple showing of discol- 
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ored and muddy water having been found at tlie moutli of tlie tunnel.'* 
Bujt in tb^t ease it wa^ sugggsted that tbe better course for the de- 
fendant to pvirsue yvàB to move for a modification of the injunction, 
whicU was afterwards done. U. S. v. Nortli Bloomfleld Gravel Min- 
ing Co., 53Fed..625. 

If the issues presented by the afûdavits in this case depended solely 
upon whether Clark's title to the water was prier or subséquent to 
that of complainant, a différent question would arise. But conced- 
ing for the purpose of this opinion ail that is claimed by the défendant 
in that respect, and of his right to change the point of diversion of 
the water providing other parties were not injured thereby, it does 
not necessarily follow that the contention of defendant's counsel 
should be sustained. The question for décision is one of fact, — ■ 
whether the défendant, by his acts, has deprived the complainant of 
the use of any of the waters of the Hmnboldt river to which he is enti- 
tled by the tepms of the injunction. If the testimony was of such a 
character as to convince the court that the act of défendant had in- 
creased the quantity of water at the Pitt dam to as great, or greater, 
extent than the quantity of water turned ont by the défendant into 
the Pitt ditch, the court would hâve no hésitation in discharguig the 
défendant, upon the ground that he had not violated the spirit of the 
injunction; and this should and would be done without regard to the 
question whether the title of Clark was prior or subséquent to the 
title acquired by complainant. Complainant would not be injured or 
damaged, or the spirit of tlie injunction violated, unless the act com- 
mitted by the défendant resulted in reducing the quantity of water 
which but for his acts would hâve reached the Marker ditch, and 
flowed down to complainant's land, 

There was np attempt to show by the testimony of engineers or 
other persons how inuch of the water froih Clark's ranch, at the prés- 
ent low tide of the water in the river, which is constantly deereasing, 
would arrive at Pitt's dam, owing to the great distance between the 
two points, and thç amount of water which would be Ibst by percola- 
tion, évapora tion, and absorption along the banks and bed of the 
river, and frqm other, causes. I am unable to say from the évidence 
given upon this hearing that if défendant is allowed to divert the 
quantity of water he has been,' and is now, using, it would not injure 
tiie complainant, or that it would not constitute a violation of the 
injunction. On the other halid; I am of opinion that the weight 
and preponderaiice of the évidence lead inevitably to the conclusion 
that the acts committed by the défendant hâve resulted in a clear vio- 
lation of the order made by the court, both in its letter and spirit. 
It is the duty of courts to compel obédience to their decrees and orders. 
It would lead to endiess confusion and uncertainty to allow parties 
against whom an injunction has been issued to be themselves judges 
of the propriety of the relief to which they think they are entitled. 
Owing to thèse and other manifest and obvions reasons, I am of 
opinion that the proper proceedings to be taken in a case like the prés- 
ent, where the défendant claims to hâve acted in perfect good faith, 
would hâve been for him to hâve applied to the court for a modifica- 
tion of the injunction, so that his rights could hâve been fully heard 
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and determined wîthout any danger -of his being punished for con- 
tempt. This would certainly be a safer course for a party enjoined to 
pursue. 

The défendant in this case was bound to obey the injunction, and, 
when he interfered with the court's order, he was acting at his péril. 
He certainly ought net to hâve acted upon his own judgment as to 
what his rights were, when it was manifest that his acts would, at 
least, amount to a technical violation of the terms of the injunction. 
It was not for him to set up his own opinion as to the meaning and 
effect of the injunction. If he entertained any doubt as to what 
he might do without violating the injunction, he should hâve applied to 
the court for a modification of the injunction, or for the privilège of 
doing certain acts which, by the advice of counsel, he daims he had 
the right to do. 

In 2 High, Inj. § 1416, it is said: 

"If défendant is in doubt as to ttie scope or estent of the Injunction, Ke 
should not willfully disregard or violate it, with a vlew o£ testing such ques- 
tions, but should apply to the court for a modification or construction of jts 
order." 

See, also, Wells, Fargo & Co. v. Oregon Ky, & Nav. Co., 19 Ped. 20, 
22; Ulman v. Ritter, 72 Fed. 1000, 1003; Wilber v. Woolley, 44 Neb. 
739, 743, 62 N. W. 1095; Magennis v. Parkhurst, 4 N. J. Eq. 433, 436; 
Shirk V. Cox, 141 Ind. 301, 304, 40 N. E. 750; People v. Bouchard 
(Sup.) 27 N. Y. Supp. 201, 202. 

Tlie belief, motive, or intent of the défendant not to violate the 
injunction does not excuse him if in fact his acts resulted in a violation 
of it. The breach of the injunction consists in doing the forbidden 
thing, and not in the intention with which it is done. Cartwright's 
Case, 114 Mass. 230, 239; Thompson v. Railroad Co., 48 N. J. Eq. 105, 
108, 21 Atl. 182; State v. Bowman, 79 lowa, 566, 44 N. W. 813; Baker 
V. Cordon, 86 N. C. 116, 121; Plate Co. v. Schimmel, 59 Mich. 524, 
528, 26 N. W. 692; 2 High, Inj. § 1418; 7 Am. & Eng. Enc. Law (2d 
Ed.) 76, and authorities there cited. 

In 1 Beach, Inj. § 250, the author says: 

"The opinion of the party enjoined that he is not violating the Injunction 
does not excuse the violation. But if he acts in good faith, and under ad- 
vice of counsel, and causes but trifling injury to the enjoining party, his of- 
fense is mitigated." 

Courts are always disposed to allow a fair latitude of construction 
as to the terms of the injunction, and in many cases only require that 
it should be obeyed in its spirit, so that no injury should be occasioned 
to the complaining party. But they are never inclined to look with 
any degree of indulgence on schemes which are devised to thwart 
their orders. Any person who bas been enjoined, who undertakes 
to see how far he can go or what he may do without crossing the 
prohibited Une, places himself in a dangerous condition, and is always 
liable to be deemed guilty of contempt; for his own judgment may 
be so warped by his feelings or necessities that he is liable, even 
unintentionally, to overstep the légal bounds. 

In High, Inj. § 1427, the author says: 
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"It is not proper for a defendaat who has been enjoined to experiment 
with a View of determining how near he may corne to a violation of tlie in- 
junetion without actually vlolating it" 

See, also, Craig v. Fisher, 2 Sawy. 345, 347, Ped. Cas. No. 3,332. 

The difSculty which. lie encounters in determining, in his own mind, 
what he can do without disobeying the injunction, forms no excuse 
for violating it. If he knowingly violâtes the injunction, he may 
be punished for contempt of court, although he would be entitled to 
hâve the injunction modified or discharged upon the trial of the merits 
of the case. 

I am satisfled, from the évidence in this case, that the défendant 
did not act willfully in the premises, and that he merely intended to 
test the légal question, and believed that he could do so without vio- 
lating the injunction; but in so acting he did disobey the injunction. 
In such cases the courts hâve generally, if not universally, held that 
only a moderate punishment should be imposed. When the advice 
of counsel has been sought and given in good faith, it constitutes an 
important élément in determining what the judgment of the court 
should be. It should always be considered by the court in mitigation 
of the punishment, but it does not constitute any justification or dé- 
fense for a violation of the injunction. 

The rule upon this subject is clearly stated in High, Inj. § 1420, as 
follows: 

"As regards the riglits of persons affected by an injunction, the fact that 
défendant has violated the mandate of the court under the advice of counsel 
constitutes no sufflcient ground of défense in his favor. We bave already 
seen that the motive with whlch the breach is committed constitutes no ex- 
cuse for the wrongful act, and equlty will protect persons affected by the 
writ from any violation of its terms, even though committed under the sanc- 
tion and advice of counsel. * • * It is to be observed, however, that, while 
the fact of défendant having committed the breach under the advice of coun- 
sel ♦ * • afflords no justification for his conduct, yet, if such advice be 
given in good faith, it may properly be taken into account in determining 
the degree of punishment to be inflicted for the breach, and may thus 
palliate, although it eannot justify, the violation." Transportation Co. v. 
Ciancimino (Sup.) 17 N. Y. Supp. 125, 127; West Jersey Traction Oo. 
V. Board of Public Worljs of Camden, 58 N. J. Law, 536, 540, 37 AU. 578; 1 
Am. & Eng. Bnc. Law (2d Ed.) 898, and authorities there cited; 7 Am. & 
Bng. Enc. Law (2d Ed.) 77. 

The judgment of the court is that défendant pay the costs of this 
proceeding (about $75), and, upon payment thereof, that he be dis^ 
charged from custody. 



REED et al. v. STANLY et al. 

(Circuit Court, N. D. Callfornia. September 26, 1898.) 

No. 12,582. 

1. BiLI. Oï' RbVIEW— QUKS'flONB IN ISSUE. 

The décisions of the court upon issues of fact, so far as they dépend 
upon the proofs, are conclusive on a bill of reviev/, and the only ques- 
tions open for examination are such as arose upon the pleadings, pro- 
ceedings, and decree, without référence to the évidence. 
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2. Same— Grousds to Support— Fraod. 

A fraud which will sustain a bill of revlew inust be one extrlnsic or 
collatéral to the matters tried, and not one which was In issue in the 
former suit. 

3. Samk— Time for Filing. 

By analogy to the statutes governing appeals and writs of error, the 
IJnited States courts hâve adopted the nile that a bill of revlew must 
be brought withln the time allowed for taking an appeal. 

4. Samb — Limitation. 

Where the only ground upon which an appeal could hâve been taken 
from a decree direct to the suprême court was that the jurisdiction of 
the court was in issue, in which case an appeal does not lie unless the 
question is certified during the term at which the decree was rendered 
(Act March 3, 1891; 26 Stat. 826); and, Inasmuch as no sach certiflcate 
was obtained, no right of appeal to that court existed. 

On Demurrer to Bill of Eeview. 

Kodgers, Paterson & Slack, for complainants. 

E. S. Pillsbury, George N. Williams, Robert Y. Hayne, Richard C. 
Harrison, for défendants président and trustées of Bowdoin Col- 
lège and others. 

Warren Olney, for défendants Stanly, Russell, and Wheeler, trus- 
tées for Samuel Merritt Hospital. 

HAWLEY, District Judge (orally). This is a bill of review, 
brought without leave of the court, for the purpose of obtaining a 
review of the final decree of this court in the case of the Président and 
Trustées of Bowdoin Collège v. Merritt, rendered June 5, and entered 
June 18, 1896 (73 Fed. 480), upon the ground that upon the face of 
the record there appear certain errors, which entitle the présent 
complainants to hâve that decree set aside. To this bill the de- 
fendants hâve interposed a demurrer, upon the grounds, among oth- 
ers: (1) That there are no averments in the bill which show any 
error in the record ; (2) "that the time limited by law and by the 
rules of practice of courts for the exhibiting of any such bill of re- 
view had elapsed long prior to the exhibiting of said bill of com- 
plaint, and the said bill of complaint as amended discloses such 
neglect and lâches in the institution of the présent suit as precludes 
the complainants from having the said decree reviewed or re- 
versed;" (3) that, in so far as complainants seek to hâve said de- 
cree adjudged to hâve been obtained by fraud, the complainants 
are estopped from exhibiting against thèse défendants any bill of 
complaint, "because it clearly appears from the said bill of com- 
plaint as amended that ail of the fraud by which the said decree is 
alleged to bave been obtained was by both of the complainants 
herein properly pleaded in the said former suit, and prior to the 
making of the said decree, and that the said alleged fraud was 
fully and particularly denied in the said former suit by thèse de- 
fendants, and that in the said former suit witnesses were examined 
and évidence was taken upon the question whether any such fraud 
as was in the said suit pleaded, and as is in the said bill of com- 
plaint herein as amended alleged to liave been practiced by thèse 
défendants, * » * * had been practiced by thèse défendants, or 
by any of them, and that on the 23d day of July, 1894, this court, 
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having heard the said witnesses and examined the said évidence, 
made and entered an order in the said suit, wherein and whereby it 
was duly adjudged and decreed that no such fraud had been prac- 
ticed," etc. Before argument upon the demurrer, the défendants 
Stanly, trustée under the trust created by Catherine M. Garcelon, 
and Stanly, Eussel, and Wheeler, trustées of the Samuel Merritt 
Hospital, by leave of the court, filed a joint and several plea to the 
amended bill of complaint, which, upon its face, avers and shows 
that the complainants herein hâve no interest whatever in the litiga- 
tion involved herein. It was suggested that the hearing on this 
plea should be submitted with the demurrer, so that ail the ques- 
tions could be considered and disposed of at the same time. In the 
natural order of the proceedings, this course would undoubtedly 
be proper and advisable; but the complainants objected thereto, 
and claimed to be unprepaîred at the présent time to meet the issues 
raised by the plea. The demurrer was then argued and submitted. 

The contention of the défendants is that no error appears in the 
record of the former suit. If the question is so presented by the 
bill as to require an examination upon the merits, it would involve 
a review of the décisions of this court in the original cause, in 
which the court, after a careful considération of the arguments 
of counsel, substantially identical in character with the arguments 
herein made by the complainants, — the same authorities being cited, 
having spécial référence to the particular nature and character of 
the suit, and of the question whether the respondents Stanly and 
Purington, as trustées, were such indispensable parties to the suit 
and had such interest therein as made it the duty of this court, for 
the purpose of determining its jurisdiction, to arrange the parties 
on one side or the other of the controversy, according to their respec- 
tive intereâts, and whether under ail the facts the trustées should be 
arrangea on the side of the complainants, — held, against the conten- 
tion of the complainants, that it had jurisdiction of the case. 63 Fed. 
213. But we are met at the threshold of the argument upon the demur- 
rer with the proposition that the bill of review was not flled within the 
time allowed by law, and that this court is not, therefore, authorized 
to consider any of the questions raised therein. Preliminary to a 
considération of that question, it is deemed proper to briefly refer to 
the question of the alleged fraud. The bill allèges "that ail of the said 
fraud was by your orators properly pleaded, and fully shown to this 
court in the said suit, and prier to the making of the said decree." 

In Bufifington v. Harvey, 95 U. S. 99, which was an appeal from a 
decree sustaining a demurrer to a bill of review, the effect of which 
was to leave the decree in the original cause in full force and effect, 
the court said : . 

"The only questions open for examination on this appeal are such as were 
open on the bill of review, an<î thèse, as shown fn Whiting v. Bank, 13 Pet. 
6, and Putnam v. Day, 22 Wall. 60, were only such as arose upon the plead- 
'ngs, proceedings, and decree, without référence to the évidence in the cause. 
The décision of the court upon the issues of f act, so far as they dépend upon 
the proof s, are conclusive on a bill of review." 

This gênerai principle has been frequently announced by the su- 
prême court in subséquent cases, and is too well settled to require 
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more than a mère référence to the authorities. Thompson v. Maxwell, 
95 U. S. 391, 397; Beard v. Burts, Id. 434, 436; Shelton v. Van Kleeck, 
106 U. S. 532, 534, 1 Sup. Ct. 491; Bridge Co. v. Hatch, 125 U. S. 1, 7, 
8 Sup. Ct. 811; Jourolmon v. Ewing, 29 C. C. A. 41, 85 Fed. 103, 106; 
Story, Eq. PI. § 407. In Shelton t. Van Kleeck, the court held that a 
demurrer to a bill of review does not admit the truth of any alléga- 
tion in the bill which is inconsistent with the record. The frauds for 
which a bill to set aside a decree rendered by a court of compétent 
jurisdiction will be sustained are only those which are extrinsic or 
collatéral to the matters tried, and not a fraud which was in issue in 
the former suit. U. S. v. Throckmorton, 98 U. S. 61, 65; Vance v. 
Burbank, 101 U. S. 514, 519. The question of fraud, however, was 
upon the argument virtually eliminated f rom the case by complain- 
ants' counsel, who stated that the allégations in the bill in that re- 
spect might be treated as surplusage. 

Was the présent bill flied within the time allowed by law? This 
bill is based solely upon alleged error in law "on the face of the de- 
cree," and does not involve any examination of matters of fact. 2 
Daniel], Ch. Prac. (6th Am. Ed.) § 1576. 8uch bills hâve, ever since 
the décision in Smith v. Clay, Amb. (decided in 1767) 645, 647, been 
treated and considered in the nature of a writ of errer. There is no 
statute law or any rule of court designating the time vrîthin which 
bills of review may be flled. But the United States courts, following 
the analogy of the statutes limiting the time for taking appeals from 
decrees in equity and writs of error to review judgments at law, hâve 
universally held that a bill of review must be brought within the same 
length of time as is allowed by statute for taking an appeal. Thomas 
V. Harvie's Heirs, 10 Wheat. i46; Kennedy v. Bank, 8 How. 586, 609: 
Eicker v. Powell, 100 U. S. 104, 109; Clark v. Killian, 103 U. S. 766; 
Ensminger v. Powers, 108 U. S. 292, 302, 2 Sup. Ct. 643; Central Trust 
Co. V. Grant Locomotive Works, 135 U. S. 208, 227. 10 Sup. Ct. 736; 
McDonald v. Whitney, 39 Fed. 466; Knox v. Iron Co., 42 Fed. 378. 
380; Eector v. Fitzgerald, 8 C. C. A. 277, 59 Fed. 808, 812. See, also, 
Shepherd v. Larue, 6 Munf. 529; Gordon v. Ross, 63 Ala. 363, 366; 
Story, Eq. PI. § 410. 

It is unnecessary to specially note the changes that hâve been 
made in the statutes with référence to the time within which an ap- 
peal may be taken. Prior to 1872 the time was flve years; after 
that, two years, until the act of March 3, 1891, creating the circuit 
courts of appeals, when the right of appeal and the time for taking 
an appeal to the respective courts was divided into classes. Before 
discussing the provisions of the act of 1891, it is deemed proper to 
give a brief history of the steps that hâve been taken in the original 
suit of Bowdoin Collège v. Merritt. That suit was commenced in 
February, 1892. A demurrer was thereafter interposed to the bill, 
upon the ground, among others, that the circuit court had no jurisdic- 
tion of the suit. In February, 1893, the demurrer was overruled. 54 
Fed. 55. In November, 1893, leave was granted to file a supplemental 
bill, and a preliminary injunction, as prayed for, was granted. 59 
Fed. 6. Subsequently, a plea in abateraent was interposed by J. P. 
Merritt, upon the ground that Stanly and Purington (trustées), for 
89 P.— 28 
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the purpose of bringing and maintaining the suit in the circuit court 
ofthe United States, and to évade the provisions of tlie constitution 
of the United States and the laws giving. jurisdiction to the circuit 
courts, brought the suit in the name of the complainants, without au- 
thority; that complainants were only nominal parties to said bill; 
that Stanly and Purington had always been, in truth and in fact, the 
only real parties complainant, and that they were only nominally and 
colorably défendants in said suit; that the suit was not, in truth or in 
fact, a controversy between citizens of différent states; that the court 
had no jurisdiction of said bill, and no jurisdiction of the suit, etc. 
The case was heard upon motion of the défendant J. P. Merritt to 
dismiss the suit as a collusive one, within the meaning of section 5 of 
the act of 1875. It was adjudged that the plea was not sustained by 
the évidence, and the motion to dismiss was denied. 63 Fed. 213. 
The cause was thereafter heard upon its merits; and on June 18, 
1896, a decree was entered in favor of complainants. 75 Fed. 480. 
From that decree an appeal was taken directly to the suprême court 
of the United States, upon the sole ground that the circuit court had 
no jurisdiction of the case. Thîs appeal was dismissed, for the rea- 
son that, under the provisions of the act of March 3, 1891, no appeal 
could be taken, unless the certiflcate as to jurisdiction was granted 
during the term at which the judgment or decree was entered, — ^the 
court citing Colvin v. City of Jacksonville, 158 U. S. 456, 15 Sup. Ot. 
866; The Bayonne, 159 U. S. 687, 16 Sup. Ct. 185; Chappell v. U. S., 
160 U. S. 499, 507, 508, 16 Sup. Ct. 397; Merritt v. Bowdoin Collège, 
167 U. S. 745, 17 Sup. Ot. 996. On June 17, 1897, another appeal 
was taken, or sought to be taken, upon the ground that the case in- 
volved the "construction or application of the constitution of the 
United States." The court held that this position could not be main- 
tain ed, and on Màrch 14, 1898, dismissed the appeal for want of juris- 
diction. 169 U. S. 551, 18 Sup. Ct. 415. The bill of review was ôled 
in this court April 1, 1898, and an amendment thereto was flled April 
11, 1898, within two years fronï the time of the entry of the decree; 
and the coniplainants theref ore claim that it was flled within the 
time for taking an appeal to the suprême court. But the act of 
March 3, 1891, changes the manner of taking appeals. Section 5 pro- 
vides: ' 

"That appeals or writs of error may be taken from the district courts or 
from the existing circuit courts direct to the suprême court in the following 
cases: In any case in which the jurisdiction of the court is in issue; in such 
cases the question of jurisdiction alone shall be certified to the suprême court 
from the court below for décision," etc. 

It will be noticed that this section refers exclusively to appeals 
that may be taken to the suprême court. By reading the entire sec- 
tion, it will be observed that thè time allowed for taking an appeal 
is not the same in ail. classes of cases. Appeals to the suprême court 
may be taken at any time within two years from the entry of the de- 
cree; in ail the classes enumerated, except where the question of the 
jurisdiction of the court below is alone to be reviewed; and in this 
class of cases no appeal can be talcen unless the certiflcate therein 
raentioned is procured during the term at which the final decree is 
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rendered. Section 6 provîdes for an appeal to thé circuit courts of 
appeals in ail other cases other than those provided for in section 5. 
Such appeals must be taken witliin six montlis after the entry of judg- 
ment or decree. That time expired before the first appeal was taken 
herein to tiie suprême court, and there is no pretense that the parties 
to the former suit had, after the expiration of that time, any right of 
appeal to that court. 

In Merritt v. Bowdoin Collège, 169 U. S. 551, 556, 18 Sup. Ct. 415, 
the court said: 

"By the a«t of March 3, 1891 (20 Stat. 826, c. 517), appeals or writs of 
error may be taken from the * * * circuit courts directly to this court 
In certain cases, among which are cases in which 'the jurisdiction of the 
court is in issue,' and cases that involve 'the construction or application of 
the constitution of the United States.' The former appeal was dismissed 
upon the ground that a direct appeal to this court would net lie on an issue 
as to the jurisdiction of the circuit court unless the question of jurisdiction 
was certified during the term at which the final decree was rendered." 

It follows from the provisions of the act of March 3, 1891, as con- 
strued by the suprême court, that the preliminary steps to an appeal 
for the purpose of securing a review of the decree of the circuit court 
upon the question of its jurisdiction must be taken at the same term 
at which the final decree is rendered. This is an absolute prerequi- 
site for the exercise of jurisdiction, and, if it be wanting, the suprême 
court cannot take jurisdiction. Maynard v. Hecht, 151 U. S. 224, 14 
Sup. Ct. 353. The décisions of the suprême court upon this point settle 
the question involved as to the time within which the bill of review in 
such a case can be filed. There can be no appeal under the statute 
unless the aggrieved party obtains the certiflcate during the term at 
which the final decree is rendered. The certiflcate was not procured 
within that time, and the circuit court had no power thereafter to 
grant the certiflcate. Applying the analogy of the former cases to 
the facts of this case, it follows that the bill of review was not filed in 
time. 

But it is contended by complainants' counsel that this view of the 
case should not and cannot be sustained, in the light of the décision 
of the suprême court in Ensminger v. Powers, supra. That case does 
not, in my opinion, meet the question hère presented, and is not in any 
manner opposed to the views herein expressed. The time for taking 
the appeal in that case was two years. The decree appealed from 
waS rendered in December, 1873. The appeal was perfected in Janu- 
ary, 1874, and in December, 1875, the appeal was dismissed "for the 
failure of the appellants to file and docket the case" in the suprême 
court. The bill of review in that case was not filed within two years 
after the decree was rendered; but the cause was out of the circuit 
court, and was in the suprême court until within two years before the 
bill of review was filed. Upon thèse facts the court held that, to 
quote from the opinion : 

"The pendency of the appeal by Bridget Powers would hâve been a valid 
objection to the flling of a bill of review by her for the eirors in law now 
alleged; and, inasmuch as the appeal was not heard hère on its merits. 
but the prosecution of it was abandonerl, we are of opinion that Uie bill 
of review was filed in time. While the appeal was pending hère, altliough 
there was no supersedeas, the circuit court had no jurisdiction to vacate 



436 89 PBDBKAL EBPORTER. 

the decree, In pursuance of the prayer of a blU of revIew, because sucb 
relief was beyond Its eontrol. The tlme durlng -whlch that control was 
suspended to await the orderly conduct of business In this court in regard 
to hearing the appeal Is not to be reckoned against Brldget Powers in this 
case, although she joined in the appeal." 

Iq the présent case the bill of review was flled within two years 
after the decree was entered, and no question is presented as to wheth- 
er the time during which the case was on appeal could be reckoned or 
not. It is argued by complainants that the case is similar to that of 
Ensminger v. Powers because there the appeal was dismissed because 
not properly docketed, as required by the ruies of the suprême court, 
and hère it was dismissed because no certiflcate had been obtained 
during the term at which the final decree was çntered; but in this 
respect there is no analogy between the two cases. In Ensminger 
V. Powers the right of appeal was given for two years from the time 
the judgment was rendered in the circuit court. The right to be 
heard upon appeal was lost by the failure of the appellant to comply 
with the rules of the court. This did not affect the question as to 
the length of time given to take an appeal. Hère the right fixing the 
time to take an appeal is limited by the statute of 1891. In no case 
where the only question presented by the appeal involves the jurisdic- 
tion of the circuit court can an appeal be taken directly to the su- 
prême court, unless the certiflcate required by the statute was obtained 
"during the term at which the final decree was rendered." The dis- 
tinction between the two cases is radical. In the Ensminger Case the 
default and neglect of the appellant in docketing the case did not 
affect the time within which an appeal could be taken. In the prés- 
ent case the default and négligence of the appellants in not obtaining 
the certiflcate required by the statute did affect the time within which 
an appeal could be taken. I am of opinion that the analogy, which 
so far has been universally upheld, that a bill of review must be 
brought within the time limited by the statute for taking an appeal, 
is applicable to this case, and should be strictly enforced. When 
Smith V. Clay was decîded, the time allowed for taking an appeal was 
20 years, and that time was allowed for flling a bill of review. In the 
United States courts, as before stated, when the timè for taking an 
appeal was five years, that time was allowed for bringing a bill of re- 
view. When the time for taking an appeal was reduced to two years, 
the same limitation of time was applied to bringing a bill of review. 
Does it not necessarîly and logically follow, under the provisions 
of the act of 1891, where it is made essential to the right of appeal in 
a case to which the original suit from which the appeal was taken 
belongs, that the certiflcate allowing the appeal must be obtained dur- 
ing the term at which the decree was rendered, and that, after that 
term has elapsed without such a certiflcate having been obtained, no 
right of appeal exists, and that, when the time for taking an appeal 
expired, the right thereafter to bring a bill of review was lost. 

Every principle of right, equity, and justice demands that no exten- 
sion of time beyond that given by the décisions should be allowed in 
the présent case. This court has twice allowed an appeal when the 
appellants were not entitled to it, under the law. The law abhors 
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unnecessary delays. It is always important to secure an end to liti- 
gation. It is obvions tLat if a bill of review to reverse a decree, on 
th.e ground of error apparent on its face, may be flied at any period of 
time beyond that limited for an appeal or writ of error, it would nec- 
essarily follow that an original decree might, in effect, be brought 
before the appellate court for re-examination, after the period pre- 
scfibed by law for taking an appeal from sucii decree, by appealing 
from the decree of the circuit court upon the bill of review; and the 
party complaining of the original decree would in this way be allowed 
to do indirectly what the act of congress has prohibited him from do- 
ing directly. Thomas v. Harvie's Heirs, supra. 

In Gordon v. Ross, supra, the court, in discussing the question as to 
the limitation of time within which suits impeaching a decree for 
fraud could be brought, said: 

"It is just and reasonable that there should be some limitation of time 
wltliin whicli a bill impeaching a decree for fraud, disquieting titles, reopen- 
Ing litigations, involving an accusation of moral turpitude, should be flled. 
There is the same reason for applying by analogy the statute limiting bills 
of review that there was, in the absence of the statute, for applying to bills 
of review the statute limiting writs of error. The diligent cannot be injured. 
Controversles will be commenced while the facts are récent, the parties 
probably in life, and witnesses llving within the reach of the parties; and 
there will be less ground for appréhension that vexatious litigation is fos- 
tered. It is the diligent only the court should be active in relieving, and 
they hâve, under the statutes, ample time to vindlcate their rights; and a 
just regard for the rights of thoSe who Ave reposing on the decree requires 
that their diligence should be stimulated." 

Décisions on this point might be multiplied. It is, however, un- 
necessary to dveell upon it. The complainants admit the ruie, but 
insist that they are within the time, and entitled to hâve a review as 
a matter of right. My conclusion is that the bill of review in the 
présent case was not flled in time. The demurrer is sustained, and 
the bill dismissed. 



MUTUAL LIFE INS. CO. OF XBW YORK v. POWELL. 

(Circuit Court, W. D. Pennsylvania. September 5, 1898.) 

Municipal Liens— Registration of Titlb— Change of Owneuship. 

Under Act Feb. 24, 1871 (Pa. P. L. 126), providing for the registration 
of title to City real estate, and that no property so registered shall be 
subject to sale for taxes or other municipal claims thereafter to accrue 
as liens of record thereon, except in the namé of the registered owner, 
where a deed has been properly retumed for registration a subséquent 
filing of a plan of lots covering the same property as the property of third 
persons does not constitute a change of the registered owner, so as to 
render a municipal claim flled agalnst the last-named persons a valid 
lien, there being no transfer of title shown from the grantee in the deed, 
and nothing of record showing that the property is the same. 

Exceptions to Marshal's Return of Sale. 

Willis P. McCook, for plaintiff. 

J. E. & E. Gr. Ferguson, for exceptants Murphy & Hamilton. 

BTJFFINGTON, District Judge. This case concerns exceptions to 
a return of the marshal reporting distribution of real estate in Pitts- 
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burg, belonging to Mrs. Isabella C. Powell, sold on levari faciae. The 
marshal applied th.e fund in part to two municipal liens of said city 
against Mrs. S. Sargeant and one against Mrs. S. J. Sargeant, to the 
exclusion of the mortgage given by Mrs. Isabella C. Powell to Murphy 
& Hamilton. The property in question, with the exception of a 
small part, hereinafter referred to, was originally owned by Isabella 
M. Negley, by virtue of a deed of James Eoss, dated December 15, 
1837. On May 16, 1874, in pursuance of the provisions of section 
3 of Act Feb. 24, 1871 (P. L. 126), this deed was reported to the office 
of the city engineer of Pittsburg. Section 4 of said act, after pro- 
viding for retums of descriptions of lands, then provides: "No prop- 
erty 80 returned shall be sùbject to sale for taxes or other municipal 
claims thereafter to accrue as lien of record thereon, except in the 
name of the owners as returned, and after recovery by suit and service 
of the writ on him, as in the case of a summons, scire facias or other 
appropria te writ." In Trust Co. v. Fricke, 152 Pa. St. 236, 25 Atl. 
530, this provision was applied to the registration of a deed under the 
third section. It would therefore follow that municipal liens there- 
after filed against this property should be in the name of Isabella M. 
Negley, the registered owner. But it is claimed in behalf of the city 
that she was not the last registered owner, and that thèse liens are 
in the name of the duly registered owner. That contention is based 
on the following facts: Prior to said registration, Isabella M. Neg- 
ley had become, by marriage, Isabella M. Beatty. A partition of her 
real estate had been had in the orphans' court of Allegheny county, 
and on September 30, *1871, the land in question was awarded to 
her daughter, Isabella C. Beatty, then intermarried with James Puller. 
Subsequently, Mrs. Fuller was divorced, and on December 21, 1882, 
married Sanauel J. Sargeant, who died May 30, 1885. In 1894 she 
married Edwin C. Powell. On September 1, 1885, which was subsé- 
quent to Mr. Sargeant's death, a plan of lots of the property in question, 
and which purported to be "a plan of property in the Nineteeuth 
ward, city of Pittsburg, belonging to S. J. Sargeant and wife," was 
flied with the city engineer. The plan was marked, "Approved Sept. 
1, 1885. E. M. Bigelow, City Engineer," and was entered in the 
"Original Plan Book" of the city. Was this a registration of Mrs. 
Sargeant as owner? After careful considération, we are of opinion 
it was not, and that the name Isabella M. Negley still continued to be 
the last registered name. The act in question provides the city shall 
keep "books of plans of the said city, ♦ * » which shall show 
• * * who are the owners, with such succession of blank columns 
as will permit the names of future owners to be entered therein, with 
the dates of transfers, and with index for recording such names alpha- 
betically • • * and the said city engineer shall keep the 
books in his office, so as to show at ail times who are the owners 
of the lots on the plans ; and such books shall be kept in such manner 
as not to destroy the évidence of ownership at any prevlous time, but 
by additions which will show the subdivisions of property, and the 
owners thereof, as transmissions of title may take place." Laws 1871, 
pp. 126, 127, §§ 1, 2. It will thus be seen the act provided a methodical 
System of carrying forward the évidence of ownership as changes of 
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ownership occurred. Now, there is no évidence whatever that any 
transler was ever noted on the bocks frôm Isabella M. Negley. The par- 
tition seems never to hâve been reported. The date of transf er to Isa- 
bella G. Beatty by the partition was not noted, nor was any name car- 
ried to the alphabetical index. For aught that now appears, a convey- 
aneer would find in the city record the name of Isabella M. Negley 
alone as the registered owner. The plan in évidence disclosed no connec- 
tion between it and the IN'egley land, that it was a subdivision thereof, 
or that S. J. Sargeant and wife's land was the Negley land. The 
entry on the plan, "Approved," is not an entry authorized or directed 
by the act in question, and it cannot, therefore, be deemed évidence 
of registration. Assuming for présent purposes that the bare plan or 
draft before us is a description contemplated by the fourth section, 
it would seem that the certiflcate provided by said section, and refer- 
red to at length in the tenth section, was not entered on the plan. 
What the significance of the entry "Approved" is — ^vi^ether it is made 
in pursuance of the obligation upon the maker of a city plan, under the 
act of April 8, 1867 (P. L. 919), or other législation or municipal 
ordinance — we are not called upon to inquire. Certain it is that it 
is not required by the act now before us, which is a mère provision for 
the registration and préservation of the évidence of ownership of city 
real estate. As to this land, therefore, the liens, not being filed in 
the name of the registered owner as returned, viz. Isabella M. Neg- 
ley, cannot be sustained. It is conceded that a small additional por- 
tion of the property in question was conveyed to Isabella C. Sargeant 
by D. P. Reighard, and that she was duly registered as owner thereof 
on June 8, 1891. The liens in question were not filed "in the name 
of the owner as returned," of this particular pièce, and it would be 
inéquitable to enforce them against the présent exceptants. On the 
whole. therefore, we are of opinion the exceptions should be sus- 
tained. and the fund in court decreed to the Hamilton & Murphy mort- 
gage; and it is so ordered. 



PIEST NAT. BANK OF IIAILEY v. G. V. B. MIN. CO. 
(Circuit Court, D. Idalio. Jtme 1, 1S9S.) 

1. CORPOBATIONS — CONTRACTS BY MaNAGINS OpFICERS — VaI.IDITY. 

Tiie président of a New Yort: corporation owning mines in Idaho, wtio 
was authorized by tlie by-laws to sign obligations of the company, with 
another stockholder, the two owning nearly ail the stock, took full charge 
and management of the business in Iclaho, wliieh they conducted for four 
years, during which time no meeting of either directors or stockholders 
was held. During his management the président at différent times ex- 
ecuted notes, in the name of the corporation, which were paid without 
objection. Held, tliat notes so executed to a bank for borrowed money, 
which was placed to the crédit of the corporation, and drawn eut upon 
its checks, which notes were recognized by the successors In interest of 
the managers for two years, during which time payments were mada 
thereon. were valid and binding obligations of the corporation. 

2. Same— BsTOPPEL TO Deny Authority of Okficers. 

Where the chief offlcers of a corporation are in reality its owners, hold- 
ing nearly ail of its stock, and are permitted to manage the business by 
the directors, who are only iuterested nominally or to a small extout, 
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and are controlled entlrely by the offlcers, the acts of such offlcers are 
binding on the corporation, whlch cannot escape llability as to third per- 
Bons deallng wlth It In good falth on the pretense that such acts were 
ultra vires. 
8. Banks— LoAN to Corporation— Diversion op Proceeds. 

A bank which discounts notes of a corporation depositor, and places 
the proceeds to the crédit of the corporation, upon whose checks they are 
drawn out in the regular course of business, cannot be required to know 
that such proceeds are properly applied to the uses of the corporation; 
and the fact that a portion of such proceeds is not so applied will not in- 
validate the notes where the bank was not in collusion as to the diver- 
sion. 

4. Corporation— Mortgage—Estoppbl to Dbny VAiiiDiTT. 

Where the property and business of a New York corporation was in 
Idaho, ând was there managed for a number of years by the président, 
without Interférence or objection by the directors, a mortgage executed 
during such tlme by the président on property of the corporation in 
Idaho, to secure an indebtedness there created in the conduct of the busi- 
ness, is valld and binding on the corporation. 

5. Samb— Seal. 

It is not essential to the validlty of a mortgage given by a corporation 
that the corporate seal should be aflaxed. 

8. Samb— Consent op Stockholders. 

Under the New York statute which, to authorlze the mortgage of 
realty by a corporation, requires that the written consent of the stock- 
holders owning at least two-thlrds of the stock should be filed with the 
clerk of the county where the realty Is sltuated, the essential thing is the 
assent of the owners of two-thlrds of the stock; and, where that is 
shown, the validlty of a mortgage of whlch the corporation has had the 
beneflt will be upheld, though such assent was not maulf ested in the stat- 
utory way. 

This is a suit in equity for the foreclosure of a mortgage. 

Lyttleton Price, for plaintiff. 
A. P. Montandon, for défendant. 

BEATTY, District Judge. Tlie défendant, on June 1, 1895, by G. 
V, Bryan, its superintendent, executed to plaintiff two notes, aggre- 
gating $6,500, to secure which, défendant, by said Bryan, as its prési- 
dent, on June 12, 1895, executed its mortgage, which was assented to 
by G. W. Venable, as a stockholder of défendant, by his indorsement 
thereon. To this action, commenced for the collection of the notes 
and the foreclosure of the mortgage, the défense is interposed that 
the notes were not authorized by the défendant, and that their pro- 
ceeds were not used in defendant's business; that the mortgage was 
not authorized by the défendant; that the corporate seal was not 
attached thereto, nor was it made according to the law of the state 
of New York, where défendant was incorporated. The transactions 
of the défendant and of those associated with it présent a peculiar 
history. From the very brief record book of its proceedings (which, 
between the parties, I think, was about ail introduced in évidence) it 
appears that at its organization, in New York Gity, February, 1891, 
G. V. Bryan owned three-f ourths and George B. Howard one-f ourth of 
the 5,000 shares of its stock, who, with one Donnelly, who was given 
1 share to qualify him, constituted the board of trustées, which, after 
electing Bryan président, Howard secretary, and H. K. Thurber treas- 
urer, and adopting by-laws, adjourned, never to meet again, except on 
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May 21, 1891, to elect a treasurer pro tem. Those by-laws provided 
that "the président shall sign ail certifieates of stock and bonds, and 
may sign other obligations of thé company" ; that he "shall perf orm ail 
duties required by law, or that are usually performed by the président 
of a corporation"; also, that "it shall be the privilège of the président 
and treasurer to hâve the care and custody of the funds of the com- 
pany." Armed with such authority, Bryan and Venable, who to- 
gether, as stated by Bryan in his testimony, had become the owners 
of ail the stocli except 350 shares, proceeded to the company's mines 
in Idaho, and for over four years managed and controlled them and ail 
the company's business absolutely, without any consultation with the 
directors or other offlcers of the company, or any officiai meetings 
thereof, during which time the notes and mortgage were executed. 
The management having involved the property in debt, said Thurber, 
on July 11, 1895, entered into a contract with Bryan and Venable, by 
which they agreed to procure an extension of time of payment from de- 
fendant's creditors, and that ail its property should "be placed under 
the management, direction, and control of said H. K. Thurber as gên- 
erai manager." An agreement was then procured from the creditors, 
including the plaintiiï, by which they agreed to extend time of pay- 
ment of their claims, and to forego légal proceedings against the com- 
pany, and that said "Thurber was to hâve full and exclusive charge 
and control of the property," and to make to the creditors certain pay- 
ments from the proceeds of his opérations. This contract was twice 
renewed, and was continued until April, 1897, during which Thurber 
paid the creditors about 31 per cent, of their claims, and as late as 
January 18, 1897, by his letter to the plaintiflf, proposed to continue 
such payments. The next officiai meeting was of the stockholders 
held at New York City, on September 16, 1895, at 2 p. m., at which 
1,850 shares of stock were voted for directors, but whose or by whom 
voted does not appear. This, however, is the same number of shares 
previously placed in the hands of Aplington and Dean by Venable, as 
collatéral security for a debt of over $70,000 which he owed Thurber. 
It does not appear certainly who was présent at this meeting, but 
Aplington acted as chairman, and one George E. Field as secretary, 
and they and Nancy Thurber, who could not hâve been présent, were 
elected directors. Immediately upon the adjournment of this meet- 
ing, or at 3 p. m. of the same day, and at the same place, a directors' 
meeting was held, at which were présent only said Field and Apling- 
ton, who elected themselves chairman and secretary, respectively, of 
the meeting, and Nancy Thurber président, H. K, Thurber treasurer, 
gênerai manager, and superintendent, and Aplington secretary, of the 
company, and thereupon directed that H. K. Thurber, "as such gênerai 
manager and superintendent," shall liave charge of the property of said 
company, and manage and control the business and mines and prop 
erty of said company, subject to the président, who was his wife, 
and the board of directors, composed of his wife, his nephew, Apling- 
ton, and Field, neither of whom does it appear was a stockholder. 
The next officiai meeting was on February 3, 1897, when Field and 
Aplington alone met as a board of directors, and authorized a "pro- 
posed lease" of ail the company's mines and property to Aplington, 
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which it ptherwise appears had already been made bj Nancy Thurber, 
as président, and H. K. Thurber, as treasurer, of the company, on 
January 1, 1897; andat the same meeting tbey ratified a prior sale 
by the président, ;Nancy Thurber, to Aplington, of ail personal prop- 
erty of the company. February 10, 1897, a directors' meeting was 
held by Field and Aplington, at which Thurber was appointed résident 
agent, upon whom légal process could be served. The same two par- 
ties next met as a board of directors on April 7, 1897, and ratified the 
assignment made on January 1, 1897, by Mrs. Thurber, as président, 
and H. K. Thurber, as treasurer, of the company, to Aplington, of ail 
royalties arising from certain leases on the company's mines. On Oc- 
tober 6, 1897, a stockholders' meeting was 'held, at which were chosen 
John C. Bouton, holding one share, chairman, and Field, secretary, 
whereupon resolutions were adopted condemning as unauthorized the 
notes and mortgage in suit, and empowering the président to resist 
this action, aiso to "ratify, confirm, and approve" the lease, the sale, 
and the assignment of royalties to Aplington, above ref erred to ; and 
then the meeting elected Bouton, Field, and Susan Venable directors. 
Upon the adjoumment of this meeting, a directors' meeting was held, 
at the same place, at which were présent Bouton, Field, and Susan 
Venable, when new ofïicers were elected, and this closes the offlcial 
record history of the company. While the contract with the cred- 
itors to f orbear légal proceedings, aibove ref erred to, remained in 
force, Aplington, on January 12, 1897, commenced his action in the 
State court against the company, service being made upon Thurber, 
as agent, upon several notes given by him as treasurer at différent 
dates, commencing July 12, 1895, and on January 28, 1897, recov- 
ered judgment by default for about $13,000. To the Pass Mining 
Company, recently organized in New York, of which the stock was 
owned by Mrs. Thurber and Aplington, the note of défendant was ex- 
ecuted on January 8, 1898, for |2,500, by its new président, Bouton, 
and Field, as treasurer, upon wliich action was commenced in the 
New York court, on January 25, 1898, in which Aplington acted as 
attorney as well as président of the Pass Company, which action went 
to judgment by default on February 28, 1898; and upon this judgment 
the same attorney who bas been appearing for the défendant broiight 
action in this court, which went to judgment without any défense inter- 
posed. 

That Bryan was, until July, 1895, and that H. K. Thurber bas 
been since, the G-. V. B. Mining Company, is a conclusion fully justi- 
fied in this case. The so-called "directors" and "ofïicers," in New 
York, constituted simply the dumb machinery, entirely directed by 
thèse parties, and through whom they operated when it was necessary 
to invoke the légal status of the corporation to strengthen their hands 
or advance their objects. That parties who hâve no personal interest 
in the mission of a corporation can be used as the instruments of its 
power, to be directed by, and serve as a shield to, reckless and uncon- 
scionable operators, opens wide the door to the commission of most 
vexing frauds, but which, nevertheless, may not be made amenable to 
the law. It may be safely asserted that the majority of corporation 
debts lost by trusting and unsuspicious creditors are chargeable to 
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corporations organized and cperated as tWs bas been, wherein none 
could be held liable except the coi-poration itself, which is but a 
shadow. That suck can occur is an outrage upon a trusting public, 
for which the careless législation of this country is dhiefly chargeable. 
To conclude that there bas been no bad faith in the management of 
defendant's interests would require the exercise of more charity than 
often obtains in our judgment of human aflairs. While it is possible 
that what was done was the séquence of uuforeseen circumstances, 
which led along step by step to existing résulta, and while it 
may hâve been the intention to finally pay the creditors, it is true 
that after Thurber took control, which he said he did hoping to save " 
a large claim he had against Venable, while the creditors, relying upon 
the alluring promise of payment, were forbearing any attempt to col- 
lect their claims, transactions were had intending the transfer to 
Aplington of ail the proceeds of the company's mines, including ail 
its Personal property, and debts were created in his favor upon which 
actions were commenced, speedily culminating in unopposed judg- 
ments, which bar the way of the creditors in the collection of their 
debts. and in ail of which the subtle and master hand of H. K. Thurber 
is vis'" 1e. 

1. 'io the notes, the ûrst défense is that they were not authorized. 
Were they made under such circumstances that they can be charged 
to défendant? The home of the company was in New York City. 
Bryan, who executed them, was not only a large stockholder, but was 
the chief and managing officer of ail the company's business in Idaho. 
The by-laws authorized him to sign certain documents and "other 
obligations of the company," and generally he was authorized to do ail 
necessary acts to carry out the objects of the corporation. Prior 
similar transactions were had with the plaintiff, and settled without 
objection. From May, 1891, until months after their exécution, 
no meeting of the directors was had, nor were instructions of any 
kind given him, but he was left with unlimited authority. When 
the board of directors was reorganized, in September, 1895, Thurber 
was given, as treasurer, gênerai manager, and superintendent, equally 
unlimited authority, which he seems to hâve exercised; and he 
recognized the validity of thèse notes by promising to pay and by 
making payments upon them, and so continued for about two years; 
and the only objection ever made to them by the company was by a 
stockholders' meeting on the 6th day of October, 1897. Also, it ap- 
pears that the proceeds of thèse notes were by the plaintiff placed to 
the crédit of the défendant, and were paid out upon its checks. The 
authority which the public may présume is lodged with an officer of a 
corporation dépends much upon the nature of the office, and the char- 
acter and gênerai objects of the corporation. When any officer is 
given gênerai authority to manage its business, and especially when 
he is one of its chief offlicers, his presumed authority is extended to 
include any act that can be necessary in the conduct of its business, 
or that can tend to the promotion of its objects. This presumption 
of authority is increased when such officer is managing the business 
at a place remote from the home or the chief office of the corporation. 
Any act by a corporate officer inuring to the advantage of the corpora- 
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tion, or the benefit of which it receives and appropriâtes without ob- 
jection or disafQrmance, even when it may bave been beyond the au- 
thority of the offlcer, binds it. Net only must a corporation, through 
its directors or managing board, within a reasonable time, disaffirm 
any contract made by any of its officers beyond the limits of their 
authority, but it is so much the duty of such board to know what its 
officers do that ignorance thereof cannot be urged as a justification for 
failure to disafflrm. That like prior transactions hâve passed unchal- 
lenged justifies a presumption of authority in the offlcer making them. 
In considération of the manner in which corporations are now largely 
organized and operated, strength is added to thèse presumptions. 
Probably the majority of those organized in récent years are for the 
purpose of operating some small mercantile, mining, or otber pursuit, 
in which a very few interested parties constitute the chief officers 
who manage the business; while a few parties, often having little, if 
any, interest in its afifairs, constitute the managing board, and in 
law the corporation, but in fact are merely perfunctory ofScials, who, 
instead of managing, are managed. Such corporations should be 
dealt wiih as they deal with the public. The acts of their chief offi- 
cers who manage the business, and are permitted to do so by their 
"decoy" directors, should be deemed the acts of the corporation. It 
would be monstrous to permit escape from responsibility in such 
cases by the prêteuse that such acts are ultra vires. 

In Pennsylvania K. Oo. v. Keokuk & H. Bridge Co., 131 U. S. 371, 
381, 9 Sup. et. 770, the objection was made that a certain contract 
made by an offlcer of the company was not authorized, and that the 
contract was beyond the scope of its corporate powers. The court 
says: 

"When the président of a corporation exécutes in its behalf, and within 
the seope of its charter, a contract which requires the concurrence of the 
board of directors, and the board, knowlng that he has done so, does not dis- 
sent within a reasonable time, it wlll be presumed to hâve ratified his act. 
* • * And when a contract is made by any agent of a corporation in its 
behalf, and for a purpose authorized by Its charter, and the corporation re- 
ceives the benefit of the contract without objection, It may be presumed to 
hâve authorized or ratified the contract of its agent." 

In Indianapolis Eolling Mill v. St. Louis, Ft. S. & W. R. Co., 120 TJ. 
S. 259, 7 Sup. et. 542, it is said: 

"The rule of law upon the subject of the disafflrmance or ratification of 
the acts of an agent requlred that, If they had the right to disaflîrm it, they 
Should do It promptly, and, if after a reasonable time they did not so dis- 
aflBrm it, a ratification would be presumed." 

And it was further held that an attempt at disafflrmance in sis 
months after the act was too late. 

In Martin v. Webb, 110 U. S. 15, 3 Sup. Ct. 428, concerning a bank 
offlcer, it is said: 

"When, durlng a séries of years or In numerous business transactions, be 
has been permitted, without objection and in his oflicial capacity, to pursue 
a particular course of conduct, it may be presumed, as between the bank 
and those who in good faith deal with it upon the basis of his authority to 
represent the corporation, that he has acted in conformity with instructions 
received from those Who hâve the right to control its opérations. Direetora 
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cannot, in justice to those who deal wlth the bank, shut their eyes to whal 
is going on around them. It Is their duty to use ordinary diligence In ascer- 
talning the condition of its business, and to exercise reasonable control and 
supervision of its officers. * * * ïhat which they ought, by proper dili- 
gence, to hâve known as to the gênerai course of business in the bank, they 
may be.presumed to hâve known in any contest betvpeen the corporation 
and those who are justifled, by the circumstances, in dealing with its of- 
fleers upon the basis of that course of business." 

See, also, Construction Co. v. Fitzgerald, 137 U. S. 99, 11 Sup. Ct. 
36; Poole v. Association, 30 Fed. 513; Gold Min. Oo. v. National Bank, 
96 U. S. 640; Kailway Co. v. Sidell, 14 C. C. A. 477, 67 Fed. 4G4; 
Eailroad Co. v. Sidell, 13 C. C. A. 308, 66 Fed. 27; Union Gold Min. 
Co. V. Eoeky Mt. Nat. Bank, 2 Colo. 257; Illinois Trust & Sav. Bank 
V. Pacific Ky. Co. (Cal.) 49 Pac. 198; Lady Washington Consol. Co. 
V. Wood, 113 Cal. 487, 45 Pac. 809; Allen t. Power Co. (Wash.) 43 
Pac. 55; Thomp. Corp. §§ 5228, 5303, 6325. 

2. The remaining défense to the notes is that they were diverted 
by Bryan to his individual use. Evidence was permitted to show 
this, undér the assurance of defendant's counsel that he would pro- 
duce authority holding that where funds were so diverted with the 
knowledge of the bank, or under such circumstances as would charge 
it with knowledge, it could not hold the défendant therefor. It is 
shown that the proceeds of the notes, as before stated, were placed 
to the crédit of défendant, and thereafter drawn out upon its checks; 
certainly, a part for the payment of its debts, and a part for the pay- 
ment of Bryan's personal debts, as the bank may hâve known or sus- 
pected, for there was nothing upon the face of the checks to impart 
more than surmise of this fact. It also appears that Bryan was enti- 
tled to a salary of |6,000 per annum from défendant. But it cannot 
be the law that a bank must so far superintend the affairs of its de- 
positor as to see that the proceeds of his checks, drawn in due form, 
by any duly-authorized agent, are applied in his business; but, so long 
as the bank is not in collusion with such agent to defraud the depos- 
itor, it may and must honor his drafts and checks when drawn in due 
form, in the regular course of business. The authority cited by 
counsel, being Brown v. Pettit (Pa. Sup.) 35 Atl. 865, does not support 
bis contention in this case, for there the bank had permitted a part- 
ner to hâve placed directly to his individual crédit the proceeds of 
partnership paper, which he had discounted at the bank. The notes 
in this case must be held as lawful claims against the défendant. 

3. Is the mortgage valid? It is a gênerai rule that, when there is 
authority in a corporation to give its notes, the authority to secure 
them by the mortgage of its property is implied. The laws of IS'ew 
York, under which défendant was incorporated, directly give the au- 
thority. Much of what has already been said concerning the author- 
ity of corporate agents, and the approval of their acts by failure to 
disafïirm, and many of the authorities already cited are applicable 
to this question, but to them are added Eailroad Co. v. Kittel, 2 C. 
C. A. 615, 52 Fed. 63, 78, ffom which it appears that the président of 
a railroad company gave a mortgage on the company's lands; that, 
while there was a resolution of record authorizing him to do so, it 
was disputed that the resolution was authorized; tut it was held: 
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"That as Klttel loaned his money and took the mortgages in good falth, 
afl the Company had the benefit of the same, as the diBectors and officers 
of the Company, by permitting Blake, président, to manage and eontrol the 
affairs of the company without overslght and scrutiny, and by neglect of 
their duties and .responsibilities, enabled Blake and Bailey to deceive Klttel, 
if he was deceived, and as the directors and oiïicers, after discovering the 
loan by a mortgage to Kittel, failed to take prompt action of disafflrmanee, 
and otherwise were guilty of lâches, the transactions had between Kittel 
and the company should be treated as fully ratifled on the part of the Com- 
pany." 

Bj Thayer v. Mill Co. (Or.) 51 Pac. 202, it appears that t!he directors 
of a corporation, which owned a sawinill and store and a portion of 
the town site at a place where they were situated, which was at a 
distance from the ofHce of the company and the résidence of ail its 
officers and directors, appointed a gênerai manager, "with full power 
to manage and conduct the business of the corporation." Such man- 
ager conducted the business for some two years, buying logs, and 
manufacturing them into lumber, which he sold, hiring and dischar- 
ging the men, selling town lots, and receiving and disbursing the pro- 
ceeds bf the business. Held, that such manager had authority to 
exécute a mortgage in behalf of the corporation on the town lots 
and logs and lumber at the mill, to secure the payment of indebtedness 
contracted in the management of the business. See, also, Gribble v. 
Brewing Co. (Cal.) 34 Pac. 527. 

Counsel for défendant, in support of his position that contracts 
made by officers of a corporation without authority cannot be ap- 
proved by the corporation directly or by implication, cites Central 
Transp. Co. v. Pullman's Palace-Car Co., 139 U. S. 24, 11 Sup. Ct. 
478, and some similar cases. The fact that by so many décisions that 
court bas announced an apparently contrary ruie should serve as a 
suggestion to counsel of a distinction in the cases, which is simply 
that when an offlcer or the corporation itself attempts to make a con- 
tract which. is not within the powers of the corporation, which is 
absolutely contrary to law, it is not merely voidable, but void, and 
cannot be ratifled or approved ; but when it is one that may be made 
by the corporation, but is made by an offlcer without due authority, 
or when he has not fully complied with the form of the law or the 
rules of the corporation, when his act is merely tainted with some 
irregularity, and not répugnant to law, it is only voidable, and may be 
afflrmed or become binding, as before stated. This distinction is 
several times referred to in the last-cited case, in which, at page 59, 
139 U. S., and page 488, 11 Sup. Ct.,- it is said: 

"A contract of a corporation which is ultra vires, in the proper sensé,— 
that is to say, outslde the object of its création, as deflned in the law of its 
organization,— and therefore beyond the powers conferred upon it by the 
législature, is not voidable only, but wholly void and of no légal efflect. 
The objection to the contract is not merely that the corporation ought not 
to hâve made it, but that It could not make it. The contract cannot be rati- 
fled by either party, because it could not hâve been authorized by elther. 
No performance on elther side can give the unlawful contract any validlty, 
or be the f oundation of any rlght of action upon it. When a corporation is 
actlng within the gênerai scope of the powers conferred upon It by the légis- 
lature, the corporation, as well as persons contracting with it, may be 
estopped to deny that it has complied with the légal formalities which are 
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prerequisite to Its existence, or to its action becauee such requisites might 
in fact hâve been complied wlth." 

4. The corporate seal which was kept in New York was not at- 
tached to the mortgage. TJndoubtedly, as the law was once held, this 
omission would defeat the mortgage, but the présent prevailing rule 
justifies the opposite conclusion. 51 Pac. 202, supra, says: 

"It was formerly supposed that a corporation could not enter into any con- 
traet except by attaching its ordiiiary corporate seal; but that doctrine 
originated at a time when the use of seals containing devices signiflcant 
of the person or corporation to which they belonged was common, and, when 
affixed to an instrument, they were regarded as équivalent to a signing. 
Ang. & A. Corp. 215, 216. Under thèse circum stances, It was, of course, 
important that a corporation, when e.xccuting a contract, should use its com- 
mon or ordinary seal; and many English and some early American cases 
seem to hold that the rule still prevails. But it Is not the established rule 
In the courts of this country. It is now settled hère that a seal need not be 
attached to a corporation contract unless a similar contract, when made by 
an indivldual, would require a seal; and, when a contract Is required to be 
80 executed, a corporation may adopt any seal which is convenient for the 
occasion, and Is not confined solely to the use of Its ordinary corporate seal. 
1 Mor. Priv. Corp. § 339; 2 Cook, Stock, Stockh. & Corp. Law, § 722; 1 Devl. 
Deeds, § 336; Bank of Middlebury v. Kutland & W. R. Co., 30 Vt. 159; Ten- 
ney v. Lumber Co., 43 N. H. 343; Johnston v. Crawley, 25 Ga. 316; Porter v. 
Rallroad Co., 37 Me. 349; MIU Dam Foundry v. Hovey, 21 Plck. 428. If, 
therefore, we are right in our conclusion that Nelson had power and au- 
thority to exécute the mortgage In suit, neither the défendant company nor 
Its creators can repudiate It for the want of the regularly adopted corporate 
seal." Also, Thomp. Corp. pars. 5044, 5045. 

5. The statute of New York which authorizes corporations to mort- 
gage their realty requires that the "written assent of the stockholders 
owning at least two-tMrds of the corporate stock of such corporation 
shall flrst be filed in the office of the clerk of the county, where the 
mortgaged property is situated." As this was not done, it is con- 
tended that the mortgage is void. Conceding that the law of New 
York, and not that of Idaho, governs the exécution of the mortgage, 
the question remains whether that statute must be literally followed. 
It is évident that the object of the statute is the protection of the 
stockholders by prohibiting the offlcers of the corporation from mort- 
gaging or incumbering the property without their knowledge and 
consent; and this provision is simply the means by which it can al- 
ways be made certain that such consent is given. The stockholders 
are as fully protected if their consent is given, although manifested in 
some other way than that directed by the statute. In Wood v. 
Water-Works, 44 Fed. 147, it is objected that, in the issue of bonds 
and a mortgage given to secure them, certain provisions of the consti- 
tution and laws were not followed; but as the company had notice 
of the same, and had the beneflt thereof, the court overruled the ob- 
jection; and, in doing so, quoted from the suprême court of Pennsyl- 
vania: "That the only object of the prescribed notice of a proposed 
increase of stock was to give information to the shareholders, and, 
if they had such knowledge from any source, it was enough." And 
in another case, where, in foreclosing a mortgage, the défense was 
made "that the debt was not authorized by a previous meeting and 
consent of stockholders and directors" required by the constitution 
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and laws, "the défense was overruled; the court holding that when 
a corporation has received the beneflt of money borrowed on its mort- 
gage, and the stockholders knew of it, and made no objection, within 
a reasonable time, to the lack of authority in the corporate ofiScers 
to make the loan, neither the corporation, its stockholders, nor its 
creditors, can set up such want of authority in a suit on the mortgage." 
Also in Bank y. Àverell, 96 N. Y. 467, it appears that the corporation 
executed its mortgage to secure money borrowed; that, prior to the 
exécution of the mortgage, the assent of the stockholders owning 
two-thirds of the stock had not been secured, but was subsequently, 
and then flled with the wrong authority. "The literal reading of the 
proviso in the act of 1864 makes the obtaining and filing of the assent 
of stockholders conditions précèdent to the mortgaging of corporate 
property. The object of the législature in requiring such assent was 
the protection of stockholders against improvident, collusive, or un- 
wise acts of the trustées, the governing body of the corporation, in in- 
cumbering the corporate property." "The policy of the act of 1864, 
requiring the assent of stockholders to the mortgaging of corporate 
property, is carried out by a subséquent as well as by a prior assent; 
and we think the intent and spirit of the statute permits the validat- 
ing of a mortgage by an assent subséquent to its exécution. Such 
assent makes the instrument as of the time it is given a valid mort- 
gage. It is the précèdent act upon which its validity dépends. It 
would be a matter of form merely tô require the exécution of a new 
mortgage in order to give effect to the action of the stockholders." 
The court further held that, while the consent of the stockholders is 
the important and essential thing, the âling of such consent is merely 
subsidiary, and overruled the objection that the filing was not made 
in the proper county, and in eflect held that the filing is unnecessary. 
If it then appears that those owning at least two-thirds of the stock 
assented to this mortgage, although such assent was not manifested 
in the statutory form, it is sufiicient and the mortgage should be held 
valid. The mortgage was executed by Bryan, as an olficer of the 
company, and, at the request of the plaintiff, Venable, as a stock- 
holder, subscribed thereon his assent, and the plaintiff claims that 
Bryan and Venable then owned over two-thirds of the stock. H. K. 
Thurber, in his testimony, introduced a statement Which he said was 
tabulated by him from stock transfers appearing upon the com- 
pany's stock books, which showed that, at the date of the mortgage, 
Bryan and Venable owned but 798 shares. For some reason the 
plaintiff was acting under the impression that Bryan and Venable 
controlled the stock. There is no question that, at the organization 
of the company, Bryan owned three-fourths of it. He says that, at 
the date of the exécution of the mortgage, he and Venable owned ail 
but 352 shares, and in repeating this statement he says there could 
not hâve been transfers upon the books of the company without his 
knowledge; also, he says that, as he and Venable controlled the 
stock, they conducted the business as thoueh it were their own. Ven- 
able says that, at the date when the mortgage was executed, he 
owned 2,150 shares, 1,850 thereof being deposited as collatéral se- 
curity. In the contract of July 11, 1895, entered into between Thur- 
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ber and Bryan and Venable, it was recited that Bryan and Venable 
"were the principal stockholders" ; and it was provided by the con- 
tract that ail opérations Bhould be subject to their inspection; that 
any successor to Thurber should be selected by them, and full récog- 
nition of them as the controUing factors is made évident by the con- 
tract. It is not a sufïicient answer that this contract with them 
was made only for the purpose of procuring a transfer of their pos- 
session of the mines, for the possession could at any time be procured 
through those who controlled the stock, who, according to Thurber's 
statement, were Dean and Aplington, parties who bave, as the record 
shows, at ail times acted in harmony with him. The Tery clear pré- 
pondérance of the testimony is that, when the mortgage was executed, 
Bryan and Venable owned over two-thirds of the stock, and, having 
assented in writing to the mortgage, it should be held valid. It is 
therefore concluded and ordered that plaintiiï bave its judgment for 
the notes and decree for foreclosure of the mortgage sued upon. 



FIRST NAT. BANK OF HAILBY v. G. V. B. MIN. CO. (BROWN et al., 

Interveners). 

(Circuit Court, D. Idaho. September 17, 189S.) 

1. FOSECLOSDRE OF MOBTGAGB— MlHING PkOPERTY— RiGHTS DP LeSSEE DURINO 

Receiveeship. . 

ïhe lessee of a mine who took his lease with Icnowledge of the exist- 
ence of a mortgage thereon, and continued to worli the mine during a 
receivershlp, pending foreclosure of the mortgage, Is not entitled to claim 
the entlre produet as agalnst the mortgagee, on the ground that Its value 
Is less than the cost of Its production, where the mine was fuUy de- 
veloped, and his worlslng reduced, rather than Increased, Its value. 
8. Same— MoRToAQE BY Part Ownbhs— Lien of Co-Tenant on Product. 

Where two of three owners of a mine, claiming, with color ot justifica- 
tion under the judlcial décisions, to hâve succeeded to the Interest of their 
co-tenant, engage In working the mine, and in the ordinary course of 
business, and in good faith, exécute a mortgage on the entire property, 
their co-tenant, who afterwards established his tltle to a one-third inter- 
est In the mine, cannot, as agalnst the mortgagee, claim a lien on the ore 
produced during a receivershlp, for his share of past profits due from his 
co-tenants. 
8. MlNINQ Pabïnbrships — How Crbated. 

Under the statute of Idaho relatlng to minlng partnerships, where 
part owners of a mine, claiming to own the entire interest, without con- 
sent of their co-tenant, engage in working the mine, a minlng partnership 
does not exist between them and their co-tenant. 

On demurrers to pleas in intervention âled by Arthur Brown and 
Henry Aplington, each claiming the product of the mortgaged minlng 
property during the receivership. 

Lyttleton Price, for plaintiffs. 

A. F. Montandon, for défendants and intervener Aplington. 

Intervener Brown, in pro. per. 

BEATTY, District Judge. The action of the complainant against 
the défendant mining company for the foreclosure of a mortgage, 
given by it to complainant upon the Red Eléphant group of mines, to 
89 F.— 29 
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secure its debt, has been reduced to judgment in favor of complain- 
ant; but pending the action tbe proceeds of ores, to the amount of 
17,617.34, resulting from tbe opération of the mines by Henry Apling- 
ton, as the lessee of the défendant company, were placed in the pos- 
session of the court's receiver, to await the conclusion of the action. 
Arthur Brown and said Aplington hâve intervened, claiming such ore 
proceeds; and, to their pleas of intervention, demurrers hâve been 
interposed. Intervener Brown shows that, long prior to the création 
of the debt and mortgage, George V. Bryan, George W. Venable, and 
George H. Roberts owned the mines, and were jointly working them; 
that, during the year 1889, Bryan and Venable claimed to hâve suc- 
ceeded to Eoberts' interest, and thereafter operated the mines, to the 
exclusion of Eoberts, and subsequently conveyed them to the mining 
Company; that Roberts transferred his interest to Brown, who there- 
upon instituted his action to maintain his title to an undivided one- 
third interest in such mines, which has terminated in the establish- 
ment of his title, as claimed by him. TJpon thèse facts, it is conceded 
by both the bank and Aplington that Brown is entitled to one-third 
of said ore proceeds, but he claims them ail for reasons hereinafter 
stated. 

1. Aplington, under whose lease thèse ore proceeds were produced, 
while conceding one-third thereof to Brown, claims the balance, and 
especially urges that he is entitled thereto because of his time, labor, 
and expense incurred in their production, which he claims were 
in value far in excess of t!he value of the ore extracted. Both the 
bank and Brown demur to Aplington's plea of intervention, assigning 
that his contract of lease was made after their claims originated. 
Aplington concèdes to Brown the one-third of such proceeds because 
of thepriority of Brown's title over his lease. The same reasons 
which justify this concession will support the superiority of the bank's 
claim, which was also prior to Aplington's lease, and of which he 
had notice when he took his lease. Whatever may be the rule in 
some cases as to allowance for labor and expenses, I do not think 
that, under the circumstances of this case, the claim of Aplington 
should be allowed. The bank relied for its security upon the value 
of the mines. That value is alone dépendent upon the ores they con- 
tain. A mère mining prospect might, by working, be improved in 
value; but thèse mines had been worked for years prior to this lease, 
and the chief object of Aplington in working them must hâve been 
the extraction of their ores. Under such circumstances, it may be 
presumed that the value of the mines would be depreciated rather than 
increased. From ail that has appeared in the case concerning the 
condition of the property, it certainly would sell for less after Apling- 
ton ceased working than when he commenced. This is not alone 
because of the ore extracted, but chiefly because such working has 
more clearly shown that the mines may not be valuable. His opéra- 
tions hâve tended to demonstrate that the value placed upon them 
when the mortgage was taken was conjectural rather than real. This 
conjectural value in mines is very often the chief value to the mine 
owner, but to it, such as it may hâve been in this case, the bank was 
entitled. Had Aplington been working under his lease by the agrée- 
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ment of tlie bank, he might hâve had some claim for his services and 
expenses, but, as to tbe bank, 'he was a volunteer. He took his 
lease in the face of the fact that the bank held the mines as its se- 
curity, and upon his own responsibility proceeded to work them, 
which resulted in a dépréciation of the value of the bank's security. 
In a former partial examination of the relations of thèse parties, Ap- 
lington was allowed three-fifths of the ore, and some other items, 
towards the payment of his expenses. The conclusion then reached 
will not now be disturbed, and the demurrers to his plea of interven- 
tion are sustained. 

2. Intervener Brown, in support of his claim for ail the fund, says 
that thèse parties had légal notice of his ownership of the one-third 
interest in the mines; that he, as the successor to Eoberts' interest, 
became a mining partner with his co-owners in working the mines, 
and they together constitute a mining partnership; that such work- 
ing resulted in large profits, to the one-third of which he was entitled, 
but which was not paid him; that he has a lien for the unpaid profit 
due him upon ail subsequently extracted ores; and he claims this, 
not only against his co-tenants, but aiso as against their creditors, 
including the bank. It may be hère suggested that there is nothing 
in this record to indicate any bad faith on the part of the bank in tak- 
ing this mortgage. In fact, not only the bank, but ail parties, were, 
from the great weight of judicial décision, including a pointed and 
direct décision by the suprême court of the United States, rendered 
prior to the exécution of the mortgage, justified in believing that 
Bryan and Venable had succeeded to the title of Eoberts, and that 
the mining company had the right to mortgage ail of the mining 
property. Also, it may be suggested that the debt was incurred, and 
that the mortgage was executed by the mining company, wtich was 
operating the property, in the usual course of business, and, so far as 
appears, in good faith by ail parties. If this were a claim by Brown 
against his co-tenants, there could be no doubt he could hâve a claim 
against présent ore proceeds for the payment of past unpaid profits 
due him from his co-tenants. He urges that the bank not only 
should hâve taken notice of his title to the one-third of the mines, but 
also should hâve taken notice of the state of the account between him 
and his co-tenants. It was a hardship to the bank to find that one- 
third of its security -was swept away, but to this any citizen is liable 
when his construction of the law diflers from that of a controlling 
court; but to lose ail its security because it failed to examine, for 
years past, the private accounts of thèse parties, which were in no 
sensé public records, or in any légal way accessible to an examination 
by the bank, would seem a greater hardship than the law imposed. 
Mortgagees, for the validity of their securities, may rely upon facts 
appearing in légal public records, and are not bound by those of a 
private nature existing between parties, unless they hâve actual no 
tice thereof. 

There has been some discussion of the peculiarities of the law of 
"mining partnership," as applicable to the facts in this case. It is, 
however, deemed unnecessary to pursue that subject, but rather con- 
fine ourselves to an application of the laws of Idaho, which, by Eev. 
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St. §§ 3300-3309, inclusive, define such partnership, and regulate the 
relations and duties of mining partners towards each otlier. This 
statute détermines that such partnership exista when the owners of a 
mining property "actually engage in working the eame," and that no 
"express agreement" is necessary, but that the relation exists when 
the "ownership" and "working" of the mine by the parties exist. This 
language seems to indicate that a mining partnership exists only 
between those owners who actually engage in the working, or, by 
some cousent or understanding with each other, agrée to it. It seems 
clear from the statute that, if two of three joint owners work without 
the consent of the third, they cannot thereby make him, or his in- 
terest in the mine, liable for the debts they incur, nor do they deprive 
him of his share of any resulting profits. If they do not make him nor 
his interest liable for the debts, a partnership cannot exist, for one 
of its chief éléments is liability of each partner for its debts. It seems 
clear that the two partners assuming to work the mine and their inter- 
ests in it, alone are liable for the debts they contract. If a mining 
partnersihip has ail thèse years continued between Brown and the 
mining company, then, even if he has not in the past received his share 
of the profits resulting from the working by said company, he would 
still be liable for the debts incurred by his partners, and not entitled 
to the one-third of the ore proceeds already conceded to him. If 
this intervener has a lien against thèse proceeds, as claimed, then he 
must hâve a claim against the interest in the mine owned by his co- 
tenant, the mining company; and, although no record and no public 
notice exists of such a lien, an innocent purchaser of the mining com- 
pany's interest in the mine would buy subject to this lien. For so 
unusual and harsh a rule there should be some statutory authority. 

The statute referred to provides for a lien on the "partnership prop- 
erty" in favor of a member of a mining partnership, only "for the debts 
due the creditors thereof , and for money advanced by him for its use." 
Moreover, this statute directs that "a lien exists in favor of the cred- 
itors, notwithstanding there is an agreement among the partners that 
it must not"; thus clear ly preferring the claims of the creditors upon 
the company assets over the claim of a member for his share of the 
profits. Other provisions of the statute, in deflning the status of pur- 
chasers in the mining property, are equally careful to guard the in- 
terests of the creditors. From a considération of this statute it is con- 
cluded that the intervener Brown was not a member of a mining part- 
nership in the working of thèse mines; that while his exclusion from 
the partnership does not exclude his claim to a one-third of the profit 
of such working, nor exclude him from any claim against his co- 
owners for their portion of présent profits in payment of past unpaid 
profits due him, as against the complainant, who is the creditor of 
such mining company^ he has no claim for the remaining two-thirds 
of such profits. It is therefore ordered that after deducting from 
said sum of $7,617.34, now in the possession of said receiver, the sum 
of |100 allowed the receiver, and any other lawful costs or charges 
that should be paid therefrom, there be paid, of the balance, one-third 
to intervener Arthur Brown, and two-thirds to complainant, the First 
National Bank of Hailey. 
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BARKMAN v. PENNSYLVANIA R. CO. et al. 

(Circuit Court, D. New Jersey. August 10, 1898.) 

Cabhikes— Injuky to Passengi:r— Liabilitt foe Negligp;nck of Agent. 

A railroad company selling a ticket for tlie carriage of a passenger 
between two points is liable in tort for an injury resulting to such pas- 
senger through tlie négligence of tliose operating tlie ti'aiu, tliougli sucli 
train was owned and operated by a différent compiiny, tlie ticket being 
receivable for passage tbereon tbrough an arrangement bctween tlie two 
companies.i 

On Demurrer to tlie Déclaration. 

James B. Vredenburgh, for the motion. 
Flavel McGee, opposed. 

KIKKPAÏKICK, District Judge. Tlie déclaration in this case al- 
lèges that the défendant the Pennsj'lvania Eailroad Company was in 
possession and control of a certain railroad riinning from Jersey City 
to Newark, engaged in the business of carrying passengers over the 
same for hire and reward, and that the défendant the Lehigh Valley 
Eailroad Company was also possessed of and operating a certain loco- 
motive engine and train of cars over the same railroad, and engaged 
in carrying passengers over the same; that the plaintiff purchased of 
the Pennsylvauia Kailroad Company, for a price, a ticket entitling him 
to a passage from Xewark to Jersey City, in the trains of either of 
said companies passing over said railroad. It further allèges that 
the plaintiff, with his ticket, presented himself for carriage to a train 
of the défendant the Lehigh Valley Railroad Company, and that he 
was received thereon, and that afterwards, through the carelessness 
and négligence of the défendants in the management of said train, he 
was violently thrown from the train to the ground, and received there- 
by serious injury, to his damage $20,000, wherefor he brings his suit. 
To this déclaration of the plaintiff the Lehigh Valley Eailroad Com- 
pany bas entered a plea of not guilty, and the défendant the Penn- 
sylvauia Eailroad Company has interposed a gênerai demurrer. 

The ground of demurrer is that the défendant the Pennsylvania 
Eailroad Company was improperly jolned in the suit, because the 
relations existing between itseif and the jjlaintifE were merely con- 
tractual, and that, therefore, an action of tort would not lie against 
it. No authority is cited to support this contention. The contract 
of the railroad company was to carry the plaintiff between Newark 
and Jersey City, and if, through the carelessness or neglicence of its 
servants or agents, or those whom it employed or permitted to ex- 
écute the contract, the plaintiff was injured, he has his remedy in an 
action of tort against the party so contracting. The railroad com- 
pany selling the ticket cannot relieve itseif from the responsibility. 
of exercising reasonable care for the safe conveyance of the passenger 
by placing him in charge of another company. It makes no différence 

1 As to liability for injuries canspd by noRliKence or torts of servants of 
carriers generally, see note to liailwny Co. v. Willinrus, 10 C. C. A. 466, and 
supplementary note to The Anchoria, 27 C. C. A. 651. 
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whether they carry the passenger themselves, or permit another to do 
so. Eailway Co. v. Blake, 7 Hurl. & N. 987. 

It is also urged as ground of demurrer that the contract as annexed 
to the déclaration does not show any agreement on the part of the 
Pennsylvania Eailroad Company to carry the passenger on the trains 
of the Lehigh Valley Railroad Company, and that the tracks are by 
statute a public highway. There is a distinct averment in the décla- 
ration of the right of the plaintiff under the contract to use the trains 
of the Lehigh Valley Company. While the tracks are by statute made 
a public highway, "the utmost that can be claimed is that it [the stat- 
ute] gave the right to other persons to use engines and cars on défend- 
ants' railway, subject to such rules as they might prescribe." Rail- 
road Co. T. Salmon, 39 N. J. Law, 299. The tenus and conditions 
upon which the Lehigh Valley Company was operating its locomotive 
engine and train are matters of défense. T^Hiether they were sucli 
as to render the Pennsylvania Railroad Company liable to the plain- 
tiff for the alleged négligent conduct of its co-defendant is an issue 
which cannot be determined on this demurrer. The demurrer should 
be overruled, with costs 



CITY OF PHILADELPHIA v. WESTERN TJNIOX TEL. CO. 
(Circuit Court of Appeals, Thlrd Circuit. August 4, 1898.) 

1. Municipal Cokpoeatioks— Taxation of Tblegraph Company. 

A City may lawfuUy impose a llcense tax upon the pôles and wires of 
a telegraph Company malntained wlthln its limita to cover the expense 
to which It Is put in the enforcement of Its police régulations by reason 
of the existence of such pôles and wires, though the company is a cor- 
poration of another state, and engaged in Interstate commerce. 

2. Same — Rbasonablbnbss of Tax— Revibw by Courts. 

Whether a llcense tax Imposed by a clty on the pôles and wires of a 
telegraph company is reasonable In amount may be the subject of judlcial 
inquiry, and is a proper question to be determined by a jury where It 
arises in an action at law. 
8. Samb — ScoPE OF Inquiry— Evidence. 

A court, however, is authorlzed to set aslde an ordlnance imposing such 
a tax only when the discrétion vested in the législative department of the 
City bas been manifestly abused; and, In determining that question, a 
wide latitude should be allowed in the introduction of évidence. In 
addition to the cost of inspection required by the ordinances, testimony 
tending to show that an increase in the force and apparatus of the ilre 
department had been rendered necessary by the maintenance of such 
pôles and wires is proper to be consldered, as well as évidence that extra 
meetings of the councils hâve been required for the purpose of regulat- 
ing their érection and maintenance. 

In Error to the Circuit Court of the United States for the Eastern 
.District of Pennsylvania. 

This was an action brought by the clty of Philadelphia agalnst the Western 
Union Telegraph Company to recover the amount of certain charges alleged 
to be due the city under ordinances thereof relating to the maintenance of 
pôles and wires in the streets. The action was commenced December 31, 
1891, in the court of common pleas No. 4 for the county of Philadelphia, Pa., 
where the plaintiff's déclaration was filed, and on March 3, 1892, upon péti- 
tion of the défendant, was removed into the circuit court of the United 
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States for the Eastern district of Pennsylvania, in which court the défend- 
ant filed its plea of nonassumpsit; and proceedings were had which resulted 
in the entry of a judgment on July 16, 1897, in favor of the défendant. The 
case is hère upon writ of error sued ont by the plalntifC. 

In the déclaration and spécifications, the plaintifC showed that on Decem- 
ber 21, 1880, an ordinance was passed by the proper authorities of the city 
of Philadelphia, entitled "An ordinance to provide for the payment of an 
annual charge for the use of telegraph pôles belonging to the city of Phila- 
delphia, and to carry the same into effect." That on January 6, 1881, an 
ordinance was pa.«sed entitled "An ordinance to regulate the érection and 
maintenance of telegraph pôles in the coiporate limits of the city of Phila- 
delphia," commencing as foUows, viz.: "Whereas, great inconvenience and 
annoyance hâve been occasioned to property owners by the placing of tele- 
graph pôles in front of their premises; and whereas, the lives and property 
of citizens travellng upon the public streets and highways bave been im- 
periled by the érection and maintenance of inadéquate or unsound telegraph 
pôles thereon, so that It has become necessary to establish a System for the 
proper inspection of such pôles and for the érection and maintenance there- 
of: Therefore," etc., — ordaining that the corporation, flrm, or individual 
maintainlng telegraph or téléphone pôles should obtain yearly a license from 
the superintendent of police and fire alarm telegraph for the maintenance 
thereof, and ordaining further as follows: "Tlie charge for issuing such 
license shall be the sum of one dollar for each and every pôle authorized 
to be maintained thereby, and shall be paid to the city treasurer for the use 
of the sald city." That on March 30, 1883, an ordinance was passed, enti- 
tled "An ordinance to regulate the introduction and use of underground 
conduits, wlres, and cables for electrical conductors in the streets of the city 
of Philadelphia, and to provide for charges for underground, overground, or 
overhead wires," etc., whereby it was ordained among other tliings, that ail 
corporations, flrms, or persons havlng telegraph, téléphone, or electric light- 
ing wires, electric conductors, or cables or pôles or fixtures. or over house 
tops, or in any way suspended above ground or placed underground, should 
make annually a return in writing of the number and location of wires, num- 
ber of miles of wire, etc., and "that on ail conductors or wires suspended 
above ground, excepting such as are used or owned by the city of Phila- 
delphia, an annual payment * * • of two dollars and fifty cents per mile 
or part thereof in length or wires or conductors for each and every wire or 
conductor used or to l)e used for télégraphie « * * purposes » « * 
shall be paid to the city treasurer," etc. The plaintifit" averred that the de- 
fendant had maintained within the corporate limits of the city of Phila- 
delphia, in the years 3885, 1886, and ]S87, 1.3^9 pôles; in the years 1888 and 
1889, 1,3.38 pôles; and in the year 1890, 910 pôles; and had maintained, on 
pôles and buildings, in the year 1885, 756 miles of wire; in the years 1886. 
1887, 1888, and 1889, 768 miles of wire; and in the year 1890, 787 miles of 
wire; and that by reason thereof, and by force of the said ordinances of 
1881 and 1883, the défendant was indebted to the plaintlfl! in the sum of 
.$19,170.50, with interest. The plaintiff further claimed the sum of $45 as 
the aggregate of charges due, under the said ordinance of 1880, for attaeJi- 
ments of wires to pôles owned by the city. In its affidavit of défense, the 
défendant company, by W. B. Gill, superintendent, averred that the said sum 
of $45 had been paid, and that, as to the amounts claimed for the years 
1885, 1886, 1887, and 1888, the same charges for the same years were souglit 
to be recovered in another suit brought by the city against the company in 
the said court of common pleas, at the June term, 1888, and thereafter re- 
moved into the said circuit court of the United States, in which suit judg- 
ment was rendered in favor of the company. The défendant company fur- 
ther averred that it was a corporation duly organized under the laws of the 
State of New York, with power to construct, maintain, and operate lines of 
telegraph in and through the varions states and territories of the United 
States, and that, on June 5, 1867, it duly accepted the provision of the act 
of congress approved July 24, 1866, entitled "An act to aid in the construc- 
tion of telegraph lines, and to secure to the government the use of the same 
for postal, military, and other purposes," and on June 8, 1867, filed its writ- 
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ten acceptance of the restrictions and obligations requlred by the sald act of 
congress wlth the postmaster gênerai of the United States; that by vlrtue 
of the sald act of congress, and under the authority thereof, the company, 
during ail the tlme for which the said charges were sought to be recovered, 
lawfuUy owned, controUed, maîntained, and operated lines of telegraph with- 
In the State of Pennsylvanla, of Avhlch Unes the said wlres and pôles erected 
and maîntained within the limita of the city of Philadelphla formed a part, 
Connecting wlth and forming parts of lines of telegraph extending between 
ail the States of the United States and the territories thereof; that during 
ail the said tlme the défendant used and operated the said lines for the trans- 
mission, by eleetrlclty, of intelligence between the states, and to and from 
the clty of Philadelphla, from and to points within other states and terri- 
tories, which communication of intelligence was commerce between the 
states; that the charges sought to be imposed by the said ordinances were 
laid for the purpose of producing, and would produce, revenue to the city over 
and above the cost of regulating and supervising the pôles and wlres above 
mentioned, and the eosts of Issuing llcenses therefor; that the charges were 
unreasonable, and were In amount more than 10 tlmes the cost of regulating 
and supervising the pôles and wlres and issuing licenses therefor, and hence 
constituted a tax on the pôles and wlres upon which they were sought to be 
Imposed; that the ordinances were void and of no efCect, because the city had 
no authority to Impose a tax upon the pôles and wlres, and because the ordi- 
nances were in conflict with the provision of the constitution of the United 
States conf errlng upon congress the power to regulate commerce with f oreign 
nations and among the several states. The défendant further averred that it 
had already pald to the commonwealth of Pennsylvanla ail taxes upon the 
value of the said pôles and wlres, as included in and represented by its 
capital stock, and upon the gross receipts derived from the use thereof, as 
provlded by the laws of the state, and which had been assessed thereon. 

The case was tried in the said circuit court of the United States before the 
court and a jury. The plalntifC conflned Its demand to the charges for the 
years 1889 and 1890, and put in évidence the returns made by the company 
for those years, as requlred by the sald ordinances, showing the mainte- 
nance by the company of 1,338 pôles and 768 miles of wlre during the year 

1889, and 910 pôles and 787 miles of wire during the ypar 1890. The amounts 
claimed, therefore, were $1,338 and $1,920 for the former year, and $910 
and $1,967.50 for the latter, aggregating the sum of $6,135.50. The plaintifC 
also put in évidence the said ordinances of 1881 and 1883. Wlth thls évi- 
dence the plaintiffi rested. The défendant company introduced in évidence 
in its behalf the charter of the company, a certified copy of the acceptance 
by the company of the provisions of the said act of congress, and the certifl- 
cate of the postmaster gênerai of the United States for the years 1889 and 

1890, stating and fixing the rates to be allowed the company for the trans- 
mission of messages of the United States; also, a statement of the number 
of telegraph pôles and miles of wire belonging to the city of Philadelphla, 
erected and maîntained in and over the streets thereof during the years 
1889 and 1890, as follows, vlz.: 1889, number of pôles 5,117, miles of wire 
903%; 1890, number of pôles 5,309, miles of wlre 758. The only witness 
on behalf of the défendant was W. B. Gill, superintendent of the company 
for the "Sixth District," which was described by him as extending from the 
Potomac river to the Allegheny mountains, and from the state line of New 
York to the state Unes of Maryland and West Virginia. He had been the 
company's superintendent for territory inclusive of the clty of Philadelphla 
since the year 1879, and in the employ of the company since 1863. He tes- 
tifled that the wlres of the company In that city were used in Interstate and 
f oreign communication, and that the gréa ter part of the government's cable 
business passed over thera. "As to inspection," the witness said, "we hâve 
always understood that the linemen employed by the city, in thelr général 
rounds in the attention to their own matters, wherever they notice any of 
our pôles out of shape or out of line or that need renewing, eall our atten- 
tion to It, just the same way as our linemen. We hâve employed hère at 
Philadelphla, for our purposes, three linemen. Those men are sent out to' 
mend a broken wire or to remove a cross, and If, while out on thelr service, 



CITY OF PHILADELPHIA V. WKSTERX UNION TEL. CO. 457 

they notlced anythlng wrong with the Une, they would make a report of It. 
It is llke as if you were walklng along the street, and saw somethlng wrong 
yourself, and knew the party; you would call thelr attention to it. That is, 
In gênerai, what you might call 'inspection.' As to any gênerai Inspection 
of Unes, there is none made by us, and we do net think there is any made 
by the city, for the reason that there is no necessity for such a thing." 
The witness stated that he did not reeollect that within the past five years 
the Company had recelved from the city as many as fifteen notices to repair 
a pôle or wire. No one could ascertain, except by climbing a pôle, and ex- 
amining the attachments, whetlier a wire was or was not in a safe condition. 
It was a practical imposslbillty to ascertain the condition of a wire by 
looking at it from the street Before the introduction of the electric light 
and the trolley Unes, there was no danger arising from broken telegraph 
wires. A telegraph wire might become a conductor for an electric light 
current by coming in contact with a light wire. He further stated that in 
the city of Philadelphia the average number of company's pôles per mile 
of its Une was about 37, and the average number of wires to the pôle at 
least 20. "The cost per annum of maintaining the [company's] plant, in- 
cluding the materlal and the labor,— and that labor, of course, removes aU 
the crosses and any of the wires that are broken, and also does the office 
work, and if any of the wires are knocked down by falling timber, or from 
heavy storms, sleet, or otherwise, the refurnishing of that,— averages, and 
bas for a number of years in this district, from $2.66 per mile to $2.90, 
per annum;" that is to say, from $2.66 to $2.90 per mile of wire per 
annum. On the basis of 37 pôles to the mile, and 20 wires to the pôle, 
the amount chargea by the city for inspection, under the ordinances in 
question, would be $37 for pôle charges, and $50 for wire charges, aggre- 
gating $87, or $4.35 per mile of wire per annum. On cross-examinatlon, Mr. 
GUI said he did not reeollect that in 20 years any one had been injured in 
the city by falling pôles of the défendant company. As to induced cur- 
rents, no additional inspection was necessary to guard against them. By 
the rules of the clty's electrical bureau, wires were not permitted to be 
placed within two feet of each other. With wires at such distance, there 
was no practical inconvenlence from induction. A sudden frost did not 
break many telegraph wires, but a heavy sleet storm would break them. 
Such a storm did not occur more than once or twice a year. The electric 
light wires were charged with a current of nearly 3,000 volts. If a broken 
telegraph wire should fall across an electric light wire,. and eut through 
the insulation, the telegraph wire would become a conductor for the light 
current. If the telegraph wire should then come in contact with something 
furnishlng a strong electrical résistance to the current, a fire or death would 
resuit. If the current had résistance by a live human body, death would 
resuit; but, if there was no résistance, the telegraph wire would be melted. 
If a person should touch the wire, it would kill him. There had been such 
occurrences in the city. Pires would not be caused In telegraph offices by 
telegraph wires carrying electric light currents. Such results were guarded 
against by the use of a protector on each wire. In the course of the cross- 
examination the witness was interrogated by counsel as foUows: "Q. There 
hâve been quite a number of ordinances, hâve there not [concerning thb 
subject of electric wires]? A. Yes, sir. Q. Therefore, such expense as the 
city incurs in connection with the meeting of Its councils goes towards the 
régulation of electric wires?" Thèse questions were objected to by the de- 
fendant's counsel, and, upon a négative answer by counsel for the plaintiffl 
to the court's Inquiry whether spécifie proof was intended to be made of 
the actual cost of passing ordinances, the court said: "The clear statement 
that counsel had made, by whom the question is asked, indicates that the 
object is to in some manner apportion the gênerai expenses of the législa- 
tive department of the municipal government of Philadelphia with respect 
to the passage of particular ordinances relating to electric wires, and the 
court holds that it is too remote, vague, and uncertain to be admissible." 
An exception was noted for the plaintifï. TJpon redirect examination the 
witness stated that, from his expérience and knowledge of the matter, his 
Judgment was that the issuing of permits and the inspection and super- 
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vision of the telegraph lines dld not cost the clty over 50 cents per pôle; that 
50 cents wotild be a libéral amount covering the cost. This did not Include 
any expansé connected with the inspection of wires. There was no In- 
spection of wires. No one could stand on the pavement, and tell the condi- 
tion of a wlre. In recross-examination he stated that in this estimate of 
50 cents per pôle he did not allow for inspection of wires, for the reason that 
there was no such inspection. The police bureau did no worli in connec- 
tion with wires. ïhe witness never understood, he said, that the police 
had anything to do with making reports concerning the telegraph plant. 
They would not hâve intelligence that would enable them to make such 
reports. They mlght report hanging wires that they could see, but as to 
anything else they could not maké a report for want of knowledge. They 
could not report very well concerning defective pôles. They would not 
know a defective pôle. In the estimate of 50 cents per pôle there was noth- 
ing Included for services of police offlcers. 

In rebuttal, the plaintifC examined Abraham M. Beitler, judge of the 
court of common pleas No. 1 of the county of Philadelphia, who stated that 
he was director of public safety of the clty of Philadelphia from October, 
1891, until ï'ebruary, 1896, and that previously to 1891 he was for many 
years assistant in the clty solicitor's offlce. As director of public safety, 
the bureaus of police, fire, health, clty property, building Inspection, and the 
electrical bureau were under his direction. Eegarding the bureaus whose 
business has relation to the subject of telegraph pôles and wires not belong- 
ing to the clty, the witness said: "In a gênerai way, the location of tele- 
graph lines was exclusively under the jurisdlction of the electrical bureau. 
Their régulation was under the control of the electrical bureau. Their 
supervision was under the bureau of police and the electrical bureau; and, 
in certain contingencies in fires, the fire bureau had to do with the wires; 
but that was simply in the way of belng relleved of an impediment that 
was in their way when a fire was in a street incumbered with pôles and 
wires. * * ♦ The electrical bureau. In the flrst place, issues permits for 
the érection of pôles and the stringing of wires. Without a permit the 
work would be stopped by the police. In the next place, the electrical 
bureau looks after the financial portion; that is, the receipt for the license 
charges. In the third place, the electrical bureau attends to reports brought 
in by the police bureau that involve repairs, eithcr by the clty on her own 
lines or by telegraph companies throughout the city." Being Interrogated 
as to the dutles of the employés of the electrical bureau, the witness said: 
"In the flrst place, it is the duty of Ohief Walker's men [of the electrical 
bureau] to see that the wires are run throughout the city of Philadelphia 
so as not to interfère one company with another, and so as not to interfère 
with the city's service, which, so far as the transmission of police intelli- 
gence and fire alarms Is concerned, we regarded as of prime importance; 
and, in the next place, to see that, after those structures are put up, they 
are kept In good shape and condition. Then, upon occasions, Chlef Walker 
has to do with relleving the flre bureau of ail Impedlments In case of a fire; 
for Instance, if an alarm of flre came in there to the electrical bureau, and 
its attention Is directed to the fire, there Is a force sent out to the scène of the 
flre just as the policemen and firemen are. One or more Inspcctors and 
one or more linemen wlll go to the scène of the fire for two purposes: Flrst, 
to relleve the flre bureau from the hindrance of the wires; and. In the sec- 
ond place, to see that as little harm as possible Is done to the service con- 
ducted through the overhead wires." With regard to the work done by the 
police bureau In connection with pôles and wires, the witness said: "The 
police bureau was under me from October, 1891. I présume their dutles 
were the same prior to that time. Every pollceman, in addition to per- 
formlng strlctly what is police duty,— that is, arresting criminals, and maln- 
taining the public peace on the highways,— Is also an Inspector, not only 
from the sanitary standpoint, but also from the standpolnt of safety to 
pedestrians on the highways. He is required to report anything that he 
observes that may cause Injury to Personal property and to individuals, 
and he is required to make those reports as often as he observes anything 
that requires the attention of any bureau or department. He must report, 
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for Instance, broken manholes, leaning telegraph pôles, dangling wires, 
swinging signs when the supports are loose, bad pavements, holes in the 
sidewalk, and anything which reqnires the attention of the city or anybody 
else to insure the safety of the public, as he must also report anything un- 
sanitary that requires the attention of the department of publie worlis, 
of the bureau of health, or the department of public safety." As to whether 
it was the duty of police offlcers, prier to the time when the witness became 
director of ' public safety, to make report of the condition of afCairs in the 
streets causing danger to travel, there was no question, the witness said, 
that the duty existed, and he had no doubt it was performed. The witness 
was not cross-examined. The plaintlfi: also introduced in rebuttal the testi- 
mony of David R. Walker, who stated that he had been connected with the 
department of public safety for over 40 years, and had been chief of the 
electrical bureau about 14 years. When the bureau received notice, he said, 
that a pôle or wire was détective, they immediately had it removed. "If 
it is a dangling wire," he continued, "the electrical bureau removes it,— 
takes it out of the road. If it is a number of cases, we notify the company, 
whoever it belongs to. ïhese things are reported to the bureau by the 
police offlcers and the firemen, as well as by citizens. We receive a great 
many complaints from citizens that there is a dangerous wire over the roof 
of their houses, or hanging down in front of the house. The duty of the 
manager in charge is to send a lineman or Inspecter. We most generally 
send a lineman to remove that wire, or see what kind of a wire it is,— 
whether it is an electric llght wire or a telegraph or téléphone wire." Cur- 
rents from electric llght wires were conducted into houses; and there were 
quite a number of cases in which a broken wire fell across a trolley wire, 
and the current was conducted from the trolley wire to a tin roof, thence 
to a drain pipe, and from the drain pipe to a lead pipe in the house, by 
which persons were shocked. By somewhat similar means, a policeman 
who was trying the doors on his beat, and who had one hand on a door knob 
and the other upon a water spout, was knocked down by a current which 
came down the spout from the tin roof. There was a case in which a guy 
wire fastened to one of the city' s pôles conducted an electric light current 
to a signal box attached to the pôle, and a boy whose attention was attracted 
to the box by sparks coming from it, and who placed his hand on it, was 
killed. Being asked how often such things happened, the witness answered 
that the bureau had crossed wires and other troubles to deal with more 
or less every day. Conditions of weather affected the wires somewhat. 
In stormy or windy weather they broke more or less. The amouuts appro- 
priated for the electrical bureau for the years 1889 and 1890 were, respec- 
tlvely, $103,844.69 and $137,803.15. The appropriation for flxed salaries 
was $35,800 for 1889, and $42,000 for 1890. Of the latter amount, $40,960 
was expended. Upon cross-examination, Mr. Walker testlfied that the kind 
of pôles put up by the défendant company would last, in ordinary circum- 
stances, 10 or 12 years. The danger to life and property from the escape 
of electric currents had ail arisen since the introduction of the electric light 
and trolley wires. The bureau had a great deal of trouble with wires that 
were originally erected by divers persons secretly and wlthout authority, 
and which, being abandoned and allowed to f ail down, were adapted to cause 
damage and to set fire to houses. There was little trouble with telegraph 
wires, because the larger number of them were on pôles. The telegraph 
companies, in most cases, took down wires when they abandoned them. In 
the year 1889 the city had 5,117 pôles and 903% miles of wire, and iu 1890 
it had 5,309 pôles and 758 miles of wire. The city had from 1,500 to 2,000 
points of communication; that is, places where the city officiais or employés 
could use the city's wires for the purpose of signalhig or telegraphing. In 
the years 1&89 and 1890 the city employed, respcctively, 12 and 14 men to 
inspect and take care of the city lines. In those years there were about 
1,200 electric lights in the city. In 1897 the number of lights under the 
supervision of the bureau was 0,3G1. The electric light companies used 
their own pôles and those of the city. A few of their wires were on the 
telegraph company's pôles. The city also used the telegraph company's 
pôles. For such use It paid nothing to the company. The ordinances au- 
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thorlzlng the construction of a Une usually provided that the clty should 
hâve the use of the pôles wlthout cost. As to the portion of the aforesald 
amounts approprlated for the electrical bureau which could be regarded as 
applicable to the expansés of Inspection of telegraph wlres, such portion 
would include, for the year 1889, the amount of salaries for the year, and 
the sum'bf $11,000 for repairs; and, for the year 1890, the salaries for that 
year, and the sum of ¥12,079.19 for repairs; and also, for each year, the sum 
of $500 for horse keep, and a very small sum for statlonery. "Neither the 
draftsman, the batteryman, the assistant batteryman, nor the plumber, em- 
ployed by the bureau, had anything to do with inspection of Unes belonging 
to the telegraph company. Therefore the amounts of their salaries should 
be deducted from the portion of the appropriation applicable to expenses 
of Inspection. George E. Wagner, also called by the plaintiff in rebuttal, 
stated thât he was the président of a Philadelphia association of fire under- 
writers, had been vice président for a time and président for a time of an- 
other slmllar organlzation, and had been in the Insurance business 31 years. 
He was asked the question foUowlng: "Q. Are you able to tell the court 
and Jury to what extent, if at ail, the Introduction of electrlc wlres over- 
head in a clty, afCects the liabllity to lire?" This question was objected to, 
the objection sustalned, and an exception noted for the plaintifC. 

The examination of wltnesses being concluded, counsel for the plaintlfC of- 
fered In évidence the ordinance of December 28, 1889, approprlatlng for sala- 
ries for the bureau of police the sum of $1,678,197.57, and a similar ordinance 
passed in the year 1888, in which the appropriation for salaries of police 
officers for 1889 was $1,657,300. This évidence was admitted against the 
objection of the défendant, and to Its admission the défendant excepted. 
At the close of the évidence, counsel for the plaintiff stated that there was 
no dispute between counsel for the défendant company and himself over the 
proposition that, under ail the testimony, the case should be passed upon by 
the court, and requested that a verdict be directed for the plaintiff. Coun- 
sel for the défendant company stated that he agreed with counsel for the 
plalntlff'iiiat the case should be decided by the court, but objected to the 
directing of a verdict for the plaintiff. On Aprll 23, 1897, the court directed 
the Jury to flnd for défendant. 

E. Spencer Miller, for plaintiff in error. 
Silas W. Pettit, for défendant in error. 

Before SHIRAS, Justice, and ACHESON, Circuit Judge, and KIRK- 
PATEICK, District Judge. 

SHIRAS, Circuit Justice (after stating the facts). It must be 
regarded as settled that it is lawful for a state to impose taxes upon 
.property owned and used within it by a corporation of another state, 
even when such corporation is engaged in interstate commerce, and 
that the exaction of a license tax is a valid exercise of power by 
municipal corporations, in order to cover expenses to which they may 
be put in the enforcement of their police rules and régulations. Tele- 
graph Co, V. Attomey Greneral, 125 U. S. 530, 8 Sup. Ot. 961; License 
Tax Cases, 5 Wall. 462; Wiggins Ferry Co. t. City of East St. Louis, 
107 U. S. 365, 2 Sup. Ct. 257; Postal Tel. Cable Co. v. City of Charles- 
ton, 153 U. S. 692, 14 Sup. Ct. 1094. But thèse propositions are not 
disputed by the plaintiff in error. It is, in fact, conceded, that the 
charges in question were imposed under the police power, and are 
valid if they are reasonable in their amount and in their mode of col- 
lection. The claim is that such charges, to be reasonable, must be 
limited to such amount as is necessary to reimburse the municipality 
for the expenses to which it is subjected in the enforcement of such 
inspection rules and régulations as it may lawfully enact, and that 
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in the présent case the amount of tlie chargea imposed by the ordinan- 
ces is excessive, and so far above the reasonable expenses of the city 
that the ordinances are void. Whether the ordinaiices are reasonable 
can be judicially inquired into. When it is said, in some of the cases, 
that such a question is for the détermination of the court, it is not 
meant that the question may not properly be submitted to a jury. 
What is meant by such observations is that courts are not precluded 
from considering the reasonableness of the législative act prescrib- 
ing the terms and amount of the charges. It has sometimes been 
urged that such questions are peculiarly suited for législative déter- 
mination. And it must be admitted that there is a presumption in 
favor of the validity of the action of the législative body, and that 
the évidence to justify a court in holding othervrise must be clear 
and convincing. Still, it must be regarded as conclusively settled 
that the législative authority to impose license fées or charges is 
not absolute, and must be exercised with due regard to the rights of 
the corporations to be affected. 

Regarding, then, the issue to be tried as one of fact, we think it is 
one which, from its nature, is eminently fit for the détermination of a 
jury. The expenses attending direct régulations and oversight are 
not only to be considered, but also the incidental cost to which the 
municipality is subjected in providing for and maintaining a proper 
System of supervision. We cannot undertake to specify ail the par- 
ticulars which should be brought into view where the reasonableness 
of a municipal ordinance is challenged in a court; but we think 
that the rule laid down in Cooley, Const. Lim. (Ed. 1886) p. 242, may 
be safely adopted: "A municipal corporation may impose under the 
police power such a charge for the license as will cover the necessary 
expenses of issuing it, and the additional labor of offlcers and other 
expenses thereby incurred." "While we think that the détermination 
of such difficult questions of fact falls properly within the province 
of a jury, we do not mean to attribute error to the action of the court 
below in withdrawing the présent case from the jury by giving a 
peremptory charge to find for one of the parties. That was done, as 
the record discloses, at the request of the counsel of both the parties, 
and, of course, would not présent a proper ground of exception to such 
action of the court. 

In speaking of the question as one specially suited for détermination 
by a jury, we bave référence to an action at law brought, like the 
présent one, to enf orce the provisions of an ordinance ; not to a case 
where, by a suit in equity, the validity of the ordinance is assailed, 
and where, of course, the évidence is to be considered and the ques- 
tion determined by the chancellor. But whether the question is left 
to the détermination of the jury, or, as in the présent case, the court 
gives a peremptory charge, in either event a wide scope should be given 
to the admission of évidence. Not only is there a presumption in 
favor of the validity of the action of the législative body, but the 
facts upon which that action proceeds are so numerous, and so liable 
to fréquent changes, courts should act cautiously in dealing with such 
a case, and admit évidence of ail facts and circumstances that seem 
to bear, even somewhat remotely, upon the issue. As was said by 
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the suprême court of Pennsylvania, in Allentown v. Telegraph Co., 
148 Pa. St. 119, 23 Atl. 1070, the amount of tlie license charges rests 
witli the citj councils in the first instance, and it is only where such 
discrétion has been manifestly abused that the courts are justifled in 
interfering. 

In this view of the peculiar nature of the case, we think the trial 
court erred in excluding the évidence otïered on behalf of the city, 
going to show that considérable additional expense, in providing a 
greater number of flre companies and apparatus, is rendered necessary 
by the electric wires suspended in the streets. If, indeed, a new con- 
dition of affairs has been caused by the érection of wires and pôles 
in the thoroughfares of the city, which makes it proper for the au- 
thorities, in order to protect life and property, to increase its police 
and are force and equipment, we think such a state of facts might be 
shown, and was a proper matter for considération in flxing the amount 
of the license charges, and in passing upon their reasonableness. So, 
further, we think there was error in excluding the évidence ofEered 
of the expenses to which the city is, from time to time, put in con- 
nection with the meeting of its councils for the purpose of regulating 
the érection of wires and pôles. Undoubtedly, there is force in the 
observation of the court, in rejecting this ofEer, that it was too remote, 
vague, and uncertain ; and if the rejection had been placed upon that 
ground alone, leaving it open for the plainttff to amend his offer, 
by making it more spécifie, we should not hâve folt înclined to over- 
rule the action of the trial court in this particular. But this ruling 
must be considered in connection with that just previously made, and 
in which the court defined and restricted the fleld of inquiry in the 
following terms : "For the purposes of this trial, the évidence must be 
conflned to the issue thus stated, 'that the license fee which can be 
sustained is only such as will legitimately assist in the régulation, and 
it should not exceed the necessary or probable expense of issuing the 
license, and of inspecting and regulating the business which it cov- 
ers.' " "We are unwilling, in a case like the présent, to approve the 
total exclusion from considération of expenses occasioned by the neces- 
sity of additional or more fréquent meetings of the councils. "V^Tiat 
would be a proper allowance for such items it is not easy to say. But 
such expenses may be regarded, in a légal sensé, as incurred at the 
request or instance of the companies whose business renders them 
necessary. The difflculty of estimating and apportioning such ex- 
penses is, no doubt, great; but it lies in the nature of the subject- 
matter,, and does not warrant the contention of the companies that 
the license charges should not be influenced by any considération of 
such necessary expenses. 

By its référence to the préviens case between the same parties, 
reported in 40 Fed. 615, we do not understand the trial court to hâve 
meant that the judgment in that case was conclusive of the présent 
controversy. It was not so pleaded. On the contrary, it was merely 
elaimed, in the affidavit of défense, that the judgment in the former 
case was conclusive in respect to the charges for the years 1886, 1887, 
and 1888. This was conceded by the plaintiff, and the présent trial 
was restricted to the charges for the subséquent years, 1889 and 1890. 
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Nor was the record of the previous case put in évidence. Not hav- 
ing pleaded the former judgment as res adjudicata, and not having put 
in évidence tlie record, tlie défendant vs'as in no position to demand 
that the former judgment should be regarded as conclusive in the 
présent case. No such proposition was urged in the court below, nor 
is it before this court for considération. Understood, then, as refer- 
ring to the previous case as authority for holding the question of the 
reasonableness of the ordinances to be open to judicial inquiry, the 
observations of the court below were proper, and, indeed, as already 
said, such view of the law is not questioned by either of the parties. 
The first, second, and third assignments of error are sustained; the 
judgment of the circuit court is reversed ; and the cause is remanded 
+0 that court, with directions to award a new trial. 



ALTEN v. McFALL. 

(Circuit Court, N. D. New York. OctoBer 17, 1898.) 

Insurance— Limitation of Action — Estoppel. 

A court will not enforce the short privfite limitation fixed by an In- 
surance policy for the hringing of an action thereon, where there was at 
no time a déniai of liability, and the delay resulted from the expectation 
of the insured, induced by the insurer, that the Icss would be paid with- 
out suit as soon as funds could be provided.i 

This is an action at law on a marine insurance policy. 

Ingram, Mitchell & Williams and Orestes C. Pinney, for plaîntifl. 
Clinton & Clark, George Clinton, and Alfred W. Gray, for défendant. 

COXE, District Judge. This action is to recover on a "Lloyds" 
policy of insurance for the loss of the schooner "Eed White and Biue" 
which was wrecked on Whaleback reef, in Green Bay, in the early 
part of September, 1895. The cause was tried at Buffalo in Septem- 
ber, 1898, before the court, a jury having been waived. The only 
question which it is necessary to consider is whether the action was 
commenced in time. Ail other questions were disposed of at the 
trial, the question of limitation alone being reserved for the submis- 
sion of authorities. The policy contains a provision that it shall be 
void "unless prosecuted within one year from the date of the loss." 
The action was commenced July 9, 1897. The plaintiiî contends that 
the limitation did not begin until the amount to be paid was due; 
that it was not due till flnally adjusted; that this adjustment did not 
take place until September, 1896, and that the suit was brought in 
less than a year thereafter. The défendant insists that payment 
became due 60 days after service of the proofs of loss — ^namely, March 
1, 1896, 'and that the limitation expired on the last day of February, 
1897. Assuming the défendant to be correct is the policy avoided? 

1 As to limitation of actions in insurance suits, see note to Steel v. Insur- 
ance Co., 2 C. C. A. 473. 
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ïn Thompson v. Insurance Ce, 136 U. S. 287, 10 Sup. Ct. 1019, the 
court, at page 299, 136 U. S., and page 1023, 10 Sup. Ct., say: 

"It would be coûtrary to justice for the insurance company to hold out the 
hope of an amicable adjustment of the loss, and thus delay the action of the 
insured, and then be permitted to plead this very delay, caused by ItB course 
of conduet, as a défense to the action when brought." 

See, also, Steel v. Insurance Co., 2 C. C. A. 463, 51 Fed, 715. 

It is thought that the testimony brings the cause within this doc- 
trine. Without attempting to discuss the évidence in détail the 
court is convinced that the plaintifif's delay was due to the conduet 
of the défendant and other agents of the underwriters. At no time 
was there a déniai of liability. Every act and every written and 
spoken word of the défendant and his associâtes indicated that the 
loss would be paid without suit as soon as the underwriters could 
devise ways and means to meet it. At the time in question the 
affairs of the insurers seem to hâve been involved in confusion. Sev- 
eral of them, apparently, distrusted their agent. There were many de- 
mands and an empty treasury. The plaintiiî was given to understand 
that they were endeavoring to meet their obligations and that his loss 
would be paid as soon as they could provide the funds. If, in their 
embarrassed condition, he had precipitated a suit and added a Mil 
of costs to their other burdens he might hâve subjected himself to a 
charge of bad faith. He had a right to assume that the insurers rec- 
ognized his claim, intended to pay it and would pay it as soon as they 
could raise the money. The court ought not to be overzealous in 
enforcing a short private law of limitation where it is plain that the 
défendant has not been injured and where his conduet is such as to 
induce the plaintiff to believe that he did not intend to rely upon such 
a provision. The plaintiff is entitled to judgment. 

NOTE. I do not overlook the fact that counsel hâve argued the question 
of unseaworthiness. My own understanding was that this question was not 
reserved, but, however this may be, I do not think the défense can prevail. 
The fact that the compass dld not reglster accurately at the time of the loss 
Is not sufflcient to sustaln a flnding that the schooner was unseaworthy at 
the time of the Insurance. 

I do not think extended flndings are necessary, but If the plaintifiC's attor- 
neys wish such flndings they may prépare them, and if, after submitting them 
to the defendant's attorneys, they cannot agrée, the flndings may be sub- 
mitted to me for settlement 



McINTOSH-HTJNTINGTON CO. v. REED. 
(Circuit Court, W. D. Pennsylvanla. January 3, 1898.) 

1. Principal and Surbtt — Distinction bbtwben Suretyship and Guarantt. 
The distinction between the obligating of a surety and a guarantor is 
that the surety undertal^es to pay if the principal does not, while the 
guarantor undertalses to pay if the principal cannot. 

8. Same— Construction of Contract— Surettship or Guabantt. 

A written instrument recltlng that, for the purpose of obtaining crédit 
with a manufacturing company for a third person, the maker guaranties 
the account of such third person, within certain limits as to time and 
amount, and agrées on demand to pay any balance unsettled on a certain 
date, is a contract of suretyship, and not of guaranty; and on Its dellvery 
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by the beneflclary, anfl the extension of crédit by the payée, the maker 
became absolutely and directly liable to the payée for any balance due 
on- the date named, wlthout notice of Its acceptance by the payée. 

This is a suit on an instrument given to secure payment for goods 
furnished by plaintiff upon a written contract or order. 

The following are copies of tlie order, and the instrument securing 
the same, referred to in the opinion as Exhibits A and B. 

Exhibit A. 

Cleveland, Dec. 6, 1895. 
The Mclntosh-Huntlngton Co., Cleveland, O.— Gentlemen: Please enter my 
order for one hundred Crawford bicycles, at the following priées: #23, $30; 
#25, $33; #27, $3T. Ladies' machine, advance $1.50 each. Ail f. o. b. 
Hagerstown, Md. Terms, 60 days, with bond, or 2% for cash if paid within 
10 days from date of invoice. Terri tory: It is understood that I am to hâve 
the exclusive control of Crawford bicycles, under Crawford nameplates, in 
the following counties In Pa.: Brie, Crawford, Warren, Venango, Mercer. 
It Is understood that you are to hâve privilège of selling same machines in 
this territory under your own brand. I will furnish spécifications and give 
dates of shipment on or before Dec. 15th. I will also furnish you a good 
bond for my probable purchases during the season. 

Tours, truly, Léo Schlaudecker. 

Approved Dec. 16. 
Enrlght 

Exhibit B. 

Guaranty. 

For the purpose of obtalning crédit for Mr. Léo Schlaudecker, of Erie, Pa., 
I hereby guaranty his account with the Mcintosh-Huntington Co., to -the 
extent of four thousand dollars ($4,000), to cover ail purchases made be- 
tween Dec. 6th, 1895, and January 15th, 1897. In the event of the said Mc- 
lntosh-Huntlngton Co. havlng a claim against the said Léo Schlaudecker 
unsettled on January 15th, 1897, I agrée to pay same ten days after the de- 
mand bas been made upon me. 

[Signed] Chas. M. Keed. 

H. C. Parsons, for plaintifC. 
T. A. Lamb, for défendant. 

BUFFINGTON, District Judge. TMs suit is brought by the Mc- 
intosh-Huntington Company against Charles M. Reed to recover the 
sum of $3,981.09, with interest from January 15, 1897. Trial by 
jury was waived. The court flnds the facts and law as herewith noted ; 

Findings of Fact. 

(1) The plaintiff is a corporation duly organized under the law of the 
state of Ohio, the défendant is a citizen and résident of the state Oi 
Pennsylvania, and the amount in dispute is |3,981.09, with interest. 
(2) On December 6, 1895, Léo Schlaudecker gave to the plaintiff Com- 
pany a written order for bicycles, and subsequently the plaintiff Com- 
pany sent to Schlaudecker, for signature by Reed, the paper on which 
this suit is based, which paper Reed signed on December 10, 1895, 
and returned to Schlaudecker. (Copies of said papers are herewith 
attached, marked Exhibits A and B, and are parts of thèse findings.) 
This latter paper Schlaudecker returned to the plaintiiï. Meanwhile 
the Schlaudecker order had been in the hands of one Enright, the 
crédit man of the plaintiff, awaiting the return of Reed's paper. On 
89 F.— 30 
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receipt of it, Enright, on December 16, 1895, stamped the order "Ap- 
proved," and thereafter bicycles were furnished Schlaudecker on the 
strength of Keed's engagement. No notice was given to Eeed by the 
plaintifE of its acceptance of Schlaudecker's order, or of his (Reed's) 
engagement, or of the furnishing of bicycles to Schlaudecker. (3) On 
January 15, 1897, there was owing by Schlaudecker to the plaintifl 
for bicycles furnished as above the sum of |3,981.09. Notice was 
given the défendant of said fact on said day, and on January 26, 1897, 
demand was made of him for payment. No payment was made, 
and thereafter suit was brought to recover that sum. 

Conclusions of Law. 

As found above, Schlaudecker had placed an order for bicycles 
with the plaintiff, and, by the terms of his order, had agreed to f urnish 
security for his probable purchases. In pursuance of that arrangement, 
plaintiff furnished Schlaudecker with the forms of security desired. 
This paper the défendant signed, and placed in Schlaudecker's hands. 
The latter delivered it to the plaintiff, and it thereupon extended to 
him the crédit desired. T\Tiat was the relationship established thereby 
between the plaintiff and the défendant? Kramph v. Hatz, 52 Pa. St. 
529, draws the distinction between a surety and a guarantor. A surety 
undertakes to pay if the debtor does not, while a guarantor undertakes 
to pay if the debtor cannot. In Eeigart v. White, Id. 440, it is 
stated that in suretyship there is a direct liability to the creditor 
for the act to be performed, while a guaranty is a liability only for 
the ability of another to perform this act. In Seltzer v. Greenwald, 
2 Wkly. Notes Cas. 395, it is well said: "A suretyship is a direct 
contract to pay the debt of another. It insures the particular claim." 
Tested by this standard, it would seem that Keed's engagement was 
one of suretyship, and not guaranty. That the word "guaranty" 
was used in describing the paper, and that term employed in the under- 
taking itself, are not controlling facts. Sherman v. Eoberts, 1 Grant, 
Cas. 2G1. The true meaning of the paper is reached from ascertaining 
from the whole of it what it was meant to effect. The engagement 
therein specified was absolute, deflnite, and unconditional. There 
was no condition to be performed by the plaintiff, except the extending 
of the crédit which it was the averred purpose of the paper to secure. 
Upon such extension of crédit, and the existence of an unsettled ac- 
count within a fixed limit, and on a day certain, the absolute, uncon- 
ditional promise of the défendant to pay attached. The paper being 
an absolute, direct, and unconditional promise, engagement and as- 
sumption by the défendant, as his own, of Schlaudecker's indebtedness 
in existence on the day named, we see no reason why notice of the 
acceptance of that undertaking should be given the défendant. The 
paper was absolute and unconditional in its terms. Manifestly, it 
was given to Schlaudecker for delivery. Its self-announced purpose 
was to secure crédit; and the absolute, unconditional character of 
Reed's promise to pay the debt thus created, coupled with the ex- 
lension of the crédit sought, operated as an immédiate acceptance by 
lîeed's own authority of his offer of suretyship. See Eeigart v. White, 
52 Pa. St. 438. In accordance with thèse views, we are of opinion 
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the law is with the plaintiff, and that it is entitled to recover the amount 
of its claim, with interest. 

Finding of the Court. 

We find in favor of the plaintiff and against the défendant for the 
sum of 13,981.09, with mterest from January 26, 1897. 



DEXTER V. EDMANDS. 

(Circuit Court, D. Massachusetts. September 24, 1898.) 

No. 631. 

1. CORPOBATIONS— SUITS AGAINST StOCKHOLDERS OF FORKIGN COSPOEATION — 

Kansas Statutes. 

The constitution of Kansas contains the gênerai provision that stocli- 
holders shall be liable to creditors of a corporation for an additional 
amount equal to their stoclî. Gen. St. Kan. par. 1192, provides, among 
other things, that each stoel^holder shall be liable to each créditer whose 
exécution has been returned nulla bona. Hdd, that the statute does not 
merely provide a remedy for the enforcement of rights created by the 
constitution, but créâtes substantive rights, which inay be enforced in 
other jurisdictions in accordance with the forms of remedy there provided. 

2. Samb— Statutort Liability— Enforcement in Fédéral Courts. 

The rights given by such statute are neither répugnant to the public 
policy of the United States, or justice or good morals, nor calculated to 
injure the XJnited States or its citizens, and hence may be enforced by 
a fédéral court of another district under the rule of comity, even if it be 
coneeded that such court belongs to a différent sovereignty. Tlie dé- 
termination of the courts of a state that a foreign statute is contrary to 
its public policy is not binding upon a fédéral court sitting therein. 

3. Samb— CoNCLusivENESs of Judgmbnt against Corporation. . 

In a suit in a fédéral court of another jurisdiction to enforce the indi- 
vidual liability of a stockholder in a Kansas corporation, a judgment 
obtained against the corporation in Kansas is conclusive of its indebted- 
ness to plaintiff, being made so by the statutes of that state which is the 
domicile of the corporation. 

4. Samb— Plbading. 

An answer setting out that défendant sold and transferred his stoclc 
In the corporation before the cause of action In favor of plaintiff arose 
need not set out the partlculars of such sale nor the name of the trans- 
férée. 

5. Samb — Limitation— What Law Qovbrns. 

Though the tirde when a pight of action accrues against a stocliholder of 
a Kansas corporation is fixed by the law of Kansas, yet the length of time 
which must elapse before an action is barred must be determined by the 
law of the jurisdiction where the action is brought. 

This is an action by plaintiff, as a judgment creditor of the West- 
ern Farm Mortgage Trust Company, a Kansas corporation, to recover 
of défendant as a stockholder therein. Heard on demurrer to the 
answer. 

Jaquith & Bigelow, for complainant. 

Moses P. White, for défendant. 

LOWELL, District Judge. To the plaintiff's déclaration the de- 
fendant has flled an answer in eight paragraphs. The first of thèse 
contains a gênerai déniai. To the other seven paragraphs the plain- 
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tiff bas demurred. In this state of the pleadings, the sufflciency of 
the déclaration must first be determined. 

The déclaration sets ont that the plaintiff is a résident of New 
York, a créditer of the Western Farm Mortgage Trust Company, a 
corporation organized under the laws of Kansas, against which cor- 
poration he recovered judgment in the circuit court of the United 
States for the district of Kansas; that the exécution issued on the 
judgment was returned nuUa bona; that the défendant was a stock- 
holder in the corporation at the time of the return; and that the dé- 
fend? nt is therefore liable to the plaintiff, under the provisions of 
paragraph 1192 of the General Statutes of Kansas. 

That this déclaration duly sets ont a cause of action which would 
be enforced in the state courts of Kansas or in the fédéral courts for 
that state there is no doubt. Howell v. Manglesdorf, 33 Kan. 194, 
5 Pac. 759; Van Demark t. Barons, 52 Kan. 779, 35 Pac. 798. I 
hâve to décide if the circuit court of the United States for the district 
of Massachusetts will take cognizance of and enforce against the de- 
fendant this cause of action which the circuit court for the district of 
Kansas would undoubtedly take cognizance of and enforce. 

That the législature of Kansas intended, by paragraph 1192, to give 
to the créditer of a Kansas corporation, under the circumstances de- 
scribed in the déclaration, the right to proceed against a stockholder 
of the corporation in a forum other than that of Kansas, is clear. 
Howell V. Manglesdorf, 33 Kan. 194, 5 Pac. 759. The plaintiff has, 
then, a right against the défendant given him by the state of Kansas, 
which created the corporation and established and deflned the obliga- 
tions entered into by its stockholders. This right, thus established 
and deflned, was intended by Kansas to be enforceable in any forum 
which had jurisdiction of a stockholder's person. The défendant has 
been found by the plaintiff within the jurisdiction of this court, and 
this court is asked to enforce the plaintiff's right by giving him the 
appropriate remedy. See Flash v. Conn, 109 U. S. 371, 3 Sup. Ct. 263 ; 
Auer V. Lombard, 19 C. G. A. 72, 72 Fed. 209. 

To this demand the défendant makes several objections. 

First. He contends that paragraph 1192 does not, properly speak- 
ing, give the plaintiff a right against the défendant, but provides 
merely a remedy for enforcing a provision of the constitution of Kan- 
sas. Inasmuch as remédies pertain to the lex fori, the défendant 
argues that the plaintiff is not entitled in this court to a remedy pe- 
culiar to Kansas, but that, if he sues hère, he should seek, for the en- 
forcement of the right given him by the constitution of Kansas, some 
remedy provided by the forum of Massachusetts. The remedy which 
the plaintiff should hâve sought has not been indicated, but the de- 
fendant may say that the plaintiff should discover it. 

The distinction between remedy and substantive right is incapable 
of exact définition; indeed, the différence is somewhat a question of 
degree. Cooley, Const. Lim. 285 ; Pritchard v. Norton, 106 U. S. 124, 
132, 1 Sup. Ct. 102. The constitution of Kansas has laid down a 
gênerai principle, to wit, that stockholders shall be individually 
liable to the corporation's creditors for an additional amount equal 
to their stock. This right of the creditors of the corporation to col- 
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lect their debts from its stockholders, in order to obtain enforcement, 
needs not only a remedy, but needs also particularization before it 
can bave a deflnite meaning. Paragrapb 1192 does much more than 
provide a remedy for tbe right which Is given by the constitution. In- 
deed, the paragraph is chielly concerned with particularizing and more 
fully deflning that right which in the constitution is stated in gênerai 
terms. Paragraph 1192 provides that each stockholder shall be liable 
individually to each créditer who holds an exécution against the cor- 
poration which bas been returned nu lia bona. Now, the différence 
between a right vested in ail the creditors to proceed in one action 
against ail the stockholders, and a right vested in each individual 
creditor to proceed against any individual stockholder, is much more 
than a différence betvi'een two remédies; it is a différence between 
two substantive rights. The latter right the plaintiff is trying to en- 
force in this suit, while the défendant is trying to make him put up 
■with the former right. Whether the latter right shall be enforced by 
an action of debt, or of assumpsit, by a spécial action on the case, by 
an action authorized by some code, or even by a bill in equity, may be 
a question of remedy, to be determined by the lex fori. If, however, 
the statute of Kansas gives the individual plaintiff a substantive right 
to proceed against the individual défendant, and if this substantive 
right is in any way enlorceable in this court, it must be admitted, I 
think, that the form of action in this case bas been well chosen. The 
déclaration, therefore, cannot be held bad on the ground that the 
défendant has mistaken bis remedy. See Rhodes v. Bank, 13 C. G. A. 
612, 66 Fed. 512; Meehanics' Sav. Bank v. Fidelity Insurance, Trust & 
Safe-Deposit Co., 87 Fed. 113. 

Second. The défendant contends that the plaintiff cannot by any 
remedy enforce in this court this right given him by the laws of 
Kansas. The laws of one sovereignty hâve not the force of laws, 
properly speaking, outside the limits of that sovereignty, and the 
rights arising by virtue of those laws are not enforceable in a court 
foreign to that sovereignty, except through what is known as the 
comity of nations. Generally speaking, the court of one sovereignty 
does enforce, ex comitate, the rights which arise by virtue of the 
laws of another sovereignty; but to this gênerai rule there are 
several exceptions, and under one or more of thèse exceptions the 
défendant has attempted to bring this case. The two sovereignties 
involved are the United States and the state of Kansas, and it is at 
least doubtfui if a circuit court of the United States, even the circuit 
court of the United States for the district of Massachusetts, can be said 
to be the court of a sovereignty foreign to the state of Kansas ; but I 
will hère assume, for the sake of argument, that the laws of Kansas and 
the rights arising thereunder are to be treated by this court as if 
Kansas were technically a foreign sovereignty. It is a gênerai rule 
of international law that the courts of one state do not enforce the 
rights arising by virtue of the pénal laws of another state, and this 
principle is applied to the enforcement in a fédéral court of a penalty 
due by virtue of the laws of a state. The statute of Kansas hère 
relied upon, however, is not pénal. Huntington v. Attrill, 146 U. S. 
657, 13 Sup. et. 224, The other grounds upon which the court of one 
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sovereignty will refuse to enforce the riglits given by the laws of an- 
other are well stated in ïïiggins v. Kailroad Oo., 155 Mass. 176, 180, 
29 N. E. 534, quoted with approval in Huntington v. Attrill, 146 U. S. 
675, 13 Sup. et. 231: "If tlie foreign law oftends our public policy, 
or is répugnant to justice or to good morals, or is calculated to injure 
this state or its citizens, we are at liberty to décline jurisdiction." 

Can this court say that paragraph 1192 of the Laws of Kausas 
offends the public policy of the United States, or is répugnant to 
justice or good morals, or is calculated to injure the United States or 
its citizens? I think not. Indeed, I find it difficult to imagine what 
would be the condition of this government if the fédéral courts 
should refuse, on any of the grounds just mentioned, to recoguize 
and enforce the rights arising under a state statute which had been 
formally adopted, and was not contrary either to the constitution of 
the United States or to that of the state adopting it. Therefore, 
though I were to think this law of Kansas to be highly injurions and 
even immoraj, my objection to it would give me no discrétion to refuse 
to recoguize it, or to enforce rights arising thereunder. 

The state of Massachusetts is, for the purpose of this discussion, 
undoubtedly a sovereignty foreign to Kansas. The courts of Massa- 
chusetts can, if they see fit, détermine that this statute of Kansas is 
contrary to the public policy of Massachusetts and injurions to its 
citizens. That the courts of Massachusetts can refuse to enforce 
obligations arising under this statute is undoubted, and the défend- 
ant argues that, if Massachusetts has determined that the enforce- 
ment of thèse obligations is not to be undertaken by the courts of 
Massachusetts, the circuit court of the United States for Massa- 
chusetts is thereby precluded from enforcing them. The cases of 
Bank v. Eindge, 154 Mass. 203, 27 N. E. 1015, and Coffing v. Dodge, 
167 Mass. 231, 45 N. E. 928, are cited as settling that the enforcement 
of thèse obligations is against the public policy of Massachusetts.^ 
But, even if the state courts refuse to enforce rights like the plaintiff's, 
the fédéral courts do not follow their décisions. Boyce v. Tabb, 18 
Wall, 546; Whitman v. Bank, 2S C. G. A. 404, 83 Fed. 288. The 
intimations given in the opinions of the suprême court in Railway 
Co. V. Cox, 145 U. S. 593, 605, 12 Sup. Ct. 908, and in Stewart v. 
Eailroad Co., 168 U. S. 445, 448, 18 Sup. Ct. 106, concerning the 
refusai of the fédéral courts to recognize rights given by a statute of 
one state, if the policy of the statute conflicts with the declared policy 
of the state in which the court is sitting, were concessions made in 
the course of argument, and their effect must be conflned to the spé- 
cial class of statutory rights there under considération, — those aris- 
ing out of injuries to the person. The cases are mentioned only to 
show that they hâve not been overlooked. I am of opinion, therefore, 
that the déclaration is good. Concerning many of the questions here- 
tofore discussed, see McVickar v. Jones, 70 Ped. 754. 

1 NOTE. On September 23d, the suprême court of Massachusetts handed 
down a décision in Bank v. PJllis, 51 N. E. 207, holding that the courts of 
.Massachusetts wi!l eutorce rights like that sued on in Dexter v. Edmands. 
Had the above-meutioned décision l>een known to the circuit court, this para- 
graph of the opinion might hâve been omitted. 
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Having thus disposed of the déclaration, I am brought to the 
considération of the answer, to everj paragraph of which, except 
the flrst, the plaintiff has excepted. The second paragraph of the 
answer allèges that the plaintilf, who is a citizen of New York, has 
become guilty of champerty, under section 73 of the New York 
Code, by his purchase of the bonds in suit; wherefore the plaintiff's 
title to the bonds is invalid, and he ought not to be permitted to 
maintain this action. The third paragraph allèges champerty by 
section 74 of the New York Code, and the fourth paragraph allèges 
champerty at common law. The plaintiff confonds that the judg 
ment of the circuit court in Kansas, not having been obtained by 
collusion or fraud, conclusively establishes that the plaintiff is a 
creditor of the corporation, so that the validity of the plaintiff's 
claim against the corporation canuot be contested in this suit. That 
the statute of Kansas was intended to make the judgment con- 
clusive is plain. Bail v. Eeese (Kan. Sup.) 50 Pac. 875. See, also, 
Guerney v. Moore, 131 Mo. 650, 32 S. W. 1132. The case of Hawkins 
V. Glenn, 131 U. S. 319, 9 Sup. Ct. 739, as I understand it, décides 
that the efCect of a judgment against a corporation shall, in a suit 
to enforce the liability of its stockholders, be determined by the 
laws of the state "where the corporation dwelt, in référence to 
whose laws the stockholders contracted, and in whose courts the 
creditors were compelled to seek the reraedy accorded." In the 
last-named case, the trustée in insolvency of a Virginia corporation 
obtained in a court of Virginia a decree levying an assessment upon 
the stockholders. This assessment he sought to collect from a 
certain stockholder by action brought in the circuit court of the Unit- 
ed States for the Eastern district of North Carolina. The stockholder 
resisted upon the ground that he was not a party to the decree levy- 
ing the assessment. The suprême court held. not only that the decree 
was binding upon him, but also that its effect was to be determined, 
not upon considération of the laws or policy of North Carolina, or of 
the practice of the circuit court, but solely by interprétation of the 
Virginia statute, and in the interprétation of that statute the suprême 
court attac'hed great weight to the opinion of the highcïst court of Vir- 
ginia. See, also. Telegraph Co. v. Purdy, 162 Û. S. 329, 336, 16 
Sup. Ct. 810; Thomp. Corp. § 3392; 1 Cook, Stock, Stockh. & Corp. 
Law (3à Ed.) § 224; Mor. Priv. Corp. (2d Ed.) § 886. 

There is need to mention but two cases cited by the défendant which 
are supposed to contradict the opinion just exprppsed. Chase v. 
Curtis. 113 U. S. 452, 5 Sup. Ct. 554 , was a suit brought in the circuit 
court for the Southern district of New York upon a judgment recov- 
ered in a court of Pennsylvania against the officers of a New York cor- 
poration. The suprême court held that the New York statute estab- 
lishing the liability of the ofificers was pénal as against the officers. 
and so must be strictly construed. The courts of New York, which 
state had created the corporation and passed the statute, required the 
debt to be proved in the action against the corporation's officers, 
and did not, in that action, admit a judgment against the corporation 
as évidence of the debt. In enforcing the New York statute, the su 
preme court naturally declined to give to the judgment of the court 
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of Pennsylvanîa, either as évidence or as ground of action, any greater 
effect than wa? intended by the statute to be given to a judgment 
against the corporation, wliether rendered in New York or elsewhere. 
As the courts of New York had interpreted the New York statute to 
require that the corporation's indebtedness to the plaintifE should be 
established in the action against the corporate offlcers, the suprême 
court adopted the same construction of the statute, and declined to 
give the Pennsylvania créditer, having a judgment against the corpo- 
ration, any greater right than the New York statute had given to 
judgment creditors in gênerai. It will be seen, therefore, that, 
rightly understood, Chase v. Curtis supports the opinion hère ad- 
vanced, viz, that, in enforclng the individual liability of stockholders, 
the effect to be given to the judgment against the corporation is to be 
determined by the laws of the state which created the corporation. 

In Schrader v. Bank, 133 U. S. 67, 10 Sup. Ct. 238, the Manufac- 
turers' Bank was liable to the People's Bank as guarantor. After 
the former had gone into liquidation, certain proceedings were had 
concerning the debt guarantied which discharged the guarantor. The 
Manufacturers' Bank, however, agreed to continue its guaranty, and 
on this renewed guaranty judgment was obtained against it. The 
suprême court held that this "judgment against the corporation was 
not binding on the stockholders in the sensé that it could not be re- 
examined." The décision was rested upon Eichmond v. Irons, 121 
U. S. 27, 7 Sup. Ct. 788, which held that the renewed guaranty given 
by the Manufacturers' Bank was beyond the power of the bank's 
officers to create as a liability of the corporation binding the indi- 
vidual stockholders. The judgment recovered against the bank 
doubtless bound the bank, but, as the stockholders were not indi- 
vidually liable for ail corporate debts, they were permitted to show 
that the debt of the bank for which the judgment was recovered 
against it and for which it was sought to hold them liable belonged 
to an excepted class. See Thomp. Corp. §§ 3402, 3403. Inasmuch, 
therefore, as the judgment rendered against the corporation in Kansas 
is in this suit conclusive évidence of the indebtedness of the corpora- 
tion to the plaintiff, the demurrer to the second, third, and fourth 
paragraphs of the answer is sustained. 

The fifth paragraph of the answer sets out that the défendant sold 
and transferred his stock in the corporation in 1891, which was some 
years before the retum unsatisfied of the plaintilï's exécution, and 
that since the said sale and transfer he has never been a stockholder 
of the corporation. The facts alleged in this paragraph could prob- 
ably be given in évidence by the défendant under a gênerai déniai, 
and a spécifie setting forth of the facts in the answer may well be 
superfluous. The plaintiff, however, has not demurred upon this 
ground, but only because the answer does not state "the way in 
which [défendant] disposed of the stock," "nor to whom he transferred 
his said stock," "nor who became the owner of record." In thèse re- 
spects the answer is suflicient, and the demurrer to this paragraph 
is overruled. 

The sixth paragraph of the answer is a plea of the Kansas statute 
of limitations. It has repeatedly been decided by the suprême 
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court that the time during whicli an action can be bronght is deter- 
mined by the lex fori; in this case, the statutes of Massachusetts. 
Townsend v. Jemison, 9 How. 407; Telegraph Co. v. Purdy, 162 U. S. 
329, 339, 16 Sup. Ct. 810. It is true that, as stated by Judge (now Mr. 
Justice) Brown in Boyd v. Clarli, 8 Fed. 849, "where a statute gives a 
right of action unknown to the common law, and either in a proviso 
or in a separate section limits the time within which an action shall 
be brought, such limitation is operative in any other jurisdiction 
wherein the plaintifl may sue." See Walsh v. Mayer, 111 U. S. 31, 
37, 4 Sup. Ct. 260. But the Kansas statute of limitations hère relied 
upon by the défendant is not a limitation upon the particular statu- 
tory right of action hère sued upon, but is a gênerai statute, limiting 
actions upon "a contract not in writing, express or implied," and "upon 
a liability created by statute other than a forfeit or penalty." Such 
a statute does not govern this suit brought in this court. 

The case of Bank v. Francklyn, 120 U. S. 747, 7 Sup. Ct. 757, cited 
by the défendant, has no application hère. It décides that, where the 
statute of a state establishing a corporation makes its stockholders 
liable for its debts after a judgment obtained against the corporation, 
no action can be brought against the stockholders in fédéral courts 
sitting in other states until after a judgment against the corporation 
has been obtained. To a like eflect are Hawkins v. Œenn, 131 
U. S. 319, 9 Sup. Ct. 739, and Glenn v. Liggett, 135 U. S. 533, 16 Sup. 
Ct. 867. Thèse cases décide that the time at which the defendant's 
liability accrues so as to start the running of the statute of limitations 
is determined by the statute establishing the corporation, and not by 
the lex fori; but one of the cases, at least, plainly intimâtes that the 
lex fori does fix the length of time during which the plaintiff's liability 
attaches. 135 U. S. 547, 10 Sup. Ct. 867. To the same efCect is the 
décision in Andrews v. Bacon, 38 Fed. 777, which holds that the law 
of the state establishing the corporation détermines if the debt which 
the plaintiff seeks to collect rests upon a specialty. If the language 
of the opinion is susceptible of a wider interprétation, it must be read 
with référence to the points raised and the authorities cited. The 
demurrer to the sixth paragraph is sustained. 

The seventh paragraph allèges that the liability of the stockholders 
under the statutes of Kansas accrues to the beneflt of the receiver 
of the corporation, and not to the beneflt of the corporation's cred- 
itors individually. As has already been stated, this is not the in- 
terprétation of the statute of Kansas put upon it by the courts of 
that state, and by their interprétation this court is guided. The de- 
murrer to the seventh paragraph is therefore sustained. 

The eighth paragraph to the answer allèges that the plaintifE has 
not taken "requisite proceedings to entitle him to recover in this 
action, and has not complied with the laws of Kansas." No defect 
in the plaintiff's proceedings has been suggested other than those al- 
ready noticed, and I hâve discovered none. 

The plaintiff's demurrer to the second, third, fourth, sixth, seventh, 
and eighth paragraphs of the defendant's answer is sustained, and the 
demurrer to the flfth paragraph is overruled. 
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PEESCOTT V. ADAMS. 
(Circuit Court of Appeals, Third Circuit. September 22, 1898.) 

1. EjBCTMBKT— ESTBEPEMBNT BoND— CONSTKUCTION. 

A writ of estrepement in an ejectment suit was dlssolved or modifled so 
far as to allow défendant to remove fallen timber from tlie land In suit 
on his glving a bond. Such bond was conditioned for the payment of 
"sucb damages and amount as in the event of said suit sald plaintiff 
may be legally entitled to bave from said défendant." Held, that plaintiff 
was not requlred either by the terms of the bond or the statutes to hâve 
the amount of damages determined in the ejectment suit, nor in an action 
for mesne profits, but that on a recovery in the suit his right to damages 
was established, and be could malntaiu an action for their recovery di- 
rectly on the bond. 

2. Same— Validity. 

By the statutes of Pennsylvania, a court of common pleas is given dis- 
crétion to dissolve a writ of estrepement, and may properly require a 
bond to be given by défendant as a condition of such action. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

G. A. Jenks, for plaintiff in error. 
Thomas H. Murray, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BKADFORD, 
District Judge. 

BRADFOED, District Judge. The questions raised by the assign- 
ments of error involve the proper construction and efEect to be given 
to the estrepement bond upon which judgment was recovered in the 
court below. The plaintiff, Adams, brought an action of ejectment 
against the défendant, Prescott, in the court of common pleas of Clear- 
field county, Pennsylvania, August 31, 1874, to recover possession of 
certain timber lands in that county. At the same time a writ of 
estrepement issued to stay waste, etc., during the pendency of the snit, 
which writ was duly served on the défendant September 9, 1874. The 
suit was removed into the circuit court of the United States for the 
Western district of Pennsylvania, October 3, 1882, where judgment 
was recovered by the plaintiff December 30, 1886. The case was car- 
ried by writ of error to the suprême court of the United States where 
the writ of error was dismissed on or about April 22, 1889, a certifl- 
cate of such dismissal being filed in the circuit court May 15, 18S9. 
In June or July, 1879, a large amount of timber on the lands in contro- 
versy in the ejectment suit was blown down during a violent storm. The 
défendant desired to eut and remove the fallen timber, but, owing to 
the writ of estrepement, could not legally do so without the dissolu- 
tion of the estrepement as to such timber. Under thèse cireumstan- 
ces the court of common pleas, on the application of the défendant, 
made an order November 28, 1879, dissolving the writ of estrepement 
"so far as to allow C. H. Prescott, défendant, to remove the down tim- 
ber, on giving bond in the sum of |2,500, with sureties to be approved 
by the court." Pursuant to this order the bond in suit was given, and 
was filed in court December 16, 1879, with the written consent of the 
plaintiff, through his attorneya, that the fallen timber might there- 
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upou be removed. No question bas been raised as to tbe fact of tbe 
approval of tbe bond by tbe court. Tbe condition of tbe bond is as 
follows: 

'•Xow, if the said défendant, C. H. Prescott, shall pay, or cause to be paid, 
to the said plaintifi: sucli damages and amount as in tbe event of said suit 
said plaintifC may be legally entitled to bave from said défendant by reason 
of tbe granting of said pétition, and of the renaoval as aforesald of said 
timlier by said défendant, or others under him, then this obligation to be 
void, or else to be and remain In full force and virtue." 

Tbe défendant bases bis assignments of error upon tbree grounds 
wbicb in substance are as follows : First, that tbe terms of tbe bond, 
wben properly read, preclude a recovery of damages in an action upon 
it, on account of the cutting and removal of the fallen timber, in the 
absence of a prior judicial ascertainment, in tbe ejectment suit or 
in an action for mesne profits, of tbe amount of sucb damages; sec- 
ondly, that the statutory procédure for the recovery of mesne profits 
or damages, to which the plaintifl did not resort, is exclusive of any 
rigbt on bis part to bring suit in tbe flrst instance upon the bond; 
and, thirdly, that the statute of limitations bars any recovery in this 
suit. 

By tbe condition of tbe bond the défendant was to pay or cause 
to be paid to the plaintiff "such damages and amount as in the 
event of said suit said plaintiff may be legally entitled to bave from 
said défendant." The contention by the défendant is that, as be was 
to pay to the plaintiff only sucb damages and amount as in tbe event 
of the ejectment suit tbe plaintiff should be legally entitled to receive, 
it follows that it was a condition précèdent to any recovery upon the 
bond that a judgment should bave been recovered in the ejectment 
suit, or in an action for mesne profits in connection therewith, flxing 
tbe amount of tbe damages to which the plaintiff was entitled and 
establiishing a légal rigbt on bis part to hâve and recover the same 
from the défendant. Practically tbe same eflect is sought to be 
given to the condition as if the words "as by the judgment in said 
suit or in an action for mesne profits" were inserted in lieu of the 
words "as in tbe event of said suit." But tbere is nothing in the 
terms of the bond to justify sucb an interprétation. The judgment 
in the action of ejectment, establishing the rigbt of the plaintiff to 
recover possession, also established bis rigbt to recover damages 
for tbe cutting and removal of timber, since the beginning of that 
action, to the amount of the value thereof. The plaintiff thereupon 
became "legally entitled to bave from said défendant" sucb an amount 
as damages. This was a légal rigbt enforceable by a proper légal 
remedy. We flnd nothing in the terms of the bond, or in the purpose 
for which it was given, to require the recovery of a judgment aliunde 
for damages as a pre-requisite to the maintenance of this action. 

The dissolution of the writ of estrepement as to tbe fallen timber 
upon the giving of the bond was in ail respects a proper and legiti- 
mate exercise of tbe discretionary power vested in the court of com- 
mon pleas touching tbe dissolution of such writs. By the act of 
assembly of Pennsylvania of March 29, 1822 (7 Smith's Laws, p. 520, § 
2), relating to estrepement, it was provided that: 



476 89 FEDERAL REPORTER. 

"It shall and may be lawful for the tenant or other person In possession 
to apply to the court from which the sald wrlt may hâve been issued, at any 
tlme after the Issuing thereof, whenever such court may be In session, and 
the sald court shall hear the parties in a summary manner, and may dissolve 
the sald wrlt or make such further order therein as to them may seem just 
and rlght" 

While the above enactment originally related to the dissolution 
of a writ of estrepement only in cases where the writ issued in favor 
of landlords, purchasers at sheriffs' or coroners' sale, mortgagees or 
judgment creditors (7 Smith's Laws, p. 520, § 1), it was subsequently 
so extended as to apply to ail writs of estrepement; the act of May 4, 
1852 (P. L. p. 584, § 2), providing that: 

"The second section of the act entitled 'An act to prevent waste In certain 
cases vrithin this commonwealth,' passed the twenty-ninth day of March, 
1822, is hereby extended so as to apply to ail cases where the writ of es- 
trepement bas issued or may hereafter issue, and the several courts of com- 
mon pleas In this commonwealth shall in ail cases of estrepement bave 
power to hear the parties in a summary manner, and dissolve sald writ, or 
malce such further order therein as may seem just and right." 

The validity of the bond as a primary obligation for the payment 
of the damages is clear, unless there be législation producing a dif- 
férent resuit. Byrne v. Boyle, 37 Pa. St. 260, is strictly in point. 
That was an action on a bond required to be given in an ejectment 
suit by the défendant as the condition on which a writ of estrepe- 
ment was dissolved. Damages were claimed on account of the cut- 
ting and removal of certain timber bound by the estrepement. There, 
as hère, while there had been a verdict and judgment in ejectment, 
no judgment flxing the amount of damages had been recovered. The 
court sustained the action on the bond, saying: 

"By common law and by our statutes the writ may be dissolved by the 
court on a hearing with or without terms, as the case may seem to require, 
■fvr it may be dissolved on the defendant's giving security for ail damage 
that he may do pending the act A bond to the plaintiff is not an improper 
form of giving such security. If the plaintiff recover in bis action of eject- 
ment, he establishes bis rlght to the possession of the property lu as good 
a condition as it was when the action was brought, and therefore to ail 
damages done to it in the meantime. The very purpose of the estrepement 
bond is to secure him this, and it does not dépend upon any subséquent 
action relative to the title to the land." 

It is, however, urged on behalf of the défendant that the acts of 
May 2, 1876 (P. L. p. 95, § 1), and June 11, 1879 (P. L. p. 125, § 1), 
both of which were passed since the décision in Byrne v. Boyle, to- 
gether with the act of Jlarch 21, 1806 (4 Smith's Laws, p. 326, § 13), 
are fatal to this suit. Of the three acts just referred to the two flrst 
mentioned regulate judicial procédure in actions for the recovery of 
mesne profits or damages connected with lands which are the subject 
of proceedings in ejectment. The last mentioned act provides that: 

"In ail cases where a remedy is provided, or duty enjoined, or anything 
directed to be done by any act or acts of assembly of this commonwealth, 
the directions of the said acts shall be strictly pursucd; and no penalty shall 
be inflicted or anything done agreeably to tl>e provisions of the common law 
in such cases further than shall be necessary for carrying such act or acts 
into effect." 



NELSON, MORRIS & CO. V. HILL. 477 

The contention îs that by virtue of this législation a strict observ- 
ance of the statutory procédure was essential to a valid recovery by 
the plaintifE. This position is untenable. We ûnd nothing in thèse 
enactments inconsistent with the right of the plaintiff to bring his 
action upon the bond. Undoubtedly, if recourse be had to a statu- 
tory remedy for the recovery of mesne profits or damages, it is neces- 
sary, in the absence of a valid waiver, that ail statutory requirements 
touching the procédure he fully met. But this considération cannot 
affect the right of suit upon the bond. It was duly executed and filed 
pursuant to statutory authority, and created a contractual obligation 
to pay, should the ejectment suit be determined adversely to the de- 
fendant, an amount of money equal to the value of the fallen timber 
whieh should be eut and removed. This was the contract of the 
parties and was clearly enforceable by an action ex contractu, inde- 
pendently of any other remedy which, in the absence of the bond, it 
might hâve been necessary to pursue. Again : Af ter the bond was 
approved and filed the défendant committed no tort in cutting and re- 
moving the fallen timber. The plaintifî expvessly agreed that it might 
be removed upon the filing of the bond. The défendant was strictly 
in the exercise of his rights. His contractual obligation was the 
considération for whieh he acquired those rights. It would be an 
anomaly that the obligée in such a bond should be compelled to bring 
an action of trespass for mesne profits, or any other action in tort, for 
the recovery of damages where the défendant has not been guilty of 
wrongdoing. This action having been brought upon the bond, the 
statute of limitations is not applicable to the case. The judgment 
below is afflrmed. 
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(Circuit Court, W. D. Pennsylvania. September 16, 1898.) 

No. 60. 

AmiBST — Civil Pbocess — Attachmbnt for Tailuee to Pat Deckbb. 

Under Pub. Laws Pa, 1842, p. 339, § 1, provlding that no person shall 
be arrested or Imprisoned on any civil process for any contract indebted- 
ness, with certain exceptions, no attachment is authorized to enforoe tlie 
B^yment of a deeree rendered against défendant on an accounting under 
a contract by wtiieh he received and sold méats from plaintiff on com- 
mission, there being no finding of fraudulent conduct on his part. 

Sur Kules for Attachment. 

Weil & Thorp, for petitioners. 

J. S. Perguson, for défendant. 
« 

ACHESON, Circuit Judge. Section 990 of the Revised Statutes of 
the United States enacts that no person shall be imprisoned for debt 
in any state on process issuing from a court of the United States where 
by the laws of such state imprisonment for debt has been abolished, 
and that ail modifications, conditions, and restrictions upon imprison- 
ment for debt provided by the laws of any state shall be applicable 
to process issuing from the courts of the United States to be executed 
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therein. The Pennsylvania act of July 12, 1842 (P. L. p. 339, § 1) pro- 
tides: 

"No person shall be arrested or imprisoned on any civil process issuiag out 
of any court of this coœmonwealth, in any suit or proceeding instituted for 
the recovery of any money due upon any judgment or decree founded upon 
contract, or due upon any contract. express or implied, or for the recovery 
of any damages for tlie non-performance of any contract, exceptiug in pro- 
ceeding, as for contempt, to enforce civil remédies, action for fines or pen- 
alties, or on promises to marry, on moneys coilected by any public ofïieef, 
or for any misconduct or neglect in office, or in any professional employ- 
ment, in which cases the remédies shall remain as heretofore." 

This act applies to decrees in equity equally with judgments at 
law, and prohibits arrest in every case upon contract which is not 
clearly within the exception. Pierce's Appeal, 108 Pa. St. 27, 29, 31. 
Where the act applies, an attachment cannot lawfully issue, for the 
party is not to be arrested, and put to his answer to the satisfaction 
of the judge or chancelier that he is unable to pay the decree, under 
pain of imprisonment. Id. The suprême court of Pennsylvania 
there said of this act: "Its object being to prevent oppression of 
debtors, in furtherance of that end it should be liberally construed." 
And, again : "Were it doubtf ul whether an attachment could be prop- 
erly issued, the doubt should be solved against-the writ." That case 
was a proceeding in equity against a liquidating partner for an account. 
The parties had been partners in trade, and on a dissolution of the 
iîrm there was an agreement that the défendant should settle the busi- 
ness, which he proceeded to do, but refused to account. There was 
a decree against him for a balance due the plaintiff. The court held 
that he was not liable to an attachment, the decree being founded 
on contract. In Scott's Case, 1 Grant, Cas. 237, Chief Justice Lewis 
declared that the power to imprison for the purpose of enforcing pay- 
ment of money due on a contract no longer exists; that the words 
of the exception are not to be construed to embrace constructive con- 
tempts arising from the nonpayment of money due on a contract after 
the amount has been ascertained by a decree in equity; and that for 
a fraudulent disobedience of such a decree the act of assembly makes 
provision for investigating the facts, and prescribes a course of pro- 
ceeding which excludes imprisonment until the fraud is established. 
The scope of the exception in the act of 1842 is indicated by the ruiings 
in Chew's Appeal, 44 Pa. St. 247; Tome's Appeal, 50 Pa. St. 285; 
Church's Appeal, 103 Pa. St. 263; and Wilson v. WUson, 142 Pa. St. 
247, 21 Atl. 807, — in each of which cases the decree was founded upon 
the defendant's breach of duty as a trustée. Such cases, it was held, 
are excepted out of the opération of the act. 

The bill hère was for an accounting in respect to transactions of a 
complicated nature, extending from December 28, 1888, to October 
1, 1891, arising under a séries of written contracts between the plain- 
tiffs and the défendant. Thèse contracts (among other things) stipu- 
lated that the défendant should "handle, care for, and sell on commis- 
sion" dressed méat and méat provisions shipped by the plaintiffs, who 
were dressed-meat dealers at Chicago, III., to the défendant, at Al- 
legheny City, Pa. ; that the défendant should "guaranty to secure equal 
average priées obtained by other Chicago dressed-beef dealers in Al- 
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legheny, Pa., or Pittsburg"; that the plaintiffs should draw upon the 
défendant "a sight draft for eighty per cent, of value of shipment of 
each car, and a sight draft for balance of sales of each car" as soon 
as made; and that the défendant should render an account of sales 
of each car load of méat immediately after the same was sold. The 
business M'as conducted under thèse contracts. Betweeu the dates 
above mentioned the plaintiffs shipped to the défendant 737 car loads 
of méats, an average of about 5 cars per week; and for thèse several 
shipments the défendant rendered the plaintiffs 737 accouuts of sales, 
which aggregated the large sum of f'Si'iy, 330.25. The master stated an 
account covering the whole of the transactions, and as a resuit found 
that there was a balance of |10,621.50 due by the défendant to the 
plaintiffs. The court eonfirmed this âuding, and decreed that the de- 
fendant pay to the plaintiffs the said sum of money, with interest. 
Is any ground shown for awarding an attachment under the exception 
in the act of 1842? I think not. There was no technical trust hère, 
and no breach of trust, within the meaning of the cited cases. No 
doubt the relation of principal and agent existed between thèse parties, 
and there is a balance due to the plaintiffs on account of sales of méats 
consigned by them to the défendant; but thèse facts do not warrant the 
arrest of the défendant. Eeeside's Ex'r v. Keeside, 49 Pa. St. 322, 333. 
Under the contracts the defendant's relation to thèse consignments of 
méats was something more than that of a mère sales agent. He 
was bound to pay, and, it would seem, did pay, in advance, 80 per 
cent, of the value of each shipment, and he thus virtually became a 
joint owner with the plaintiffs of each car load of méat which came 
into his custody. 

Looking into this record it appears that several distinct classes of 
ftems enter into the balance reported by the master: First, uninten- 
tional errors in figures in the sales accounts; second, short accounting 
in weights and priées; third, profits ultimately realized by the défend- 
ant on méats "taken to account," i. e. taken by the défendant hiraself 
at estimated priées. Thèse items, blended together, aggregate |8,757.- 
36; but the amount of each class is not stated in tbe master's report, 
nor has it been shown to me. The flrst class, it will be noted, consists 
of mère mistakes in figures. The second class the master thought 
were intentional omissions, and he so found; but this finding the 
court did not approve. I was not satisfled, and am not yet convinced, 
that the finding is right. The défendant justified his "taking méats to 
account" under an alleged custom of trade and on other grounds. 
Upon the proofs the master rightly decided this matter against the 
défendant. The défendant was mistaken in supposing that he had a 
right to sell to himself, even at current market priées; but I am not 
persuaded that herein he açted in any bad faith. One other item, 
namely, |1,864.14, proceeds of the last two car loads of méat reported 
in the sales accounts, but not paid, enters into the balance found by 
the master. I find nothing to justify the issuing of an attachment. 
Plainly, the decree is for the payment of money due upon contract. 
In principle the case is not distinguishable from Pierce's Appeal, supra. 
The décision in that case, I think, is conclusive against the allowance 
of an attachment hère. 
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It la conceded tliat, if an attachment is not allowable to enforce 
the payment of tbe main decree, none can issue to enforce payment 
of the master's fee. This, indeed, was expressly ruled in Pierce's 
Case. The raies for attachment are discharged. 



LEBTB V. PACIFIC MILL & MINING CO. 

(Circuit Court, D. Nevada. September 6, 1898.) 

No. 651. 

Interkst — MoNET Receivbd— Construction of Statuts. 

St Nev. 1887, § 1, properly punctuated, allows the recovery of légal 
Interest on money recelved to the use of another from the tlme of dé- 
ni and. 

Motion for new trial. For former opinion, see 88 Fed. 957. 

J. D. Goodwin, for plaintifl. 
W, E. F, Deal, for défendant. 

HAWLEY, District Judge (orally). So far as the merits of this 
case are concerned, whether right or wrong, I gave the case my best 
thought and judgment; and it will be unnecessary for me to go over 
the ground again, because I could add nothing to what I hâve said on 
that subject. Leete v. Mining Co., 88 Fed. 957. The only point in- 
volved in this motion which is necessary to consider is the question of 
interest. The judgment follows the prayer of the complaint, and gives 
interest on the principal sum from the date when défendant received 
it, and claimed to be the owner thereof. When a man receives money 
that belongs to another, he ought, on gênerai principles of equity and 
justice, to pay the légal interest from the time of the demand for the 
payment thereof; but, if the statute does not allow it, interest shoulr" 
not be given except from the date of the entry of the judgment. 
Vietti V. Nesbitt, 22 Nev. 390, 398, 41 Pac. 151. 

The gênerai rule is well expressed in 11 Am. & Eng. Enc. Law (Ist 
Ed.) p. 395: 

"Where one receives an advantag-e or beneflt from the use of the money 
of another, he Is chargeable with Interest. Interest is always recoverable in 
this country on money lent. Whenever money bas been received by a party 
which ex aequo et bono he ought to refund, interest follows as a matter of 
course." Buttner v. Smith (Cal.) 36 Pac. 652. 

The difiîculty arises from the peculiar vi'ording and punctuation of 
the statute of this state, which reads as follows: 

"Section 1. Section four of the above act is amended so as to read as fol- 
lows: 'Sec. 4. When there is no express contract, in writing, fixing a dif- 
férent rate of Interest, interest shall be allowed at the rate of seven per cent, 
per annum for ail moneys after they become due on any bond, bill or 
promissory note, or other instrument of writing, on any Judgment recovered 
before any court in this state for money lent, for money due on the settle- 
ment of accounts from the day on which the balance is ascertained, and from 
money received to the use of another.' " St. Nev. 1887, p. 82. 

By strict grammatical ruies, under the peculiar punctuation of this 
statute, and upon a casual reading thereof, it might appear that the 
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allowance of interest was divided into two classes, and two classes 
only: First, for ail moneys after they become due on any bond, bill, 
or promissory note, or other instrument of writing; second, on any 
judgment recovered before any court in this state for money lent, for 
money due on the settlement of accounts from the day on which the 
balance is ascertained, and from money received to the use of an- 
other. There is, however, no apparent cause for such a limitation. 
The common sensé and sound reason of the subject-matter of the stat- 
ute would naturally demand that such a construction should not be 
given. There is certainly no good reason why a party should not 
hâve interest for money lent, as well as interest on a bond or note or 
other instrument in writing; nor can any be given why a man should 
not hâve interest from a party who bas received money belonging to 
Mm after he refuses to pay it over. 

Entertaining thèse views, I was unwilling to décide the question 
without investigating the facts concerning the original adoption of 
thîs statute, from whence taken, and the changes made therein by 
amendments, etc. In the Statutes of 1861 of the territory, when this 
statute was first adopted, the punctuation was différent from what it is 
in this later statute. It reads: 

"When there is no express contraet, in writing, flxing a différent rate of 
Interest, interest shall be allowed at the rate of ten per cent, per annum, 
for ail moneys after they become due on any bond, bill, or promissory note, 
or other instrument of writing, on any judgment recovered before any court 
in this territory, for money lent, for money due on the settlement of accounts, 
from the day on which the balance is ascertained, and for money received 
to the use of another." St. Nev. 1861, p. 100. 

The Word "from," in the statute of 1887, should be "for." That 
is made perfectiy clear by this référence. Now, it will be noticed 
that the statute of 1861 shows a comma after the word "territory"; 
that is, it gives interest on any judgment recovered before any court 
in this territory, then gives interest for money lent, then for money 
due, etc. It would hâve been clearer to hâve used a semicolon in- 
stead of a comma, but the other gives the sensé. The punctuation 
Is the same in the General Statutes as it is in the statutes of 1861, 
showing how the original bill read when it was passed. The only 
différence is that in the General Statutes the clérical error first crept 
in by using the word "from" instead of "for." The amendment was 
copied from the General Statutes, and some bungling clerk punctuated 
it so as to deprive it of any reasonable construction without référence 
to the previous statute. 

Thinking the législature must hâve copied this from the statute 
of some other state, and that it was my duty to find out what the in- 
tent of the législature was, I hâve made the search, and found that 
this statute was taken from the statute of California, a few words left 
out, but the punctuation in the statute of 1861 gives the statute the 
same meaning that would be applied to it in California. This puts 
the matter beyond any doubt. The statute of California déclares that 
interest shall be allowed at a certain rate: "First, for ail moneys 
after they become due on any bond, bill, promissory note or other 
instrument of writing," — just like ours. Then cornes a semicolon, 
which makes the correct punctuation (our statute of 1861 gives a 
89 P. — 31 
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comma), "Second, on any judgment recovered before aQy court in 
this state; third, for money lent; fourth, fOr money due on the set- 
tlement of àccounts, f rom thé day on wMch. the balance is ascertained ; 
and, flftli, for money received to the use of another." St. Oal. 1850, p. 
92; Burke V. Cârruthers, 31 Cal. 467, 470. Under thèse circumstan- 
ces, I am of opinion that the punctuation iÈ the amended statute of 
1887 must give way to the sensé and reason of the rule which must be 
supposed to hâve guided the législative intent in the passage of the 
law. The statute was taken from California. It is identical with 
that statute, except it leaves out the words "flrst," "second," etc., and 
there is the puQctuation of a comma (,) instead of a semicolon (;). Un- 
der thèse circumstances the interest will be allowed to remain. New 
trial denied. 



LAUGHLIN et al. v. QUEBN CITY CONST. CO., Limited, et al. . 

(Circuit Court, N. D. New York. October 17, 1898.) 

Attachment^Qbounds — Sufficibncy of Affidavit. 

Under tlie statutes of New York, an affldavlt swom to on the same date 
tlie complalnt was verifled, and averring that plaintiffi has performed 
labor and services for défendant ffom a time stated "down to the présent 
time," does not show a breach of contract or a cause of action accrued 
which will support an attachment. 

At Law. Motion to vacate attachment. 

Baker, Schwartz & Dake, for plaintifls. 

Stern & Kushmore, William B. Hoyt, and W. Benton Crisp, for de- 
fendants. 

COXE, District Judge. This action was commenced in the suprême 
court of the state of New York. It was removed to this court on the 
ground of diverse citizenship. An attachment was granted by the 
state court pursuant to sections 635 and 636 of the New York Code of 
Civil Procédure. The défendants move to vacate upon the ground 
that the aflîdavits on which the attachment was granted are détective 
and insufflcient. 

The complaint allèges, "that since the fore part of the year 1S94 
and down to the présent time" the plaintiffs hâve performed divers 
work, labor and services for the défendants at their request. The 
principal affidavit in support of the attachment contains a precisely 
similar averment. It is insisted that upon thèse allégations the ac- 
tion was prematurely brought and the attachment improvidently 
granted. This question, relating as it does to the action of the state 
court under the state statute, must be determined by state law. This 
being so it is thought that the case is ruled by Smadbeck v. Sisson, 
31 Hun, 582. In the Smadbeck Case the allégation was that the "said 
work, labor and services were performed during a period from Sep- 
tember 1, 1882, to the time of the commencement of this action." The 
attachment was vacated for the reason that there was no statement of 
a notification to the défendants that the services were completed, no 
évidence of a demand, of a refusai to pay, of a breach of the con- 
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tract or, in fact, of any fact from wliich the court could draw the in- 
ference that the riglit of action was complète on the day when the 
action was commenced. The only différence between the two cases 
is that in the Smadbeck Case the allégation is that the services con- 
tinued "to the commencement of the action" and in the case at bar "to 
the présent time." The two statements are synonymous. Of thia 
there can be no question. If there were any doubt on the subject it is 
removed by the further allégation of the aiSdavit that "the summons 
in this action bas not been served upon the défendants. Said sum- 
mons bas been prepared to be served on the défendants concurrently 
with the exécution of a warrant of attachment to be applied for here- 
in." The papers also show that the complaint was verifled and the 
affidavits sworn to upon the same day. When the aflQant stated that 
the services sued for continued "down to the présent time" he made 
a perfectly clear and intelligible statement. There îs nothing ambig- 
uous about It. It is not capable of two interprétations. The "prés- 
ent time" was the time then présent — the time when the alHdavit was 
made. It is contended that the expression "présent time" includes 
a large and indeflnite section of past time, and that the services ex- 
tended down to the outlying boundary but did not extend into it or be- 
yond it. In other words, it is asserted that the statement that the 
services extended down to the présent time is équivalent to saying 
that they were performed since 1894 "and prior to the présent time." 
This will not do. The plain import of the words cannot be so dis- 
torted. 

Again, it is argued that the defect is cured by the following aver- 
ment in another affidavit, namely: 

"That at one time a représentative of the défendants who represented them 
for the purpose of adjusting the claims of thèse plaintift's * * * did prom- 
ise to pay thèse plaintiffs the sum of $30,000 for the services mentioned." 

This allégation in no way aids the plaintififs. Their action is still 
one to recover $46,000 for services performed from the early part of 
1894 down to the time the afiQdavit was made on July 11, 1898. The 
alleged promise did not in the least change the cause of action. The 
promise was not fulfllled and the account was not adjusted on the 
basis of $30,000. The plaintiffs never agreed to accept it in full pay- 
ment. If the action were upon the promise to pay $30,000 there might 
be some force in the plaintiffs' position, but it is not. 

It is true that this motion is based upon grounds somewhat tech- 
nical, but, on the other hand, the remedy by attachment is a severe one 
and the courts unité in requiring a plain case and a strict compliance 
with the statute. The case has been examined in ail its aspects but 
it seems impossible to distinguish it, in principle, from Smadbeck v. 
Sisson. The motion to vacate is granted. 
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THÏÏ INTERNATIONAL. 

(Circuit Court of Appeals, Thlrd Circuit September 20, 1898.) 

No. 5. 

CusTOMS Ddties— Dkedqes and Scows. 

A steam dredge and scows used in connection therewlth are "ves- 
sels," within tlie meanlng Of Eev. St § 3, and neither is dutiable under 
Act 1894, par. 177, as "manufactured articles," not speclally proYided 
for, and composed whoUy or in part of métal. 

Appeal from the District Conrt of the United States for the Eastern 
District of Pennsylvania. 

TMs was a libel in admiralty by N. K. and M. Connolly against John 
E. Eead, collecter of customs for the district of Philadelphia, to re- 
cover possession of the steam dredge International and two scows used 
in connection therewith. There was a decree for libelants (83 Fed. 
840), and the collecter appeals. Affirmed. 

Francis Fisher Kane and James M. Beck, for appellant. 
Frank P. Prichard, for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and BEADPOKD, 
District Judge. 

BEADPOED, District Judge. The libel was flled in this case by 
Mcholas K. Connolly and Michael Connolly, trading as N. K. and M. 
Connolly, to recover possession of the steam dredge "International," 
and two scows used in connection therewith, known as ''No. 1," and 
"No. 2," of which the libelants were owners, and which were alleged 
to be illegally detained by John E. Eead, then collecter of customs 
for the district of Philadelphia. The dredge and scows were built 
in Canada and were towed from Halifax to Philadelphia ; the dredge 
arriving at the latter port Octeber 2, 1896, and the scows November 
27, 1896, respectively. The dredge and scows were seized by the 
collecter of customs at the port of Philadelphia, and were held by him 
to enforce the payment of certain duties claimed to be due thereon 
under the tarifl act of August 27, 1894 (28 Stat. 509). . The court below 
sustained the libel, decreeing that possession of the dredge and scows 
be restered by the collecter te the libelants. This is an appeal from 
that decree. It îs centended by the appellant that the dredge and 
scows were dutiable as "an article" or "articles" enumerated in that 
act, and were embraced in paragrapli 177, imposing a duty of 35 
per centum ad valorem upen "manufactured articles or wares, not 
specially previded for in this act, composed wholly or iii part of any 
métal, and whether partly or wholly manufactured." We are un- 
able to adopt this view. The dredge, as well as each of the scows, 
must, in eur judgment, be regarded, for the purposes of this case, as 
a "vessel" within the meaning of section 3 of the Eevised Statutes 
of the United States, and, as such, net subject to duty under the tariff 
act of 1894. That section provides that "the word 'vessel' includes 
every description ef water craft or ether artiflcial centrivance used, 
or capable of being used, as a means of transpertation on water." 



THE INTERNATIONAL. 485 

Tlie terms of this provision are broad and unqualified. The word 
"transportation" is not expressly or impliedly limited to fhe cajriage 
of passengers or merchandise for hire. A pleasure yacht or an ice boat 
is a vessel within the meaning of the section, equally with a merchant- 
man or an océan liner; although the ice boat be designed solely to 
lieep navigation open, and the pleasure yacht may carry neither pas- 
senger nor merchandise for hire. While the dredge was not intended 
or adapted for the carriage of merchandise or passengers, and did not 
possess the power of self-propulsion except to an inadéquate estent 
through the use of its steam shovel or dipper as a paddie, it was 
nevertheless a water craft "used, or capable of being used, as a means 
of transportation on water." Its permanent home was on navigable 
water, and it was intended and adapted for navigation and transpor- 
tation by water of its crew, supplies and machinery, from point to 
point, in carrying on the work of deepening and removing obstruc- 
tions from channels and harbors in aid of navigation and commerce. 
Admiralty jurisdiction attaches to such dredges. Within the sphère 
of their activities they arc subject to the maritime law of contracts 
and of torts and to the laws of navigation. The scows also were 
water craft "used, or capable of being used, as a means of transporta- 
tion on water." It is immaterial that they were to be laden with 
mud from the shovel or scoop of the dredge Instead of ordinary mer- 
chandise. They were designed to receive and transport mud by water 
in the course of rendering valuable maritime service. Equally with 
the dredge they were vessels witliin the meaning of the statute. In 
the case of The Conqueror, 16fi U. S. 110, 17 Sup. Ct. 510, the court, 
recognizing that "vessels should be treated as a class by theraselves, 
and not within the gênerai scope of the tarifî acts," used language, 
much of which may well be applied to the case in haiid, as follows: 

"Was the Conqueror clutiable under the tariff act of October 1, 1890 (26 
Stat. 567)? This act reqiiires duties to be leviecl «pon ail 'articlos' imported 
from foreign countries and mentioned in schediiles therein contained, none 
of which schednles mention ships or vessels eo nomine. An abstract fur- 
nished ns of the correspouding clauses in ail the principal tarifl: acts from 
1789 to the présent date shows that duties are laid either upon 'articles,' as 
in the présent act, or upon 'goods, wares and merchandise,'— words which 
hâve a similar meaning. Indeed. the words 'articles' and 'goods, wares and 
merchandise' seem to be used indiscriminately, and without any apparent 
purpose of distinguishing between them. While a vessel is an article of 
Personal property, and may be termed 'goods, wares and merchandise' as 
distinguished from real estate, it is not within either class, as the words are 
ordinarily used. * * * Not only is there no mention of vessels, eo nomine, 
in the tarife acts, but there is no général description under which they could 
be included except as manufactures of iron or wood. * * * Considering 
the hundreds of foreign vessels which enter the ports of the United States 
every day, it is incredible that, if coiigress had intended to include them in 
the tariff acts, it would not hâve made mention of them in terms more 
detinite than that of 'manufactures.' " 

The fact that dredges and scows are not subject to ail the régulations 
and provisions of law applicable to vessels carrying passengers or 
merchandise for hire and engaged in foreign or domestic commerce, 
cannot aflfect their légal status as vessels or render them dutiable. 
The decree of the district court is afflrmed. 
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SMITH & DAVIS MFG. CO. V. SMITH. 

(Circuit Court, N. D. Illinois. March 31, 1898.) 

Trade-Makk— Infeingemekt. 

Where the number 27, origlnally used by a manufacturer of mattresses 
to designate a particular kind, as distinguished from ôther patterns or 
kinds made by him, bas corne to designate In the ti-ade any mattress of 
like klnd or quality, other manufacturers wbo bave the right to make 
such mattresses may designate them by that number without infringe- 
ment. 

This is a suit in equity to enjoin the use by défendant of an al- 
leged trade-mark. 

Peirce & Fisher and Paul Bakewell, for complainant. 
Offleld, Towle & Linthicum and H. L. Fowler, for défendant. 

SHOWALTER, Circuit Judge. This is a bill to stop the use by de- 
fendant of what is alleged to be complainant's trade-mark. The 
parties are citizens of différent states. It dereloped in the évidence 
that complainant has registered the mark in question at Washington, 
but this bill is not grounded on the fédéral statute. I see no reason 
why the numerals 2 and 7, even in their ordinary conjunction as 27, 
may not, nnder possible circumstances, be a trade-mark. In the pres- 
t>nt case the fact is not clearly made out that the défendant uses thèse 
figures as a sign for the purpose of misrepresenting the origin of 
goods made by himself , or for the purpose of representing himself as 
the manufacturer of goods really made by complainant. The fact 
seems to be that the mark 27 is a mark of grade or quality. It signi- 
fies a steel-wire mattress made according to the spécification of a 
patent issued in 1882 to this défendant, who was at that time en- 
gagea in business as a manufacturer of mattresses, and to whose 
business this complainant afterwards succeeded. The défendant had 
graded his goods by numerals. "When he introduced the kind of 
mattress made according to his patent, he marked that grade as No. 
27, having already 26 grades of goods indicated by numerals from 1 
to 26. The défendant and his successor, the complainant, appar- 
ently enjoyed a monopoly of the patented mattress for a time; but one 
Mellon, a rival manufacturer in St. Louis, at length put upon the 
market the same style of mattress, and used the figures "27" as indi- 
cating the grade of it, or as distinguishing it from other grades of his 
own manufacture. A litigation ensued over the patent, and the 
courts held it void. Afterwards Mellon changed the grade number 
from 27 to 28, specifying in his catalogue as his reason for so doing 
that other manufacturers had depreciated the quality of the article 
by poor workmanship and bad material, so that he preferred to indi- 
cate that grade of goods as manufactured by himself as 28, instead 
of 27. Whether Mellon made this change for the reason stated in his 
catalogue, or for fear of a trade-mark suit with this complainant, 
seems to me immaterial. 

After separating himself from any connection with the complainant 
in the case, this défendant established himself in the same business in 
Chicago. The grade of mattresses made by him on the Unes of his 
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old patent he marks as No. 27, attaching a tag to thé mattress con- 
taining thé figures 27, and, presumably, the name of the défendant as 
tlie manufacturer. The tag in question, though spoken of in the 
record, was not reproduced there, so that I am not able to say what 
else was on the tag aside from the figures 27 ; presumably, the name 
of the manufacturer. The matter spécial! y relied on as showing the 
intent on the part of the défendant to trespass upon the good will of 
the complainant is a billhead from the writing under which it appears 
that the défendant, on December 21, 1894, sold to one Heineman, in 
Chicago, one of the mattresses designated therein as 27 ; but this bill- 
head shows plainly that the défendant himself was the manufacturer 
of the mattress sold, and it is obvions that the figures 27 indicate from 
his standpoint simply the quality or kind or grade of mattress sold 
to Heineman. It is not fair to say that this billhead was a repré- 
sentation by Smith that the mattress so sold was made by the com- 
plainant, or that Smith, in eaid billhead, did not clearly distinguish 
himself as a manufacturer from the complainant. So far as the 
manufactured article itself is concerned, Smith or any other manu- 
facturer bas the same right to make and sell it as the complainant; 
and if, as seems to be the case, the figures 27 hare acquired in the 
trade a significance as indicating that quality, style, or kind of mat- 
tress, then the défendant or any other trader would hâve the right to 
use them for that purpose. The record eeems to show that not 
only Mellon, but other manufacturers, after the lawsuit over the pat- 
ent, made a mattress similar to that in question, and graded the same 
in their catalogues as No. 27. It appears even that the predecessors 
of défendant in the manufacturing business now controlled by him at 
Chicago made such a mattress, and gave it that number. The indica- 
tions are that the figures 27 or No. 27 hâve corne to designate or sig- 
nify to the trade in wire mattresses a mattress of the kind originally 
graded by défendant, and afterwards by complainant, as No. 27. On 
this understanding of the case, an injunction against défendant would 
give an unfair advantage in trade to the complainant. I do not think 
a case for an injunction is made out hère, and the Mil is dismissed for 
want of equity. 



ELGIN NAT. WATCH CO. v. ILLINOIS WATCH-CASE CO. et al. 
(Circuit Court, N. D. Illinois. March 31, 1898.) 

1. Tradb-Mark— Use dp Geographioal Name. 

Complainant bas manufactured watch movements at the town of Elgin 
since 1865, durlng which time it bas nstd the word "Elgin" as a dis- 
tinguishing mark on ail of Its prod-jcts, which hâve become known by 
tbat name througbout the commercial world. Beld that, though geo- 
graphical, the name bas become a trade-mark, and complainant is enti- 
tled to be protected against Its use for the purpose of representing the 
products of others as its own manufacture.! 

2. Same— Unfair Compétition— What Constitoths. 

Tbougb complainants use the word "Elgin" as a designating mark on 
wateb movements only, usually upon tbe dial, the use of the name "Elgin 

1 As to use of geograpbical name as trade-mark, see note to Hoyt v. J. 
T. Lovett Ce, 17 C. C. A. 657. 
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Tlger" or "Elgin Glant" on watch cases In whîch other movements are 
sold is unf air compétition, though the cases are made In the town of 
Elgin, there belng no other movements than complainants' made there.* 

This is a suit in equity for infringement of a trade-mark. 

George S. Prindle and Lysander Hill, for complainant. 
Banning & Banning, for défendants. 

SHOWALTEE, Circuit Judge. The complainant, under the name 
of National Watch Company, about 1865 commenced the business of 
manufacturing watch movements at the town of Elgin, in "Kane coun- 
ty, 111. Prom the first it placed on its watch movement, as a mark 
of origin, the word "Elgin." From this mark thèse movements, 
when cased and sold, became known to the public as Elgin watches. 
In 1874, the complainant, apparently because its product had become 
known the world over as Elgin watches, rather than as indicating the 
town at which its manufacturing opérations were carried on, changed 
its name to Elgin National Watch Company, and thenceforward under 
that name continued the watch-manufacturing business. The home 
office of the Elgin National Watch Company is in the city of Chicago, 
but its place of manufacturé has always been, and continues to be, 
the town of Elgin. The watch movements made by the complainant 
are sold ail over the world, — ^that is to say, in ail countries where 
watches are in use, — ^and the mark "Elgin" on such watch movement 
(usually on the dial) indicates to the trading public that such watch 
movement was made at the mahufacturing establishment which pro- 
duces Elgin watches, namely, by the Elgin National Watch Company. 
This mark has this significance where the town of Elgin is entirely un- 
known. In other words, this mark, used by complainant as hère stat- 
ed, performs distinctly the functiôn of a trade-mark. It indicates in 
the trade-mark sensé the origin of the watch movement on which it is 
placed. Notwithstanding the fact, therefore, that the word "Elgin" 
is the name of a town, and in that sensé a geographical name, yet 
since, in this instance, it answers the functiôn of a trade-mark, my 
conviction is that it is a trade-mark, and should be so treated. The 
theory of unf air compétition in trade would hère rest on the facl 
that the mark of origin on the manufactured article is put on or at- 
tached to other articles of the same kind, not made by complainant, 
and for the purpose of representing such articles as the product of com- 
plainant. This is, therefore, strictly a trade-mark case. 

In 1876 the word "Elgin" was registered by complainant in the 
patent office at Washington under an act of congress subsequently 
declared unconstitutional and void. Afterwards, and in 1892, and 
under the présent law (1881) on the subject, this word was again reg- 
istered as a trade-mark by complainant. The défendants manufac- 
ture watch cases. Their place of manufacture was formerly in 
Chicago. In 1890 they changed their location to Elgin, with the pur- 
pose, as it seems to me, of giving some color of right to a designed 
trespass on complainant's good will. The watch movement or time- 

I 
2 As to unfair compétition in trade, see note to Sclieuer v. Muller, 20 C. 
G. A. 165, and supplementary note to Lare v. Harper & Bros., 30 0. 0. A. 376. 



DGIG V. MORGAN MACH. CO. 489 

keepîng mechanism is the essential part of a watch. Case manufac- 
turera hâve not usually put marks of origin on their peculiar prod- 
uct; at least no such marks as would mislead touching the maker of 
the movement. There was and is but one establishment at Elgin in 
which watch movements"are made, namely, that of complainant. De- 
fendants place upon some of their watch cases the words "Elgin 
Tiger," upon others the words "Elgin Commander," and upon othere 
"Elgin Giant." They procured the registration of the words "Elgin 
Tiger" in the patent office at Washington in December, 1893, and the 
words "Elgin Giant" in April, 1894. A watch case is intended to 
inclose a watch movement. The customer buys the cased movement 
as a watch. I think the évidence shows very clearly that the intent 
of the défendants, and the effect of what they did, was to use the répu- 
tation of the complainant for the purpose of enabling inferior move- 
ments, not made by the Elgin National Watch Company, but inclosed 
in cases made by the défendants, to be sold as Elgin watches. That is 
to say, the idea was that people familiar with, or having knowledge 
of, the article manufactured by complainant, might be induced to buy 
as an Elgiïi watch an inferior or différent movement if placed in one 
of the cases made by défendants, and marked with the word "Elgin" in 
one of the combinations "Elgin Tiger," "Elgin Giant," or "Elgin Com- 
mander." The bill allèges that the watch movement made by the 
complainant is intended for and is the subject-matter of codmerce in 
foreign countries, but it does not contain the averment that the de- 
fendants' pr'oduct is also sold in foreign countries, or intended for for- 
eign commerce. It is a fair inference, not only from matters put 
in évidence by the complainant, but also from the sworn statement 
made by défendants in procuring the registrations mentioned above, 
which statements were put in évidence by défendants, that their prod- 
uct is also intended to be, and is in fact, the subject of foreign or 
international commerce. I think, upon this showing, complainant 
may be permitted to amend its bill in the respect hère referred to, 
and that a decree for an injunction may go. 



DOIG V. MORGAN MAOH. CO. 

(Circuit Court, N. D. New York. October 17, 1898.) 

1. Patents— SoiTs por Infrihgement— Fobmeb Jxjdgment. 

Collusion In the obtalnlng of a former judgment establishing the valid- 
ity of a patent cannot be predicated on the defendant's failure to appeal. 

2. Same— Preliminabt Injunction— iMPBACHisa Former Decree. 

To justify a court in refusing a prelimlnary injunction against an In- 
fringer of a patent which has been sustained in a previous litigatlon, 
the défendant must prove either that the former decree was fraudulent, 
or that new proof so materially changes tte aspect of the case that a dif- 
férent decree might hâve resulted, had it been presented in the original 
suit. 

Sait in equity for the infringement of a patent. On motion for a 
preliminary injunction. 

Wilson W. Hoover, for complainant. 

Church & Church and Frederick F. Ohurch, for défendant. 
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COXE, District Judge. The patent in suit, No. 342,268, bas re- 
ceived carefui judicial construction in Doig v. Sutherland, 87 Fed. 
991, wliere the daims in issue. Nos, 5 and 6, were sustained by the 
circuit court. The défendant résista the motion for an injunction 
upon two principal grounds: First, that the former suit was not a 
bona fide one; and, second, that the state of the art as now presented 
establishes the iuTalidity of the patent for lack of invention. 

The flrst proposition fails for want of proof. The controversy in 
the Sutherland suit seems to bave been genuine and to bave been 
conducted with ability and persistency on both sides. A few facts, 
which possibly permitted a suspicions inference, bave been explained 
by the complainant's afiSdavits. The suggestion that the court was 
misled cannot be accepted. The character of counsel renders it most 
improbable that such an attempt was made, and the ability of the 
judge precludes the idea that, if made, it could hâve been successful. 
Collusion is also predicated of the failure to appeal. The failure to 
do this does not show common deceit; it does show common sensé. If 
the defendant's counsel in the Sutherland suit supposed, as they well 
might, that an appeal would not succeed, it was their duty so to ad- 
vise their client. In this âge, when législative and, oftentimes, judi- 
cial encouragement is given to appeals for every trivial and inconse- 
quential mistake, the fact that an, appeal is not taken is, at least, pre- 
sumptiv#ppoof that the judgment is too flrmly entrenched to be over- 
thrown. The withdrawal from a cause by a" défendant has never been 
regarded as proof of the strength of bis défense. The facts surround- 
ing the eettlement of the former suit hâve been laid before the court. 
The settlement shows prudence and good judgment; it shows nothing 
more. 

The attention of the court is now called to a number of patents 
which were not in the former record. The court is not at ail satisfled 
that had they been in the Sutherland Case the resuit would bave been 
différent. Nothing now presented approximates the patent so closely 
as the Swan patent, which was held to be wholly insufficient as an 
anticipation. None of the new patents shows the combination of 
the fifth claim, and it is by no means certain that ail combined would 
convey to a mechanic the ingenious idea embodied in that combina- 
tion. It is not thought necessary or wise to discuss this branch of the 
motion further, as the question may présent a différent aspect should 
the cause reach a final hearing. ^ 

Infringement is clear under the construction given the daims in the 
former suit. The défendant is nOt an innocent infringer. It began 
making the infringing machine after the former litigation was begun 
and notice given to the trade. The complainant has a patent which 
has been sustained after a long and expensive litigation. The de- 
fendant infringes. Wby should he not be enjoined? If the com- 
plainant's decree is fraudulent the burden rests heavily upon the de- 
fendant to prove it. This has not been done. Suspicion, even though 
well founded, is not enough. The same is true of the new évidence. 
It must appear that the new proof so changes the aspect of the case 
that a différent decree might hâve resulted had it been présent in the 
original suit. ; Of course the two suits présent points of différence. 
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No two cases are exactly similar on the facts; but the court sliould 
net be overzealous in the search for distinctions to enable an in- 
fringer to évade a patent once sustained. Pending the trial of tbis 
action one of tbese parties must suffer loss. Tbis is inévitable. No 
System yet devised by man can mete out absolute justice. As tbis 
case now stands tbe défendant is in the wrong. It must prove itself 
in the rigbt before it can use the patented device. Tbis court bas 
so recently expreseed its views upon similar situations tbat furtber 
élaboration is unnecessary. New York Filter Mfg. Co. v. Niagara 
Palis Waterworks Co., 77 Fed. 900, 906; Same v. Elraira Waterworkg 
Co., 83 Fed. 1013 ; Beach v. Inman. 75 Fed. 840, 842. The motion is 
granted, tbe complainant to give a bond in the sum of |2,000. 



CHUSE et al. v. IDE et al. 

(Circuit Court of Appeals, Seventli Circuit Oetober 3, 1898.) 

No. 487. 

1. Patekts—Cokstruction— Invention. 

The lubricating art being one which embraces ail machlnery, a patent 
cannot, by Inclucllng In the claim for a means of lubrication the parts of 
a peculiarly constructed engine or machine, eut ofE inquiry into the state 
of the art as applled to other machlnery. 

3. Same— Improvements in Lubricating Devices. 

ïhe Ide patents, Nos. 321,726 and 400,682, for Improvements in lubri- 
eating devices, are void for want of invention. 

8. Same— Improvements in Engine Frames. 

The Ide patent, No. 396,209, for improvements in engine frames, is vold 
for want of invention. 

Appeal f rom tbe Circuit Court of tbe United States for the Southern 
District of Illinois. 

This appeal is from a decree for an accounting and for an injunction 
against infringement of claims 1 and 4 of letters patent No. 321,726, claim 
3 of letters patent No. 396,209, and claims 2 and 3 of letters patent No. 400,682, 
ail granted to Albert L. Ide, who died pending the suit The suit was re- 
vived and prosecuted to a decree by his executors, the appellees. Patent No. 
321,726 was issued on July 7, 1885, and, according to the spécification, is for 
"improvements in steam engine crosshead lubricators." The claims thereof 
in issue read as foUows: "(1) The combination, with the crosshead guides 
and Connecting rod of an engine, and means for feeding a lubricant to tlie 
upper guide, of a crosshead provided with a passage adapted to convey the 
lubricant from the upper guide to the bearlng surfaces of the pivotai joint 
between the said crosshead and rod, snbstantially as described." "(4) Tlie 
combination, with the crosshead guides and Connecting rod of an engine. 
and means for feeding a lubricant to the upper guide, of a hoUow crosshead 
adapted to receive the end of the Connecting rod, and provided with a pass- 
age, h', for conveying lubricant from the upper guide to the interior of the 
crosshead, said Connecting rod being provided with a funnel conimunicatinj; 
with the be^ring surfaces of the pivotai joint between the rod and cross- 
head, snbstantially as and for the purpose set forth." The éléments of 
claim 1, according to the experts ou either side, are: fa) The crosshead 
guides of an engine; (b) the Connecting rod journaled to the crosshead; (c) 
means for feeding a lubricant to tbe upjicr guide; (d) a crosshead providfd 
with a passage adapted to convey the lubricant from the upper guide to the 
bearing surfaces of the pivotai joint betv.-een the crosshead and Connecting 
rod. Claim 4 spécifies the same éléments, the crosshead being described as 
holiow, "adapted to receive the end of the Connecting rod, and provided witb 



192 89 FEDERAL RBPORTSR. 

a passages h?, fot Conveying lubrlcant from the upper guide to the Interlor 
of the crasshead," and the Connecting rod being provided with a funne! 
communicating with the bearing surfaces of the pivotai joint between the 
rod and the ct-osshead. The prior art supposed to relate more directly to 
thèse claims cdusists of the foUowIng letters patent of the United States, 
bearing varions dates from December 11, 1866, to January 20, 1885: No. 
60,444, to O. Tufts; No. 69,957, to S. H. Badger; No. 86,214, to I. H. Cong- 
don; No. 112,151, to King & Muloek; No. 264,368, to J. E. Sweet; No. 309,- 
686, to J. L. Bogert; No. 310,979, to J. L. Bogert. Patent No. 396,209 waa 
granted on JaBCary 15, 1889, and, as stated In the spécification, "relates to im- 
provements In steam, gas, and other englne frames, and more particularly 
to frames of that class In whlch the frame Is continuons, and supports the 
cylinder at one end, and Is provided with cranli-shaft bearings àt its opposite 
end." The claim reads as follows: "(3) An engine frame constructed for 
the attachment of a cylinder at one end, and havlng two shaft bearings at 
Its opposite end, said frame comprising a straight tubular part adjacent to 
the cylinder, constructed to support the crosshead guides, a hoUow base be- 
neath said tubular part, vertical side walls continuons with the side vç^alls 
of the tubular part and supportlng the shaft bearings, and a bottom wall or 
plate, B *, extendlng downwardly from the lovrer veall of the tubular part to 
a point beneath the cranlî-shaft bearings, and connected at its side margins 
with the said vertical side walls, substantially as described." The prior art 
touching this clalm conslsts of the Balley patent. No. 62,920, bearing date 
March 19, 1867; the Wright, No. 144,817; the Stevenson, No. 168,803; the 
Bartlett, No. 174,935; the Rice, No. 187,984; the Putnam, No. 191,716; the 
Allen, No. 236,661; the Schnier & Smith, No. 276,479; and the Copeland, No. 
360,761, Issued on April 5, 1887. Patent No. 400,682, which bears date Aprll 
2, 1889, Is also for improvements In lubrlcating devices, and relates, accord- 
Ing to the spécification, "to improvements In steam, gas, or other engines, 
and more particularly to Improvements In lubricating devices for the crank 
shaft, Connecting rod, crosshead, and other parts of such engines." The 
claims read as follows: "(2) The comblnatlon, with a crank shaft and crank 
disk, of an oil tank or basln beneath the disk, the side walls of which rise 
to a point above the lower edge of the disk, a housing or casing provided 
with an oll-recelvlng surface arranged In the same plane with the disk, a 
trough located wlthin the housing in position to recelve from the said oll- 
recelvlng surface fluld lubricant cast thereupon by the crank disk, a pipe 
leading from said trough to a bearing to be lubricated, and a valve In said 
passage, substantially as described. (3) The comblnatlon, with an engine 
crank shaft, a disk crown thereon, and; a bearing for the shaft provided wi :h 
an oll cup or réceptacle located In position to recelve from the surface of the 
bearing lubricant cast upon the same by the disk, of a pipe communicating 
with said trough or réceptacle, and discharglng Into the oll cup upon the 
bearing, said oil cup being provided with an overflow pipe or passage lead- 
ing into the housing, substantially as described." The prior art fn évidence 
relatlng to this patent consists of the foUowing letters patent of the United 
States: The Aerts, No. 24,914, dated August 2, 1859; the Batchelder, No. 
65,328; the Reynolds & Batchelder, No. 78,895; the Pryer & Hall, No. 158,- 
169; the Westinghouse, No. 246,258;- the Brotherhood, No. 299,731, bearing 
date June S, 1884; and two British patents, No. 852, Issued in 1856 to William 
Joseph Curtis, and No. 3,522, Issued In 1885 to Robert Lauder. 

Ephraim Banning and Thomas F. Sheridan, for appellanta, 
Charles A. Brown, for appelleea. 

Before WOODS and SHOWALTER, Circuit Judges, and BUNN, 
District Judge. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
Hvered the opinion of the court. 

There is, to commence with, a dispute whether, by "means for feed- 
Ing the lubricant to the upper guide," as that phrase is used in the 
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claims of patent No. 321,726, is meant the oil cup, L, shown in the 
drawings and mentioned in the spécification. If that cup, or ita 
équivalent, is an essentiâl élément of the combination claimed, the 
charge of infringement fails, because nothing of the kind is found in 
the engines made bj the appellants. The contention tliat they are 
infringers though they do net equip their engines with oil cups, be- 
cause it is intended that the user shall obtain upon the market the 
cups for which the engines are adapted, is not tenable, because there 
is no proof of such intention or practice, and the oil cup described as 
attached is not essentiâl to the use of the angine. The expert called 
to make out the complainant's prima facie case testiûed that the oil 
cup, L, is the only means shown and described which answers to this 
requirement of the claims; but in rebuttal the patentée and another 
expert testifled that the cup is not essentiâl, and that the means re- 
ferred to is to be or may be found in the "small vertical passage, 1, 
which is formed through the part of the engine frame forming said 
guide, and is adapted to permit a slow feed of oil from the réservoir 
(or cup) to the bearing surface of the upper guide." We are of opin- 
ion that, when read with référence to the spécification and the draw- 
ings, the claims include the oil cup as a part, at least, of the "means 
for feeding the lubricant," but prêter not to rest our décision of this 
part of the case on a narrow question of construction. What is 
the essentiâl idea or conception of the patent? As stated in the spéci- 
fication: "The gênerai objcct of this invention is to provide an im 
proved construction of lubricating devices for the crossheads and 
crosshead guides of steam engines. ♦ • * The principal features 
of novelty * ♦ • are embodied in the means shown for lubricat- 
ing the upper and lower crosshead guides and the bearing surface of 
the wrist pin, whereby the parts mentioned are ail effectively lubri- 
cated from a supply of oil initially fed to the upper crosshead guide, 
and conducted to said several parts, as herein fully set forth." The 
construction and method of opération, in brief, are thèse: There is, 
fi.rst, a small passage, by which the oil, dropping from a cup or réser- 
voir, reaches the bearing surface of the upper guide. On the upper 
bearing surface of the crosshead are longitudinal channels, which, 
dliring the reciprocating movements of the crosshead, receive oil 
from the surface of the upper guide, and carry it to the middle of the 
crosshead, where, through another verticaj passage, it flows or drops 
into the hollow interior of 1;he crosshead, whence, through a funnel, it 
reaches the wrist pin. In other words, the conception is that oil 
shall be introduced into an engine, or any other form of machine, 
through passages, channels, and ducts so located and constructed that 
by force of gravity it will be carried first to one bearing surface, thence 
to another, and thence to another, so long as possible and désirable. 
It would be useless to foUow the discussions of the experts. They 
consist largely in pointing out irrelevant différences of construction 
between the engines and machinery of the prier art and the engine of 
the patent. The art of lubrication cannot be limited to a class of 
engines, or to a species of machines. It embraces ail machinery; and 
when it has been shown, as hère, that the method of lubrication de- 
scribed and claimed in this patent has been described in its essentiâl 
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features in numerous earlier patents, and bas been employed on en- 
gines of earlier construction, it is impossible to concède novelty to 
daims wMch show no différence except in the construction, of the en- 
gine to which tbe metbod is applied. Indeed, while the patent pro- 
fesses to be for lubricating devices, the claims are in part for things 
to be lubricated as well as for the means of lubrication. Tlie engine, 
with ail its parts, is one thing, and, if patentable, should be covered 
by a distinct mechanical patent. The method of lubricating an en- 
gine is quite another thing, and should be so described and claimed, if 
it is to be protected as an invention. For example, the essential fea- 
tures of claim 1 would be better deflned if the claim read in this wise: 
"The combination, in an engine, of means for feeding a lubricant to the 
upper guide for the crosshead and a passage in the crosshead, adapted 
to convey the lubricant from the uppër guide to the bearing surfaces 
of the pivotai joint between the crosshead and the Connecting rod." 
Claim 4 would be likewise more deflnite and accurate if it read: "The 
combination, in an engine, of means for feeding a lubricant to the 
upper guide for the crosshead, a passage, h', for conveying lubricant 
from the upper guide to the interior of the crosshead, and a funnel 
in the Connecting rod communicating with the bearing surfaces of 
the pivotai joint between the rod and crosshead." So worded, the 
claims would include exactly the means of lubrication described, and 
would not include, as a part of the supposed invention, the engine, 
or the parts thereof intended to be lubricated. The fact that such 
parts of the engine hâve been included affords no ground for distin- 
guishing the actual means of lubrication from similar means in other 
engines, machines, or patents of earlier date. The lubricating art 
being one which enibraces ail machinery, it is not possible, by includ 
ing in a claim for means of lubrication the parts of a peculiarly con- 
structed engine or machine, to eut off inquiry into the art as dis- 
played in earlier machines, whatever their parts or construction. 
There might, doubtless, be invention in so constructing an engine or 
other machine as to be capable of better or easier lubrication, but the 
patent in that case should be upon the machine, and not on known 
means of lubrication, capable of adaptation to one form of machine as 
well as another. Of course, it is not to be said that new means or 
modes of lubrication may not be invented. It is enough to say that 
the means shown in this patent are not new. There has, at most, been 
simply an adaptation of familiar means and methods, which an intelli- 
gent mechanic, with the Ide engine before him, could readily accom- 
plish. 

In respect to claim 3 of patent No. 396,209, the patentée, who was 
made a witness, after describing prier constructions of engine frames, 
and explaining points of weakness in them, said: 

"To overcome thesé defects, I designed the tubular form of engine frame. 
It is well known that a certain amount of métal in the form of a tube will 
resist more strain.and wlll maintain a nearer correct alignment imder ex- 
cessive strains, tàan the same amount of métal in any otïier form. In ad- 
dition to the adrantage of rlgidness by this' tubular form of frame, this con- 
struction brings ail of the strain in the central part of the tube or engine 
frame, and the line of center is nearly surrounded by métal, which entirely 
avoids ariy tendency to buckling or springing out of alignment under the 
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heaviest loads. This construction of frame alao enables the worklng parts 
o£ the engine to te inclosed; the bottom portion of the tube or frame being 
gL-adually inclined or sloped towards the crank shaft, thus forming a suita- 
ble incline and réceptacle or base for eontaining the oil or lubricant necessary 
to insure the automatie and complète lubrication of ail the worljing parts 
of the engine, while the box form of extension below the tubular form of the 
frame gives a rlgid support for the lower crosshead guide, and forms a long 
rigid bearing or support for the engine bed, which enables the engine to be 
of the double-cranli pattern, and self-contained, and of sufflcient rigidity 
to support the overhanging cylinder on one end and the cranli shaft and 
fly wheels on the opposite end, without springing out of line, and without 
the use of massive toundations for holding the engine bed and crank shaft 
in true alignment." 

That is to say: If it were conceded that lie was the first to abandon 
tbe old style of frames, made of heavy timbers, with guides and bear- 
ings of iron or steel bolted thereon, and to contrive a frame of métal, 
the problem, according to his own testimony, was bardly so difiScult 
as to require the exercise of extraordinary skill. It was well known 
that métal in tubular form was stronger to resist strain than when 
solid, and hbw to cast the desired tubular shapes in connection with 
other parts of a structure was, of course, well understood. The pat- 
entée, however, was by no means the flrst to design such a frame. 
The proof shows that in no single feature is his design novel, and as 
an entirety it is net entitled to be called an invention. Counsel for 
the appellee asserts as "the well-settled law that a patent 'for a 
meritorious inrention cannot be defeated by citing as anticipations a 
large number of patents, some of which show some of the parts of the 
invention, while others show other parts used in a différent connec- 
tion, and under entirely différent conditions." The proposition is, 
of course, true, but it does not fit the case. Every part of the frame 
of this patent is shown in earlier patents and frames substantially in 
the same relation to other parts as in this frame, and of neceesity per- 
forming, or adapted to perform, the same office. Indeed, the testi- 
mony of the exjKTt examiued in support of the défense was that the 
équivalent of the entire frame was to be found in each of a number of 
frames shown in earlier patents, and in earlier frames of which proof 
was made. On the other hand, the expert for the appellees pointed 
out in détail the différences between the frames referred to and that 
of the patent, but différences of such a character in most instances as to 
hâve, in our judgment, no material bearlng upon the question of inven- 
tion. For instance, it was pointed out that patent No. 144,818 "does 
not show the hollow base as distinguished from a number of pedestals, 
which," the witness added, "is one of the essential features of the in- 
vention of the patent in suit." It is impossible that the hollow base 
should be a feature of the invention. Just as well might a black- 
smith discard the wooden block under his anvil, and put in its place a 
hollow métal block, and call it an invention, Besides, the hollow 
base is shown in earlier frames. In another instance the expert 
pointed out that the frame referred to was not constructed for the 
attachment of an overhanging cylinder. If the patent were valid, in- 
fringement could hardly be avoided by extending the frame under the 
cylinder. In other instances the frames had only a single bearing 
for the main shaft, and therefore were not to be considered, though 
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in other parts not uniike the frame of the ,patent. Duplication of the 
bearings of a shaft is not a patentable novelty. The frame of this 
patent was contrived by selecting and combining the features of 
earlier designs. It is doubtièss compact, and strong, and well adapt- 
ed to automatic lubrication; but it is not an invention. The only 
features which may not be said to be matters of common knowledge 
are those designed to promote automatic lubrication, and the évidence 
is clear that they are not new in this patent. 

The intention of patent No. 400,682 seems to hâve been to embody a 
method, or, as it is called in the brief for the appellees, "a system," of 
automatic lubrication. If the crank shaft were left ont, the claims of 
this patent would not be obnoxious to the criticism that they include in 
the combination specifled any part of the engine which is not a part of 
the means employed to effect lubrication. The crank shaft is not essen- 
tial, beca!ûse the necessary disk might be revolved by other means. 
The third claim is confessedly ambiguous. Indeed, as worded, it is 
meaningless. Thé expert of appellees says the ambiguity is "due to 
the omission of several words, and to a clérical error in writing the 
word 'bearing* instead of the word *housing.' " He deduces that con- 
clusion from the history of the application in the patent office, as dis- 
closed in the file verapper, of v^hich he makes a labored analysis. 
The statute provides for a correction of defective patents by means of 
reissue, and we are of opinion that a court of equity has no power, 
in a suit for infringfement, to give existence, on the theory of correct- 
ing a mistake, to a patent never issued in the mode provided by law, 
and adjudge damages for its infringement. It follows that only the sec- 
ond claim of this patent need be considered. The essential éléments 
of it are: (1) A revolving disk; (2) an oil tank or basin beneath the 
disk; (3) a housing or casing, with an oil-receiving surface in the 
plane of the disk; (4) a trough within the housing to receive fluid 
lubricant cast by the disk on the inner surface of the housing; (5) a 
pipe leading from the trough to a bearing to be lubricated; and (6) a 
valve in the pipe. Ail else in the claim is an enumeration of minutise 
of construction which might better be found only in the spécification. 
The essential idea of this claim is the throwing of oil from a trough 
or basin upon the parts of the engine to be lubricated, or against the 
surface of a housing, to be colleCted and carried thence by pipes, 
channels, grooves, and funnels to the bearing surfaces to be lubricat- 
ed. The use of such pipes, channels, grooves, and funnels is illus- 
trated by patent No. 321,726, and the prior art considered in référence 
thereto; and that a combination of such means for the passage of oil 
or other lubricant by force of gravity from an initial point to différent 
bearing surfaces of an engine or machine in the manner shown in 
those letters was not patentable we bave already decided. Their use 
in this patent is not différent, and, it there is hère the novelty neces- 
sary to sustain the patent, it must be in the combination of the basin 
of oil, the revolving disk, and the housing, with its trough to receive 
the oil cast thereon. There was, ^nd for many years before the date 
of this patent could hâve been, nothing new in that conception or in 
the means described for carrying it out. In the Curtis patent of 
1856, which was for improvements in lubricating the axles of loco- 
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motiTe engines and of carriages on raiiways, it was stated that "the 
improvements consist of causing the lubricating fluid to be raised f rom 
below the axles by centrifugal action, which is most conveniently ac- 
complislied by applying a disk or projection to eaeh of the axles, the 
periphery of which rotâtes in a vessel below the axle, and by centri- 
fugal action constantly raises the lubricating fluid above the axle, and 
throws or projects it against a suitable surface and réceptacle for con- 
ducting the fluid down onto the upper surface of the axle." What 
more does this patent show, and by what words could be given a more 
literal and vivid description of what it shows? The expert answers 
that the Curtis patent does not show means for lubricating the bear- 
ings of a steam engine, and is, therefore, entirely foreign to the sub- 
ject-matter of the suit, and proceeds to point out the varions parts of 
the steam engine of the patent which are not shown in association 
with the Curtis axles. The fundamental errer is in the assumption 
that the lubrication of axles by a specifled means is as an art entirely 
foreign to the lubrication of the parts of a steam engine by like means. 
But, if that were conceded, the earlier patents in évidence show steam 
engines constructed and lubricated in ail essential particulars substan- 
tially by the means shown in the patent. The différences dwelt upon 
by the expert in the construction of the différent engines, while in 
most instances too plain to hâve been overlooked if nothing had been 
sald about them, are generally of such character as to hâve no possible 
bearing upon the question of invention. For instance, much time is 
given by both experts to the question whether, in a Westinghouse en- 
gine, more partsare automatically lubricated than in the engine of the 
patent in suit; and again and again they return to the question 
whether the lubricant used in the Westinghouse engine, consisting of 
oil and water mixed, is as good as oil alone; ail of which is totally 
immaterial, because it was important to know, not how many parts 
were lubricated, or by what lubricant, but simply whether the means 
and methods of lubrication were the same, or to what extent, in es- 
sential respects, they differed. The testimony of a capable and con- 
scientious expert, in a case which admits of hiis employment, cannot 
but be at once heîpf ul to the court and creditable to the witness ; but 
it is a sorry situation for the display either of skill or candor when, 
not to hurt the cause he was employed to promote, the expert must 
suppress his opinions upon ail matters of controlling signiflcance, and 
restrict his testimony to the pointing out of superflcial and obvions 
distinctions of structural forms that involve no conceivable différences 
of function or opération, — a task of mère drudgery, which a common 
mechanic, accustomed to work by lines laid down for him by another, 
could perform quite as well. 

Upon the proof made of the prior art, as found in earlier patents 
and structures, we see no escape from the conclusion that ail of the 
claims in question of the three patents sued on corne under the rule de- 
clared in Thompson v. Boisselier, 114 U. S. 1, 5 Sup. Ct. 1042, and often 
reafflrmed by the suprême court and by the circuit courts of appeals, 
that "it is not enough that a thing shall be new, in the sensé that 
the shape or form in which it is produced shall not hâve been before 
known, and that it shall be useful, but it must, under the constitution 
89 F.— 82 
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and statute» amount to an inTention or discovery." Lock Co. v. Green- 
leaf, 117 Û. S. 554, 6 Sup. Ct, 846; Gardner v. Herz, 118 IJ, S. 180, 
193, 6 Sup. et. 1027; Kelly v. Clow (by tliis court, July 26, 1898) 89 
Fed. 297, and cases ci ted. In none of thèse claims is it possible to 
flnd anything of a mecbanical ànd operative or functional character 
wliich di^ not exist bef ore in similar relations and combinations, and 
in none of the many différences of form pointed out is it possible to 
flnd évidence of invention or discovery. In tlie language of the opin- 
ion in Hollister v. Manufacturing Co., 113 U. S. 59, 5 Sup. Ct. 717, the 
claims are for combinations the conception of which involved "only 
the exercise of the ordinary faculties of reasoning upon the materials 
supplied by a spécial knowledge" of the existing art. The decree be- 
low is reversed, with direction to dismiss the bill. 



BATES MACH. CO. et al. v. EXCELSIOR HEATER CO. 
(Circuit Court of Appeals, Seventh Circuit. October 3, 1898.) 

No. 499. 

Patents — Feed-Wateb Heaters. 

In the improved feed-water heater and purifier descrlbed In the Fer- 
reira patent, No. 400,319, the séparation of the oil from the exhaust steam 
used for heatlng purposes by means of the steam chamber, which per- 
mits the expansion of the steam in Its passage, is an Incidental function 
only, and not covered by the patent, belng performed in a similar man- 
ner by the heaters descrlbed In earlier patents, notably that of Crlghton, 
Wills, and Rastetter, No. 65,547. 

Appeal from the Circuit Court of the United States for the 
Northern District of Hlinois. 

This appeal is prosecuted by the Bâtes Machine Company and 
Thomas J. Cookson from a decree of injunction forbidding infringe- 
ment of the second, third, and eighth claims of letters patent No. 
400,319, granted on March 26, 1889, to Charles E. Ferreira, assignor 
of the appellee, the Excelsior Heater Company, for an improvement 
in f eed-water heaters and purifiera. The claims read as f ollows : 

(2) In a feed-water heater, the comblnation of a water chamber provided 
with a water inlet, a steam chamber provided with a steam Inlet, a pipe 
communicatlng with the steam chamber and extending Into the water cham- 
ber for eonducting steam through the water, a settling chamber, a pipe com- 
municatlng between the water chamber and the settling chamber for eon- 
ducting the water into the settling chamber, and an outlet for drawlng olï 
the water, substantially as descrlbed. 

(3) In a feed-water heater, the comblnation of a water chamber provided 
with a water inlet, a steam chamber under the water chamber, provided 
with a steam Ihlet, a pipe communicatlng with the steam chamber and ex- 
tending Into the water chamber for eonducting steam through the water, a 
settling chamber under the steam chamber, a pipe T;ommunicating between 
the water chamber and the settling chamber for eonducting the water Into 
the settling chamber, and an outlet for drawlng off the water, substantially 
as described. 

(8) In a feed-water heater, the comblnation of a water chamber provided 
with a water inlet, a steam chamber provided with a steam inlet, a pipe 
communicatlng with the steam chamber and extendlng into the water cham- 
ber for eonducting steam through the water, a settling chamber under the 
steam chamber provided with a vertical partition perforated in its lower 
portion, a pipe communicatlng between the water chamber and the settling 
chamber, termînating at Its upper end at a point in the water chamber be- 
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tween the svirface and bottom of the water, and an outlet for drawing off the 
water, substantially as described. 

Figure 1 of tlie drawings is hère reproduced: 




The technical description of the parts is as f ollows : 

A is the sliell or sides of the heater; B, a water chamber; C, a steam cham- 
ber, and c, an inlet for introducing exhaust steam; D, a settling chambei; 
d, a vertical partition in the settling chamber perforated at or near its bot- 
tom, and d', space séparât ed by such partition; E, an inlet pipe for Intro- 
ducing water into the beater, and e, the Inner perforated end thereof ; F, st 
pipe for conducting steam into the water chamber and through the water, 
and f, the nozzle thereof; G, a pipe for conducting the heated water to the 
settling chamber; H, a pipe for introducing live steam into the pipe leading 
from the water chamber to the settling chamber; I, a relief pipe for the 
escape of surplus steam; K, an overflow pipe; L, the suetion pipe of the 
feed pump; M, drain salves, and N, manholes for cleaning out the cham- 
bers; O, a float in a side chamber to open or close a valve, P, in the water- 
inlet pipe; Q, a gauge or indicator to show the water level in the water 
chamber; E, an inlet pipe for introducing condensed steam from a trap or 
traps when desired; and S, an inlet pipe for introducing live steam into the 
steam chamber when exhaust steam is not to be used. 

The spécification contains also the following statements: 

As now generally constructed, feed-water heaters are not capable or eco- 
nomically heating the water to the high température necessary to precipitate 
the impurities or scale-forming matter to the extent necessary to fully puril'y 
the water. My invention is intended to overcome this objection to a greater 
or less extent, and to secure other advantages not obtained by the feed-water 
lieaters now in gênerai use. * » * Passing up from the settling chamber 
to any height desired in the water chamber is a pipe intended to couduet 
the heated water into the settling chamber, and a pipe for the introduction 
of live steam may enter or be connected with this water pipe at any con- 
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renient point. I prefer to turn the end of this steam pipe, and run It down 
In the water pipe a short distance, and to hâve Its end closed by plugglng or 
otherwise, and the sides of its turned-down portion perforated t6 distribute 
the steam laterally. By means of this pipe, live steam may be introduced 
directly into the comparatively small quantity of outflowing water, so as 
to commingle therewith, and thus superheat it or greatly inerease its tem- 
pérature. In this way the water can be heated to any température required 
before or as it enters the settling chamber, and, the température belng sutH- 
ciently high, of course the impurities or scale-forming matter are immedi- 
ately precipitated in the settling chamber. I prefer and eonsider it im- 
portant to hav,e the live steam thus introduced at a température sufHciently 
high to cause the impurities or scale-forming matter to be rapidly and f uUy 
precipitated. I also prefer to bave this pipe for the outflow of water at 
the center, and its upper end at a point about halfway between the surface 
and bottom of the water, so as to draw ofE the water without scum, oll, or 
other floating matter, and with as little as possible of the heavier impurities. 
* * * Some of the advantages of my invention are that it provides for 
heating and purifylng water by the use of elther live steam or exhaust 
steam; that it also provides for heating and purifying water by the use of 
both live steam and exhaust steam; that it also provides for an unxisually 
large heating surface in and under the water; that it also provides for 
drawing olï the heated water without taking any of the floating impurities 
or many of the precipitated impurities; that it also provides for introducing 
Uve steam directly into the outflowing water, so as to superheat it or greatly 
inerease its température, and thus cause the remaining impurities, which 
require a higher degree of beat, to be precipitated into the settling cham- 
ber; that it also provides for a water level high enough to facilitate the 
pumplng of bolling water, and thus to obvlate the necesslty of elevatlng the 
heater; and, generally, that it is simple, efficient, and economical both in 
construction and use. Although my Invention is thus capable of producing 
many Important results, it will, of course, be understood that I do not intend 
to limit myself to a construction in which ail of them or any particular 
number of them are obtained; nor do I wish to be understood as limiting 
myself to minor features or détails of construction, or to the particvilar way 
or mode of opération described. 

The prior art in évidence consists of the following lettera patent: 
No. 65,547, to Grighton, Wills, and Eastetter; 75,163, to J. S. Horton; 
3,618, reissue, to E. R. Stilwell; 132,170, to E. K. McMurray; 141,- 
517, to Sadler and Volmar; 169,332, to W. J. Austin; 178,932, to 
G. F. Jasper; 179,966, to S. A. Shoaflf; 207,337, to W. J. Austin; 
250,995, to G. Stewart; 273,084, to J. J. Hoppes; 313,287, to D. 
Gochrane; 384,540, to William Oliphant; and 385,769, to James Mil- 
ler. 

The following is Fig. 1 of the Miller patent, exeept the settling 
chamber and adjuncts at the lower ends of the pipe, E, and rod, E. 
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The heaters of the appellants were constructed according to let- 
ters patent No. 542,331, issued to the appellant Cookson, of which 
Pig. 1 and the description are as f ollows : 

A représenta the steam chamber; B, the water chamber; C, C, the pipes 
leading from one to the other; D, the hoUow partition dividing A into two 
compartments, E and E'; F, the water Inlet; G, the table upon which the 
water falls; H, the partition by which the steam is prevented from passing 
directly from C into C; I, I', the baffle plates; J, J', the feed and exhaust 
ports; K, the water-outlet pipe; L, the flltering chamber; M, the overflow 
or wàste pipe; and N, the water outlet. ïhe opération of my invention is 
as f ollows: The steam, passing through in the direction of the arrows, first 
strilses upon the baffle plate, I, where it is deflected downward, and the cil 
and water precipitated into the compartment, E; thence up through C, Into 
the water chamber, where it cornes in 
contact with the spray from the water 
Inlet; thence down through C, into E', 
where It strikes the baffle plate, I', which 
further purifies and dries the steam, and 
then exhausts through J'. The water en- 
tering at F is sprayed into the chamber, 
B, where it cornes in contact with the 
Steam, ana, falling upon the table, G, 
spreads out and runs over Its edges, where 
it is agaln mixed with the ascending and 
deseending flow of steam, and thoroughly 
heated. The sprinkler, F, has a pan or 
coUar, f, upon its lower edge, to spread 
the water Into a thin sheet The table, 
G, extends out over the top of the pipes, 
O, C, In order to prevent the water run- 
ning down them. C and G' are also pro- 
vided with caps, c and c', for the same 
purpose. The partition, H, extends from 
the table, G, down to a point below the 
water level, which seals the lower edge 
of it to the passage of the steam, com- 
pelling the steam to go up and around 
the table, G. ïhe outlet pipe, K, draws 
the water off from B at a point a short 
distance below its surface, conducting it 
into the hoUow partition, D, and from 
thence it runs into the flltering or set- 
tling chamber, L. Thus, it will be seen 
the water is first thoroughly mixed with 
the steam, and heated, in the upper por- 
tion of the chamber, B. It then settles 
into the lower portion, where it is fur- 
ther heated by coming in contact with the pipes, C, C, part of the impurities 
being precipitated and removed by settling, and further heated in the hollow 
partition, D, which is heated to a high température by the steam upon both 
sides of it. The chamber, Ij, Is preferably filled with a flltering substance, 
by which the remaining impurities are removed from the water before it 
Is drawn off at N. The impurities which hâve settled in the différent 
chambers, B, B, E', and L, are drawn ofC through the waste pipe, M. I hâve 
shown the steam as passing through the heater from the port J to the port 
J', but it is obvions that, from the similarity and symmetrical disposition of 
the parts, the resuit will be the same if the direction be reversed. This glves 
to my heater the advantage of being adapted to be set up upon either side 
of the boiler or engine, or in various positions, and the connections easily 
made. The bafile plates, J, J', are corrtigated in order to présent a larger 
surface to the steam, and the corrugations extend from a middle Une diag- 
onally downward to the edges, in order to drain ofC the water and oll to the 
eides. 
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J. W. Munday, for appellants. 
Thomas A. Banning, for appellee. 

Before WOODS and SHOWALTER, Circuit Judges, and BUNN, 
District Judge. 

WOODS, Circuit Judge, after making tlie foregoing statement, 
deliyered tlie opinion of tlae court. 

The resuit of the briefs and of the argument at the iiearing, as 
well as of the opinion of the court below, is that the steam chamber, 
operating as an oil separator, is the one feature to be considered 
in determining whether any of the claims in suit cover a patentable 
combination which has been infringed. It has long been well un- 
derstood that exhaust steam, when it cornes from a cylinder, is 
charged with more or less lubricating oil, and, when the steam is 
employed for the purpose of heating water intended for use in 
steam boilérs, it is important that the oil shall not go with the 
water into the boilers; and it is clear upon thé évidence in the 
record that, as exhaust steam passes through the chamber of a 
heater constructed according to the patent in suit, the oil is to some 
extent separated therefrom and remains in the chamber, and conse- 
quently a less quantity is carried to the chamber above, to com- 
mingle with the water. The évidence also shows that any form of 
enlargement in the passageway of the steam will cause a sépara- 
tion of the oil from the steam, more or less complète according to 
the character of the enlargement or chamber. The séparation may 
be aided by the use of baffle plates upon which the current of steam 
strikes as it enters the chamber; and such plates, though not shown 
or suggested in the patent, hâve been inserted for that purpose 
in the steam chambers of the heaters manufactured by the Excelsior 
Heater Company. The controUing question is whether Ferreira 
was the ûrst to embody in a heater a steam chamber, or its équiva- 
lent, which, without a baffle plate, was adapted to separate to a 
useful extent oil from the passing steam. It is évident that he 
had no- such thought when his application for the patent was pre- 
pared. The spécification gives no hint of it, though other and less 
inportant functions of the chamber, supposed to resuit from its 
location between the water chambers above and below, are care- 
f ully explained ; and, while other minute and commonplace features 
of construction are illustrated or specifled, the drawings show no 
outlet for the oil from the bottom of the steam chamber. On the 
contrary, it was manifestly the understanding and intention of 
Ferreira that the oil shouldiioat upon the surface of the water, and 
pass off through the overflow pipe, K; the pipe. G, for conducting 
the heated water to the settling chamber, being so adjusted "as to 
draw off the water without scum, oil, or other floating matter."' It 
is, of course, true that the patent is not to be deemed invalid or of 
less scope because the oil-separating functiou is not meutioned in 
the spécification ; but, when it is considered that in the flrst heater 
manufactured under the patent the patentée caused a batïle plate 
to be inserted in the steam chamber for the purpose of producing 
or of aiding in producing there a séparation of oil from the steam, 
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the reasonable inference is that he did not regard the séparation 
so efïected (with or without a bafQe plate) as a characteristic of his 
inTention. Indeed, he testifled that the results accomplished by 
his device dépend "on the exact combination and location of thèse 
three chambers"; and the attempt made in another part of his 
examination to attribute to the soliciter who prepared the applica- 
tion for the patent the responsibility for omitting any référence to 
the oil-separating function of the steam chamber, — a function which 
in no degree depended on the relative location of that chamber, — 
in view of ail the circumstances, is not convincing. 

But, whatever his own belief on the subject, Ferreira was not, in 
fact, the first to introduce into a water heater an enlargement in 
the passageway of the exhaust steam, which, by permitting a re- 
duced velocity and expansion of the steam, was, in respect to the 
function of separating the oil, the équivalent of the steam chamber 
of the patent. Unmistakable instances of anticipation in that par- 
ticular are found in the patent of Crighton, Wills, and Kastetter, 
No. 65,547, and that of Miller, No. 385,769, and less clearly, perhaps, 
in the patent of Oliphant, No. 384,540. Ône of the experts, speak- 
ing of the Miller patent, said that he did not regard the steam pipe, 
S, as a steam chamber; that it was not so described in the patent; 
that, while somewhat larger than the exhaust pipe, the différence 
was not enough to enable it to perform successfully the function 
of separating the oil; that there is no évidence either in the draw- 
ing or spécification that it was intended to perform that function; 
aud that no means is shown for removing the oil in case it should be 
separated. Ail this, except that the pipe is not called a steam 
chamber, is no more true of Miller's heater than of Ferreira's; and 
that the pipe in Miller's construction would in fact separate the oil 
from the stoam in considérable measure is demonstrated by the 
proof offered by the appellee of the elficieney in that respect of a 
mère enlargement of the pipe through which the exhaust steam is 
conducted to the heater in use at 116 Dearborn street, Chicago. If 
it is to be supposed that Miller's pipe did not successfully or com- 
pletely separate the oil from the steam because not large enough, 
it required no invention to make the pipe larger. In neither patent 
is the function mentioned, and there is no direct évidence that 
without a baffle plate the chamber of the one would separate the 
oil and steam more successfully than the enlarged pipe of the other. 
The différence, if any, it is évident, can be only in the degree of efïi- 
ciency. The heater of Crighton, Wills, and Kastetter has a steam 
chamber immédiately under the water chamber, and only needs a 
settling chamber below to embody the exact combination and loca- 
tion of chambers on which, according to Ferreira, the results accom- 
plished by his device dépend. The use of a second réceptacle or 
settling chamber for the heated water, however, is of fréquent oc- 
currence in the earlier devices; and to add one to a heater com- 
posed of a single water chamber at the date of Ferreira's applica- 
tion was certainly not an achievement of inventive or créative 
power. Besides, it is to be observed, no claim of the patent in suit 
requires the exact combination and location of the three chambers 



504 89 FEDERAL, EBPOETBR. 

illustrated in the drawings. The second claim is for the three 
chambers with Connecting pipes, but there is no requirement that 
one chamber be above or below or in contact with another. By 
the third claim the steam chamber is under the water chamber, but 
it need not be in contact, and no location for the settling chamber 
is specifled; while by the eighth claim the settling chamber is under 
the steam chamber, but not necessarily in contact, and the relative 
location of the water chamber is not specifled. idanifestly, there- 
fore, if the patentée was right in respect to the bénéficiai results, 
he was mistaken if he thought the exact combination and location 
of the three chambers were required by any of the claims of his 
patent, or were in fact new and patentable. It would be obviously 
absurd to attribute patentability to changes in the relative loca- 
tions of the chambers unless a distinctly new and useful resuit were 
produced; and in respect to the single function material to be con- 
sidered, of separating oil from the exhaust steam, it is not pretended 
or conceivable that the location of the steam chamber can affect 
the opération. In respect to that function, no witness has testi- 
fied or declared a belief that the steam chamber of Orighton, Wills, 
and Eastetter is not quite as well adapted as that of Ferreira to 
effect the séparation; and that it is in fact better adapted for that 
purpose seems clear, because it is quite equal in size, and, as con- 
structed, its walls and angles must hâve in a degree the effect of 
bafiSe plates. The decree of the circuit court is reversed, with di- 
rection to dismiss the bilL 



H. W. J0HN8 MPG. CO. v. EOBEKTSON et al. 

(Circuit Court, S. D. New York. August 24, 1888.) 

1. Patents— Pbioïutt—Pkhsumption phom Numbbhs. 

Where two patents are Issued to the same person on the same date, 
coverlng practieally the same Invention, there Is no presumption from 
the numbers as to whlch was Issued flrst, and neither wlU be held an 
anticipation of the other; but the patentée or owner may elect upon 
whlch he will rest, and the other will be declared inoperative. 

9. Same— Anticipation— CovBKiNO pob Btkam Pipes. 

The Plerce reissue. No. 10,376, as to claim 1, for "a covering for pipes, 
boilers, etc., consisting of layers of paper so secured together at inter- 
vais as to form air spaces," was not anticipated by prior inventions in 
which porous or flbrous materials were used, nor by the Reed patent. 
No. 171,425, for a paper coverlng, but wlthout air spaces. 

8. Same— Cancbllation of Patent. 

The Pifiree reissue. No. 10,375, for a covering for steam pipes, being for 
practieally the same Invention as No. 10,376, Issued on the same date to 
the same patentée, and which Is herein sustalned, held inoperative, and 
its asslgnment or sale prohibited. 

This is a suit in equity for infringement of a patent. On final 
hearing on pleadings and proofs. 

Edmund Wetmore, for complainant 
Hugh 0. Lord, for défendants. 
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LACOMBE, Circuit Judge. The bill is flled for infringement of 
claim 1 of reissued letters patent No. 10,376, dated August 28, 1883, 
to James D. Pierce, for covering for steam pipes. The original ia 
No. 252,400, dated January 17, 1882. The spécification sets forth 
that the inTention relates to pipes, boilers, etc. Referring to the 
drawings, the spécification proceeds as follows: 



J^ 





J^â 




"A représenta a covering composed of two or more layers of paper, a, 
which may be varied in number according to the thickness desired; and 
thèse layers may be either eorrugated, indented, or plain. I make the pipe 
covering by verapping the paper about a mandrel, and cementlng or other- 
wise securing each layer to that immediately below it, as shown at A', A', 
A', A', Figs. 3 and 4, at intervais. The structure may now be eut open by a 
knlfe or saw through the center of the cemented Une, aiïd the structure 
slipped offi the mandrel; and, as the edges of the layers of which it is com- 
posed are securely fastened together, It may be packed and transported 
without in jury. If my covering is designed for a flat surface, I merely se- 
cure flat layers of paper to each other in Unes, A', and through thèse make 
the cuts which dîvlde the covering into blocks or sheets. As the layers 
which compose my improved covering are only secured together in Unes 
through which the dividing cuts are to be made, there will be left between 
the layers at other points (those between the secured portions) a great 
deal of space for noncireulating or dead air; and this gives to my covering, 
if eorrugated or indented, a maximum power to resist the passage of heat 
through it, and, if plain, a résistance considerably ahove the maximum of a 
covering composed of layers secured together over substantially their entire 
surface. I am aware that paper covering has been made for pipes, etc.;" 
but the layers of which this covering was composed were cemented to each 
other throughout the entire structure, and the covering therefore was so 
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dense that its nonconducting propertles were very greatly lessened. My 
coverlng, except at the points, A', Is as full of air spaces, almost, as hair or 
sponge, and may be manufactured entirely at the shop, to be eut to the 
proper^ size elther in the shops, or wherever the covering is to be applied." 

The first claim only is involved. It reads : 

"(1) A covering for pipes, boilers, etc., consisting of layers of paper so 
secured together at intervais as to form air spaces, substantially as set forth." 

The reissue différs from the original solely by the insertion of the 
passages italicized in the above quotation. Oomparing the hm- 
guage of the two descriptions, it may be readily understood why the 
inTentor deemed it advisable to indicate more sharply the particular 
merit of his invention, viz. the artiflcial production of numerous air 
spaces in a pipe covering of paper without émploying other mate- 
rials; such air spaces being so arranged that the air therein is 
not free to circulate. For some unexplained reason (probably be- 
cause of some arbitrary rule of the patent office), instead of allow- 
ing a reissue, with appropriate claims, the office on the same day 
allowed two separate reissues, — the one above quoted, and another, 
numbered 10,375, which purports to cover practically the same in- 
vention, only not restricted as to the composition of the noncon- 
ducting sheets. This practice of so-called "divisional issue" has 
been most unfortunate for patentées. Witness the resuit in Under- 
wood V. Gerber, 149 U. S. 224, 13 Sup. Ot. 854. And, as was to be 
expected, the défendants contend that No. 10,376 is auticipated by 
No. 10,375. Fortunately, in the case at bar it will not be necessary 
to deprive the inventor wholly of his patent because the patent of- 
fice saw fit to split it into two. The rule laid down in Electrieal 
Accumulator Co. v. Brush Electric Oo., 2 G. G. A. 682, 52 Fed. 130, 
may be applied. Complainant's covering has the advantages of 
being fuUy prepared in suitable lengths at the shop, of being light, 
compact, efficient, cheap, and readily adjustable, and has com- 
mended itself to the trade, and gone into considérable use. Of 
course, it was well known in the art that conflned air was a good 
nonconductor. The air spaces found in loose, flbrous material, such 
as felt and hair, had been availed of. In some instances, by the use 
of paper in connection with the looSe, flbrous material, partitions 
or bulkheads had been introduced into the structure. In the man- 
ufacture of refrigerators (an analogous art) successive air chambers 
had been constructed, which had been made air-tight by lining the 
partitions with paper. But none of the patents show a structure 
composed wholly of paper so prepared that in wrapping it around 
the mandrel numerous air spaces are formed by the superimposition 
of its convolutions, the air in such spaces not being free to circulate, 
and the successive layers so fastened together by mucilage or other- 
wise that the covering may be eut off the mandrel and slipped over 
the pipe without destroying its characteristic cellular structure. 
In Toope (218,340), Martin (245,083), and Johns (262,429), the ef- 
fective covering material is loose fiber, such as felt, hair, or loose 
asbestos, held in place so as to form one or more successive layers 
by asbestos or other paper. In Ballon (173,436) cernent is used, and 
held in place by paper wrappings. In Peters (reissue 6,51G) the 
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material consista of slabs or siieets of asbestos, with hemp or an- 
imal or vegetable fiber, which bave been exposed to such pressure 
(hydraulic or other) as to eliminate, so far as may be, any air spaces. 
In Zimmerman (250,322) the refrigerator is practically two con- 
centric cylinders built up of wood, with air spaces between. The 
various patents for corrugated paper and carpet lining need not be 
discussed. They are too remote. Corrugated paper was conced- 
edly old. There remains only the Reed patent (171,425), in wliich 
the covering is composed wholly of paper, without relying on addi- 
tional loose fiber. Examination of that patent, however, shows 
that the System it describes is the direct antithesis of the one in 
suit. "My invention," says Reed, "consists in a nonconducting cov- 
ering, composed of layers or wrappings of paper, preferably rooflng 
paper, saturated with adhesive material, and compressed while be- 
ing formed into tubular sections. * * * In addition to the trac- 
tion which will compact the covering, I make use of pressure, by 
means of weighted friction bar or plate, or in other suitable man- 
ner, so as to insure a dense, firm structure throughout." Hère 
there is no suggestion of the formation of artiflcial air spaces by 
securing the successively superimposed sheets of paper to each other 
"only in Unes" or "at intervais," but a process of manufacture is 
enjoined which must necessarily prevent their formation. An alter- 
native method of manufacture is suggested by Reed, viz. using wire 
mesh in place of mucilage, but evidently not with the intention of 
forming air spaces; for he expressly says that such mode can be 
applied in situ only, and that the covering cylinder must not be eut 
longitudinally. An attempt is made to show that, in practice, cov- 
erings purporting to be made under the Reed patent anticipated 
complainant's device. The évidence is unsatisfactory. Assuming 
that the successive layers split apart when the section of covering 
was "sprung on" the pipe, they undoubtedly came together again 
when the covering was once in place. Certainly no one intention- 
ally availed of complainant's device in practicing the Pierce patent. 
Careless workmen may occasionally hâve so applied Reed's covering 
as to destroy its distinguishing characteristic, and leave in it occa- 
sional air spaces; but those who worked under the Reed patent 
sought to prevent this very thing, and succeeded in doing so by 
slitting each section along the back so as to form a hinge. This 
does not seem to be the sort of prior use which will defeat a patent. 
As to inf ringement : Défendants add a canvas cover, which of 
course does not avoid the patent. In ail other respects it seems 
apparent from an inspection of the stipulated sample that the dis- 
tinctive feature of complainant's patent has been availed of . Paste 
may be swept over the entire surface of the corrugated sheet in the 
process of manufacture, but it apparently acts as a binder only on 
the summits of the corrugations. Decree in usual form, with addi- 
tional clause, as in the Accumulator Case, declaring No. 10,375 in- 
operative, and prohibiting its assignment or sale. 
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THE D. C. MURRAY.l 

(District Court, D. California. January 18, 1886.) 

Shepping — Cabkiaqe op Passengees— Accommodations. 

Passengers on a sailing vessel testifled that the food was of bad qualHy 
and the water brackish. A few other cabln and some steerage passengers 
stated that the food was "excellent," as did also the eaptaln's wife. The 
latter testimony was contradicted by a witness who stated that durlng 
the voyage the captain's wife had said she would die if she did not get 
better food, and spolie of growlng thin because of it, and that other wit- 
nesses for the claimant had frequently complalned of the food. Com- 
plaints were made during the entire voyage, and ail the cabin passengers 
left the beat at an intermediate port, but there was no survey then called 
on her remainlng stores. There was évidence tliat most of the beef and 
pork was bad and the other stores inferior. The rlce sometimes had 
weevils In it. Held, that this was sufflcient, in the absence of a survey, 
to show that the food was unsuitable, in vlew of the payment of J125 
for passage when first-class passage by steamer was only $200. 

Charles Page, for libelants. 
G. K, Bonestell, for claimants. 

HOFFMAN, J. I hâve found it impossible to arrive at any certain 
oonclusion as to the détails of the grievances complained of by the 
passengers. The testimony is conflicting, not only as to the gênerai 
quality of the food and water furnished to the passengers, but also on 
points as to which it is dilHcult to believe that an honest mistake has 
occurred. A notable instance of this is found in the conflicting state- 
ments of Mrs. Harrington and her daughters, and those of Mrs. Hes- 
ketb. The former testify that the food was excellent, and that they 
never complained of it. Mrs. Hesketh, who is a lady of eome 70 years, 
saye that the elder Miss Harrington used to complain to her that 
the food was very bad, except the clam soup. Mrs. Hesketh also 
testifles that Mrs. Berry (the captain's wife) frequently said she should 
die if she could not get better food, and spoke of growing thin in con- 
séquence of its bad quality. Mrs. Berry dénies this emphatically, and 
maintains that the provisions were of excellent quality. If her state- 
ment be accepted as accurate, the passengers had no ground what- 
ever for complaint. And yet that complaints were made constantly 
throughout tiie entire voyage appears from the testimony of Capt. 
Berry himself. One fact is clear. Ail the cabin passengers left the 
vessel at Honolulu; some of them even taking steerage passages in 
the steamer from that port. Their disgust with the ship does not 
seem to hâve been wholly caused by the bad quality of the water and 
provisions. A most unpleasant feeling appears to hâve grown up 
between the master and his wife, and ail tiie passengers except Mrs. 
Hesketh. Evidence of that feeling is abundant in the testimony. 

The master seems to hâve been of a taciturn and morose disposition, 

1 This case has been heretofore reported In 11 Sawy. 416, and is now pub- 
lished in this séries, so as to inelude therein ail circuit and district court cases 
elsewhere reported which hâve been Inadvertently omltted from the Fédéral 
Reporter. 
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was frequently guilty of rudeness, and occasionally indulged in 
threats and profanity. How far his conduct may be excused on 
Ihe ground of exaspération at tlie incessant and open expressions by 
tlie passengers of dissatisfaction and a disgust with tlieir food dé- 
pends upon how far those expressions were justifled by its quality. 
I am inclined to think ttiat the beef and porli were, for the most part, 
bad, the water dirty and brackish; but for how much of the time I 
hâve been unable to ascertain with certainty. That the rice had 
weevils in it occasionally cannot be doubted; but how often it is 
diflficult to discover. Other articles of food, such as tripe, canned 
méats, the bread, oatmeaJ, etc., are condemned by the passengers in 
unmeasured terms. They are declared by the claimant's witnesses 
to hâve been very good. Both statements are probably exaggerated. 
It would be endless to examine the testimony in détail with respect to 
every article of food supplied to the passengers. The provisions 
which the steerage passengers called by the claimants pronounce 
"excellent" and "splendid" are in many instances spoken of by the 
cabin passengers as putrid, rotten, and offensive. In some cases the 
complaints of the latter seem frivolous or unfounded, — as, for ex- 
ample, the importance they seem désirons of attaching to the circum- 
stance that a pig which had been slaughtered became tainted before it 
could be used, the vessel being at the time in the tropics; or Mrs. 
Hesketh's condemnation of the tea as "bad," because it was "too 
strong," and she had to dilute it with water before she could use it. 
But, on the whole, I am of opinion that the food of the passengers 
was in gênerai of a very inferior quality, and by no means such as they 
were entitled to expect, when it is considered that they paid for their 
passage $125 each, when the fare for a first-class passage by steamer 
from this port to Sydney is only $200. 

If, in reaching this conclusion, I err by giving too much credence 
to the statements, possibly exaggerated, of the libelants, the claimants 
hâve themselves chiefly to blâme. It would hâve been easy on the 
vessel's arrivai to hâve called a survey upon her remaining stores. 
Her précise condition and quality of the beef, ham, pork, flour, rice, 
oatmeal, etc., could bave been unmiatakably ascertained. I shall 
decree to Mr. Haley |300 for himself and family; the sum of |100 to 
each of the other libelants. 
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THH NEWFOUNDLAND. 

(District Court, D. South Carolina. September 12, 1898.) 

1. BviDBNcB— Entht in Ship's Log. 

An entry made in a vessel's log with full knowledge, or opportunlty 
for ascertaining the trutb, must be aceepted as the truth wlien It tells 
against the party maklng it 

B. War— Blockadb of Enkmy's Ports— Evidbncb op Violation bt Prizb. 
Proof that a neutral steam vessel approached a blockaded port in time 
of war, Tvlth knowledge of the blockade, and, after belng warned away, 
loltered In the vicinity in the nighttime, where she would be enabled 
to watch for an opportunlty to élude the blockade, and enter the port, 
Is sufflcient to condemn such vessel as prize, in the absence of positive 
évidence in her behalf showing that her présence there was Innocent. 

& SÀME— RroHTs OF Blockading Power in Surrounding Watbrs. 

The law of blockade ean only be rendered effective by conceding to a 
belligerent maintainlng a blockade of an enemy's port a certain dominion 
over the surrounding waters, though without strictly definable limits 
as to extent or character; and the seizure of a neutral vessel in the 
open sea, though 18 or 20 miles from the blockaded port, and steering 
in an opposite direction, is not a marine trespass, where a previous 
attempt on the part of the prize to vlolate the blockade Is shown. 

4. Same— Prizb— Evidence Considerbd. 

The Newfoundland, a neutral steam vessel clearing from Halifax, and 
laden with provisions, was brought to by one of the blockading fleet 
off Havana about 6 o'clock In the evening, and at a point 10 or 12 miles 
distant in a northeasterly direction from the port. She was warned 
away, and started on a course" a little north of west. At 8:30, as 
shown by her log, she was off Havana, and 10 miles distant. At 10 
she was captured by another vessel of the blockading fleet at a point 
to the northwest of the port, and from 17 to 21 miles distant, while steer- 
ing to the west. At her nsual rate of speed she should hâve been several 
miles further on her course. Her ofBcers knew of the blockade, and 
the évidence in explanation of her présence near Havana was not con- 
sistent nor satisfactory, and It was left somewhat uncertain as to whether 
her lights were kept burning during the evening. Held, that she must 
be deemed to hâve been loitering near the port with intent to enter if 
an opportunlty ofifered, and, with her cargo, was lawful prize, though 
shemay hâve abandoned the attempt to run the blockade before her 
capture. 

This was a proceeding by the United States for the condemnatîon 
of the steam vessel Newfoundland and her cargo as prize for having 
attempted to run the blockade of the port of Havana. 

Abial Lathrop, U. S. Atty., Edward W. Hughes, Asst. U, S. Atty., 
and B. A. Hagood, Asst. U. S. Atty. 
Théodore G. Barker, for respondent. 

BEAWLEY, District Judge. The opinion flled August 17th, on the 
preliminary hearing (89 Fed. 99), based upon the testimony in pre- 
paratorio, sets forth the facts relating to the conduct of the New- 
foundland up to the evening of July 19th, when she was captured ofif 
the port of Havana, and the cause is now before me upon an order 
for further proof. As was stated in that opinion, a mère suspicion of 
an intention to violate the blockade, however well founded, is not suf- 
ficient ground for condemnation. There must be some o-vert act de- 
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noting an attempt to do the thing forbidden, some fact in addition to 
the proved intention to commit the infraction, wliich shows that the un- 
lawful intent is persisted in, and is being carried into exécution. The 
précise question now to be considered is whether there is sufQcient évi- 
dence of acts denoting the intention to break the blockade at Havana, 
for to that point the additional testimony has been directed. Upon the 
preliminary hearing the court was led to believe tliat the American 
consul at Halifax was in possession of information that would hâve an 
important bearing upon the issue, but no testimony from that quarter 
has been offered. Actual entrance into a blockaded port rarely can be 
and need not be proved, for, if that were so, captures would cease to be 
possible; and as no instrument has yet been devised by which the opéra- 
tions of the human mind can with certainty be disclosed, and inten- 
tions must be inferred from acts, so it must be that in ail cases of 
this nature, proof must rest largely upon presumptions, and, accord- 
ingly as those presumptions are or are not unavoidable, acquittai or 
conviction foUows. Condemnation cannot justly follow proof of facta 
from which mère mental intention can be inferred, unless there is 
also proof of acts from which the presumption necessarily arises that 
there is the beginning to put into exécution the unlawful intent. The 
sailing for a prohibited port, after knowledge of the blockade, with 
intent to entçr, is held to be such overt act. So, the appearance be- 
fore a blockaded port for the alleged purpose of inquiry, when the 
blockade is generally known, has been held to be a breach of the 
blockade, on the ground that such approach T^ould afford great facil- 
ity for eluding it, and knowledge honestly sought could be obtained 
elsewhere. 

Sir William Scott is the great luminary from which we dérive most 
of our light on the law of prize. He regarded the breaking of a block- 
ade as an act of deep turpitude. In that opinion I do not agrée, pe.r- 
haps from an early expérience of, and modest participation in, some of 
its beneflts; and I am aware that, notwithstanding his great ability, 
his purity of character, and charming manners, he did not escape the 
censure of his contemporaries, and that the severity of his judgments 
led to the charge of "ministerial subserviency." In The Neutralitet, 
6 C. Kob. Adm. 35, with a vigor and beauty of diction which must 
charm, if it does not convince, he thus states the law. 

"It will not be necessary in the présent case to lay down a gênerai prln- 
ciple on this point, but I am disposed to agrée to a position advanced in ar- 
gument that a belligerent is not called upon to admit that neutral ships can 
innocently place themselves in a situation where they may with impunity 
break the blockade, whenever they please. If the belligerent country has 
a right to impose a blockade, it must be justified in the necessary means of 
enforcing that right; and if a vessel could, under the prêteuse of going fur- 
ther, approach ey-pres, close up to the blockade port, so as to be enabled 
to slip in without obstruction, it would be Impossible that any blockade could 
be maintained. It would, I think, be no unfair rule of évidence to hold as 
a presumption de jure that she goes there with an intention of breaking the 
blockade; and if such an inference may possibly operate with severity in 
particular cases, where the parties are innocent in their intention, it is a 
severity necessarily connected with the rules of évidence, and essential to 
the effectuai exercise of this right of war." 
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Deacribing the oatholio character of the prize jurisdictîon, lie thns 
expreseed himself : 

"I trust that It bas not escaped my anxlous recoUectlon for one moment 
what It Is that the duty of my station calls for from me, hamely, to conslder 
myself as statloned hère, not to deliver occasional and shlfting opinions to 
serve présent purposes of partlcular national Interest, but to admlnlster 
wlth indifférence Ûiat justice whlch the law of nations holds out, without 
distinction, to independent States, some happening to be neutral and some to 
be belligerent The seat of Judlclal authority is, Indeed, loCally hère, in 
the belligerent country, accordlng to the known law and practice of nations: 
but the law Itself bas no locality. It Is the duty of the person who sits 
hère to détermine this question exactly as he would détermine the same 
question if sltting at Stockholm; to assert no pretensions on the part of 
Great Brltaln which he would not allow to Sweden In the same circumstan- 
ces, and to Impose no dutles on Sweden, as a neutral country, whlch he would 
not admit to belong to Great Brltaln In the same character." 1 C. Rob. Adm. 
295. 

With this statëment of the principles of law generally applicable 
in cases of this nature, the circumstances attending the capture will 
now be considered, as bearing upon the charge that the Newfound- 
land was loitering in the neighborhood of Havana with intent to enter. 
Lieut. Evans, in command of the U. S, S. Tecumseh, testifles that 
about 5 o'clpck in the afternoou of July 19th, while on his station 
in the blockading squadron, 6 or 8 iniles to the north and eastward 
of Havana light, and about 3^ miles from the nearest shore, he sighted 
the Newfoundland moving towards him on a westerly course; that 
he immediately stood Ijowards her at full speed, — about 10 knots, — 
and overhauled her, sending his mate aboard to examine her papers. 
He estimâtes his position at the time as being latitude 23° 15' N., 
longitude 82° 13', and on a diagram prepared by the navigating oflBcer 
of the Mayflower, and offered in évidence, he fixes her position as 
being unquestionably within a dotted circle, — thinks that it was about 
the center of the circle, but, hàving taken no measurements at the 
time, would not undertake to flx it doser than within three miles. 
He fixes the hour of boarding at 5:35, and says that he left her "in 
the vicinity of 6 o'clock," she bearing off on a course about west by 
one-half north. Mate Nickerson of the Tecumseh fixes her position 
at the time of sighting the Newfoundland at 6 to 8 miles from Morro 
light, and about 3| to 4 miles from the nearest shore, the Newfound- 
land being at that time about 9 miles to thé northward and eastward, 
sailing west; the Tecumseh eailing about 4 miles to overhaul her. 
He fixes the hour of boarding at 5:35 exactly, and says that he re- 
turned aboard his ship about 5:50. He failed to> enter upon the log 
of the Newfoundland the hour of boarding, as is usually, and always 
should be, doue. He locates the point of boarding upon the diagram 
as does Lieut. Evans; saw the Newfoundland for about 10 minutes 
after she stood off, one or two points to the north of west; and says, 
"It began to settle down dusk then." Ensign Pratt, of the Mayflower, 
whose watch began at 8 o'clock, testifles that about 8:20 he picked 
up a small light bearing north by west from him, reported the same 
to the commanding oiïicer, who ordered the ship headed for it north 
by west, and the engines rung ahead full speed. Shortly after heading 
for it, th,e light was lost, but, standing on the same course about 20 
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minutes, and putting on forced draft, the light was picked up again 
a little to the westward. Altering his course, and h.eading north- 
northwest, the light shortly disappeared again. He gradually changed 
his course to the westward until he headed about northwest, standing 
on that course about 30 minutes, still net seeing the light, when about 
9:10 he sighted it again, bearing southwest on his port beam, and 
inshore, headed for it again, and stood on until about 9 :30, when the 
light was seen outshore of Mm on his starboard beam, and headed 
for it again, and came up with her at 10 o'clock. From subséquent 
developments it is probable that the light thus described was that 
of a lantern hanging on the wall of the companion way in the after 
deck house of the Newfoundland, visible only when nearly abeam 
through the doors on either side. It would be open only to about 
three-fourths of a point of the compass, and the Mayflower, at full 
speed, making at times 16 miles an hour, would pass the point of 
visibility, until, by changing her course, it would again become visible, 
and be picked up first on one quarter, then on the other. When the 
light was first seen, the Mayflower was heading east-northeast, and 
the light was bearing north by west from her, a point forward of the 
port beam, and estimated to be from two to three miles distant. No 
other lights were seen on the Newfoundland until she was overhauled, 
At that time ail of the régulation lights were found to be burning 
brightly. Lient Culver, navigating oflScer of the Mayflower, de- 
scribes the chase substantially as above, and exhibits a tracing made 
on July 20th, showing the estimated positions of the respective ves- 
sels at the time when the light was first discovered and at the time 
of the capture, and the course sailed by each. Commander Maeken- 
zie, of the Mayflower, was the senior ofBcer of the blockade ofl Ha- 
vana. The Mayflower covered about five points of the compass on 
the bearing from Morro light, and had been on that station during the 
month of July. He says that about 8 :30 a faint light was reported 
about north by west of him, which he thought was a plain lantern. 
He describes the chase, and locates the positions of the two vessels 
on the tracing prepared by Lient. Culver. From this te.stimony, and 
upon this diagram, it would appear that the Newfoundland, when 
boarded by the Tecumseh, was at a point within a circle whose center 
is lOf miles from Morro light, whose bearing was southwest one-half 
west. 

The testimony from the Newfoundland, relating to the same matter, 
will now be stated. Capt. Malcolm, the master, says that he was 
boarded by the mate of the Tecumseh 14 miles off shore,— off the 
nearest land, — while sailing on a westward course; that the boarding 
oflacer, after examining his papers, advised him not to go any nearer 
the land, lest he should get a shell into him, and left him at 6:30; 
that thereafter he stood on a course one point north of west until 8 
o'clock, when the Havana light bore about south by west, and from 
that time he put his ship back on a course due west, which he fol- 
lowed until boarded by the Mayflower. He exhibits a chart on which 
he has marked his course, and says that at 8:30 he passed Havana 
light, being 17^ miles from itj that at 10 o'clock, when boarded by 
89 F.— 33 
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the Mayflower, he was 21 miles from Havana ligM, which bore then 
soutLeast by south one-half south. Salkus, tke mate of the New- 
foundland, testifles to the boarding by the Tecumseh. at 6:10, and that 
the Havana lighthouHe and Morro castle were not visible; that they 
started on their course at 6:30, and at 8:30 were abreast of Havana 
light, wMch bore south about 16 or 17 miles. In explanation of the en- 
try in his log he says that he took no bearings at the time of the entry, 
and knew that the ship vcas further off than 10 miles. He says that at 
the time of the Capture Morro light was not visible from the bridge, but 
that he saw it from the compass pôle, 15 f eet above the bridge. Parue, 
the engineer, testifles to the boarding by the Tecumseh at 6 :10, and 
his log contains an entry showing that the engines stopped at 6:10, 
and started again at 6 :30. 

It thus appears that there is a wide divergence in the testimony as 
to the point at which the Newfoundland was when boarded by the 
Tecumseh, and some divergence as to the time of snch boarding. 
Lieut. Evans and his mate flx this location within a circle whose 
radius is 3 miles. They say that they are certain as to her location 
within 3 miles, and believe that she was about the center of that cir- 
cle, which is lOJ miles from Morro light. Capt. Malcolm and his 
mate fix the location at a point 24 miles from Morro light, 13^ miles 
from the center of the circle above referred to, and 10^ miles from 
that point of the circle nearest to the Newfoundland. There is a 
marked discrepancy, and the flrst point to be decided is, which ig 
correct. Applying the usual tests by which testimony is weighed,— 
the intelligence of the witnesses, their opportunities for knowing the 
truth, the likelihood of error arising from considérations of interest, 
and other influences which commonly sway men's minds, — there can 
be no doubt that there is a prépondérance of probability in favor of 
that side which, having no interest in the controversy, bas the greater 
opportunity of knowledge. Lieut. Evans and his mate were on cruis- 
ing grounds with which they were familiar. There could be no 
difflculty in ascertaining their position from the bearing of Morro, 
which was in plain sight, day and night. They were within three 
or four miles of the shore, with well-deflned objects from which bear- 
ings could be had. It was their manifest duty to know where they 
were, for they had to keep within certain prescribed limits. They are 
men of éducation, character, and intelligence, and their testimony can- 
not be discredited without imputing to them a reckless carelessness 
for which there is no warrant. Neither Capt. Malcolm nor his mate 
were familiar with the locality. The former had once before been 
to Havana, the latter never. Their interest is obvious. I hâve no 
dififtculty in coming to the conclusion that the prépondérance of évi- 
dence flxes the position of the Newfoundland within the described 
circle when boarded by the Tecumseh. I am not so clear as to the time. 
The mate Nickerson fixes it at 5:35 precisely, and says that he re- 
turned to the Tecumseh at 5:50; but he saye that he watched the New- 
Toundland for about 10 minutes after she left, when "it began to settle 
down dusk." The sun set in that latitude on that day about 6 :30, and 
there is little twiligbt. The offlcers of the Newfoundland fix the 
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hour of boarding at 6:10, and time of departure at 6:30, and thèse 
figures are entered upon the engineer's log. This log lias been in 
possession of the claimant since the capture, and some erasures appear 
in another part, which may hereafter call for comment, and it there- 
fore cannot be accepted as absolute verity, but giving the ship the 
benefit of the reasonable doubt which the testimony warrants, as- 
suming that she sailed at 6 :30, she is next seen by Ensign Pratt about 
8:20, when he sighted a small light bearing north by west from the 
Mayflower, whose station on the cruising grounds lay next west of the 
Tecumseh, and whose iMsition at that time was about six miles north 
' by west from Morro light. This small light was estimated to be 
about two or three miles from the Mayflower. The mate of the New- 
f ouudland made this entry upon her log : "8 :30 Havana light beariug 
south, 10 miles." If this testimony is taken as true, this would place 
the Xewfoundland at a point 7 miles from the center of the circle 
adopted as the point of departure, and 10 miles from the extrême 
western circumference of it, and it would follow that she had con- 
sumed two hours in making that distance. As her speed during her 
voyage was on an average nearly 8 knots an hour, there is a considér- 
able margin of time to be accounted for, which she endeavors to do by 
fixing her location at 8:30 at a point 17 miles from Havana. This 
is the testimony of her master, and the mate concurs in it, saying that 
the entry in his log was not an accurate statement of the ship's posi- 
tion at that time; that it was only intended to show that she was at 
least 10 miles from Havana light. It is not necessary to discuss nor 
décide now how far a ship is concluded by the entries in her log. If 
the party making such entry is shown to hâve been drunk at the time, 
or habitually careless, or if made in a perfunctory way, without ob- 
servations, or the opportunity of observation, little weight might be 
given it ; but, the log being intended to be a correct record of the f acts 
contained therein, an entry made with full knowledge and oppor- 
tunity of ascertaining the truth must be accepted as the truth if it 
tells against the party making it, and can be denied no more than a 
deed. If it is the resuit of a mistake, there must be conclusive évi- 
dence of the mistake. It is suffcient to say that such évidence has 
not been adduced hère, and the entry upon the log, confirmed as it is 
by the testimony from the Mayflower, fixes the position of the New- 
foundland at 8:30 at a point about 10 miles from the Havana light. 
From that point to the point of seizure her course can be marked with 
sufQcient accuracy. That she sailed on a straight course from 8:30 
to 10 o'clock, and that such course led her away from the entrance into 
the port of Havana is entirely clear, whether the point was 17 miles 
from Morro light, as claimed by the Mayflower, or 21 miles, as claimed 
by the Newfoundland, or 18 miles, as agreed upon by her master and 
Ensign Pratt as the point from which they took their depai'ture after 
the seizure, wheQ they started upon their voyage to Charleston. 

The next incriminating charge is that the Xewfoundland was sail- 
ing without lights. Ensign Pratt, who flrst sighted her, says ho 
picked up a small light. Ail the witnesses from the Mayflower de- 
scribe this light as that from an ordinary lantern, and not the mast- 
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head ligM. None of thèse witnésses saw any of the régulation lights 
until they came up with her about 10 o'clock, when they were ail 
brightly burning. After the chase began, thèse régulation running 
lights, being visible only two points abaft the beam, would naturally 
not be seen. Corning westward from the point where she left the 
Tecumseh to the point where the faint light was sighted, her mast- 
head light, whose visibility by the régulations is at least five miles, 
should certainly hâve been seen if there was proper vigilance aboard 
the Mayilower. That Ensign Pratt was vigilant is demonstrated by 
the fact that he picked up the dim light two or three miles ofl at 8 :20. ^ 
He went on duty at 8 o'clock. The ofQcer who had the watch before ' 
that hour was not examined, nor were the lookouts, who are described 
by Commander Mackenzie as uncommonly efficient men. As it is, 
the testimony leaves this question open to reasonable doubt. While 
it is probable that the masthead light, if burning, and not screened, 
would hâve been visible to Ensign Pratt at the time he described the 
small light, he does not say with certainty that it would hâve been; 
there being but a narrow limit of visibility. The witnésses from the 
Newfoundland, including the sailor who lit them, ail testify that the 
lights were lit at the usual hour, and they were ail burning when she 
was overhauled. Commander Mackenzie and other witnésses from 
the Mayflower ail testify that the small light already described was 
the only one seen; that there were no stray lights, sueh as are com- 
monly seen aboard a steamer in the nighttime. Taking the point of 
departure to be somewhere within the circle already described, and 
the time of departure as 6:30, and the rate of speed at nearly eight 
knots, and following the courses described, — west by north until 8 
o'clock, and then due west until 10 o'clock, — and plot"ting it upon the 
chart, I must conclude that she would hâve been some miles farther 
west than either the point claimed by her or the point testiûed to by 
the officers of the Mayflower, at the point of capture at 10 o'clock, 
unless she had loitered somewhere upon her route. Outside the do- 
main of the exact sciences, absolute certainty is rarely attainable, and 
there must always be an élément of doubt as to every transaction, the 
proof of which rests upon fallible human testimony, nowhere more 
fallible than in estimâtes of location and distances upon water. With 
some misgivings as to the rectitude of my judgment, but with none as 
to the rectitude of the considérations which move it, and f ully con- 
scious of an imperfection in nautical knowledge, which, in a case of 
this nature, may lead unconsciously to error, my conclusion is that 
the Newfoundland, with full knowledge of the blockade at Havana, 
approached sufflciently near to that port, on the night of July IQth, to 
render it easy to élude the blockade, and tarried there sufflciently long 
to enable her to discover whether she could do so with safety; and this 
finding renders it necessary for her to show from ail the circumstances 
preceding, accompanying, or following that act that her présence 
there was innocent. It is earnestly contended that, being a neutral 
vessel, — ^not laden with contraband of war, — ^her capture 18 or 20 
miles from the port of Havana, while sailing away from it, and on 
the open sea, was a marine trespass. This contention rests upon 
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the ground that there is no sovereignty over the sea, and that it is 
free to the ships of ail nations, — a proposition admittedly true in 
times of peace, but not unqualifledly true in time of war, for the riglit 
of search and the right of bloclvade conceded to belligérants by the 
law of nations rests upon the négation of it. The right of blockade 
can only be effectively exercised by conceding to the belligerent a 
right of dominion, precarious it may be in tenure, transient in dura- 
tion, and restricted in area, but noue the less a dominion and control 
over the waters surrounding the place beset. The great object of the 
blockade is to eut off ail communication between those who are within 
and those who are without the port blockaded, and the law accords to 
the belligerent nation certain rights, or, rather, privilèges, undefined 
by any written code, and, in the reason of things, indefinable, whereby 
such object m.ay be eiïected. Ail thèse oppressive incidents, gener- 
ally vexatious to neutrals, often mischevious, and sometimes unjust, 
are inhérent in the law itself. Among them is that whîch requires a 
neutral, found in suspicions proximity to a blockaded port, under cir- 
cumstances indicating an intention to enter, to give an account of her- 
self. If innocent, she can gênerai ly do so. 

We will now look into the character and conduct of the Newfound- 
land, to see whether her présence off Havana is consistent with inno- 
cent intent. She is a small steamship, lately employed in the sealing 
business. She sailed from Halifax, July 9th, loaded with a cargo of 
provisions, under command of Capt. Malcolm, who was employed for 
that voyage. She had two clearances, one for Kingston and one for 
Vera Cruz. Commander Mackenzie testiiies that it is not the prac- 
tice of any Anjerican custom house to give two clearances. Capt. 
Malcolm says that this is not unusual in Halifax, and that he has 
generally had separate clearances for separate ports, sometimes five 
or six, whenever he had cargo for each. We hâve no statute prescrib- 
ing any régulation on this subject, and wherever a ship has separate 
cargo for separate ports I can see no reason why she should not hâve 
a clearance for each, and I am informed that it is the custom at thia 
port to give such separate clearances. TMiile I cannot hold that 
separate clearances for Kingston and Vera Cruz were in themselves 
suspicions, it is a cause of grave and just suspicion that her real and 
primary destination was to neither of those ports, as subséquent 
events proved. Capt. Malcolm, in his testimouy in preparatoiio, said 
that his verbal instructions were to sail for Caibairien or Sagua la 
Grande, and, if those ports were blockaded, to go to Kingston, and 
cable for orders. For reasons, into which it is not the province of 
this court to inquire, neither Sagua nor Caibairien were included 
among the ports blockaded under the proclamation of the président, 
and he had the right to go to either. Whether in so doing without 
proper clearances he would hâve incurred penalties under tSe muni- 
cipal régulations of Great Britain or of Spain is not within the scope 
of this inquiry; certain it is that he would hâve committed no 
oiïense cognizable hère. Taking his course to the southward, he next 
appears off Nuevitas, where he is boarded by Lieut. Titus of II. S. S. 
Badger, and is informed by him that the whole coast of Cuba is 
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blockaded. The case is not presented in an aspect which requires any 
détermination of the question, whether that sort of a blockade was 
effective or légal, as lie did not go to either Sagua or Caibairien for 
the purpose of testing its validity, which he might well hâve done. 
According to his testimony in preparatorio, and it is repeated on this 
hearing, he abandoned ail thought of entering either of those ports 
upon hearing that they were blockaded. His course then should 
hâve been around the eastern end of the Island of Cuba to Kingston, 
by way of Cape Maysi, for the course around the western end, by Cape 
Antonio, was nearly a thousand miles further. In thèse days of sharp 
compétition, intelligent men do not make such long détours in the 
prosecution of legitimate business. The esplanation given is that he 
wanted to satisfy his oharterers by showing them that he had passed 
by the port to which he was directed to go, and, further, that he ap- 
prehended that he would subject himself to suspicion by changing his 
course at that time. The answer to this is obvious. His charterers 
did not instruct him to go by the ports of Sagua and Caibairien, but to 
go to them ; and if he did not intend to do that his proceeding in that 
direction was such a futile, time-consuming, and coal-consuming 
venture that it staggers credulity to accept it as the true reason. Nor 
does the other reason given seem much more satisfactory. ïhere was 
nothing unlawful in his setting out for Sagua, or any other open port 
in Cuba; and if, after information of the blockade, it became necessary 
to change his course in order to go by the shortest route to Kingston, 
his contingent destination, there would hâve been no risk in disclosing 
the truth. In this, as in most of the afîairs of life, the straightfor- 
ward course would hâve been the wisest course. That it was not 
taken suggests the conclusion that neither Sagua nor Caibairien was 
the real destination. It appears from the testimony that neither at 
the time of capture nor afterwards was anything ever heard about 
Sagua or Caibairien until it came out in the examination of Capt. 
Malcolm before the prize commissioners. None of the other offlcers 
of the ship appear to hâve known about it. The mate seems to hâve 
thought that they were going to Vera Cruz. In the engineer's log 
there appears every day from July 9th to July 18th, inclusive, a Une 
at the top of the page, containing the words, "From Halifax to Vera 

Cruz and ■ — , Cuba." The word "Kingston" is written over and 

partially oblitérâtes the word "Cuba." There is a blank space before 
the word "Cuba" evidently intended to be filled in. "Havana" would 
about âll it. The engineer appeared to be the most intelligent man 
on the ship, after the master. From this entry on his log it is plain 
that he knew that the ship's destination was Cuba, and there would 
seem to be no good reason why the name of the port should hâve been 
left blank if it was Sagua, or any other open port. In the absence 
of any testimony conflrming the master's statement that his instruc- 
tions were to go to Sagua or Caibairien, and there being nothing in 
his conduct showing that that was his real destination, I must hold 
it to hâve been a pretensive destination, and his appearance before 
Havana is therefore not satisfactorily explained. Lieut. Culver, of 
the Mayflower, who boarded her, says that when he asked Capt. 
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Malcoïm where he was bound, he was very vague în liis replies, some- 
times saying Kingston and sometimes saying Vera Cruz; and when 
asked whether he was shaping his course by way of Cape San 
Antonio he replied that he had not made up his mind. In the same 
conversation he said that he had been making eight knots an hour 
from the time he was boarded by the Tecumseh to time of overhauling. 
To Commander Mackenzie, on the Mayflower, he said he was making 
for Vera Cruz, if he had coal enough, and then to Kingston if he did 
not hâve enough coal. He was going to Kingston in order to take 
on coal. To Lieut. Pratt, the prize master on the voyage up to 
Charleston, he said that he was bound for Vera Cruz. Capt. Malcoïm 
says in his testimony that his instructions ■w'ere to go to Kingston if he 
found the ports of Sagua and Caibairien blockaded, and from there 
he was to cable for instructions, and that Kingston was his destina- 
tion ; that he had plenty of coal to get to Kingston, but not enough to 
go to Vera Cruz and then Kingston. It must be conceded that there 
is no proof of any attempt to enter the port of Havana; that is to say, 
no witness has testified to seeing her heading that way. It must 
also be admitted that the testimony as to loitering falls very far short 
of the proof offered in The Neutralitet, 6 C. Kob. Adm. 30; The 
Apollo, 3 C. Eob. Adm. 308; The Charlotte Christine, 6 C. Rob. Adm. 
101; The Gute Erwartung, Id. 182, — the cases relied on by the gov- 
ernment. Ail of thèse cases arose before the days of steam power, 
but the principles upon which they rest, and which I hold to be sound 
principles, require their application to conditions now prevailing, 
when the use of steam power renders the eluding of blockades a far 
more facile undertaking; and I feel compelled to hold that the whole 
purpose of a blockade would be rendered nugatory if a steam vessel 
is allowed, after notice, to approach in the nighttime, so near to a 
blockaded port as to be able to see signais from the shore, and to watch 
for the opportunity of entering if it should appear that the coast is 
clear, or tibe vigilance of the belligerent cruisers is for the time re- ^ 
laxed. A ship so approaching lays herself under the unavoidable 
imputation of being engaged in an attempt to break the blockade, and 
there is a necessary presumption of sinister motive which must be 
rebutted by positive proof that her présence there is innocent, that she 
is there either from some necessity, or in the course of a voyage which 
requires her to pass that way. I feel bound to hold that the weight 
of the testimony is on the side of the government in fixing her position 
at 6 o'clock at a point from 5 to 8 miles from the nearest shore, and 
not, as flxed by her oiïîcers, at a point about 14 miles from the shore; 
for why should the mate of the Tecumseh hâve warned them to keep 
off farther from the shore — a warning which they admit having k - 
ceived — if they were where they claimed to hâve been, far beyond 
the reach of any shells against which the warning was given. For 
this and for the reasons already stated I must conclude that she was 
at that point at 6 o'clock, and that at 8:30 she was at a point not 
more than 10 miles distant, and not more than 10 miles from Havana 
light, just outside the cruising grounds of the blockading fleet, from 
which she could readily see whether it was safe for her to attempt 



520 89 FEDERAL REPORTER. 

to enter. Having denied that she was there, and having failed f o sus- 
tain that déniai by adéquate proof , and baving failed to give a satisf ac- 
tory acçount of hev being in that neigliborhood at ail, I am compelled 
to condemn both ship and cai'go. I do so with great reluctance. 
The attempt to cariy a cargo of provisions to a starving people, even 
for purposes of spéculation, excites rather sympathy than condemna- 
tion, and confiscation is a harsh punishment for such offense. No 
country has ever yet been brought to terms of peace by restrictions 
upon its commerce with neutrals, for the great issues of war are de- 
cided by the contests of armies upon land and of navies upon the sea. 
In their ultimate décision the seizure and confiscation of private prop- 
erty, whether of enemy or of neutral, weighs as lightly as a feather 
floating on the summer breeze; but until some Amphictyonic council 
of the civilized states new-models the law of nations, and adopts the 
gospel of commercial peace in the midst of hostile war, I am bound, 
sitting in this seat, to administer the ancient law as I find it, and am 
not permitted to soften its harsh provisions. Both ship and cargo are 
the property of citizens, not merely of a neutral, but of a friendly, 
state, and, it should be remembered (it can never be forgotten), of a 
State which in a suprême crisis has demonstrated its sympathy and 
friendliness; and there may be considérations of comity and of public 
policy — considérations into which, sitting in this court, I hâve no right 
to enter — which may suggest as an act of grâce the mitigation of the 
extrême demanda which, under the law of nations, are of incontestable 
right. 



THE OEEGON. 

(District Court, D. Oregon. July 15, 1898.) 

No. 2,486. 

L Evidence — Tbstimont as Foemeb Trial— Change of Parties. 

After a vessel libeled for collision had been released on stipulation, In- 
tervening libels were flled, on which a trial was had, and a judgment ren- 
dered for Interveners, which was reversed on appeal, on the ground that 
the liability of the claimant on the stipulation could not be Increased by 
the subséquent flling of new clalms, and that, as the vessel had been 
discharged, the court could not adjudicate such clalms. Held, that under 
such décision, which, in efEect, determined that the vessel waa not a 
party to the judgment, after new proeess had been issued on the inter- 
vening pétitions, and the vessel again taken into custody, the parties 
were not the same, so as to render testimony talîen on the former trial 
admissible on a second trial. 

2, Collision — Evidence of Nboligbncb— Insufficibnt Watch. 

The facts that a steamer was runnlng down the Oolumbia river from 
Portland on a dark night, at a speed of 15 miles an hour, over a course 
where it was the custom for salllng vessels to anchor at night, with only 
one watch and no officer on declî, are évidence of négligence contributing 
to a collision with a ship at anchor. 

3. Same— Damages— CoMPCTATiON of Interkst. 

Where intervening pétitions claiming damages growing out of a col- 
lision were filed after the vessel had been discharged on stipulation, but 
were subsequently treated as original libels, and proeess ordered issued ( 
thereon, the date of such order will be considered the time of commence- ' 
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ment ot the snlt, for the purpose of computlng tnterest on damages re- 
covered. 

4. Same— Rate of Intbrest. 

In collision cases Interest wlU be allowed on damages recovered at tbe 
rate of 6 per cent 

In Admiralty. 

Williams, Wood & Linthicum, for libelants. 
Cox, Cotton, Teal & Minor, for claimant. 

BELLINGER, District Judge. The facts in this case are shortly 
stated in 73 Fed. 847. It is enough to state in this connection that 
the steamship Oregon was arrested in December, 1889, on the libel of 
the master of the ship Clan Mackenzie, for damages resulting from a 
collision on the Columbia river between the two vessels; that she was 
released on the stipulation of the Oregon Short Line & Ùtah Northern 
Baiiway Company, as charterers for 99 years, on a stipulation for 
1260,000; that after such release interventions were filed by the mas- ; 
ter of the Clan Mackenzie, in his own behalf and that of his wife, and 
by some 18 of the crew, and by the British consul, as administrator 
of the estâtes of two deceased seamen; that a decree was rendered 
by Judge Deady against the stipulators for the damages awarded the 
interveners, aggregating some $6,000, in addition to an award of 
$72,536 in favor of the Clan Mackenzie (45 Fed. 62); and that, this 
decree having been aflSrmed in the circuit court, there was an appeal 
to the suprême court of the United States, where the decree was re- 
versed (158 U. S. 211, 15 Sup. Ct. 804), that court holding that the 
liability of the claimant on its stipulation could not be increased by 
the intervention of new claims after the stipulation was flled and the 
steamship discharged. From this point the history of the case is as 
follows: The suprême court remanded the case, "without préjudice, 
however, to the right of the court below, or of the district court, in its 
discrétion, to treat the intervening pétitions as independent libels, aad 
to issue process thereon against the steamship Oregon, her owners or 
charterers, or to take such other proceedings thereon as justice may 
require." In the exercise of the authority thus reserved to it, this 
court entered an order permitting the libels of intervention to stand 
as original libels from the date of their flling, and directing process 
to issue against the Oregon. The steamship was arrested, and was 
released upon the claim of the Oregon Railway & Navigation Company, 
to whom the Short Line Company, having become insolvent, surren- 
dered the property held under its lease from the former company. 
Thereupon exceptions were filed to the libels of intervention upon the 
ground that the claims made therein were stale, and barred by lâches 
of the interveners, and, f urther, as to Laidlaw, that the facts did not 
entitle him to relief. Ail thèse exceptions were overruled, except as 
to the interventions of Laidlaw. As to thèse the court was of the 
opinion that the provision of the state statute giving to the représenta- 
tives of deceased persons a right of action, by which it is provided that 
such action shall be commenced within two years after the death, 
operated as a limitation of the liability as created, and not of the rem- 
edy alone, and that the claims represented by Laidlaw were barred 
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on two grounds: (1) That since the libels ôf intervention could not 
operate as indépendant libels uuder which process could isstie, with- 
out an order of this court so permitting, and since the matter of such 
permission was wholly within the discrétion of this court, such inter- 
vention could only be effective as the commencement of a suit from 
the date of the order; that if, without the order, the statute had run, 
the court could not by such order relieve one party from the bar of 
the statute nor impair the rights vested under it in the other party; 
and (2) that, if the order could be given the rétroactive effect at- 
tempted for it, jet, since the lavi's of Oregon limit the liability to 
cases where the action shall be "commenced" within two years, and 
the same laws provide when an action shall be deemed "commenced," 
the question as to whether the action was brought within the time 
must be determined, not with référence to the gênerai admiralty law, 
but with référence to the particular laws which authorize it. From 
this ruling Laidlaw appealed to the tlnited States circuit court of ap- 
peals. In the meantime the case went to trial upon the libels of the 
other interveners, and the answers thereto of the Oregon Eailway & 
Navigation Company, claimant. Upon such trial proctor for libelants 
ofEered in évidence the dépositions of the libelants taken on the former 
trial, but thèse were excluded, on the ground that it did not appear 
that the witnesses were dead or that the testimony could not be had, 
nor that the two suits are between the same parties or their privies. 
The hearing was postponed in order to enable libelants' proctor to 
procure the testimony of his clients, and letters rogatory were directed 
to issue therefor upon a proper showing made in that behalf. It tran- 
spired that only a part of the libelants could be found, and the déposi- 
tions of thèse bave been taken and are in évidence. The cause, hav- 
ing been submitted, now cornes on for final décision. Pending thèse 
proceedings the circuit court of appeals reversed the order of this 
court, sustaining the exceptions to the Laidlaw intervention, and that 
case or branch of the case is remanded to this court for further pro- 
ceedings. 26 C. C. A. 665, 81 Fed. 876. 

The right to introduce the testimony taken upon the former case is 
insisted upon in the libelants' behalf. The matter in issue is the 
same in each case, but the parties are not the same. The Oregon was 
not proceeded against by the interveners, and neither the steamship 
nor her owners hâve ever appeared or been parties in the intervention. 
Assuming, as the court of appeals has decided, that the flling of the 
pétition of intervention constituted the beginning of a suit against 
the Oregon, although there was no arrest or attempt at arrest of the 
steamer, and no intention of proceeding against her, it follows either 
that the proceeding as to the interveners constitutes a proceeding dis- 
tinct from that which resulted in the hearing and flndings in that 
suit, or that such hearings and flndings are conclusive of the matters 
in issue upon this hearing, and the entire matter is res adjudicata. 
And so of the contention that there is privity of relation between 
the Short Line Company and the Oregon Eailway & Navigation Com- 
pany. If there was such relation of privity between thèse parties as 
to make the évidence in the former case admissible hère, inasmuch as 
the doctrine of privity extends to judgments and decrees, the decree 



THE OEEGON. 



523 



in the former case is conclusive of ail questions involved in this case. 
But the fact that the decree as to thèse interveners was reversed in the 
suprême court upon the ground that the Oregon was not proceeded 
against — was not a party in that suit — is conclusive against the ad- 
mission of the évidence in that case on this hearing; in other words. 
the principle that rejects the decree rejects the évidence upon which 
the decree was rendered. 

The case, upon the facts showing négligence on the part of the 
steamship, is not materially différent from the former case, which 
may be considered as a précèdent, although it is not admissible as 
évidence. There is additional testimony tending to show that the 
anchor light on the Clan Mackenzie was lowered and trimmed just be- 
fore the collision, and this fact is strongly relied upon by the défense 
to prove négligence on the part of the ship. The collision occurred 
about 1 o'clock in the morning on December 27, 1889. Capt. Pease, 
the pilot on the Oregon, explains his failure to see the light on the 
Clan Mackenzie upon the theory that the light had been lowered some 
minutes previously, and that it was hoisted again just before the colli- 
sion. He explains that he had a book containing the courses for the 
steamship. Immediately before the collision his attention was taken 
up in picking out from this book the next courses to be followed. In 
doing this he placed his head in a booby hatch over the hole through 
which the pilot speaks to the man at the wheel, where his book would 
be kept dry, and, with the aid of a small light, picked out the course 
from the foot of Sandy Island to Cofifm Eock, and, as he thought he 
saw another snow squall coming, he picked out the next course from 
CoflSn Eock down. He was thus engaged less than a minute, — a 
quarter of a minute, a half a minute. What followed is thus de- 
scribed by the pilot: 

"When I was looking in that hatch that way, I could not look down and 
see the compass, and, as I had taken the courses and shut my book, I looked 
at the compass, and saw where the ship read. I said to the man, 'Steady,'— 
that was, stop where he was swlnging; and as I looked out to the side I 
saw the lights of Kalama just coming below the island, and I knew I was 
just in the right place. I asked the man how he was heading then, because 
when I was standing up I could not see the compass. I said, 'How are you 
headingV He told me how he was heading; he was heading exactly on 
the course to run down clear of Coffln Rock light. I saw then a light right 
ahead o( me, probably a quarter of a mile away,— a little more than that, 
perhaps, not much, though,— and I made up my mind that it was Coflin 
Kock light, and I was going in such a shape that it was just about a half 
a point on the port bow of my ship; and going a half a point ofC, in goiiig 
a mile, according to my calculations, we go 500 feet to one side of a straight 
line. When he said he was on that course, and I saw this light exactly 
in the direction that Coffin Eock light should be, the way I was heading. 
and I run on till, perhaps,— well, a minute; and ail of a sudden I saw the re 
Section of a light on the mast of a ship, and I was satisfled then I could not 
miss, but the first thing I done was to sing out to the man at the wheel to 
put his helm hard a-port, and rung the stopping bell, and I rung the stop- 
ping bell and the backing bell right away, and the next instant we struok 
the ship, and as we struck the ship we swung a little to one side, and then 
I saw CofRn Kock light past that ship." 

The theory of the défense is that the light on the Clan Mackenzie 
was hoisted while the pilot was engaged in picking out the ship's 
courses as described, and that if the light had been displayed there- 
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tofore, as prudence demanded, it would necessarily hâve been seen by 
the steamer, and the accident averted. On the other hand, it is 
claimed that the light had been trimmed early in the evening, and 
that it was displayed and plainly discernible at ail times to a vessel 
coming down the river, after opening up Sand Island, except possibly 
for a short time, when it was shut ofE by Groble's point. In the former 
case, according to the statement of facts contained in the opinion of 
the district court, it was admitted by the pilot of the Oregon that he 
saw the light on the Clan Mackenzie when opposite the point known 
as "Ferry Landing," on the Oregon side of the Columbia river, more 
than two miles above where the ship was anchored, which he mistook 
for the light at CoÉSn Rock, a mile below the Clan Mackenzie. But 
there is no such admission in this case, and such a fact cannot be rec- 
onciled with the claim then and now made that the ship's light was 
lowered and trimmed and replaced immediately before the accident. 
The steamship was going about 15 miles an hour, with an ebb tide, and 
it is extremely improbable that the ship's light could hâve been low- 
ered, trimmed, and replaced in the time occupied by the steamer in 
going from ferry slip to the point of collision. Moreover, it is one of 
the diflaculties in the defendant's case that the Clan Mackenzie's light 
should hâve been raised to the forerigging of the ship, a distance of 
20 or 25 feet above the ship's deck, without attracting the attention 
of the pilot on the Oregon or the man at the wheel or the lookout on 
duty on the f orecastle head. The pilot's explanation that his atten- 
tion was withdrawn while picking out his courses, 'at such time as 
might sufftce to replace the ship's light without attracting his atten- 
tion, does not explain why the man at the wheel and the lookout on 
the iforecastle head, one or both, failed to see this light carried into the 
forerigging. At this time the Oregon was probably not more than 
one-fourth of a mile from the ship, and such a light, at such a dis- 
tance, ascending to the ship's rigging, 20 or 30 feet in height, must 
necessarily hâve attracted the attention of the man at the wheel or 
the lookout. There is nothing improbable in the explanation of the 
pilot that this light was raised at the time he had his head in the 
booby hatch pickihg out his next two courses. Such a coïncidence 
might hâve happened. But when to this coïncidence we are required 
to add others, of like character, to account for the failure of the man 
at the wheel and of the lookout to see this ascending light, the probabil- 
ities against this theory of the accident seem to preclude belief. 
Upon the alternative hypothesis of a light on the ship from the time 
the Oregon opened up Sand Island, it is difficult to understand why 
one light was seen, and not two. The steamer's course, for a distance 
of 3^ or 4 miles before reaching the spot where the Clan Mackenzie 
was anchored, described the reverse of an elongated letter S. The 
varying courses of the steamer made it impossible for the ship's light 
to shut out the light at Coffin Rock, at least for an appréciable length 
of time. n there was any question as to the existence of an anchor 
light on the ship at the time of the collision, it would aflford a means 
of escape from the difflculty of explaining why the pilot, the man at the 
wheel, and the lookout on the forecastle head saw but a single light. 
I hesitate in adopting either of thèse théories. Nevertheless, since 
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one of them îs necessarily true, I cortclude that it is more probable 
that the ligM was displayed on tbe ship as claimed by the libelants, 
tlian that it was carried into the forerigging when the two vessels 
were about one-fourth of a mile apart, and was not seen from the 
Oregon at the time, nor afterwards seen or distinguished from the 
Cofifln Eock light, uutil the steamer was within 300 f eet of the ship. 

The deflciencies in the watch on the steamer, in view of its high 
rate of speed, the darkness of the night, and the practice that existed 
for sailing vessels to anchor in the river at night, are held in the first 
case to be évidence of négligence; and upon that authority, if the 
question was doubtful, thèse deflciencies must be held in this case to 
be évidence of négligence contributing to the accident. 

The testimony as to the damages suffered by libelants in loss of 
clothing and other property is, with f ew exceptions, indefinite and nn- 
satisfactory. The loss of Simpson and wife is testlfled to by John 
Sample, a seaman, neither of the persons interested having testifled. 
Sample testifles that he knows that Capt. Simpson had a musical in- 
strument of some kind, navigation instruments, slop chests, charts, 
books, and other valuables. The witness says: "And the total amount 
I should judge to be worth about four hundred dollars." The wit- 
ness does not prétend to hâve deûnite knowledge concerning thèse 
losses, and his estimate may be based upon the testimony in the other 
case or the flndings of the court therein. He does not prétend to 
know the kind of musical and navigation instruments owned by Capt. 
Simpson, or what the other valuables were, or the contents or value of 
the slop chest, and yet the fact is undisputed that spécifie articles of 
property, having more than a nominal value, were lost, and I am con- 
strained to flnd for the libelant Simpson in the sum at which the wit- 
ness Sample places his loss. Ail that the witness testifles to as to 
Mrs. Simpson's loss is that she had "considérable flne clothing and 
a child." "This," he says, "is pretty hard to value, but I should judge 
it to be worth at least |400 to |500." I cannot go so far as to base a 
finding of loss in any sum upon such testimony. While the witness 
may hâve had, and probably did hâve, means of knowledge, more or 
less deflnite, concerning the captain's musical instrument, his books 
and charts, the slop chest and its contents, from which his own sup- 
plies were fumished, it is not likely that this sailor knew anything 
about the wardrobe of the captain's wife and child. He would not 
be likely to know whether she had considérable or what amount of 
flne clothing. A member of the crew may guess that the captain's 
wife has "considérable flne clothing," and that, I infer, is ail that this 
witness attempts. I am convinced that the statement of the witness 
that he should judge the value of Mrs. Simpson's wardrobe to be from 
|400 to |500 is based upon the testimony in the other case. He does 
not prétend to hâve, and in the nature of things cannot hâve, any 
information in the premises. I find that several libelants hâve suf- 
fered loss in property and effects as follows: John Simpson, $400; 
George Ides, $290; John Bell, $177; John Farley, $135; Lochlan Mc- 
Kinnon, $40; James Douglas, $24; William Simmons, $65; Joseph 
Knight, $100; Alex Fortune, |58; Charles Letlow, $53 ; James Wood, 
|91; Elijah Roberts, $65; James Sample, $87; Edgar Matthieu, $91; 
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James Ferguson, $72; James Horton, |48; StepHen Pantîng, flOl; 
J. Travers, |70. James Joseph was injured in the collision. He 
was conflned in the hospital some two months, and claims to Is fe lost 
some time since on account of impairment of strength due to bis in- 
juries. He is able to earn within five shillings per month of the 
wages regularly paid to men of his class. This loss in his earning 
capacity he says is due to the fact that he is a little slower than 
formerly, on account of rheumatism. This rheumatism he attributes 
to the injuries received in the collision. But this is a common com- 
plaint, and there is nothing in the case to warrant the conclusion that 
it is due in this libelant's case to the accident in question. Including 
hospital expenses and loss of eflects, I find that he is entitled to |700. 
I flind for the estate of Austin $1,200, and for that of Reed |o74. In- 
terest upon thèse sums will be allowed from the date of the order al- 
lowing the libels of intervention to be treated as independent libels. 
For the purpose of flxing the amount of interest to be allowed, such 
date is regarded as the commencement of proceedings against the 
Oregon. The rate allowed is 6 per cent., in obédience to the rule 
adopted by Judge Blatchford in The Aleppo, 7 Ben. 120, Fed. Cas. 
No. 158, following the opinion in Hemmenway v. Fisher, 20 How. 
258. In the case of The Aleppo, Judge Blatchford said that, "where 
interest is allowed, it ought to be a uniform rate, and not one varying 
with the laws of the states"; that such rate of interest in collision 
cases tried in that court had been 6 per cent.; that this rate was 
flxed at an early date, in analogy, perhaps, to the rate flxed by con- 
gress as the rate on bonds for duties to the United States; and that 
it is the rate which the suprême court has allowed in cases of this 
kind. A decree will be entered against the Oregon in accordance 
with thèse ûndings and décision. 



THE WHITLIBBTJRN. 

(District Court, S. D. New York. July 27, 1898.} 

Jettison— Cbankness oï Nbw Ship — Top-Hkavt Loading — Ballastino — 
Habteb Act. 

On claim to damages for Jettison of part of a cargo of case oll, made 
necessary by top-heavy loading of a new shlp and Insufflaient ballastlng, 
held (1) that the rlsks of loading for a first voyage fall on the owner, and 
not on the charterer or shipper, who are guarantled seaworthiness In ail 
respects at the tlme the ship salis; (2) that the Harter act does not re- 
lease the owner's prevlous llability In this regard, but by its flrst section 
confirms It; slnce the proper ballastlng of a light cargo is a necessary part 
and Incident of the "proper loading and storage" of cargo. 

Black & Kneeland, for libelant: 

Seward, Quthrîe & Steele and G. A. de Gersdorff, for claimant 

BEOWTSr, District Judge. The ship Whitlieburn of 1,874 tons 
net register and loaded with 86,600 cases of petroleum oil, during 
heavy weather on December 25 and 26, 1895, when 12 days out, on 
a voyage from Philadelphia to Japan, jettisoned 3,218 cases, of the 
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alleged value of |4,719.20. The above libel was filed by the insur- 
ers of the cargo to recover the amount paid to the assured, on the 
ground that the jettison was made necessary by the négligent stow- 
age of cargo and the insufiQcient ballasting of the ship. The an- 
swer dénies any négligence or insufflciency of ballast, and allèges 
heavy weather and sea péril to be the proper cause of the loss; 
that the ship was seaworthy when loading began, and that if there 
was any négligence in loading or in ballasting it was done under 
the supervision and inspection of the charterers, and by stevedores 
nominated by them, and was part of the "management of the ship" 
within the exemptions of the third section of the Harter act, which 
formed a part of the conditions of the bills of lading. 

1. The évidence leaves no doubt that the ship as loaded was 
tender. The pilot who took her out so stated to the captain on 
leaving her. According to the protest, in a gale on December 20th 
"she lay well over, and took large quantifies of sea water on board." 
In a squall on the 24th of December she was thrown on her beam 
ends, but soon righted, without shifting her cargo. After this she 
was run before the wind several hours, "with much water aboard 
and burying herself"; "for the sake of ail concerned," early on the 
25th she was brought to the wind on the port tack, "lying with the 
lee boats in the sea"; the crew took to the rigging; three were 
washed overboard, of whom one was drowned; at 7:30 a. m. on con- 
sultation it was determined to jettison a part of the cargo, and the 
upper cases in the 'tween-decks were thrown overboard, after which 
the ship pursued her course without spécial difficulty. 

The ship was not tender in her model or construction, but of the 
usual build in modem ships of her class. In herself she was in ail 
respects seaworthy. This was her flrst voyage. She came from 
Glasgow with 1,800 tons of ballast, and before loading with oil, 
she diecharged ail her ballast except 100 tons of stone, which was 
left as ballast in her limbers. The évidence shows that 100 tons 
of ballast is usually sufiflcient for such cargoes in vessels of the 
same gênerai description as the Whitlieburn. Some can carry 
such cargoes without any ballast. The master judged that 100 tons 
of ballast would be suffieient for the cargo taken aboard, which 
made her draft 1^ inches less than her load line. Other experts 
examined on the trial considered 100 tons of ballast suffieient, judg- 
ing from the gênerai plan and model of the ship, as well as from her 
previous behavior. Yet that amount of ballast was plainly insufil- 
cient for the Whitlieburn with the cargo which she took on board. 
The cargo fllled her lower hold and ail the 'tween-decks except a 
spaee suffieient for about 1,500 cases in the latter. 

The testimony showing that différent amounts of ballast are re- 
quired for such cargoes by différent ships of the same gênerai plan 
and model, also sufficiently shows that a mère gênerai observation 
of a ship's measurements and cargo spaces, is not suffieient to 
détermine the necessary amount of ballast with any accuracy; 
though it is quite probable that the necessary amount may be ascer- 
tained by careful computations based on the ship's measuremeuta 
and the bulk and weight of the proposed cargo. In the absence 
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of any such careful ascertainment, or any previous spécifie trial of 
the ship, it would seem to be the reasonable duty of the owner and 
master on a first voyage in taking a light and tender cargo like 
case oil, to keep well within the line of safety, as respects ballast 
and loading; and to bear the risk of any uncertainty in thèse re- 
gards. Such à risk certainly cannot fall upon the shipper or char- 
terer; especially not in a mère charter of affreightment, like the 
présent, where the ship is guarantied to be "tight, staunch and 
strong, and in every way fitted for the voyage." This guaranty 
speaks from the time the ship sails, and makes the owners respon- 
sible for her seaworthy condition, not as regards her hull and equip- 
ment alone, but also as respects ballasting and the loading and 
stowage of cargo. Sumnér v. Caswell, 20 Fed. 249; Bowring v. 
Thebaud, 5 C. C. A. 640, 56 Fed. 520. 

2. The Harter act (2 Supp. Kev. St. p. 81) does not exempt the ship 
or owners in this case. Had the ship in her loading and ballasting 
been perfectly seaworthy, as she undoubtedly was in her hull and 
equipment, and had the jettison been not only a mistake but legally 
unjustifiable, the third section of the Harter act might hâve covered 
the case, as damage arising on the voyage from fault in the "man- 
agement of the ship"; since the jettison, though unnecessary, would 
still hâve been made for the purpose of relieving and preserving the 
ship and ail interests concerned. The Glenochil [1896] Prob. 10. 
But hère the jettison was made necessary by the unseaworthy con- 
dition of the ship, conséquent entirely upon the mode of loading, 
stowing and ballasting before she sailed. If this can be called 
"management of the ship" at ail, it is in a remote sensé only, and 
not in the sensé in which that phrase is used in the Harter act. 
On the contrary, the loading, stowing and ballasting of a light 
cargo are ail so interdependent on one another, as affecting the sea- 
worthiness of the ship, that they ail fall under the first section of 
the act, which expressly confirms the owner's previous responsibil- 
ity; and to cases which fall under the spécifie provisions of the first 
section, the gênerai exemptions of the third section are not applica- 
ble. Worsted Mills v. Knott, 76 Fed. 582, 584; The Colima, 82 Fed. 
665. 

The first section of the Harter act expressly déclares that it "shall 
not be lawful for the owner to insert in any bill of lading or ship- 
ping document any clause, covenant or agreement, whereby he shall 
be relieved from liability for loss or damage arising from négli- 
gence, fault or failure in proper loading, stowage," etc., "* * * 
of any merchandise," etc. The "proper loading and stowage" of 
cargo clearly include not only the proper distribution of the cargo 
itself, but the ballasting necessary to accompany it in order to 
prevent the vessel from being top-heavy and unfit for sea. With a 
light cargo its amount and distribution in "proper loading and stow- 
age," are so dépendent, as I hâve said, upon the amount and location 
of ballast, that ballasting becomes a necessary part and incident 
of loading. 

Decree for libelant with costs. 
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FAYBRWBATHER et al. v. RITCH et al. 

(Circuit Court, S. D. New York. October 7, 1898.) 

Bquitt Practicb— Takino Testimony— Power op Court to Limit. 

Under the raies governing appeals In equlty, requlrlng ail the évidence, 
thongh excluded by the trial court, to be Incorporated In the record on 
appeal, a circuit court bas no authorlty to deny a party the rlght to take 
testimony because it deems sucb testimony irrelevant. 

Motion to Strike Ont Testimony. 

Elihu Eoot, for tlie motion. 
Eoger M. Sherman, opposed. 

LACOMBE, Circuit Judge. Pereonally I do not tlaink that thç 
testimony objected to is relevant under the issues raised by tlie 
plea; but it is évident that complainants' counsel is of a différent 
opinion, since he is putting his clients to considérable expense in 
putting it in. It may be that he could persuade the appellate court to 
take his view of the issues; and if so, under the rule adopted by the 
suprême court, and constmed in Blease v. G-arlington, 92 U. S. 1, the 
testimony, although the judge of first instance deems it irrelevant, 
should be incorporated in the record. It does not seem, therefore, that 
this motion should be granted. The continued taking of this testimony 
would be a hardship to défendant, were it not that complainant bas 
offered to stipulate that opposing counsel need not attend to register 
objections and reserve objections to the testimony, but may raise 
such objections after the testimony is taken, and before the record is 
made up for argument. This certainly makes the archaic, cumber- 
some, and unsatisfactory method of taking testimony in equity in the 
fédéral courts as little of a burden to défendants as it can be made. 
In view of the décision in Blease v. Garlington, supra, this court seems 
powerless to afford any greater measure of relief. The proffered 
stipulation is approved, and motion denied. 



BOSTON & M. CONSOL. COPPBR & SILVER MIN. CO. v. MONTANA 
ORE-PURCHASING CO. 

(Circuit Court, D. Montana, S. D. July 23, 1898.) 

1. Corporations— CoNVBTANCE— Consent dp Stockholdbrs. 

The fact that the consent of the holders of two-thirds of the stock of a 
corporation was not obtalned to the exécution of a deed by the corpora- 
tion, as required by Mont. Civ. Code, §§ 1012, 1013, does not render the 
deed void, and it cannot be attacked on that ground by a stranger to the 
title. 

2. Mining Claims— Consthuotion op Convbtance— End Lines. 

Where a portion of a Iode minlng clalm is sold, and, as descrlbed in the 
conveyance, one of the end lines is not parallel to the end line of the 
claim, such line nevertheless becomes an end line, as between the owners 
of the two portions. 

This is a suit for an injunction. Heard on application for a tem- 
porary injunction. 

John F. Forbis, for complainant. 
John J. McHatton, for défendant. 
89 F.-34 
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DE HAVEN, District Judge. The action is one to enjoin the 
défendant from extracting ore from certain veins having their 
apexes within the premises described in the bill of complaint, and 
the questions arising upon the présent application of plaintiiï for 
an injunction pendente lite may be very briefly disposed of. 

1. Tbe deed executed on April 6, 1898, by the Boston & Mon- 
tana Consolidated Copper & Silver Mining Company of Montana to 
the complainant conveyed to it the légal title to the premises tlierein 
described, notwithstanding the fact that such deed was not executed 
with the consent of the holders of twotMrds of the shares of the capital 
stock of the grantor company, as required by sections 1012 and 1013 of 
the Civil Code of Montana. The deed is not void, but only voidable, and 
the défendant, who is a stranger to the original title of the corporation 
grantor, is not in a position to take advantage of the fact that it was not 
executeiî in the manner provided by tàese sections of tàe Civil Coda 
Campbell v. Mining Co., 51 Fed. 1. See, also, Hervey v. Railway Co., 
28 Fed. 169; Beecher v. Mill Co., 45 Mich. 103, 7 N. W. 695. The 
argument of counsel for tbe défendant that the deed referred to is ab- 
solutely void flnds support in the cases of Milling Co. v. Kennedy, 81 
Cal. 356, 22 Pac. 679; McShane v. Carter, 80 Cal. 310, 22 Pac. 178; 
but, in my opinion, the rule laid down in Campbell v. Mining Go., 
51 Fed. 1, and in the other cases above cited, for the construction of 
statutes like the sections of the Civil Code of Montana above referred 
to, is the one best supported by reason, and is in harmony with tlie 
great weight of authority. 

2. The controversy between the parties hereto relates in part to 
the right to extract ore from Iodes or veins belonging to what was 
originally the Johnstown Iode claim. Each of the parties is the 
owner of a portion of the Johnstown Iode claim, and their respective 
titles are derived from a conmion source. The title of the défend- 
ant originates in a deed executed to it on March 7, 1883, conveying 
ail the right, title, and interest of the grautors — 

"To that certain portion, claim, and mlning riglit, title, and property, on 
that cei-taln ledge, vein. Iode, or deposit of quartz and other rock In place, 
containlng precious metals of gold, silver, and other metals, and situated 
In the Summit Valley Mining District, county of Silver Bow, and territory of 
Montana, and described as foUows, to wlt: Beginnlng at the S. B. cor. of 
lot 173, a granité stone 26x12x6 Ins., 20 ins. deep, with mound of stone, 
2% feet high, 4% feet base, alongside the stone, and running thence N., 8 
degrees 30 minutes west, 219 ft; thence N., 70 degrees 09* W., 522 f t., from 
which cor. No. 1 of lot No. 179 bears N., 70 degrees 09' W., 550 ft. distant; 
thence S., 74 degrees 33' W., 329 ft.; thence S., 25 degrees 40' W., 235 ft.; 
thence S., 09 degrees 25' E., 400 ft.; thence N., 85 degrees 30' B., 567 ft, to 
the place of beginning,— containing an area of eas/ioo acres: Ali right, 
title, and Interest that is now possessed, together with any that may here- 
after accrue, through application No. 1,265 made to the U. S. government 
by the grantors herein for a patent for lot No. 173; together with ail the 
dips, spurs, and angles, and also ail the metals, ores, gold, silver, and metal- 
bearing quartz, rock, and earth therein, and ail the rlghts, privilèges, and 
franchises thereto incident, appendent, and appartenant, or therewlth usu- 
ally had and enjoyed." 

The remaining portion of the Johnstown Iode claim is owned by 
the complainant, and the following diagram will show the surface 
lines bounding the respective tracts owned by the parties hereto: 
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The parallelogram shown upon the diagram représenta the 
Johnstown Iode claim as patented by the United States, and the 
portion thereof conveyed to the défendant by the deed above re- 
ferred to is bounded by the Unes, AA, B, G, D, E, and FF. The 
complainant seeks to enjoin the défendant from extracting ores 
from that portion of the veins belonging to the original Johnstown 
Iode daim lying beneath and inside of the surface lines of the tri- 
angular pièce of ground indicated upon the diagram by line, H, F, 
the dotted line, Gr, and line, D, extended, as shown by dotted line 
marked on the diagram. The claim of the complainant is that the 
ores lying beneath the surface iines last mentioned did not pass to 
the défendant under the above referred to conveyance of March 7, 
1883; the complainant contending that, under a proper construc- 
tion of that deed, the west end line of the property thereby conveyed 
to the défendant is to be run parallel with the end lines of the 
Johnstown Iode claim, in the direction shown by the dotted line, G. 
This contention cannot be sustained. The line, D, is the division 
line between the parties, constitutes the west end line of that por- 
tion of the mining claim owned by the défendant, and the défend- 
ant is entitled to ail ores lying within the surface lines of its deed, 
found in veins apexing in the original Johnstown Iode claim, and 
bas the right to follow such veins on their dip beyond the south lat- 
éral line (FF and E) of the premises conveyed to it until such 
veins in their dip reach line D, this line being the west end line of 
the premises described in defendant's deed of March 7, 1883, or until 
such veins in their dip reach the projection of such line in its own di- 
rection, as shown by the dotted line in the diagram. In my judgment, 
the défendant has the same right to follow veins upon which it com- 
mences to work within its surface lines as was possessed by the pat- 
entées of the Johnstown Iode claim before making their conveyance 
to the défendant. Support to this conclusion will be found in the 
cases of Richmond Min. Co. v. Eurêka Min. Co., 103 U. S. 839 j Eurêka 
Consol. Min. Co. v. Eichmond Min. Oo., 8 Fed. Cas. 819, 4 Sawy. 302; 
Stinchfield v. Gillis, 107 Cal. 86, 40 Pac. 98. 

It follows that the application for an injunction pendente lite 
must be denied, except as to that part of the premises described 
in the bill lying north and east of the premises described in defend- 
ant's deed above referred to. 



DAVIS V. DAVIS et aL 

(Circuit Court, D. Montana. July 22, 1898.) 

t. Spkcific Pebfokmakce— Grotjnds— Valtdity of Contract. 

An agreement by whlch a legatee under a will autliorized complainant t» 
prosecute and défend ail suits necessary to establisli the will and the 
legatee'B rlghts thereunder, complainant to bear ail costs incident to such 
lltigatlon in considération of one-half of whatever property the legatee 
should become entitled to receive, either by a judgment or a compromise 
of hls claims, complainant's share to be received directly from the estate, 
will support a bill for spécifie performance against the legatee's heirs and 
admlnistrator after the contract has been performed by complainant and 
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the legatee's rlghts hare been establlshed, and to enjoln the recelpt oî 
the entlre legacy by défendants as distributees. 
2. FuDBBAL Courts— JuBisDiCTioN in Equitt— Suit Intolvins Propbktt op 

ESTATE. 

A circuit court of the United States hias jurisdictlon of a suit in equity 
for the speciflc enforcement of a contract, brought by one party against 
the heirs and administrator of the other, the parties being citizens of 
différent States, though the contract relates to property of an estate in 
process of administration in the courts of the state. 

8. Parties— Necessary to Equitabi.b I^elief. 

Where, by the terms of a compromise agreement between claimants of 
an estate, the estate is to be divided, and separate shares allotted to each, 
one claiming an interest in the portion of the estate to which certain of 
the claimants are entitled may maintain a suit in equity against such 
claimants, or any one or more of them, to détermine his rights in the 
share coming to such claimant or claimants under the compromise agree- 
ment, without joining other parties to such agreement, though he can- 
not in such suit hâve such agreement set aside and declared void as 
against such of the parties to it as are not before the court. 

4. FEDERAL Courts — Jdrisdiction — Administration op Estate. 

A fédéral court may, In a proper case, enjoln an administrator from pay- 
ing over the money or distributing the property of the estate to others 
joined with him as parties, but it bas no jurisdiction to ascertain the 
amount of unpaid clalms against such estate, or whether It is in con- 
dition for final distribution to the parties entitled thereto. 

This is a suit in equity to enforce a contract and for an injunction. 
Heard on demurrers to the bill. 

Walter S. Logan, C. P. Drennan, and 0. M. Hall, for complainant. 
J. B. Clayberg, J. F. Forbis, and W. W. Dixon, for défendants. 

DE HAVEN, District Judge. This is an action brought by the 
complainant, a citizen of the state of New York, against the défend- 
ants, who are citizens of the state of Montana, and the questions to 
be decided at this time arise upon demurrers to the bill of complaint. 
The bill allèges, in substance, that one Andrew J. Davis died on 
March 11, 1890, in the state of Montana, leaving a large estate, both 
real and personal, situated in Montana and elsewhere. He was un- 
married, left no child, and it was supposed for some time after his 
death that he had died intestate. The complainant is his brother, 
and with other brothers and sisters, and descendants of deceased 
brothers and sisters, named in the bill, would hâve been entitled to 
the estate left by Andrew J. Davis, as his heirs at law, in the event 
of his havitig died intestate. Soon after his death, however, one 
Thomas J. Davis appeared, and claimed to be the son of the deceased, 
and it is further alleged that "there were varions persons either claim- 
ing to be widows of said Andrew J. Davis, deceased, or claiming to be 
children, either legitimate or illegitimate, and varions suits and claims 
were being made and threatened against said estate by such persons 
or some of them." Under thèse circumstances, the complainant, Er- 
win Davis, and certain of his brothers and sisters, entered into a con- 
tract in the month of May, 1890, by which it was agreed that the com- 
plainant should institute and prosecute to final judgment ail actions 
necessary to establish the rights of the parties to that agreement as 
against the claims of Thomas J. Davis, or of any other person prétend- 
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ing to be a child of Andrew J. Davis, and should also défend any 
action which might be brought by any sucb person invplving the riglits 
of the parties as heirs at law of Andrew J. Davis; tbe said Erwin 
Davis named in tlie agreement as party of the flrst part to bear ail the 
expansés in any wise incident to said litigation, not exceeding the 
sum of $200,000. In considération of this undertaking on the part of 
the complainant, the other parties appointed him as their agent to 
institute, prosecute, and défend the actions contemplated by the 
agreement, with authority to compromise any and ail such contro- 
versies and actions ; and the agreement contained the f ollowing addi- 
tional covenant: 

"That when, by final judgment of the courts in said litigation, or any of 
them, or by compromise or settlement, the parties hereto hâve realized and 
become entitled tohave the said estate and property, each of the said second 
parties shall and will pay, grant, and convey to the said Erwin Davis one half 
of what each said party shall receive or be entitled to receive from or on ac- 
count of said estate or the proceeds thereof, the other half belng and remain- 
Ing the property of each such party, free and elear of ail claims by said 
Erwin Davis by reason of his services and expendltures af oresald. * « * 
And the stipulations of the second parties shàU be considered and taken to 
be several, and not one for the other. When the assets of the estate or any 
part thereof shall be realized and in the hands of the administrator or other 
custodian of the same ready for distribution among the parties entitled there- 
to, each party, his heirs, executors, administrators, or assigns, shall receive 
his or her share thereof as above provided, and no more; that is to say, the 
original share of each of the second parties shall be divided into two parts, 
and one part shall be payable and received by the first party hereto, without 
further order in his favor, from the second parties, and the other half shall 
be payable to and received by each proper second party, without further or- 
der in his favor, from the flrst." 

After the exécution of this agreement, a paper purporting to be the 
will of Andrew J. Davis was discovered, and was propounded for 
probate in the proper court in the state of Montana by John A. Davis, 
one of the parties to the foregoing agreement. By the terms of this 
alleged will the entire estate of Andrew J. Davis, with the exception 
of three minor legacies, was given to said John A. Davis. After the 
commencement of the proceedings to prove this will, John A. Davis 
executed a power of attorney, authorizing the complainant to repre- 
sent him in any proceeding in the courts of Massachusetts relating to 
the estate of Andrew J. Davis. This instrument contained the fol- 
lowing récitals in relation to the former contract entered into between 
the complainant and the other heirs at law of Andrew J. Davis: 

"Whereas, since the making of said agreement, an instrument purporting to 
be the will of said Andrew J. Davis has been found and has been presented 
by said John A. Davis for probate in the courts of Montana, and the pro- 
ceedings therein are now pending; and whereas. it may be necessary to pro- 
cure spécial administration of the estate of Andrew J. Davis in Massachu- 
setts, and also, in the event of the probate of said will in Montana, to ob- 
tain ancillary letters of administration in Massachusetts on the estate of 
said Andrew J. Davis there situated, for the material benefit of said John 
A. Davis and Erwin Davis, as provided for by said agreement of 5Iay, 1890, 
which agreement, by the understanding of the parties hereto, is applicable to 
the estate coming to the said John A. Davis under said will. and tlie iuterests 
of Erwin Davis therein, and to the undertaking of said Erwin Davis to 
assist in the enforeement of the rights of said John A. Davis under said will, 
the same as if said will were speeifically named in said agreement." 
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The bill allèges that the complainant has fully performed ail the 
promises and stipulations on his part contained in each of 'the two 
agreements hereinbefore referred to. On January 24, 1893, John 
A. Davis died intestate, leaving him surviving as his only heirs at 
law the défendants Thea Jane Davis, Andrew J. Davis, Jr., John E. 
Davis, and Morris A. Davis, and three other sons, not citizens of the 
state of Montana, who are not made parties to this action. The de- 
fendant John E. Davis was on March 11, 1893, appointed adminis- 
trator of the estate of John A. Davis, and as such administrator was 
thereafter substituted, in the place of his deceased father, as propo- 
nent of the alleged will of Andrew J. Davis. The probate of this 
will was contested by Sarah M. Cummings, a sister, and by Henry A. 
Eoot and Harriet ShefHeld and Henry A. Davis, children of a deceased 
sister and brother of Andrew J. Davis. During the pendency of 
this contest the défendant Thea Jane Davis, widow of John A. Davis, 
deceased, and the défendants Andrew J. Davis, Jr., John E. Davis, 
Morris A. Davis, and the other sons of said John A. Davis, who are 
not made parties to this action, entered into a compromise agreement 
with the contestants of said will, and with EUen S. Cornue, Mary 
Louise Dunbar, Elizabeth S. Ladd, heirs of Andrew J, Davis, and with 
Joshua G. Cornue, husband of Elizabeth S. Cornue, and with Charles 
S. Ladd, husband of Elizabeth S. Ladd, by the terms of which it was 
agreed that the objections to the probate of the alleged will of An- 
drew J. Davis should be withdrawn, and that ^/as of his estate should 
be given to Harriet Sheffleld and Henry A. Davis, and ^V** of the 
remainder should be distributed to the widow and heirs at law of 
John A Davis, and the remaining ^V** ot said estate should be 
distributed to the other parties named in the compromise agree- 
ment. The bill charges that this compromise agreement was en- 
tered into by ail the parties thereto with notice of the complain- 
anfs rights under the contracts hereinbefore referred to, and with 
the corrupt and fraudulent intention of dividing the estate of An- 
drew J. Davis among themselves, and defrauding the complainant 
of his rights under the contract of May, 1890, and his subséquent con- 
tract with John A. Davis. The alleged will of Andrew J. Davis was 
admitted to probate on the 27th day of March, 1895, the decree reciting 
the compromise agreement above referred to, and setting forth that it 
was based upon that agreement as well as upon proofs submitted to 
the court showing that the will was proporly executed and was the 
last will of said Andrew J. Davis; and in the same decree it was fur- 
ther ordered and adjudged that, in pursuauce of such compromise 
agreement, the parties thereto should, upon the distribution of the 
estate, hâve and receive the respective shares thereof provided for 
by such agreement. The* bill allèges that ail that part of the decree 
which assumes to adjudge that the estate should thereafter be dis- 
tributed in accordance with the compromise agreement is absolutely 
void by reason of a waut of jurisdiction in the court to so adjudge. 
The bill also allèges that the claims against the estate of Andrew J. 
Davis do not exceed |50,000, and that no reason exists why the legacy 
given by the will of Andrew J. Davis should not be immediately dis- 
tributed to the administrator of the estate of John A. Davis; and it is 
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further shown that the défendants threaten to divide the estate in ac- 
cordance with the compromise agreement and decree of tke court, and 
other facts are stated tending to sliow that if such division is made 
the share to which the complainant is entitled under his contract 
will become lost, etc. The prayer of the bill is that the court shall 
adjudge to be valid the agreements made by the complainant with 
John A. Davis and the other heirs of Andrew J. Davis, and that it 
shall set asidg the compromise agreement, add adjudge as against the 
défendants that the complainant is entitled to receive one-half of the 
legacy given to John A. Davis under and by the will of Andrew J. 
Davis, deceased, and that the défendants Andrew J. Davis, Jr., John 
E. Davis, Morris A. Davis, and Thea Jane Davis be enjoined from 
dividing or distributing the estate of Andrew J. Davis, or any portion 
of the same, and from accepting or receiving, directly or indirectly, 
any part of the property or estate of Andrew J. Davis, deceased ; and 
that the défendant John H. Leyson, as administrator with the will an- 
nexed of Andrew J. Davis, deceased, shall be enjoined from distribut- 
ing or paying over any portion of the estate of Andrew J. Davis, de- 
ceased, to any of the parties to the compromise agreement or to the 
other défendants; and that the said John H. I^eyson shall be directed 
to account forthwith for ail of his proceedings as such administrator, 
and be directed, after retaining his commissions and a sum not to 
exceed |50,000, to provide for unpaid claims against said estate, to 
pay over the entire balance of the estate of Andrew J. Davis to the 
défendant John E. Davis, as administrator of John A. Davis, deceased, 
and that the said John E. Davis be directed to apply for the legacy 
or devise given to his father, John A. Davis, in and by the will of 
Andrew J. Davis, deceased, and after receiving the same, and with- 
out changing its form or before appropriating any part thereof to his 
own use or to the use of any one else, to pay over one-half thereof to 
the complainant. There is also a prayer for gênerai relief. Several 
of the parties to the compromise agreement under which the will of 
Andrew J. Davis was probated are not parties to the action. 

The objections urged against the bill of complaint, as stated in the 
demurrers flled, are : First, that the facts alleged are not such as to 
entitle the complainant to any relief as against the défendant ; second, 
that the court has no jurisdiction of the case stated in the bill; third, 
that it appears there are divers persons not made parties to the bill 
who are necessary parties thereto. 

1. The cause of action alleged in the bill is based upon the agree- 
ment between the complainant and John A. Davis, mentioned in the 
power of attorney executed by the latter to the complainant. This 
instrument, as set forth in the bill, is in légal effect a written admis- 
sion by John A. Davis that he and the complainant had entered into 
an agreement by which, so far as necessary to be hère stated, the coin- 
plainant was to prosecute and défend ail actions necessary to establish 
the validity of the alleged will of Andrew J. Davis, and the right of 
John A. Davis to the legacy thereby given to him, the complainant 
to bear ail the costs incident to such litigation, in considération of 
one-half of whatever property John A. Davis might become entitled to 
receive on account of suà legacy either as a resuit of a final judgment 
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establishing the validity of thé will or as the resuit of the compromise 
of any litigation or controversy concerning its validity. The présent 
action is in the nature of a suit for the spécifie performance of this 
agreement, and if it be true, as alleged, that the contract has been fully 
performed upon the part of the complainant, and the validity of the 
will of Andrew J. Davis has been flnally established, his right to the 
spécifie performance of such contract, as against the heirs at law of 
John A. Davis and the administrator of his estate, would not seem to 
be doubtful. It is not suggested that the agreement is invalid upon 
its face, nor that it is inéquitable in its provisions, and I know of no 
principle of law which would deny to the complainant the right to its 
enforcement upon establishing the facts alleged. Indeed, that the 
Mil of complainant states a sulHcient cause of action was expressly 
decided by the New York court of appeals in the case of Davis v. 
Cornue, 151 N. Y. 172, 45 N. E. 449. The complainant hère was 
the plaintiff in that action, and, upon a complaint alleging substan- 
tially the same facts as are stated in the bill now under considération, 
he sought to enjoin some of the parties to the compromise agreement 
hereinbefore referred to from receiving any part of the estate of An- 
drew J. Davis, and, in passing upon the suiBciency of that complaint, 
the court there said: 

"We are of the opinion that the court had jurlsdiction and authority to 
award a judgment against the défendants in personam, restraining them from 
receiving and dissipatlng the funds belonging to the estate of Andrew J. 
Davis, and that the complaint states facts sulSclent to constitute a cause of 
action." 

There was a dissenting opinion in that case, but upon a ground 
other than that relating to the sufiQciency of the complaint. Upon 
that point, the author of the dissenting opinion (Bartlett, J.) said: 

"I am of the opinion that the complaint does state a cause of action, and 
that the court below had a limited jurisdiction, iu a technical sensé, but, with- 
In its discretionary power, It could décline to exercise It." 

2. In my opinion, the bill states a cause of action within the équi- 
table jurisdiction of this court. The controversy hère is between 
citizens of différent states. The fact that this controversy relates to 
property belonging to the estate of a deceased person, and that such 
estate is now in process of administration in the courts of the state 
of Montana, does not affect the jurisdiction of this court to détermine, 
as between the complainant and the heirs of John A. Davis and the 
administrator of his estate, what, if any, rights the complainant may 
hâve under the agreement sought to be enforced. The questions in- 
volved are such as fall within the ordinary jurisdiction of courts of 
equity, and that the circuit courts of the United States hâve, by vir- 
tue of their gênerai chancery jurisdiction, authority to specifically en- 
force, as between citizens of différent states, agreements concerning 
property, although such property may belong to the estate of a de- 
ceased person, is a proposition which, I think, may be regarded as 
firmly established. Green v. Creighton, 23 How. 90; Hâves v. Pratt, 
147 U. S. 557, 13 Sup. Ct. 503; Lawrence v. Nelson, 143 Û. S. 215, 12 
Sup. Ct. 240; Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct 906. 
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3. The next question to be considered, and the one which was 
most strongly insisted upon by the learned counsel for défendants, 
is that which arises upon the objection that there is an absence 
of necessary parties to the bill. As before stated, ail the parties to 
the compromise agreement, under which the will of Andrew J. Davis 
was probated, are not made parties to this action. Thèse absent 
parties may be divided into two classes: First, certain of the heirs 
at law of John A. Davis; second, those who contested the will of 
Andrew J. Davis, and others who joined with them in executing the 
compromise agreement. 

The persons belonging to the second class are entitled, under the 
compromise agreement, to more than one-half of the legacy given to 
John A. Davis by the will of Andrew J. Davis. The spécial relief 
prayed for in the bill is that this compromise agreement be set aside, 
and that the court shall adjudge that the complainant is entitled to 
receive the full one-half of the legacy given to John A. Davis by the 
will just referred to. In other words, the complainant asks for a de- 
cree which in terms shall assume to take away from thèse absent 
parties a portion of the property secured to them by the compromise 
agreement. It is argued upon behalf of the complainant that the 
court may upon the facts stated in the bill rightfully enter such a 
decree. I am unable to give my assent to this proposition. On the 
contrary, I understand the law to be that no court is authorized to 
give a judgment which upon its face assumes to affect the interests of 
persons not before it. This raie is not simply one of practice, from 
which the court may under some circumstances départ, as, for in- 
stance, when such absent parties cannot be brought within its juris- 
diction, but it is one of those fundamental principles of justice which 
forbids any court to adjudicate upon the rights of any one not actually 
or constructively before it. Mallow v. Hinde, 12 Wheat. 198. But 
while the complainant will not, in the absence of the other parties 
to the compromise agreement, be entitled to the spécial relief claimed 
by him, it does not necessarily follow that the demurrers to the Mil 
must be sustained because of the absence of such parties. The bill 
contains a prayer for gênerai relief, and if upon the facts alleged the 
complainant is entitled to any relief which the court can decree with- 
out aflecting the rights of absent parties, or doing injustice to the 
défendants actually before it, the gênerai demurrer on the ground of 
absence of necessary parties should be overruled, and the défendants 
be required to answer. This rule is stated with great clearness by 
Curtis, J., in delivering the opinion of the suprême court in the case 
of Shields v. Barrow, 17 How. 130. That learned judge there said: 

"It remains true, notwithstandlng the act of congress and the forty-seventh 
raie, that a circuit court can make no decree affecting the rights of an ab- 
sent person, and can malse no decree between the parties before it, which so 
far involves or dépends upon the rights of an absent person that complète and 
final judgment cannot be done to the parties to the suit without affecting those 
rights. To use the language of this court in Blmendorf v. Taylor, 10 Wheat. 
167: 'If the case may be completely decided as between the lltlgant parties, 
the cireumstance that an interest exists in some other person whom the pro- 
cess of the court cannot reach, as if such party be a résident of another 
State, ought not to prevent a decree upon the merits.' But, if the case cau- 
not be thus completely decided, the court should maise no decree." 



DAVIS V. DAVIS. 539 

Let this rule be applied to the présent case. Is the complainant, 
upon the facts alleged in the bill, entitled to any relief against the 
parties défendant, not involving or dépendent upon the rights of ab- 
sent parties? Is the présence of the other parties to the compromise 
agreement necessary in order to enable the court to do complète jus- 
tice to the défendants in the action? If the rights or claims of the de- 
fendants and the absent parties are inséparable under the compromise 
agreement, or dépendent one upon the other, so that the court can- 
not give any judgment in favor of plaintiff without affecting the 
rights of such absent parties, then clearly ail the parties to that agree- 
ment are indispensable parties to this bill; but if, on the other hand, 
the rights of the parties to such agreement are separable, then no 
reason is perceived why the court cannot proceed and make such de- 
cree as may be just, as between the i)arties to this action. Under the 
compromise agreement, as I construe it, the parties thereto are to 
hâve separate shares of the estate divided, and in so far the rights 
secured to each by that agreement are separate and distinct, and each 
must défend, when it is assailed, the right or title to his or her share 
of the property, under that agreement. This action, as before stated, 
is substantially one for the spécifie performance of an agreement re- 
lating to property. If the allégations of the bill of complaint are true, 
any of such property to which the lieirs at law of John A. Davis shall 
succeed will be subject to tlie équitable rights of the complainant 
under his agreement with John A. Davis, and the court can so ad- 
judge in this action, vi^ithout doing any injustice to the défendants. 
So far as now appears, and without anticipating the answer of défend- 
ants, the questions before the court upon the final hearing will be: 
Has the agreement sued on been fully performed by the complainant, 
and, if so, what are his rights under it, as against the défendants? 
Or, stated in another form: To what extent may that agreement be 
enforced as against that portion of the property to which it relates 
which has come into the possession of the défendants, or which they 
claim as heirs at law of John A. Davis? In my opinion, the présence 
of other parties is not necessary in the décision of thèse questions. 

4. T\Tiat has been said relates more particularly to the objections 
raised by the demurrer of the défendants other than J. H. Leyson, 
who is sued as the administrator of the estate of Andrew J. Davis. 
Among other things, the bill prays that this défendant be "directed 
to account forthwith for ail his proceedings as such administrator, 
and be directed, after retaining his commissions and a sum not to ex- 
ceed |ôO,000 to provide for unpaid claims against said estate, to pay 
over the entire balance of said estate of Andrew J. Davis to the ad- 
ministrator of John A. Davis." This prayer is too broad, and asks 
for relief which this court has no jurisdiction to give. To ascertain 
the amount of unpaid claims against the estate of a deceased person, 
and to détermine when such an estate is in a condition for distribu- 
tion, are matters within the jurisdiction of the courts of the state exer- 
cising probate jurisdiction, and concerning which this court has no 
authority to interfère. In so far as the bill seeks to enjoin the de- 
fendant f rom paying over the moneys or delivering the other property 
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of the estate of A. J. Davis to the otlier défendants in this action, 
I think it can be sustained. 

5. As already stated, no decree affecting the rights of one net ac- 
tually or constructively brought within the jurîsdiction of the court 
can properly be made. Wliether under this ruie any decree can 
be entered which will affect the interests of the three sons of John A. 
Davis, not parties to this action, or whether it may be held that they 
are represented by the administrator of the estate of John A. Davis, is 
a question not necessary to be decided now, and upon which no opin- 
ion is expressed. It may aiso be added, in conclusion, that, under 
the agreement which is the basis of complainant's alleged cause of 
action, his right to any part of the legacy given to John A. Davis was 
entirely contingent upon the probate of the will of Andrew J. Davis, 
either as the resuit of litigation, or following the compromise of con- 
troversies relating to its validity. This will was probated as the 
resuit of the compromise agreement. The probate of the will and the 
agreement under which the opposition to its probate was withdrawn 
were parts of one transaction, and constitute the subject-matter of 
one entire contract. The complainant hère demands a judgment to 
the effect that he is entitled to recover the entire property awarded to 
the heirs at law of John A. Davis in the settlement of the controversy 
relating to the alleged will of Andrew J. Davis. That is to say, the 
complainant seeks in this action to avail himself of the benefit to be 
derived from that part of the compromise agreement providing for 
the probate of the will, and at the same time to repudiate ail the 
burdens imposed by that agreement upon the heirs at law of John A. 
Davis, in considération of the withdrawal of objections to the probate 
of the will. Whether this demand of complainant can be, upon prin- 
ciples of equity, sustained to its full estent, is a question not presented 
by the demurrers, and can be more appropriately determined by the 
final decree. It is sufflcient to say that, in my judgment, if the com- 
plainant shall succeed in establishing the facts alleged by him, he will 
be entitled to some relief, the extent and nature of which is to be ascer- 
tained upon the final hearing, in view of such évidence as shall then be 
before the court. 

The demurrers are overruled, and the défendants allowed until 
next rule day to answer. 



EINSTEIN V. SOHNEBLY. 

(Circuit Court, S. D. Callfornla. August 16, 1898.) 

No. 771. 

1. Equitt Pleading— Uncertainty in Bili,— Mode op Attackinq. 

The objection that a bill Is déficient in certainty must be raised by de- 
murrer, and cannot be talien by motion. 

8. Same— Lack of Certainty in AiiLESATioNs— Statement of Conclusions. 
In a bill for the dissolution of a partnership the business of which had 
been under the immédiate management of défendant and his agent, allé- 
gations that by reason of the diversion of funds and the extravagant 
management of défendant and his agent the Income had been insufflcient 
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to pay the expenses, and that It would hâve been sufflclent with careful 
and economical management, without stating any spécifie facts, are de- 
murrable as but statements of opinion. 

8. Same — Pleadeng Constbuction op Contract. 

Where a bill clalms relief based on wrilten agreements wliich are not 
free from ambiguity, it is proper to set tliem ont in fuU in the bill, to- 
gether with the construction placed upon them by the plaintilï. 

4. Paktnbiîship — Suit for Dissolution— Suppicienct of Gkodnds. 

A bill setting out an agreement between plaintifC and défendant, as 
the owners in common of a ranch, to improve the same in partnership, 
the plaintifC to advance the money needed, and the défendant to super- 
Yise the work, and which allèges that plaintilï bas advanced thereunder 
over $60,000, none of which has been repaid, and that defendant's agent, 
employed in bis stead to superintend the work, and acting as such agent, 
has exeluded plaintifC from any voice in the management of the busi- 
ness, and threatens, and is proceeding, to make improvements against 
plaintifC's advice and protest, for which, under the agreement, plaintiff 
is bound to pay, States suflicient ground for the dissolution of the part- 
nership. 

6. Same— Emplotment op Agent bt Partner. 

Where one partner employed an agent to perform dnties which devolved 
upon hlm under the partnership agreement, as between him and his co- 
partner he is responsible for the acts and conduct of such agent relating 
to the matter of his employment. 

6, Samb^Aotion por Dissolution— Recbivbr, 

Plaintiff and défendant entered into a partnership agreement to im- 
prove, develop, and plant to fruit a ranch owned by them in common, 
by which plaintifC was to advance the money needed, to be repaid from 
the income, and défendant, by himself or agent, agreed to superintend 
the work, his services in so doing to be as an oCCset to the interest on 
plaintiff's advanees. Hcli, that such agreement did not give défend- 
ant the management of the ranch and its improvement to the exclusion 
of plaintifC, and that the exclusion of plaintiff from any voice in such 
management by défendant and his agent, and the making of improve- 
ments in disregard of plaintifC's wishes and objections, were grounds for 
the appointment of a receiver. 

Opinion of the court on demurrer to the amended bill of complaint, 
motion that parts of said bill be made more certain, and application 
for receiTer. 

E. K. Bigelow and G. W. Baker, for complainant. 
Oscar A. Trippet, for défendant. 

WELLBOEN, District Judge. This is a suit for the dissolution and 
winding up of the affairs of a partnership, and for the appointment, 
in the meantime, of a receiver. The bill allèges as follows : 

That on March 1, 1888, E. M. Frank, complainant's assigner, entered 
into a contract with F. F. Adams, defendant's assigner, of which the 
following is a copy: 

"This agreement, made and entered into the first day of March, A. D. 
1888, by and between E. M. Frank, party of the ûi-st part, and F. F. Adams, 
party of the second part, both of the county of San Diego, in the state of 
California, witnesseth: Whereas, the said parties own, as tenants in com- 
mon, a certain farm or ranch, called the 'Hicks Place,' situated about two 
miles east of the village of BVllbrook, in said county, and containing four 
hundred and eighty-eight acres, more or less, and are désirons of improving 
the same, and developing the productive capacity thereof, therefore, it is 
agreed by and between the said parties that the said first party shall ad- 
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vance the necessary capital and money for the purpose of Improving the 
sald ranch, planting olive, orange, and other trees, and developing water 
thereof, and making other betterments upon the same; and that said ranch 
shall be so improved, the présent cost of such improvement being defrayed 
by the said first party; that the said party of the second part shall dévote 
so much o( his time and attention as may reasonably be necessary and 
proper in the oversight and supervision of such improvements and the 
making of the same, and the gênerai development of the said ranch as the 
betterment thereof shall proceed by the expenditure of the capital of the 
first party as aforesaid; that the said party of the first part shall charge no 
interest for the money and capital invested by him in the improvement of 
said ranch, but the interest on the capital so employed shall be considered 
as offset and compensated for by the time and attention to be given to the 
supervision of the work of such improvement by the said second party, as 
above stipulated. The said party of the first part, however, shall receive 
and be repaid the capital and money so to be by him advanced for the 
purposes aforesaid out of the net retums and proceeds to arise from the 
improvements, tree plantations, and other betterments to be made on said 
ranch, pursuant to thls agreement, and the said party of the second part 
shall not be entitled to participate in such net retums and proceeds until 
the whole of the said capital advanced by the first party as aforesaid shall 
hâve been repaid to him, the said first party; but, when said first party 
shall hâve been so repaid the whole of his advances for the purposes afore- 
said, thereafter the income and returns from such Improvements shall be 
divided equally betvireen the said parties, and they shall share equally the 
cost and expense and labor of the supervision of the said ranch so improved. 
It is understood that the f oregoing agreement does not relate to the ordi- 
nary annual cropping of said land in which the sald parties are engaged. 
As to such annual croppings, the said parties bear equally the burden and 
expense of the same, including the work of the superintendence, and share 
equally in the profits. In wltness whereof the parties hereto hâve here- 
unto set their hands and seals the day and year flrst above written. In 
duplicate. E. M. Frank. 

"F. F. Adama." 

That afterwards, on September 19, 1891, the parties to said con- 
tract purchased other tracts of land, amounting to 160 acres, for their 
mutual interests, and which were also held and occupied by them as 
co-partners under the terms of said contract. That immediately after 
the making of said contract said Frank and Adams proceeded to f ence 
said lands, and plant the same with a variety of fruit trees, consisting 
of orange, olive, apricot, and lemon, and other trees and vines, to the 
extent of 200 acres ; to erect on said lands ail necessary honses, barns, 
and other buildings suitable for the purposes contemplated in said 
contract; to provide conveniences for the cultivation of said land, 
and water rights, pipes, réservoirs, aqueducts, and other irrigating 
facilities, pursuant to the ends and objects of said agreement. That 
the improvements made on said lands, aside from the trees and vines, 
consist of a dwelling house and furniture, which cost about |4,500; 
a barn, granaries, sheds, mess house, and other outbuildings, which 
cost about |3,500; a réservoir, water pipe, tunnel, and other appurte- 
nances, including a suction engine and pump, which cost about |6,000 ; 
the necessary f encing of said land, which cost about the sum of $2,000, 
— amounting in ail to the sum of $16,000, — said improvements being 
of a permanent nature, and of such character that no revenue could be 
derived from them except as they contributed to the market value of 
said land. That ail of said improvements were paid for by funds 
advanced by said E. M. Frank and the complainant. That on July 
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30, 1891, said Frank and Adams entered into a further agreement, in 
words and figures f ollowing : 

"Tbis supplemental agreement by and between F. F. Adams, of San Diego 
county, Callfornia, and E. M. Frank, of San Francisco, Californla, made and 
entered Into this 30tb day of July, A. D. 1891, witnessetb: Tbat whereas, 
on March Ist, 1888, an agreement was entered into by the above parties 
reciting ail facts regarding ownersliip and management of the certain rancli 
known as the 'Red Mountain Ranch,' near Fallbrook, In San Diego county, 
California; and whereas, in that agreement, E. M. Frank did agrée to ad- 
vance ail necessary nioneys for the purpose of putting sald 'Red Mountain 
Ranch' in productive position, and that said moneys so advanced by said 
B. M. Frank were to be paid back to said E. M. Frank out of the first prod- 
ucts of the place, and to be, in fact, a lien upon said ranch until so paid: 
It is hereby mutually understood by the parties to this agreement that the 
amount so advanced up to date is the sum of thirty-three thousand six hun- 
dred and forty-eight and lo/ioo ($33,648.10) dollars, subject to ail the pro- 
visions of the agreement of March Ist, 1888. In witness whereof, we hâve 
hereunto set our hands and seals this 30th day of July, A. D. 1891. 

"F. F. Adams. 
"E. M. Frank." 

That on December 6, 1892, said Frank, by and with the consent 
in writing of ^said Adams, sold and assigned to the complainant ail 
of his right, title, and interest in said partnership and said land, and 
said agreements of March 1, 1888, and July 30, 1891, and ail moneys 
theretofore advanced by him under said agreements; and thereafter 
complainant and said Adams became partners in said property, and 
complainant continued to advance ail necessary moneys under said 
agreements, and in ail respects carried out said agreements. That 
on January 8, 1896, said- Adams sold and assigned ail his right, title, 
and interest in said partnership and lands and said agreements to the 
défendant, F. D. Schnebly. That on April 24, 1896, complainant and 
défendant entered into the f ollowing agreement: 

"This agreement, made and entered into this 13th day of April, 1896, be- 
tvreen F. D. Schnebly and Jacob Einstein, wltnesseth: That whereas, on 
the Ist day of March, 1888, the real estate hereinafter described was owned 
and held in co-tenancy by F. F. Adams and E. M. Frank, each owing one 
undivided one-half thereof, and on said day they entered into an agreement 
of whlch the f ollowing Is a copy: 

" "This agreement, made and entered Into the flrst day of March, A. D. 
1^8, by aad between B. M. Frank, party of the flrst part, and F. F. Adams, 
party of the second part, wltnesseth: Whereas, the said parties own, as 
tenants in common, a certain farm or ranch, called the "Hicks Place," sit- 
uated about two miles east of the village of Fallbrook, in said county, and 
containing four hundred and eighty-eight acres, more or less, aud are dé- 
sirons of improving the same, and developing the productive capacity there- 
of, therefore it is agreed by and between the said parties that the said first 
party shall advance the necessary capital and money for the purpose of 
improving the said ranch, planting olive, orange, and other trees, and devel- 
oping water thereof, and making other betterments upon the same; and 
that said ranch shall be so improved, the présent cost of such Improvement 
being defrayed by the said first party; that the sald party of the second 
part shall dévote so much of his time and attention as may be reasonably 
necessary and proper in the oversight and supervision of such improvements 
and the making of the same, and the gênerai development of the said ranch, 
as the betterment thereof shall proceed by the expenditure of the capital 
of the first party as aforesaid; that the said party of the flrst part shall 
charge no interest for the money and capital Invested by him in the im- 
provement of said ranch, but the interest on the capital so employed shall 
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be consldered as offset and compensated for by the time and attention to 
be glven to the supervision of the work of such Improvements by the said 
second party as above stlpulated. The sald party of the flrst part, however, 
shall receive and be repaid the capital and money so to be by him 
advanced for the purposes aforesald out of the net returns and proceeds to 
arise from the improyements, tree plantations, and other betterments to be 
œade on sald ranch, pursuant to this agreement, and the said party of the 
second part shàll not be entitled to partleipate in such net returns and 
proceeds untll the whole of the said capital advanced by the flrst party as 
aforesald shall bave been repaid to him, the said flrst party; but when 
sald flrst party shall bave been so repaid the vyhole of bis advances for the 
purposes aforesald, thereafter the Income and returns from such improve- 
ments shall be dlvided equally between the said parties, and they shall 
share equally the cost and expense and labor of the supervision of the 
said ranch so Improved. It is understood that the foregoing agreement does 
not relate to the ordinary annual cropping of said land in which the said 
parties are engagea. As to such annual cropping, the sald parties bear 
equally the burden and expense of the same, ineluding the work of the 
superintendence, and share equally In the profits. In witn^ss v^hereof , the 
parties hereto hâve hereunto set thelr hands and seals the day and year 
flrst above wrltten. In dupllcate. E. M. Frank. 

•' 'F. F. Adama.' 

"—And whereas, on or about the 6th day of December, 1892, the said B. M. 
Frank bargained, sold, conveyed, and asslgned ail bis right, tltle, and in- 
terest In and to the sald real estate therein described, and' In and to the 
aforesald agreement of March 1, 1888, and of ail moneys advanced there- 
under to the said Jacob Einstein; and whereas, on the 8th day of January, 
1896, the said F. F. Adams bargained, sold, conveyed, and assigned ail hia 
Vight, tltle, and Interest in and to the said real estate, and in and to the 
aforesald agreement of March Ist, 1888, and of ail bis rights thereunder, to 
F. D, Schnebly, above named: Now therefore, it is agreed that the said 
E. M. Frank and Jacob Einstein bave, by vlrtue of sald agreement, advanced 
the sum of $58,695.30 on and up to April Ist, 1896, in pursuanee of the stip- 
ulations of said contract, and the said F. F. Adams bas carrled out the stip- 
ulations of sald contract upon his part, and the parties hereto agrée to 
continue the opération of said contract, and this agreement is made for the 
purpose of ratifying and conflrming the aforesald conveyances, agreements, 
and conditions as between the contracting parties hereto. And it is agreed 
that the said F. D. Schnebly, by himself or his agent, shall perform the 
obligations and conditions imposed upon the said F. F. Adams in the afore- 
sald agreement of March Ist, 1888, and that the said Jacob Einstein shall 
on his part carry ont the terms and conditions of said agreement in so far 
as the same was made to bind sald B. M. Frank, and the money so ad- 
vanced in pursuanee of said agreement shall be repaid the said Jacob Ein- 
stein as provided for in the said agreement of March Ist, 1888. This agree- 
ment shall bind the heirs, executors, administrators, and assigns of the re- 
spective parties. In witness vehereof, the parties hereto bave hereunto 
set their hands and seals the day and year flrst above written. 

"F. D. Schnebly. [Seal.J 
"Jacob Einstein. [Seal.]" 

That thereby it was agreed between the said parties that the moneys 
so advanced by the complainant and his assignor should be a lien 
upon said premises and ail the property siibsequently acquired under 
said agreement, and it was there agreed that ail property, real and 
Personal, then owned by them, and ail property subsequently acquired 
by them under said agreement, should be holden for the repayment to 
the complainant of ail moneys so advanced by him to said co-part- 
nership. That complainant and his assignor hâve duly performed ail 
the conditions of said agreements on their part to be kept and per- 
formed, That the advances of money made by said Frank and the 
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complainant under said agreements prior to the 24tli day of April, 
1896, amounted to |58,695.30, and that since said last-named date 
complainant has advanced the further sum of |5,535.07, and that there 
is now due and owing to complainant, on account of said advances, the 
sum of 164,230.37, ail of which the parties to this action agreed should 
constitute a lien upon ail of the lands and personal property of said 
partnership. That neither the défendant nor his assigner, said Ad- 
ams, has ever advanced any money whatever under said agreements, 
and that the défendant has never resided on or near said premises, 
nor taken any active interest in the management thereof, or in making 
improvements thereon, but has intrusted the same entirely to the said 
Adams, whom he has appointed his agent for that purpose. That 
as such agent said Adams has assumed and arrogated to himself the 
entire management of said land and the improvements thereon, and 
excluded complainant from any voice in said management and con- 
duct of said business, and has shown himself in every way inimical 
to the complainant and his interests. That said Adams has refused 
to listen to the advice or suggestions of this complainant as a co- 
partner conceming said business, or to consult with him in regard 
to said management, or the making of improvements upon said ranch, 
and has incurred, and is still incurring, large expenses unnecessarily 
in the management of said ranch, and is now constructing thereon a 
large packing house, at a cost of more than $1,000, at the expense of 
complainant, and is threatening to make other improvements thereon, 
aggregating a cost of |10,000 to $12,000, ail of which complainant 
believes to be entirely unnecessary and unadvisable, and against which 
he has protested and objected, but, notwithstanding said protest, 
said Adams has informed complainant that he will manage the part- 
nership affairs to suit himself, without any interférence from com- 
plainant, and will construct said packing house and make ail other im- 
provements upon said premises that he deems proper or requisite, at 
complainant's expense, without any regard to complainant's wishes 
in the premises, and that he would net submit to any interférence 
upon the part of complainant. That said défendant keeps said Adams 
and his family upon said premises, occupying the dwelling house 
thereon, for which he pays no rent; and that défendant and said Ad- 
ams hâve diverted large sums of money, fumished by complainant for 
the purpose of making improvements upon said premises, to the pur- 
pose of paying and defraying the personal and family expenses of 
said Adams, amounting at the time of the flling of the bill to the sum 
of |5,780. That neither the défendant nor Adams has at any time 
paid any portion of the taxes annaally laid upon said property, 
amounting to the sum of Î600 up to June 1, 1897, but the whole there- 
of has been paid by said Adams and défendant ont of the moneys 
provided by complainant and his assignor for the purpose of making 
improvements on said ranch ; and défendant asserts and claims that 
complainant must, under said agreements, continue to pay ail of the 
taxes and other expenses incurred upon said ranch, or in connection 
therewith, either for improvements or otherwise. That défendant has 
employed many more laboçers upon the place than were necessary to 
the careful and economical management thereof, and against the eam- 
89 F.— 35 
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est protest of complainant. That by reason of the extravagant tnànage- 
meiit of said land under the supervision and control of said Adams, kad 
the diversion of the money furnished by the complainant to the f amily 
expenses of the said Adams, the product derived from the opération of 
said ranch and premises has never been suflficient to pay the annual 
expenses of carrying on the ranch, and said ranch has continually 
required the advancement of moneys upon the part of the complain- 
ant, in addition to that derived from the sale of the crops produced 
thereon, to pay the mnning and operating expenses of the ranch. 
That about 200 acres of said land is now set eut in olive and other fruit 
trees and vines, of which over 100 acres are and hâve been bearing 
for two years, but, notwithstanding this fact, owing to the extrava- 
gant management of défendant, through said Adams, said crops hâve 
not yielded a sufiScient income to pay the expenses of producing the 
same; and that complainant believes, and so charges the fact to be, 
that said crops will never pay the expenses of running said ranch un- 
der the management of said Adams, and that complainant will never, 
without a sale of the premises, be repaid the large sums of money 
expended by him thereon, and that he will continually be called upon 
to provide more funds for the purpose of paying the running expenses 
and improvements constantly being made upon said ranch. That, in 
order to make the fruit trees whià are upon this ranch profitable, it 
requires prudent and economical management, and that under the 
management of the défendant and his agent, said Adams, said ranch 
will never pay from the crops produced thereon anything over and 
above the running expenses thereof. That, had said ranch and busi- 
ness been managed in a careful and economical manner, it would, for 
the years 1895 and 1897, from the produce thereon, hâve paid the ex- 
penses of running the same, and of making ail improvements neces- 
sary to be made thereon, and would hâve done the same for the year 
1896, but for a partial failure of the crop, and by such economical 
management would soon be producing a net profit, that could be ap- 
plied to the payment to the complainant of the money so due him, as 
aforesaid. That complainant believes, and upon such belief allèges, 
that it is the purpose and intention of défendant and his agent to 
keep the running expenses of said ranch, and the cost of improve- 
ments thereon, at such an amount above the income to be derived 
therefrom that it will never, without a sale of the premises, repay to 
complainant any part of the moneys advanced by him under said 
agreement, and to thereby compel him to lose ail of the investment 
which he has made in said ranch. That for the purpose of cheating 
and defrauding the complainant said Adams has rendered false state- 
ments of the expenses of said ranch and improvements placed thereon, 
in which large sums of money hâve been charged for the hire of 
laborers employed upon said ranch who hâve not been employed 
thereon, and no such expense has been incurred by said Adams, and 
for which complainant, not knowing that such statements were false, 
and that such laborers had not been employed, and being deceived 
by said statements, furnished the money for their payment, which 
money was appropriated to his own use by the said agent of défendant. 
That for the purpose of cheating and defrauding complainant said 
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Adams has disposed of large quantities of tlie products of saîd ranch, 
with the purpose and intention of appropriating tlie same to his own 
use, and for which he did net account until the fraud was discovered 
by complainant, and he was chargea with the same. That for the 
purpose of carrying on the opérations of this co-partnership upon this 
ranch, and of making improvements thereon, and raising the différent 
crops of fruit and other products grown upon said ranch, complain- 
ant and défendant, and their respective assignors, hâve purchased at 
différent times, and there is now upon said ranch, a large amount of 
Personal property, consisting of cattle, horses, harness, wagons, agri- 
cultural machinery and implements, household and liitchen furniture, 
of the value of $4,000, ail of which hâve been paid for eut of the mon- 
eys so furnished by complainant and his assignor, and which are now 
owned by complainant and défendant as co-partners, 

The prayer of the bill is for a dissolution of the partnership, a sale 
of ail the property belonging thereto, payment of the partnership 
debts, including those due to the complainant, and an equal division of 
the surplus, if any, between complainant and défendant, and for the 
appointment of a receiver to take and hold and manage said property 
during the pendency of the suit. Défendant has flled a motion to re- 
quire the complainant to make more certaia the allégations of the bill 
which charge misconduct on Adams. A demurrer has also been inter- 
posed to said allégations on the ground that they are uncertain, and to 
the whole bill on the ground that it does not state a case for équitable 
relief. Said motion, demurrer, and application for the appointment of 
a receiver are now under submission, and will be disposed of in the 
order in which I hâve stated them. 

Motion. 

The objection that a bill is deiicient in certainty should be raîsed 
by demurrer. 1 Daniell, Ch. Prac. (6th Ed.) 369, 372, 562. The dé- 
cision in Conroy v. Construction Co., 23 Fed. 71, cited by défendant, 
was based upon a code provision, while in Johnson v. Machine Co., 25 
Fed. 373, the motion was denied. Besides, both cases were common- 
law actions. The motion to require complainant to make more cer- 
tain the allégations mentioned in the motion will be denied. 

Demurrer. 

Défendant demurs to the following allégation of the bill: "That 
said F. F. Adams has ref used to listen to the advice or suggestions of 
this plaintiff as a co-partner concerning said business, or to consult 
with him in regard to such management or the making of improve- 
ments on the ranch," on the ground that said allégation is uncertain 
in not flxing the date when said Adams refused to listen to the 
advice or suggestions of plaintiff, and whether or not said Adams so 
refused while he was defendant's agent. The fair inference from this 
allégation, read in connection with its immédiate context, is that it 
relates to the period of time during which Adams has been acting as 
defendant's agent, and the demurrer thereto will be overruled. 

Défendant also demurs to the following allégation: "That de- 
fendant and said Adams hâve diverted large sums of money furnished 
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by this plaintiff for the purpose of making improvements apon said 
premises to the purpose of paying and defraying the personal and 
family expansés of the said Adams, amounting at this date to the sum 
of $5,780," on the ground that it is uncertain in not stating how much 
défendant diverted and how much Adams diverted, and when said 
diversions were made, and whether by said Adams while agent for 
défendant. Défendant contends that misconduct of Adams prior to 
the commencement of the partnership between the complainant and 
the défendant could be no ground for a dissolution of the partnership, 
and that, the time of the misconduct heing thus material, failure to 
allège it makes the bill uncertain. This argument, however, leaves 
out of view the fact that one of the grounds upon which complainant 
seeks a dissolution is that the défendant has violated, and is per- 
sistently violating, the partnership contract, by keeping on the ranch 
an unreliable and otherwise incompétent agent. Besides, it must be 
remembered that complainant seeks not only a dissolution of the 
partnership, but also the appointment of a receiver. For both of 
thèse purposes misconduct of Adams in connection with the ranch 
is proper matter for considération, whether it occurred before or after 
the partnership between complainant and défendant, and therefore 
date of occurrence is immaterial. The demurrer to tiiat part of the 
bill last quoted is overruled. 

Défendant also demurs to the f ollowing allégation : "Your orator 
further shows that by reason of the extravagant management of said 
land under the supervision and control of said Adams, and the diver- 
sion of the money furnished by this plaintiff to the family expenses of 
the said F. F. Adams, the product derived from the opération of said 
ranch and premises has never been suiBcient to pay the annual ex- 
penses of carrying on the ranch, and said ranch has continually re- 
quired the advancement of moneys upon the part of this plaintiff in 
addition to that derived from the sale of the crops produced thereon 
to pay the running expenses and operating expenses of the ranch," — 
upon the ground that said allégation is uncertain in not stating when 
it was that Adams was extravagant, and when he made the diversions 
therein alleged, and in not stating what constituted said extrava- 
gance. This allégation is but the statement of an opinion, and is de- 
fective in not setting forth the acts constituting the extravagance of 
Adams, and the demurrer thereto will be sustained. 

Défendant also demurs to the f ollowing allégation: "Whereas, as 
your orator allèges, had said ranch and business been managed in a 
careful and economical manner, it would, for the years 1895 and 1897, 
from the products thereof, hâve paid the expenses of running the 
same and of making the improvements necessary to be made thereon," 
on the ground that it is uncertain, because it fails to state wherein 
the ranch was not carefully managed. This allégation is also ob- 
jectionable for the reasons last stated, and the demurrer thereto will 
be sustained. 

Défendant âlso demurs, on the ground of uncertainty, to the follow- 
ing allégations of the bill: 

"Your orator further shows that for the purpose of cheatlng and defraud- 
Ing the plaintiff the said Adams has rendered false statements of the ex- 
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penses of said ranch and of the improvements placed thereon, In which 
large sums of money bave been eliarged for the hire of laborers employed 
upon said ranch who hâve not been employed thereon, and no such expenses 
bave been incurred by said Adams, and for which the plaiutiff, not knowing 
that such statements were false, and that such laborers had not been so 
employed, and being decelved by said statements, furnished the money 
for their payment, which money was appropriated to his own use by the 
said agent of the défendant. Your orator further shows that for tbe purpose 
of cheating and defrauding the plaintiff the said F. F. Adams bas disposed 
of large quantities of the products of said ranch with the purpose and inten- 
tion of appropriating the same to his own use, and for which he did not ac- 
eount until the fraud was discovered by plaintiff, and he was charged with 
the same." 

The matters and tliings hère alleged, I think, are set out with suf- 
ficient particularity to apprise the défendant of what he is called upon 
to answer, and therefore comply with the rule enunciated in défend- 
antes citation, 9 Enc. PI. & Prac. 687. See, also. St. Louis v. Knapp 
Co., 104 U. S. 658. The demurrer to said allégations is overruled. 

Défendant also deninrs, on the ground of uncertaintj, to the follow- 
ing allégation of the bill : 

"That as such agent said Adams has assumed and arrogated to himself 
the entlre management of said co-partnersbip property and the Improve- 
ments thereon, and has excluded the plaintiff lierein from any voice in said 
management and conduct of said business, or in the maklng of the improve- 
ments thereon, and bas shown himself in every way inimical to the plaintiff 
and his interests." 

The demurrer to this allégation is overruled. 

Défendant also demurs to that part of the bill which allèges that by 
virtue of the agreements set forth in the bill complainant has a lien 
upon the property, etc., on the ground that said allégation is a con- 
clusion of law. Said agreements are not free from ambiguity, and 
when such is the case "the particular interprétation of the parties is 
entitled to great, if not controlling, influence." Chicago v. Sheldon, 
9 Wall. 50. See, also, 1 Daniell, Ch. Prac. (Gth Ed.) 372. Under the 
circumstances of this case, no rule of pleading, I think, is violated by 
eetting forth the agreements in full, and tlie construction placed 
upon thcm by the complainant. The demurrer to that part of the 
bill hère in question will be overruled. 

Défendant also demurs to the whole bill on the ground that it states 
no case for équitable relief. Under tliis demurrer défendant claims 
that the bill is brought to obtain a decree dissoiving the partnership 
between complainant and défendant on account of alleged misconduct 
of the latter, and that, nnless the allégations of the bill as to such 
misconduct authorize a decree, there is no cause for the appointraent 
of a receiver, or any other relief of an équitable nature. This view of 
the bill, it seems to me, is correct, and therefore the suit cannot be 
maintained on the ground, snggested in complainant's brief, that the 
partnership, under section 2451 of the Civil Code of California, is sub- 
ject to dissolution at the will of the complainant. If the suit had 
been brought upon that theory, it would only hâve been necessary for 
the complainant to hâve alleged that be had, prior to the filing of the 
bill, dissolved the partnership, and the grouuds for an accounting 
and appointment of a receiver, or such other équitable relief as might 
be proper. The bill, however, I repeat, is not drawn on that theoiy, 
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but upon the theory that the partnerahip is still existing, and that 
complainant seeks its dissolution because of misconduct on tlie part of 
the défendant. The material Inquiry, then, is as to wbether or net 
the bill does allège sucli misconduct on the part of the défendant as, 
if proven at the final hearing, would justify the court in decreeing 
a dissolution of the partnership. Assuming, without, however, de- 
ciding, that the fraudulent acts alleged against Adams do not consti- 
tute a cause for dissolution of the partnership, because it is not shown 
by the bill that said acts occurred subséquent to the commencement of 
the partnership, yet there are, in my opinion, other allégations of the 
bill which do constitute ground for dissolution, namely, those which 
charge complainant's exclusion from ail participation in the conduct 
of the partnership affairs. Smith, Rec. § 201; 2 Bâtes, Partn. §§ 
591-594; 1 Lindl. Partn. p. 227. Thèse allégations, which, on de- 
murrer, must be taken as true, are as follows: 

"That, as such agent, Adams has assumed and arrogated to himself the 
entire management of sald co-partnership property, and the Improvements 
thereon, and has excluded the plaintlfiE berein from any volce in sald man- 
agement and conduct of sald business, or in the mailing of improvements 
thereon, and has shown himself in every way inimical to the plaintiff and 
his Interests. That said F. F. Adams has refused to listen to the advice or 
suggestions of this plaintiff as a co-partner concernlng sald business, or 
to consult with him in regard to such management, or the mailing of im- 
provements upon the ranch, and has incurred and Is still incurring large 
expenses unnecessarily In tlie management of said ranch, and is now con- 
structing thereon a large paeking house at a cost of more than one thousand 
dollars, at the expense of this plaintiff, and is threatening to make other 
improvements thereon aggregatlng a cost of $10,000 to Ç12,000, ail of which 
plaintiff believes to be entirely unnecessary and unadvisable, and against 
the incurring of which he has protested and objected. That, notwithstand- 
Ing said protest, the said Adams has informed plaintiff that he will manage 
the partnership affairs to suit himself, without any interférence from this 
plaintiff, and wlU construet said paeking hovise and make ail other improve- 
ments upon sald promises that he deems proper or requislte, at plaintiflj's 
expense, without any regard to plaintiff' s wishes In the premises, and that 
he should not submlt to any interférence upon the part of this plaintiff." 

The rule of law as to the powers of the members of a partnership 
in the conduct of its business has been correctly stated thus : 

"In the absence of an express agreement to the contrary, the powers of 
the members of an ordinary partnership are in ail respects equal, even al- 
though thelr shares may be unequal; and there is no right on the part of 
one or more to exclude another from an equal management In the concern. 
• * * Indeed, speaking generally, it may be sald that nothing is con- 
sidered as so loudly calllng for the interférence of the court between part- 
ners as the Improper exclusion of one of them by the others from taking 
part in the management of the partnership business. It need, however, hard- 
ly be observed that it is perfectly compétent for partners to agrée that the 
management of the partnership affairs shall be conflded to one or more of 
thelr number exclusively of the others; and that, where such an agreement 
is entered into, It Is not compétent for those who hâve agreed to take no 
part In the management to transact the partnership business without the 
consent of ail the other partners." 2 Lindl. Partn. 540. 

From this citation it appears that one partner cannot hâve an 
exclusive right to manage the aiïairs of the partnership unless such 
exclusive right be expi*essly granted by the partnership agreement, 
and, furthermore, that in the absence of such an express agreement 
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it is gross misconduct for one partner to exclude the other from tak- 
ing part in the management of the partnership business. When it is 
considered, in the case at bar, that complainant has advanced ail the 
money which has been used for the improvement of the ranch, — more 
than 164,000, — a more pronounced disregard of his rights could hardly 
be conceived than that set forth in the above allégations, unless it be 
true, as claimed by the défendant, that the contract between complain- 
ant and défendant gives to the latter exclusive management of the 
partnership business. The clause of the contract bearing upon this 
question is as follows: 

"It is agreed by and between the said parties tbat tbe sald flrst party sbal] 
advance the necessary capital and money for the purpose of improving tho 
said ranch, planting olive, orange, and other trees, and developing water 
thereof, and making other betterments upon the same; and that said ranch 
shall be so improved, the présent cost of such improvement being defrayed 
by the said first party; that the said party of the second part shall dévote 
so much of hls time and attention as may be reasonably necessary and 
proper in the oversight and supervision of such improvements and the 
making of the same, and the gênerai development of the said ranch, as the 
betterment thereof shall proceed by the expenditure of the capital of the flrst 
party as aforesaid; that the sald party of the first part shall charge no in- 
terest for the money and capital invested by him in the improvement of 
sald ranch, but the interest on the capital so employed shall be considered 
as offset and compensated for by the time and attention to be given to the 
supervision of the work of such Improvements by the said second party as 
above stipulated." 

By this clause I think that the défendant is chargea with the duty 
of supervising and overseeing the making of the improvements, but I 
fail to discern therein anything which makes defendant's supervision 
and oversight exclusive, or which dénies to complainant a voice in the 
management of the ranch, or in determining what improvements are to 
be placed thereon; and the fact — assuming, as must be done on de- 
murrer, the truth of the allégation — that the défendant, through his 
agent, Adams, has asserted exclusive control of the ranch and the im- 
provements to be made thereon, which, under the peculiar terms of 
the contract, involves the power to spend complainant's money, with- 
out any sort of interférence on his part, constitutes such miscon- 
duct as authorizes a dissolution of the partnership. Défendant, how- 
ever, insists that the acts of Adams excluding the complainant frora 
any voice in the management of the ranch are not shown to hâve been 
done with the authorization of défendant. The bill, however, does, 
I think, show that this conduct of Adams was authorized by the de- 
fendant, the allégation being as follows : 

"That as such agent said Adams has assumed and arrogated to himself 
the entire management of said eo-partnership property, and the improve- 
ments thereon, and has excluded the plaintiff herein from any voice iu said 
management and conduct of said business," etc. 

Thèse things, it will be observed, were done by Adams "as such 
agent"; that is, by virtue of his agency. Besides, the rule of law 
is well settled that "a principal is bound by the acts, omissions, or 
frauds of his agent while acting in the scope of his employment, 
though he may hâve disobeyed instructions received." Stockton 
Ck)mbined Harvester & Agricultural Works v. Glens Falls Ins. Co., 
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98 CaL 557, 575, 33 Pac. 633. Ail matters relating to improvementa 
upon the rtoch were witjiin the scope of Adams' employment; in- 
deed, he was employed by défendant for the express purpose of super- 
vising thèse improvements. 

Défendant contends that Adams Is the agent of the partnership, 
for whose conduct both the members are equally responsible, and not 
merely the agent of the défendant, for whose acts the défendant alone 
is responsible, citing Munroe v. Judson (Sup.) 31 N. Y. Supp. 299, the 
syllabus of which is as follows: 

"A partnership was composed of three married women. Each gave a 
power of attomey to her husband to transaçt business for her. Tlie condtict 
of the business was then divided between the three husbands. Held, that 
the husbands vrere agents of the partnership, and not of the individual part- 
ners, and that the défalcations of one husband were chargeable as losses 
of the firm, and were not chargeable solely agalnst his wife's share." 

That case is widely différent f rom the case at bar. The grounds of 
the décision there are stated in the body of the opinion thus: 

"Upon the évidence and upon the facts found by the référée, we think 
he was warranted In reachlng the conclusion that 'the several husbands were 
each agents of the partnership coUectlvely, and not of the individual part- 
ners,' in the transaction of the business of the co-partnership. Under the 
évidence we think a flndlng would not hâve been warranted by the référée 
that each wife, in eonsenting to the flrm's employing her husband as agent 
for the flrm, guarantied or undertook Indlvldually, to and with such firm, 
that the acts and doings of such agents for the flrm should be performed 
with fldelity and honesty. On the contrary, the assumption seems to hâve 
been, In behalf of the firm, that the agents so employed should transaet the 
business of the flrm as employés of the flrm, without any undertaking or 
security being given to the flrm for the falthful discharge of the duties 
arlslng from such agency." 

In the présent case the défendant expressly coritracted with com- 
plainant to supervise and oversee, either personally or by an agent, 
the making of such improvements as were to be placed upon the 
ranch. Having elected to perform this duty through an agent, and 
having employed Adams for that purpose, certainly the défendant can- 
not escape responsibility for Adams' acts, within the scope of his em- 
ployment. While, for some purposes, Adams is the agent of the part- 
nership,— as, for instance, in its dealings with strangers, — ^yet, so 
far as concerns defendant's express contractual duties to complain- 
ant, Adams must be considered the représentative of the défendant. 

The demurrer to the whole bill is overruled. 

Application for Eeceiver. 

The remaining question to be determined is on the application of 
the complainant for the appointment of a receiver. The bill, as I 
hâve already shown, allèges such misconduct on the part of the de- 
fendant, namely, his refusai to allow complainant any voice in the 
management of the ranch, or the making of improvements thereon, 
as, if proven at the flnal hearing, will entitle complainant to a disso- 
lution. The exclusion of one partner from his full share of participa- 
tion in the business of the partnership is also a prominent ground 
for the appointment of a receiver. Wolbert v. Harris, 7 N. J. Eq. ' 
621; Const v. Harris, Turn. & K. 517; b, c. 24 Rev. Reports, 108; 20 Am. 



EINSTEIN V. SCHNEBLY. 



563 



& Eng. Enc. Law (Ist Ed.) 298; Whitman v. Robinson, 21 Md. 43; 
ffigh, Eec. §§ 472, 483, 484, 509, 522. In Const v. Harris, supra, the 
court say: 

"So, again, with respect to making Mr. Bobinson the treasurer, Mr. Oonst 
had a right to be consulted. His opinion might be overruled, and honestly 
overruled, but he ought to bave had the question put to hlm and discussed. 
In ail partnerships, whether It is expressed In the deed or not, the partners 
are bound to be true and faithful to each other. They are to act upon the 
joint opinion of ail, and the discrétion and judgment of any one cannot be 
excluded. What weight is to be given to it is another question. The most 
prominent point on whlch the court acts in appointing a reeeiver of a part- 
nership concern is the circumstance of one partner having taken upon him- 
self the power to exclude another partner from as fuU a share in the man- 
agement of the partnership as he who assumes that power himself enjoys." 

Affldavits hâve been flled by tbe défendant, and also by Adams, his 
agent, denying, in gênerai terms, the exclusion compjained of. There 
are, however, certain matters of évidence set forth in the affldavit of 
the complainant flled in support of his application for a reeeiver, tend- 
ing to establish said allégations, which hâve neither been denied nor 
explained by any of the afiidavits oiïered on behalf of the défendant. 
Thèse matters of évidence consist of correspondence, télégraphie and 
by mail, between complainant and défendant, during the month of 
November, 1897. About the 4th of said month complainant re- 
ceived from Adams a letter, dated November 1, 1897, in which, among 
other things, occurs the following: 

"I expected to hear from you or Mr. Frank, not later than Saturday last, 
regarding a couple of propositions I submitted to him before he left hère; 
but, not having heard from either of you, présume you do not care to en- 
tertain either of them. I leave for San Diego this p. m. to hâve plans and 
spécifications drawn up for a packing house, and will let the contract be- 
fore I leave there. I am In hopes to be able to start in on the building not 
later than the 15th inst., and sooner, if possible. The cost of the structure 
will be in the neighborhood of $1,000.00; possibly a little more, as lumber 
bas advanced in priée recently. Before the irrigating season commences 
again, the water system will hâve to be enlarged and extended. As soon 
as the weather will permit in the spring, a lemon-euring house will hâve 
to be constructed. Out bam and tool shed are also inadéquate, and will 
hâve to be enlarged to meet demands. Should we hâve a large crop of 
olives the coming season, provision must be made to handle them. An olive 
mill will hâve to be constructed for extracting the oil, and better con- 
veniences for pickling them. The mess house will necessarily hâve to be 
enlarged, as we will need more room to accommodate the pickers, who 
cannot camp out at this season of the year. Other improvemonts of lesser 
note will necessarily hâve to be made, such as the painting of houses, barn, 
shed, etc., etc. I think it best to notify you of thèse contemplated Im- 
provements so that you can shape yourself to meet the outlay, which will 
probably amount to something like !piO,000.00 or $12,000.00. l'il not be able 
to return to the ranch before Saturday morning, as it will take a couple of 
days to perfect the plans, and a couple more in which to invite bids and 
close contract. 

"Yours, truly, F. F. Adams." 

To that letter the complainant replied by telegram as follows: 

"San Francisco, Nov. 4, 1897. 

"To F. F. Adams, c/o A. L. Ross, 140G D St., San Diego: I hereby notify 
you not to let any contract for building packing house upon my ranch, as 
T will not be responsible for tl^ie same, and do not want said house con- 
structed. J. Einstein." 
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In ïeply thereto, ou the same day, complainant received from 
Adams the following telegram: 

"San Diego, Cala., Nov. 4, 1897. 
'To J. Einstein, 149 Bluxome St., S. F.: Plans and spécifications com- 
pleted. Contract wlll be let to-morrow. F. F. Adams." 

Afterwards, on the 26th of the same month, complainant wrote the 
following letter to Adams: 

"San Francisco, Nov. 26th, 1897. 

"Mr. F. F. Adams, Red Mountain Eanch, Cal.— Dear Sir: I hâve to-day 
sent to the tax collector of San Diego Co. the sum of $106.58 In payment of 
the taxes now due on the Eed Mountain tanch and property. Thls includes 
both the amount due from Mr. Schnebly and myself, and I shall deduct Mr. 
Schnebly's proportion, amounting to $53.29, from my remittance to cover 
statement from November. You wlll also please talie notice that, should 
you remain in the occupancy of the dwelling house on said ranch, I shall 
expect you to payèrent therefor at the rate of $25.00 per month. Also that 
I shall not hereafter pay any of the expenses of your famlly, nor your house- 
hold, your servants, nor your personal expenses. Nor shall I allow Mr. 
Schnebly any crédit for same. I also wlsh you to immedlately discharge 
the gardener and ail other men employed upon the place whose services 
are not actually necessary for the care of the property, and I shall not here- 
after pay any portion of the wages of sald gardener or ail such surplus men. 
You are also direpted not to make any further improvements of any kind 
on said raùch, and until further notice I shall pay no portion of the ex- 
penses of the same, nor allow Mr. Schnebly any crédit for any expenses 
Incurred upon the ranch, except that are actually necessary for gathering 
the crop now growing thereon, and for seeding part of said ranch and rented 
property in grain as may be necessary, and to keep the property from being 
destroyed or lost. 

"Yours, truly, J. Einstein." 

To this letter Adams responded as follows: 

"Red Mountain Ranch, Dec. 3rd, 1897. 

"J. Einstein, Esq., San Francisco— Dear Sir: Yours of the 27th ult. receiv- 
ed a couple or three days ago, but hâve been too busy to reply before. You 
certainly hâve made a great discovery at this late date, when you assume 
that I am not entitled to live in the dwelling house, and hâve the expenses 
of my family paid. You know very well you hâve agreed that I should live 
in the house, and the expenses of living hère should be paid by you, to be 
chargea up to the ranch, and afterwards repaid according to the contract 
out of the profits of the ranch. You had better tell your lawyers ail the 
facts in the case. If they hâve made this discovery, it certainly is most 
wonderful. I présume they made the discovery, also, that you could bring 
suit in the U. S. court; but, if I am not very much mistaken, your lawyers 
will flnd out that they were wrong in that as well as in advising you that 
I am not entitled to live in this house. Mr. Schnebly desires that the im- 
provements should be kept up as they are. There will be no surplus men 
on the ranch, as there never bas been. The gardener will be retained, as 
he answers the purpose of a twenty-dollar man. I présume, when you say 
that you wlll not allow Schnebly crédit for any expenses incurred upon the 
ranch except that are absolutely necessary for gathering the crop now 
growing thereon, and for seeding part of sald ranch and rented property 
in grain, as may be necessary, and to keep the property fiom being de- 
stroyed or lost, you do not mean to violate your contract. You Icnow the 
property had to be cared for, as well as the crops hâve to be harvested. 
1 never had a man that wasn't necessary on the ranch, and you can't point 
a single instance when I hâve employed a man who was not properly em- 
ployed, and bis employment approved by you. Your conduct in this matter 
of récent date bas been caused, I hâve littl^ doubt, because I would not put 
np with the insolence and indecency of Mr. E. M. Frank, who had no busi- 
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ness Tipon the ranch. Now, if you will take a frlenû's advlce, you will 

stop your d d nonsense, and help carry on thls ranch to a successful 

issue, either by sale or to a proflt-rendering perlod. I wiU continue to run 
the ranch as heretofore, and wlU render you monthly statements. I will 
net pay any rent for the house, and the hoiisehold expenses will go on as 
before. Paclîing house completed. 

"Tours, truly, F. F. Adams." 

This correspondence, to my mind, indicates a parpose, then enter- 
tained by Adams, to conduct the ranch in accordance with his own 
wishes, without due regard for, or déférence to, those of the complain- 
ant. It will be observed that the last letter follows certain proposi- 
tions, which Adams had made to the complainant, looking to a di- 
vision of the ranch, or its sale to complainant, which. propositions 
were not favorably entertained. It will be further observed that 
said letter simply advises the complainant, in somewhat peremptory 
terms, that the packing house will be built immediately, and that the 
other improvements mentioned will be made at the times indicated, 
and that the latter, so far from asking the views of the complainant 
in regard to the propriety of the contemplated improvements, ex- 
pressly states that Adams communicates his purposes to the complain- 
ant in order that the latter might provide himself with funds to pay 
for the improvements which Adams had decided should be made ; the 
language of this clause of the letter being as follows: 

"I thinlc it best to notify you of thèse contemplated improvements, so that 
you can shape yourself to meet the outlay, which will probably amount to 
somethlng like $10,000.00 or ?12,000.00." 

Not only does Adams build the packing house against complainant 's 
earnest remonstrances, but nearly a month after he had notified com- 
plainant of his intention to build said house he further says, in his let- 
ter of December 3, 1897: 

"I will continue to run the ranch ae heretofore, and will render you monthly 
statements. I will not pay any rent for the house, and the household ex- 
penses will go on as before. Packing house completed." 

In addition to thèse letters, it is shown by the affidavit of E. M. 
Frank that in October, 1897, when Frank, as complainant's agent, 
protested against the construction of the packing house, telling 
Adams that both the complainant and himself were of the opinion that 
such building was unnecessary at that time, Adams stated in reply: 
"You can tell Mr. Einstein that I will run this place to suit myseïf, 
and without interférence on his part" Adams, in his counter affi- 
davit, does not deny this statement of Frank, but simply says that h(> 
does not believe that he used the language attributed to him, and that 
he believes that he told Frank that he would build the packing house 
notwithstanding his opposition, and without the interférence of com- 
plainant. As I hâve already ruled, in passing upon the demurrer, Tlie 
défendant must be heîd responsible for thèse acts of Adams, sinee 
Adams was appointed by him his agent to supervise and oversee tlie 
very matters to which said acts related. Furthermore, the afïidavit 
of Adams shows that défendant expressly instructed Adams to pur- 
sue the course he did pursue in référence to the packing house, and 
impUedly directed him to ignore any objections which complainant 



556 89 FEDERAL REPORTER. 

miglit tnàke to other contemplated improvements. In a letter dated 
at Elleûsburg, Wash., Septembér 18, 1897, and wMch Adams at- 
taches as an exhibit to Ms aflSdavit, tbe défendant instructs Adams 
as follows: 

"Now, as for a packing house, of course you are the best Judge as to the 
needs of the ranch, and from what you hâve written me heretofore I 
think you need It badly. Go ahead, and bulld it immedlately. If the plans 
you submitted a year ago are inadéquate for your présent wants, I thInk 
you had better enlarge It. Put up a building that will meet your wants for 
some years to corne. Whatever you do, do not put up a malieshift, but a 
good, substantial building. Any buildings or other improvements necessary 
to carry on the business to an advantage, go on and hâve done. Einstein 
offering any objections to making further improvements cuts no figure wlth 
me. Ail I ask of him Is to Uve up to the letter of the contract, whlch I shall 
see that he does." 

This letter not only authorizes the building of the packing house 
over Einstein's objections, but évinces a gênerai disposition, like that 
shown in the letters of Adams, to make improvements upon the ranch 
according to the vièws and wishes of Adams and himself, regardless 
of those of complainànt. Again, défendant, in his afQdavit flled in 
this suit more than two months after its commencement, says, among 
other things: 

"Afflant further says he approved of the building of the packing house 
mentioned in the bill of complalnt, and dlrected the sald Adams to build the 
same, and whoUy approved of the management of said ranch by sald 
Adams." 

Défendant, in his brief flled in this cause May 10, 1898, reasserts 
his right of exclusive control, under the agreement between complain- 
ànt and himself, in the following language: 

"But this agreement gîves défendant, by his agent, the management of the 
ranch to the exclusion of plalntlflC." 

I am satisfied that the agreemeflt between the complainànt and 
défendant does not give to the latter exclusive management of the 
ranch, and that the afSdavits submitted on this hearing, as to the 
assertion and exercise of that power by the défendant, require the ap- 
pointment of a receiver. If the parties can agrée upon a suitable per- 
son for the ofiSce, I will appoint him; otherwise I will myself make 
the sélection. 



HOWBLL T. JOHNSON et aL 

(Circuit Court, D. Montana. August 20, 1898.) 

Watbr Eights— On Public Lands— Gbants bt National Government. 
ïhe vraters of a nonnavigable stream, flowing through the public lands, 
are a part of the public domain, and the right to their use may be sold 
or granted by the gênerai government separate from the rest of the es- 
tate. 

Same— Vested Rights— Bffbct dp State Laws. 

One who has acquired a right to the water of a stream flowing through 
the public lands by prior appropriation, in accordance with the laws of 
the State, is protected In such right by Rev. St. §§ 2339, 2340, as against 
subséquent appropriators, though the latter wlthdraw the water within 
the limits of a différent state. 
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This is a bill to enjoin tlie diversion of the watèr o! a stream to 
which. the complainant claims the right by prior appropriation. Heard 
on demurrer to the bill. 

J. M. Cléments, for complainant. 

E. N. Harwood and A. J. Campbell, for défendants. 

KNOWLES, District Judge. The plaintiff is a citizen of the state 
of Wyoming. The défendants are ail citizens of the state of Montana. 
In his bill of complaint, plaintiiî sets forth that he is the owner of 
certain lands in the state of Wyoming, and that, for the purposes of 
irrigating the same, he appropriated certain waters of a creek called 
"Sage Creek." This creek has its sources in Montana, and flows for 
some distance within its boundaries before it enters the state of 
Wyoming. PlaintiflE's ditch and point of diversion of said waters 
are both within said last-named state. Défendants settled along the 
Une of said creek, in Montana, subséquent to the appropriation of 
plaintiff, and in said state hâve diverted, it is alleged, the waters of 
said creek, and prevented the same from flowing down to plaintifE's 
ditch and land. Plaintiff has sued défendants in this court, and asks 
to hâve them enjoined from so diverting said waters. Défendants 
hâve flled a demurrer to this bill. 

The points presented in this demurrer are that plaintiff, having a 
water right acquired under and by virtue of the laws of Wyoming, can- 
not come into this court to enforce the same. It is also claimed that 
the rights pertaining to this water are under the control of the législa- 
tive power of Montana. 

Considering the iirst point, it is urged that the right of plaintiff, 
being acquired under and by virtue of the laws of the state of Wyo- 
ming, can be enforced only as to citizens of Wyoming, and not against 
citizens of Montana, who hâve diverted water only in Montana. Is 
the right claimed by plaintiff one which accrues only by virtue of the 
laws of Wyoming? Plaintiff allèges that he made his appropriation 
of the waters of said creek in accordance with the laws of Wyoming 
and of Montana. Allowing that there could be no appropriation of 
the waters of said creek made in Wyoming under or by virtue of the 
laws of Montana, still the allégation that the appropriation was made 
under the laws of Wyoming remains. According to the bill, plain- 
tiff's appropriation was made on the Ist day of August, 1890. At 
that date sections 2339 and 2340 of the Eevised Statutes were in force. 
They provided: 

"Whenever, by prlorlty of possession, rights to the use of water for mining, 
agiicultural, manufacturing, or other purposes, hâve vested and accrued, 
and the same are recognized and acknowledged by the local customs, laws, 
and the décisions of courts, the possessors and owners of such vested rights 
shall be malntained and protected in the same; and the right of way for the 
construction of ditches and canals for the purposes hereln specitied is ac- 
knowledged and confirmed; but whenever any person, in the construction of 
any ditch or canal, Injures or damages the possession of any settler on the 
public domain, the party committing such injury or damage shall be liable 
to the party Injured for such injury or damage. AU patents granted, or pré- 
emption or homesteada allowed, shall be subject to any vested and accrued 
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water-rights, or rlgtts to dltches and réservoirs used In connection wlth such 
water-rlghta, as may hâve been acqulred under or recognized by the pre- 
cedlng section." 

In the case of Basey v. Gallaglier, 20 Wall. 670, the suprême court 
said in regard to this act: "The act of congress of 1866 recognized the 
right to water by prior appropriation for agricultural and manufactur- 
ing purposes as well as mining;" and also decided that if the right to 
appropriate water for any bf the purposes named was recognized by 
either local customs, or, by the législation of any state or territory, or 
by the décisions of the court, it would be sufHcient. The allégation 
in the bill that the water was appropriated under the laws of the state 
of Wyoming would meet the requirements of the said act of congress. 
Up to the date of the passage of said act of 1866, the right of the 
prior appropriator to use water, for any of the purposes above named, 
had, in the arid and mining régions of the West, been recognized as 
against any other person claiming the same, but not as agaînst 
the national government. This act, coupled with the act of July 
9, 1870, embodied in said section 2340, recognized the right of the 
prior appropriator of water upon the public domain, even as against 
the United States and its grantees, if said appropriation was author- 
ized by the statute of the state where the appropriation was made. 
Black's Pom. Water Eights, § 25; Osgood v. Mining Co., 56 Cal. 571. 
The rights of plaintiff do not, therefore, rest upon the laws of Wyo- 
ming, but upon the laws of congress. 

The législative enactment of Wyoming was only a condition which 
brought the law of congress into force. The national government is 
the proprietor and owner of ail the land in Wyoming and Montana 
which it has not sold or granted to some one compétent to take and 
hold the same. Being the owner of thèse lands, it has the power to 
sell or dispose of any estate therein or any part thereof. The water 
in an innavigable stream flowing over the public domain is a part 
thereof, and âe national government can sell or grant the same, or the 
use thereof, separate from the rest of the estate, under such condi- 
tions as may seem to it proper. 

In Black's Pom. Water Rights, § 32, it is said: 

"As tlie fédéral government, in conveying any partlcular portion of its 
public domain wlthln a state to a partlcular grantor, may, as proprietor, an- 
nex any condition to the conveyance so that the title vclll be talien ^.nd held 
subject thereto, so It may, by congresslonal législation, adopt any gênerai 
régulations imposlng any limitations or conditions npon the use of the public 
domain to ail persons, or upon ail persons, who acquire title to portions of 
the public domain from the government, and the title so acquired will be 
held by the grantees thereof subject to such conditions and limitations. 
Thus, congress may provide by gênerai statute for a right of way over the 
public lands unsold for the ditches and canals of those -who bave made a 
prior appropriation of water, and that ail grantees who subsequently acquire 
portions of this land shall take and hold their titîes subject to such existing 
right of way, or that ail grantees of public lands bordering upon a stream 
shall talje and hold their titles subject to any previously existing appropria- 
tion of its waters." 

Thèse views are supported by the case of Mining Co. v. Ferris, 2 
Sawy. 176, Fed. Cas. No. 14,371. 

ITie fédéral government is not restrained in the disposai of its lands 
by state laws or state lines. Its laws upon this subject apply to the 
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lands in one state as well as another. It bas made grants of land ex- 
tending through several states. The state govenunents cannot re- 
strict it in the primary disposai of its lands. lî it may sell and dis- 
pose of its land as it may deem proper, there is no reason why it may 
not sell a part thereof as an incident thereto, such as the use of water 
flowing over the same. That it has the same right as any real- 
estate proprietor would be self -évident. It is apparent, then, accord- 
ing to the allégations of the bill, that plaintifl acquired rights by ap- 
propriation in Sage creek to which ail who hâve acquired land npon 
the same, or water rights therein, subséquent to bis appropriation, muât 
be subordinate. . His rights bave the su letion of the national govern- 
ment. 

It is urged that in some way the state of Montana has some right in 
thèse waters in Sage creek or some control over the same. It never 
purchased them. It never owned them. In support of this view the 
court is cited to a great many décisions which pertain to navigable 
rivera and lakes and tide waters. Hère we approach a différent sub- 
ject. There is no claim that Sage creek is a navigable stream. A 
state, upon its admission into the Union, acquires, by virtue of its 
sovereign powers, the title to the beds of ail navigable rivers, lakes, 
and tide waters within its boundaries, subject, however, to the rights 
of commerce and navigation. This title gives it, to some extent, a 
control over the waters of such rivers and lakes, and the power to 
establish and détermine what shall be the riparian rights which shall 
pertain to those who hold the title to lands bordering on the same. 
The case of St. Anthony Falls Water-Power Co. v. Board of Water 
Com'rs of St. Paul (decided Nov. 29, 1897, by the suprême court) 
18 Sup. et. 157, was one which pertained to the rights of the plaintiff 
in that case, as the owner of lands upon the border or banks of the 
Mississippi river. This river was held to be a navigable stream, and 
ail of the rights of the state of Minnesota grow out of that fact. In 
that case it was held that the riparian rights of the owner of land 
bounded by any navigable river depended upon the laws of the state 
where such land was located. In that case it was not held, nor was 
it held in any of the cases cited in the décision therein, that the rights 
of the owner of the land through which any innavigable stream flowed, 
within the boundaries of any state, depended upon the laws of such 
state, or that the said owners' right to such waters depended upon 
such laws, as against one who claimed a right to the same under the 
laws of congress. To so hold would uphold the view that a state 
might interfère with the primary disposai of the land of the national 
government. When a party has obtained title to property from the 
national government, the state government has no right to destroy 
that title, except under the power of eminent domain. The state of 
Montana cannot step in, and say, "The right to the water of Sage creek, 
which the plaintiff acquired under the laws of congress, you cannot 
exercise in this state." This would be the taking of plaintiff's prop- 
erty from him without due process of law. It is a recognized rule of 
law that a person who has appropriated water at a certain point in a 
stream is entitled to hâve so mucli of the waters of said stream as 
lie appropriated flow down to him to the point ot his diversion. The 
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défendants, according to the allégations in the bill, are violating thïs 
rult), and, should be enjoined. 

The idea that there can arise any international ivater-right question 
in the case of the appropriation of the waters of an innavigable stream 
cannot be maintained. The right to such waters, after the national 
government bas disposed of them, must always be a question pertaining 
to private persons. For thèse reasons the demurrer in this case is over- 
ruled. 



CENTRAL TRUST CO. OF NEW YORK v. COLORADO MIDLAND KY. CX). 
(DENVBR & R. G. R. CO., Intervener). 

(Circuit Court, D. Colorado. October 11, 1898.) 

1. Raii-roads— Tbackage Leask— Construction and Opération. 

A railroad company owning a track between two points entered Into 
a contract with another company, denomlnated a lease, by which the lat- 
ter company was glvcn the rlght to the Joint use of the tracks, In con- 
Bideratlon of the payment of certain rental and a proportion of the ex- 
pansé of maintenance, the contract providing that "said railroad shall be 
operated by the parties hereto Jointly." Bach company ran Its own 
trains and employed its own tralnmen, unltlng only In the employment 
of a superintendent havlng charge of the movement of trains, of track- 
men, and station agents, who served both companies. Beld, that the con- 
tract was merely a lease of trackage rights, for the joint use of the 
physlcal structure of the road, and not a merglng of the business of the 
two companies, and that the lesse« was liable to the lessor for loss and 
damages Bustained and liabilitles Incurred by It by reason of a collision 
caused by the négligence of the tralnmen of the lessee In faillng to obey 
the orders of the joint superintendent. 

S. Same— Paymbnt ov Claims by Rkcbiver— Sufficienct dp Proop. 

Where a receiver operatlng a railroad acts in accordance with the com- 
mon usage of the business in paylng claims for express matter destroyed 
In a collision upon affldavits as to Its value, such évidence wlU be ac- 
cepted as sufflcient by the court 

On exceptions to the report of the master flxing the liability, as 
between the défendant railroad companies, for losses growing out of 
a collision between trains. 

Henry T. Rogers, for Colorado Midland Ry. Co. 
Grove & N. Ristine, for receiver. 
Henry T. May, for intervener. 

Before BREWER, Circuit Justice, and CALDWELL, Circuit Judge. 

BREWER, Circuit Justice. "We hâve carefuliy considered the 
elaborate arguments of counsel, and hâve come to a conclusion in 
which we both agrée. I hâve not had time to fully explain to my 
Brother CALDWELL the line of thought I hâve pursued, and so, after 
hearing my statement, perhaps he may désire to add to or suljtract 
from it. 

The status of the case is, briefly, this: The Rio Grande Company 
and the Midland Company each had a line of road extending from 
the eastern part of the state westward to Newcastle. The Rio Grande 
Company (called the "Denver Company" hereafter) also owned a 
track from Newcastle to Rifle Creek. The Midland Company owned 
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nothing west of Newcastle. Neither had a road west of Eifle. Eadh 
wanted to reach Grand Jxinction. In that state cl the case tlie Junc- 
tion Company was organized to build a road from Rifle to Grand 
Junction. A contract was made between tlie Denver and the Midland 
Companies for the joint use of the track from Newcastle to Eifle. 
Contemporaneous with it was a contract between the Denver and 
the Midland Companies on the one side and the Junction Company on 
the other. Yet the contracts and the rights created by each are 
separate. The accident which is the f oundation of this litigation took 
place on the track between Newcastle and Eifle, on the track covered 
by the flrst contract. And I may premise that the question is not 
what rights or liabilities might hâve resulted if this accident had 
happened west of Eifle, on the track covered by the last contract; nor 
are we put to an inquiry as to what would be the respective liabilities 
if the négligence causing this accident had been that of the joint 
superintendent, for it was, as clearly shown, the négligence of those 
who were the spécial employés of the Midland, neither employed nor 
paid on joint account, but employed and paid by the Midland Company 
alone. 

' What was the contract between the Denver and the Midland Com- 
panies as to this track? It is denominated by the parties a lease. It 
recites that the Denver Company owns a railroad extending from 
Newcastle to Rifle Creek, and provides that the Midland Company 
"hath this day leased and demised an equal undivided moiety in and 
to ail the right of way and railroad of the Denver Company, * ♦ • 
not including, however, any roUing stock." The promise and agree- 
ment of the Midland Company was to pay as rental for this physical 
structure a certain amount, and also a certain proportion of the ex- 
I)ense of maintenance. Stopping right there, the contract was not 
one for merging the business of the two companies, but simply an 
ordinary lease of trackage rights; that is, the joint use of the physical 
structure. The character of such a contract, called by the parties a 
lease, — in eflfect a lease, — is not affected by the way the rental may 
be flxed, whether a gross sum, a per cent, of the gross receipts, on the 
wheelage basis, or in any other way. The contract is simply one of 
lease of the physical structure, and not a merger of the business of 
the two companies. 

The contract provides that the "said railroad [that is, the line be- 
tween Newcastle and Eifle] shall be operated by the parties hereto 
jointly." What meaning is to be given to the term "railroad"? The 
word may include ail that is involved in the business of moving 
passengers and freight over a physical structure, and it is urged that 
it hère has that broad signiflcance. But the language of ttie lease 
plainly limits it. There was no merger of the business of the two 
carriers of passengers and freight. Each flxed its own tariff; each 
employed and paid its own trainmen; each discharged them as it saw 
fit. Ail that was included within the term "railroad" was the phys- 
ical structure. And the stipulation amounts simply to this: that 
that physical structure shall be used jointly under such methods and 
modes as may thereafter be agreed upon between the parties. With 
that as a basis, the companies, according to the usage as shown, and 
89 F.— 36 
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not according to the terms of any written agreement, arranged that 
tixe movement of the trains, the use of this physicaJ structure, should 
be under the control of a single superintendant selected by the two — 
paid by the two — companies. The particular method of use is imma- 
terial, — whether under the direction of a joint superintendent named 
by the two parties for this particular track, or of the gênerai superin: 
tendent of the one road, or in obédience to certain flxed and prescribed 
rules. AU thèse ways mean simply this: that, having regard to 
the possibility of accident, to prevent any conflict in the opération of 
the trains of the two companies, there should be either some flxed 
rule, or some single oflQcer whose décisions and orders should control. 
Such opération by the two roads of the single track is not thereby lift- 
ed into a partnership or other joint proprietary interest. And it makes 
no différence that, for purposes of economy, the station agents along 
this single track may hâve served both companies. The telegraph 
operators and certain other officiais, the trackmen engagea in keep- 
ing up the physical structure, may hâve been paid by the two compa- 
nies jointly, and upon an agreed basis. It still remains the fact that 
the case is one of a lease by the owner of a track of a partial use of 
that track to another, and tiie détails agreed upon are simply such as 
common prudence suggests in order that the use by the two com- 
panies of the single track may be without danger to either. The 
trainmen employed by either company and operating its train never 
become the servants or employés of any other master than the com- 
pany which hires and pays them. If a company, sole owner of a 
track, says to its employés that within certain limits they must obey 
the orders of a particular man, one who has no proprietary interest, 
no contract right or beneflt from the management of the property, 
it does not thereby make them the servants of that désigna ted party. 
They still remain the servants of the master who hired them, and in 
obédience to his orders temporarily obey the commands of this desig- 
nated superintendent. So the employés, the spécial employés of the 
single company, the Midland Company, the trainmen on this train 
which caused the injury, when they entered upon this track thus 
jointly used, although temporarily subjéct to the orders of a superin- 
tendent that had been designated by the two companies, remained still 
the employés and servants of the Midland Company. They were not 
turned over to the service of an independent party. Their acts, there- 
fore, — their négligence, — are the acts and the négligence of their- 
employer, and not of Mr. Ohoate, nor of some supposed third party. 

The contract is silent as to what responsibilities, individual or 
joint, shall flow from the négligence or misconduct of the eeparate 
employés of either party; and so we must come back to the "gênerai 
rules of law applicable to a case of this kind. And the inquiry pre- 
sented is, not whether, by virtue of their joint occupation of this 
track, both companies are responsible to a third party, but what are 
their responsibilities and rights as between themselves. We may 
regard it in the light of contract. Taking the usage as well as the 
written agreement, both of which are silent as to responsibilities, and 
there is a contract between the Denver Company and the Midland 
Company that each will place its trains on this track with its separate 
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employés under an implied promise that those employés will obey 
the orders of the selected superintendent. The testimony shows 
that orders issued by this selected superintendent were obeyed by the 
employés of the Denver Company, and disregarded by the employés of 
the Midland Company. If the employés of either company fail to 
obey euch orders, the company whose employés thus fail to obey be- 
comes responsible to the other for the breach of that contract. So, 
if it be true, as the testimony shows and the master finds, — and, we 
think, rightly, — that the trainmen of the Midland Company, the sepa- 
rate and spécial employés and servants of that company, in the man- 
agement of that company's train on this single track, disobeyed the 
orders of the selected superintendent, and that disobedience resulted 
in loss to the Denver Company, then the obligations of the contract 
cast the burden of that loss upon the Midland Company, whose em- 
ployés (and the acts of liie employés are the acts of the company) 
broke the contract. 

Some minor matters emphasize this conclusion. It appears that 
the usage was that, if stock was killed on this track thus jointly used, 
and it was shown that the stock was killed by the train of one com- 
pany, that company paid for the loss. There was no joint responsi- 
bility. On the other hand, if it did not appear by the train of which 
company the stock was killed, then, as it was an injury caused in the 
use of the track, with no certainty as to which company's train did 
the injury, the expense was divided on the same basis as other ex- 
penses. That amount passed into the expense of maintenance of tJie 
track, whidh, by the express terms of the contract, was to be divided 
on a wheelage basis. 

So, in référence to the hlring and discharging of employés. The 
trainmen were hired and paid by the respective companies. Neither 
did the joint superintendent exercise the power of .employing or dis- 
charging the trainmen. Confessedly, he employed none, and while in 
the testimony of Mr. Ridgeway and Mr. Ohoate and Mr. Bryant there 
is perhaps some confusion in the use of terms, it seems to us perfectly 
clear that the power exercised by Mr. Choate, the joint superintend- 
ent, was a power appropriately belonging to one placed by the two 
companies in charge of that particular line, — that of recommending 
the discharge, suspension, or discipline of employés. The letters 
which are in évidence ail run in the line of recommendation, a recom- 
mendation which, of course, was respected, ought to hâve been, must 
hâve been, in order to préserve the safe management of a single line 
thus jointly used; but always it was upon the recommendation, and 
not upon the command, of Mr. Choate, that employés were discharged, 
suspended, or disciplined. Thèse things only emphasize the fact 
that, so far as the business of thèse two companies was concerned, 
it was a separate business, independent in ail possible features, and 
only touching each other in that for a certain length of track the two 
companies placed their trains upon a line leased by one to the other. 

Without going further into détail, or enlarging upou minor mat- 
ters, thèse thoughts hâve led my mind to the conclusion that the train- 
men of the Midland Company running the train which caused this 
collision were still the servants and employés of the Midland Com- 



564 89 FEDERAL RBPOETEB. 

panj, for whose misconduct and négligence that company is Niable; 
and, although the Denver Company, as a carrier of passengers, will 
be, and rightfully is, primarily responsible to those passengers, and 
also to those who placed express matter on its train, yet, as between 
the two companies, the obligations of the contract justify and require 
that the Midland Company shall respond to the Denver Company for 
whatever pecuniary loss it bas sustained by that collision. 

Some other minor matters are presented. First, the question of 
Insurance. I think it enough to eay in respect to that matter that the 
gênerai law of insurance is that it is a personal contract between the 
insurer and the insured, the beneflts of which cannot be appropriated 
by a wrongdoer; and whatever exceptions will be found to that raie 
do not reach a case of this kind. 

In respect to express matter the testimony shows that the Denver 
Company has, in accord with the ordinary course of dealing on the 
part of railroad and express companies, paid losses, the amount of 
which has been flxed, not by a judicial trial, but upon aflBidavits fur- 
nished by the ehippers. I think a receiver is justified — is bound — 
to operate a railroad placed in his hands according'to the ordinary 
laws which control the management of like corporations in the 
hands of their owners; and, while it may be proper for the receiver 
to présent the question to the court, I am clear that it is the duty 
of the court to recognize that the common course of business is obli- 
gatory, and whatever an ordinary railroad or express company, in the 
management of its business, recognizes as sufficient évidence of value, 
should, when it cornes before a court, be recognized as equally satisfac- 
tory. And so, although there was in respect to those express pack- 
ages no adjudication upon oral testimony as to the value of the pack- 
ages destroyed, this court should take the action of the Denver Com- 
pany as satisfactory proof of the amount of such loss. 

I do not know that it is necessary for me to say more, and yet, per- 
haps, I may add a word in référence to the agreementmade between the 
Midland and the Denver Companies on the one hand and the Junction 
Company on the other, and only for the sake of pointing out why that 
contract does not aid the Midland Company in this contention. The 
Junction Company was organized to construct a road from Eifle to 
Crand Junction. This agreement recites that the Denver Company 
and the Midland Company were seeking outrance to Grand Junction; 
that the Denver Company, besides its eastern properties, owned a 
track from Newcastle to Eifle, and had leased the joint use of that 
track to the Midland Company. So both companies had arranged 
for track to Eifle. It further provides that the Junction Company 
shall build from Eifle to Grand Junction, that it shall issue a certain 
amount of bonds to be jointly guarantied by the Denver and the Mid- 
land Companies, and that those two companies shall lease that track — 
that physical structure — ^from Rifle to Grand Junction. Détails in 
respect to what is to be constructed, what is to be done in the way 
of increase, what rental is to be paid, are to my mind wholly insigni- 
ficant and immaterial, so far as this question is concerned. But 
what did this Junction Company agrée to lease? Not a railroad, in 
the fuU sensé of the term, including rolling stock and track, but sim- 
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ply the physical structure which it was to build. It was the lessor, 
to thèse two lessees jointly, of the use of that track for a stipulated 
rental. 

The flfth clause provides that the Denver Company and the Midland 
Company further agrée "that they will operate the railroad hereby 
demised or agreed to be demised to them on joint account under such 
provisions as to method of opération as may be hereafter mutually 
agreed upon between them, and in connection with the railroad of the 
Denver Company between Rifle Creek and Newcastle, an undivided 
moiety of which the Denver Company has agreed to lease to the 
Midland Company, as above recited." What were they to operate? 
A railroad in the fullest sensé of the term? No, for that had not 
been demised; but only the physical structure upon which the rail- 
road business might be transacted. That was ail which was demised; 
that was ail which was to be jointly operated. So that there is noth- 
ing in that which tends to enlarge the scope of the contract of 
lease between the Denver and Midland Companies; nothing to make 
it other than it appears upon its face, an agreement for the lease of 
the physical structure, a provision for the running of the trains of the 
separate companies on that single track. 

My conclusion is that the exceptions made by the Midland Company 
to the report of the master must be overruled, and the single excep- 
tion euggested by the Denver Company in référence to express matter 
must be sustained. 

With regard to the terms of the decree, I hâve not had a chance to 
speak to Brother CALDWELL, but I gather from his observations 
yesterday that his thought would be with mine, that the counsel for 
the Denver Company should prépare the form of a decree, and submit 
it to the counsel for the Midland Company, and if in the phraseology 
there is anything upon which they do not agrée it can be submitted to 
us for correction. 
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(Circuit Court, D. South Carolina. October 7, 1898.) 

1. Eailroads— Joint Management bt IjKssees— Rights of Parties. 

The purchasers at forced sale of the Interest of one of two lessees of a 
railroad System which was managed by a joint commission created by the 
lessees afterwards became indebted to the managing agency. Hdd, that 
they could not withhold payment of one-half of such indebtedness, on the 
ground that they were entitled to half the eamlngs of the System, without 
showing that at the time the indebtedness was due there were net earn- 
Ings to be divided, against thelr share of which the Indebtedness could be 
set ofiE. 

S. Same — Ptjrchaser dp Part Interest. 

In such case the purchasers could not repudiate expenditures by the 
commission made necessary by contracts entered into before their pur- 
chase with the approval of thelr predecessor in interest. 

8. Same — Unauthorized Improvements. 

The agreement between the original owners of the lease by which the 
managing commission was created provided for the élection of the com- 
missioners annually, but after the sale of the interest of one of such les- 
sees a dispute arose as to its ownership, during which no élection for 
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coàmlssloners was héld, the old members eontlnulng to act Eeld, that 
expenditures made by the coicninissloEers whlle so acting, for permanent 
Improvements, were unauthorized, and not binding as against the pur- 
chasers whose tltle to the interest In dispute was afterwards established. 

4. SaME— ReCEIVBRSHIP— CONTRACTS BT ReCBIVER. 

A recelver operating a railroad Is not required to corne to the court 
for spécial authority to enter Into contracts for supplies or accommoda- 
tions necessary to the opération of the road; such matters twing neces- 
sarily left to his discrétion, which will only be leviewed on a showlng of 
bad falth, or that the contracts are so extravagant as to be unconscion- 
able. 

5. Same— AccouNTS AGAINST Recbivbr — Intkrest. 

• In South Carolina, where interest is allowed on open accounts only by 
positive stipulation, or by agreement established by a course of dealing, 
It is not recoverable on a runnlng account In f avor of one railroad against 
the recelver of another, which had never been stated, and on which pay- 
ments were made from time to time. 

Joseph. B, Cumming, f or petitioner. 

Smythe> Lee & Frost, Joseph E. Lamar, and Henry Cra-wford, for 
respondents. 

SEVIONTON, Circuit Judge. This case cornes up on a pétition of 
the Louisville & Nashville Kailroad Company praying payment of 
certain sums of money alleged to be due to the Georgia Eailroad Com- 
pany by the receiver of the Port Koyal & Augusta Eailway Company. 
The main facts upon which this matter dépends are thèse: 

On 7th May, 1881, the Georgia Eailroad & Banlcing Company exe- 
cuted to William M. Wadley and his assigns a lease for the term of 
99 years of the G«orgia Eailroad, from Augusta to Atlanta, and ite 
branches, and also the Maçon & Augusta Eailroad, from Warrenton 
to Maçon, with ail Its privil^es, gênerai and exclusive, of transport- 
ing persons, merchandise, produce, and every kind of property which 
is or may become the subject of railroad transportation over the Unes 
of railroad owned or controlled by the lessor, which railroads were 
mentioned in the lease. In considération of this lease, Wadley 
covenanted to pay as rent annually the sum of $600,000, in two semi- 
annual payménts of |300,00D each, on the Ist days of October and 
April of each year; also, to pay the interest demandable of the lessor 
on the bonded debt of the Western Eailroad of Alabama (one of the 
roads controlled by the lessor); also, to return the leased property 
at the end of the lease in as good condition as it was at the date of the 
lease, and unimpaired in value; ail property substituted for and added 
to the property leased to be the property of the lessor, to the same ex- 
tent as the original property for which it was substituted and to which 
it may be added; also, to keep the railroads and theiv appurtenances 
and means of transportation in first-class order, and to indemnify the 
lessor against ail damages, losses, and liablîities ineurred in the 
opération of the roads. The performance of the covenants by the 
iessee was to be secured by the deposit of bonds of $1,000,0*00 in 
value, of the United States, or other bonds of eqnal value, alwavs to 
be kept up to the clear market value of $1,000,000. On' 17th May, 
1881, William M. Wadley executed to the Louisville & Nashville Eail- 
road Company an agreement in the words foUowing, in its operative 
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part, — Wadley being the party of the first part, and the railroad corn 
pany party of the second part: 

"It is mutually covenanted and agreed that ♦ • • for and in considér- 
ation of the sum of $12,500 paid by the party of the second part to the party 
of thje first part, and, the deposit of $500,000 of bonds, belng one-half of the 
amount stipwlated to be depositcd, as security for the falthful performance 
of said lease, with the Farmers' I^oan and Trust Company of the city of 
New York, the said party of the second part shall be entltled to an equal 
joint control and management of the said Georgia Railroad and Its dependen- 
cies, together with one-half Interest in ail advantages and profits resulting 
from the same; it being understood and agreed that the said Georgia Rail- 
road and its dependeucies shall be managed by a board of six commission- 
ers, to be appointed annually,— three to be chosen by the said party of the 
second part, and the other three by such other party as may control the 
other one-half Interest In this said lease; said six commissioners to elect a 
seventh, who shall be président of the board, and chief executive offlcer, for 
the management of the property under the control of the board. Should tho 
six commissioners as chosen be unable or fail to agrée upon the seventli as 
président of the board, then and In that event an imimrtial umpire shall be 
selected to décide, and his décision shall be final." 

This agreement was coterminous with the lease. 

On Ist June, 1881, an agreement in precisely similar terms was 
executed between Wadley and the Centrai Railroad & Banking Com- 
pany of Georgia, whereby the interest in the other half of said lease 
was assigned to the latter. Thèse two assignées of this lease, in 
accordance with the terms of their assignments, respectively, each 
elected three commissioners, who in tum selected a président, as chief 
executive officer, and the railroad was managed by this board under 
the name and style of the Georgia Railroad Company. The course 
of business was this: Each month a statement was made up, showing 
the business done for the past month. The net résulta of the busi- 
ness during this period (réservation being made for contingencies) 
were divided between and paid over to the Louisville & Nashville Rail- 
road Company and the Central Railroad & Banking Company, equally. 
Whenever the periods for the payment of the rental approached, the 
Georgia Railroad Company made réquisition npon each of thèse rail- 
road companies for its share of the semiannual rental, and received a 
check frora each therefor, upon receipt of which the rent was paid. 
On the 4th of July, 1892, the Central Railroad & Banking Company 
was placed in the hands of a receiver. He continued to manage the 
interests of his company in this lease. Having obtained authority 
from the court to do so, the receiver pledged, with other property 
of the Central Railroad & Banking Company, its interest in this lease, 
to secure a loan of money. On ISth September, 1895, the collaterals 
were sold at public auction, and Messrs. Samuel Thomas and Thomas 
F. Ryan became purchasers of this interest in this lease. For some 
time the rights of thèse gentlemen under this sale were disputed. 
H. M. Comer, receiver of the Central Railroad & Banking Company, 
claimed still to hold it, and some daim was set up in behalf of the 
Central Railroad & Banking Company itself. On their purchase, 
Messrs. Thomas and Ryan wrote to the président of the Georgia Rail- 
road, offering to pay their share of the installment of rent about to 
become due first after their purchase. This offer was declined, and 
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the share of the reut was paid at that time out of the earnîngs of the 
road. Subsequently H. M. Corner, receiver, tendered payment of an 
installment of the rent. This also was declined. Tlie Georgia Eail- 
road Company, in this dispute as to the ownership of a part of the 
lease, found itself unable to décide between conflicting claimfints, 
and therefore treated the Louisville & Nashville Railroad Company 
as the only certain party in interest, and received from it moneys 
which, -with the aid of its own resources, met the installments of rent. 
This controversy has, however been flnally settled, at least so far as 
the présent parties are concerned, and Messrs. Thomas and Eyan 
must be held to be the true owners of this part of the lease. They 
hâve assigned and released ail their interest in said lease to the Louis- 
ville & Nashville Railroad Company, the question made in thèse pro- 
ceedings being reserved. It may be assumed, therefore, that on 18th 
September, 1895, and thenceforward, Thomas and Eyan were co- 
owners, in this lease of the Georgia Railroad, with the Louisville «& 
Nashville Railroad Company. The Georgia Railroad is the Connect- 
ing link betvpeen the Port Royal & Augusta Railroad and Atlanta, 
and over it large quantifies of freîght passed to Port Royal. This 
Port Royal & Augusta Railroad was in the hands of J. H. Averill, 
receiver, appointed by this court. This receiver was under con- 
tract with the Georgia Railroad Company for the use of terminal 
facilities at Augusta, and for repairs upon his rolling stock at ite 
workshops in the same city. When the sale of the Port Royal & 
Augusta Railroad took place under the order of this court, the re- 
ceiver, J. H. Averill, was largely indebted to the Georgia Railroad 
Company for traffiic balances, for arrears for the use of terminal 
facilities, and for work doue in the repairing shops. The total 
amount claimed on their several accounts is $90,229.09, upon which 
interest is also claimed, making a total of $101,197.40. This sale 
of the Port Royal & Augusta Eailroad took place on Ist day of 
September, 1896, and Messrs. Thomas and Eyan became the pur- 
chasers. By the terms of the order of sale the purchaser was re- 
quired to assume and pay ail lawful claims and demands against the 
receiver. So, on becoming purchasers, Messrs. Thomas and Eyan as- 
sumed and were bound to pay the lawful claim of the Georgia Rail- 
road Company. To enforce this obligation thèse proceedings hâve 
been inetituted. Inasmuch as the Georgia Railroad is not a cor- 
poration, — indeed, is but a désignation of the common agent of the 
assignées of the lease, — the proceedings hâve been brought in the 
name of one of the co-owners of the lease, praying the payment of 
this debt to the Georgia Railroad Company, in order that the 
shares of the several parties therein may be adjusted, and the 
amount distributed. Mesers. Thomas and Ryan, admitting the ob- 
ligation to pay the just claims against the receiver, hâve paid the 
sum of $50,000 to the Georgia Railroad Company. As to the re- 
mainder they aver that, as part owners of the lease, they are en- 
titled to one-half of the net profits, and that to this extent they 
can set ofif their share against the rest of the claim. For further 
défense they allège that, as to so much of the claim as is made 
for terminal facilities and repairs of rolling stock, the contracts 
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of the receiver relating thereto were net autkorized by the court, 
■were extravagant and extraordinary, and created no obligation whicL. 
the purchasers sliould pay, and that thèse claims should be reduced 
to a quantum meruit. Besides this, there are objections to the 
interest charged in the account, and to the mode of calculation 
thereof. 

With regard to the first line of défense: The mode of administra- 
tion provided for in the assignments of the lease was the conduct 
and management of the joint interest in the leased railroad property 
by the common agent, the Georgia Eailroad Company. The entire 
business was in the hands of this agent, and it received, accounted 
for, and disbursed ail the money from the business. It made up 
the accounts monthly, and ascertained and distributed the net 
profits. Each joint owner received its share of thèse profits, — held 
it without any charge of interest. Wihen the time came for the 
payment of the rent, it furnished its check for one-half thereof. So, 
in the normal course of business, would hâve been the method with 
regard to this claim. It would hâve been presented by the Georgia 
Railroad Company, would hâve been received by it, would hâve 
gone into the gênerai account, and with other collections would 
hâve been used to ascertain the net resuit, which would hâve been 
distributed between the joint owners at the end of the month foUow- 
ing its receipt. But, owing to conflicting claims, the ownership of 
Messrs. Thomas and Eyan and their interest in the lease was not 
acknowledged. Until this question was finally settled, the common 
agent looked only to the Louisville & Nashville Railroad Company; 
and its instructions were obeyed, and this adjustment was post- 
poned. Under thèse circumstances, it is proper now to look into 
the accounts existing at the date of the assumption of the debt 
by Thomas and Ryan, in order to ascertain if this account against 
the receiver of the Port Royal & Augusta Railway oould be treated 
as a part of the net profits, or was needed to go into the gênerai 
account, and after proper déductions to be divided between the 
joint owners. If the claim be a part of the net profits, then, in- 
asmuch as Thomas and Ryan were entitled to the one-half of it at 
once, it would be a needless ceremony for them to pay the whole 
of it, and immediately thereafter to hâve the one-half returned 
to them. This is an important matter, and may well be stated 
again. Messrs. Thomas and Ryan admit their liability to pay the 
debt lawfully contracted by the receiver of the Port Royal & Augusta 
Railway Company, and assumed by them as purchasers under the 
terms of the order of sale. They insist, however, that, being part 
owners of the lease, and of the interests managed by the Georgia 
Railroad Company, the creditor, they fulfilled this obligation by 
paying one-half the debt, retaining the other half for themselves, as 
their share thereof. This position can be maintained only upon 
the assumption that this account against the receiver of the Port 
Royal & Augusta Railway is unquestionably a part of the net profits 
of the common agent of the owners of the lease, and that the unif orm 
course of dealing in the joint ownership required the common agent 
at once to divide the net profits, and pay over to each part owner 
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the one-half tiiereof. Otherwise, if a debtor, part owner, could re» 
tain one-half of his debt, and appropriate it to his own use, and 
diecharge liimself by paying the other half to the common agent, 
to be adnainistered in the joint concern for the common beneût, 
great injustice would be done to the other co-owner. It must be 
noticed, however, that if Messrs. Thomas and Eyan can appropriate 
to their own use tliis one-half of the claim against the receiver, 
because they are part owners of the lease, and this claim is wholly 
among the net profits, then the other half of the claim belongs tO; 
and ehould only be paid to, the Louisville & Nashville Railroad 
Company, the other part owner. Payment to the Georgia Railroad 
Company will not do. The purchase of the Port Eoyal & Augusta 
Eailway, and the conséquent assumption of the debt by Messrs. 
Thomas and Eyan, was September 1, 1896. The debt was due 
then. The évidence discloses the fact that at that date ail the rent 
due had then been i>aid. Of this, one-half was paid by the Louis- 
ville & Nashville Eailroad Company, by its check for 1150,000, 
being $5,000 in excess of the aggregate of the monthly installments 
received by it. The other half was paid out of the moneys in the 
hands of the Ceorgia Railroad Company, and by an overdraft of 
its bank account of $8,352.84. This overdraft was paid out of 
subséquent collections of outstanding accounts, the common prop- 
erty of the owners of the lease. At this date there were of un- 
coUected earnings $121,228.27, in which is included this daim against 
the receiver of the Port Eoyal & Augusta Eailway. Between Aprll 
1, 1896, and October 1, 1896, the next rental period, no division of 
the monthly net earnings was made. None, indeed, was made at 
any time after that date (April 1, 1896). AU receipts f rom earnings 
were accumulated in the treasury, and on Ist October, 1896, the 
rent was paid from this accumulation, with the sum of $65,000 con- 
tributed by the Louisville & Nashville Eailroad Company. The rent 
payable Ist April, 1897, was paid from the earnings and crédit of 
the Georgia Eailroad; neither the Louisville & Nashville nor any 
other owner contributing anything. It appears, therefore, that at 
the date of the assumption of the debt by Eyan and Thomas (Sep- 
tember 1, 1896), and of the period of rent payment immediately 
thereafter, and of the rent period succeeding that (April 1, 1897), 
there was no distribution of net earnings, monthly or otherwise, 
and that the common agent was compelled to call for assistance 
or borrow money in order to supplément the net earnings, and so 
pay the fixed charge of the rental; and it also appears that the di- 
vision and distribution of the net earnings ceased then altogether. 
So the right to retain the one-half of the debt cannot be maintained 
by Messrs. Thomas and Eyan on this ground. On the contrary, the 
collection and receipt by the common agent of ail collectible open 
accounts seemed to be imperatively necessary in order to meet the 
pressing demands of the rental, and to reimburse the Louisville & 
Nashville Eailroad Company for its advances. But it is said that 
this deficiency was caused by payments made by the common agent 
without proper authority, — such as payments on account of the 
Augusta Belt Eailway, $31,490.82; loss on the Gainesville, Jef- 
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ferson & Southern Eailroad, $10,783.03; loss on the Union Point 
& Wîiite Plains Eailroad, |3,079.52. The obligations for thèse 
last-named two railroads were incurred by the lessees jointly at the 
time that the Central Eailroad & Banking Comi)any was in luU opéra- 
tion. For the discharge of thèse obligations they were mutually 
bound to each other, the liabilities having been incurred for the sup- 
posed advantage of the common enterprise, for the promotion of 
the common interest, and the improvement of the common property. 
Wihatever name be given to the relation betweeu thèse assignées 
of the lease to Wadley, — whether they be called "co-tenants," "co- 
owners," "co-partners," or "joint tenants," — they embarked in a joint 
enterprise for the purpose of gain; they conducted the enterprise 
under an agent selected by themselves; they shared in the net 
profits, and recognized their equal liabilities for the losses of the 
enterprise; they added to it thèse two railroads. Each was en- 
titled to the liquidation of the joint liabilities ont of the profits of 
the enterprise, as far as they would go, and they surely could de- 
mand this application before net profits could be ascertained or di- 
vided. When Messrs. Thomas and Kyan purchased the interest of 
the Central Eailroad & Banking Company, they stepped into the 
shoes of that company, sharing its obligations as well as its in- 
terests, and are bound by ail the questions binding it 

The Augusta Beit Eailway présents a very serions question. The 
terms under which the assignment of tliis lease was held provided 
for the annual sélection of commissioners and of the président. 
When the sale of the interest of the Central Eailroad & Banking 
Company in the lease was made, and the ownership of this interest 
was in dispute, no sélection of commissioners was made, and the 
board, with the président, held over. During this period a change 
was made in the terminal connections at Augusta, and the construc- 
tion of the Augusta Belt Eailroad was determined upon. During 
this interregnum, before the question who was the owner of the in- 
terest of the Central Eailroad & Banking Company was determined, 
the acting board of commissioners, with the président, could well 
hold on, and préserve the property from forfeiture or loss. But 
clearly they could not undertake any System of permanent improve- 
ments or of addition to the property, or make use of the assets in 
their hands, except in the manner provided for when the board 
was first appointed. This construction of the Belt Eailroad, in- 
volving as it doee a large expenditure of money, cannot bind Messrs. 
Thomas and Eyan, who are now recognized as the purchasers and 
owners of the interest of the Central Eailroad & Banking Company 
in the lease, without their confirmation and consent. But at the 
period when Messrs. Thomas and Eyan assumed the payment of 
the debt of the receiver of the Port Eoyal & Augusta Eailway there 
had been paid by the Georgia Eailroad, in the construction of the 
Augusta Belt Eailway, $31,490.82. This was done with the consent 
of the Louisville & Nashville Eailroad Company, and, if this ap- 
propriation be not consented to by Messrs. Thomas and Eyan, it 
should be charged against that company. It, to that estent, made 
a deflciency of moneys to pay the installment of rent Towards 
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thîs deflciency, as bas been seen, the Louisville & Nashvîlle Eaîl- 
road Company provided f 65,000. So it more than met a deflciency 
caused by its action. As the practice'of estimating the net resuit 
monthly, and of dividing the cash thus ascertained between the 
owners of the lease, ceased from that time, and was never resumed, 
Messrs. Thomas and Eyan cannot claim the right to withhold one- 
half of this debt upon the ground that ail of it is net earnings. 
It falls into the category of other outstanding accounts to be col- 
lected by the Georgia Bailroad Company, to be administered and 
accounted for by it. This is the only question in this case. What 
should or may be the resuit of a gênerai accounting by the Georgia 
Kailroad Company to its principals for the management of the prop- 
erty is not now, and cannot now be, determined. It has been con- 
tended that the statements of the Georgia Railroad Company show 
the purchase of a very large amount of rolling stock and equipment, 
and also a large balance in bank. There is not enough in the évi- 
dence to show the requirements of a railroad such as is the Georgia 
Bailroad, and no means of determining whether the rolling stock 
and equipment are abnormal and excessive in qnantity. By the 
terms of the lease, the rolling stock of the lessor road was to be 
kept up. This may account for a part of the equipment, and the 
necessities of the trafSc of the road may account for the remainder. 
It is an important link between the West and the sea, and the tralBc 
over it must be very great, demanding foll equipment. 

The next Une of défense is a déniai of the claim. The account set 
up by the petitioner is as follows: 

To traffle balances ? 37,362 59 

Eent of roundhouse and terminais 19,916 13 

Equipment, repairs, and supplies 27,036 32 

TJnion dépôt expenses , 2,859 81 

General office expenses and sundries 1,483 00 

Car-mileage balances 1,571 24 

Interest, average time to April 1, 1897 10,963 SI 

Total amount clalmed as of April 1, 1897 $101,197 40 

With regard to the flrst item, the traffic balances, this was ad- 
justed by the auditors of both parties, and may be assumed as cor- 
rect, except in certain particulars hereafter discussed. 

The second item, rent of roundhouse and terminais, is questioned 
upon the ground that the charge is excessive and out of ail propor- 
tion; and, when compared with similar charges made with other 
railroads, they are shown to be mnch in excess of them. The rental 
thus charged was under a contract made with the receiver of the 
Port Royal & Augusta Bailway, which was never submitted to the 
court for approval. In Cowdrey v. Bailroad Co., 1 Woods, 336, Fed. 
Cas. No. 3,293, Mr. Justice Bradley says : 

"tt may be laid down as a generar proposition that ail outlays made by 
the receiver in good falth, in the ordin'ary course, with a view to advanee 
and promote the business of the road, and to render it profitable and sue- 
cessful, are fairly wlthiu the line of discrétion which is necessarily allowed 
tô a receiver intrusted with the management and opération of a railroad in 
his hands; ♦ • * and to such outlays, in ordinary course, may properly be 
referred, not only keeplng the road, buildings, and rolling stock in proper 
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repair, but also the providing of such additional accommodations, stoclî. 
and instrumentality as the necessities of tlie business may require, always 
referring to tlie court, or to the inaster appointed in tliat betialf, for advice 
and autliority in any matter of importance wliicli may involve a considérable 
outlay of money. And, except in extraordinary cases, the submission by the 
receiver of his accounts to the master at fréquent intervais, whereby the 
latter may ascertain from time to time the character of the expenditures 
made, and disallow virhatever may not meet his approval, will be regarded 
as suffieient référence to the court for its ratification o£ the receiver's pro- 
ceedings." 

The charges made in this item are in the ordinary business ad- 
ministration of the road, supplying a necessity. Thèse were in the 
line of discrétion which is necessarily allowed the receiver. He 
was not obligea to corne to the court, and get spécial authority for 
making the contract. But as the court clearly has the right to 
review the action of the receiver, and disallow what may not meet 
its approval, should this contract be approved, and the payment 
of the claim ordered? There is no question as to the good faith 
of both parties to this contract; no suggestion of fraud, duress, or 
unlawful influence. The only question is as to the charge itself. 
Was it fair or reasonable compensation? At first the agreement 
was to pay for thèse terminal facilities |2,000 per month. After 
trying for one year, the receiver had offers to hâve the same facili- 
ties supplied for $1,500 per month, and upon communicating this 
to the Georgia Railroad Company the month's rental was reduced to 
$1,500. Subsequently it was still further reduced to $1,200 per 
month. It appears in the évidence that this first réduction was 
made because of compétition. It appeared, in the discrétion of the 
receiver, at first, to be reasonable, perhaps necessary. There is no 
reason to believe that it was unconscionable. Under thèse cir- 
cumstances, the court would not feel compelled to disallow the con- 
tracts made by the receiver, and to reduce the rental to the last and 
lowest figure, — a réduction which seems to hâve been made from a 
change of circumstances, and not because it appeared to hâve been 
at the first improper. 

So, also, with the next item, — that for repairs and supplies for 
equipment. The carefully prepared statement of comparison with 
the expenditures of other railroads for similar work is striking. 
But, when we reason from comparison, it must be remembered that 
ail circumstances are not alike. It may hâve been, for instance, 
that the close relations between the Central Railroad and the Port 
Royal & Augusta Railway Company may hâve induced a more lib- 
éral contract. For many years the latter road was completely dora- 
inated by the former. Even after they were in the hands of dif- 
férent receivers, the Central Railroad had a deeper interest in the 
Port Royal & Augusta Railway than any other person or corpora- 
tion, and that interest continued until the sale. , With regard to 
the Atlantic Coast Line, this System, with its excellent track, close 
and careful management, and économie methods, superintended and 
controlled by individuals the actual owners of the property, neces- 
sarily conducted its business on a cheaper basis than any other Sys- 
tem, — especially one managed by a receiver. The charges in the 
account before the court are high, but they are neither extravagant 
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nor unconscionable. They were made in good faith, and accepted 
by the receiver, a man of large expérience and of high character. 
They will not now be disturbed. 

Interest charges: The accounts between the receiver and the 
Augusta Eailroad Company were open accounts. There were no 
fixed periods of rest agreed upon, and payments were actually made 
from time to time. Never was there anything which could be 
called an "account stated." In the statement of the claim there 
are items of interest charged. Thèse items were carried forward, 
and again interest was charged. Thus in fact there was a com- 
pounding of interest. Clearly, the compound interest cannot be 
allowed. Nor should any interest be allowed. In South Carolina, 
interest is never allowed on open accounts, except on positive stip- 
ulation, or an agreement to be established by course of dealing. 
Skirving v. Stobo, 2 Bay, 233; Ordinary of Fairfleld v. Bonner, 2 
mil (S. C.) 468; De Bruhl v. Neuffer, 1 Strob. 426; Holmes v. 
Charleston Co., 14 S. C. 146. 

Exchange chargea on draft, $75: There is a small item, $75, in 
the account, exchange on draft on Port Royal. Such a charge is 
unusual, and none, as far as the testimony discloses, was charged 
in any other instance. It is objected to, and is disallowed. 

Freight on grain : Another item in the account has been objected 
to, — $1,133.67. The claim arises in this way: Certain grain was 
shipped by one Miller, consigned to Port Royal, and getting the 
beneflt of competing rates. It was shipped under what is known 
as "milling in transit." Under this, Miller had the right to stop 
the grain in Augusta, mill it, and then ship it to its destination. 
This privilège he exercised, and shipped the bulk of the grain so 
milled. A part he did not ship. The whole claim against Miller 
was $1,755.63. He paid $621.96. This item seeks to hold the 
receiver of the Port Royal & Augusta Railway responsible for what 
Miller did not pay to any one. At best, it is for damages caused by 
the illégal and unauthorized act of Miller. I cannot see how the 
receiver can be made to pay his debt. At ail events, it is not prop- 
erly an item in an account like this. 

Compensation for soliciting agent: The Georgia Railroad Com- 
pany and the receiver of the Port Royal & Augusta Railway Com- 
pany had employed soliciting agents at Maçon and Montgomery, — 
perhaps other places. They secured business in which both roads 
shared. The agency having continued one year, the solicitations 
went on, with no notice on the part of the Ceorgia Railroad Com- 
pany that they should cease, and secured business in which the 
Greorgia Railroad Company shared. The item of $877.20 should 
be allowed to the receiver in discount of the claim. 

Augusta & Summerville Railroad : An item charged against the 
receiver is one of toUs to this road of $885.54. It seems agreed on 
ail sides that this cannot now be charged against the receiver. 

It is ordered that the case be recommitted to the spécial master 
to state the account as settled in this opinion. 



THBLLER V. HEKSHEY. 675 

THBLLER v. HBRSHBT. 

(Circuit Court, N. D. California. September 29, 1898.) 

No. 12,139. 

1. Former Adjudication— Plbadino— Allégations op Privitt. 

A pleading setting up a former judgment between plaintlff and a third 
party as binding on défendant need not allège, in terms, ttiat défendant 
had such control cf the former action as to be bound by the judgment, 
but Is sufflcient if the f acts pleaded warrant such conclusion by the court. 

8. Bame — What Constitutes Privity— Contrtbuting to Défense. 

One who, being interested in the subject-matter of an action for in- 
fringement of a patent, contributes towards the défense of such action, 
and agrées to pay a share of the expenses and costs, becomes prlvy there- 
to, and Is bound by the judgment. 

8. SAMK-«-PlEADINQ— FïNALITT OF JUDGMENT. 

A supplemental bill setting up a former judgment as conclusive of the 
question of the infringement of a patent is not demurrable because it 
does not allège that such judgment is final, as, if not final, the trial 
should be continued until It becomes so. 

Demurrer. to Amended and Supplemental Bill of Complaint. 

Thls Is a bill In equlty for the Infringement of letters patent The bill, 
among other things, allèges that complainant, on the 7th day of August, 
A. D. 1895, "filed in this honorable court a déclaration in an action at law 
against one Thomas B. Ross, alleging an infringement by saJd Ross upon 
claim 1 of the same letters patent herein sued on, and praying for a judg- 
ment against said Ross for damages; that thereafter said Ross duly ap- 
peared in isaid action by counsel learned in the law, and filed an answer 
therein and a notice of spécial matter, -whereby he denied the validity of 
said claim of said patent, and denied infringement thereof, and alleged that 
it was antidpated, and was vold for want of Invention; that thereafter said 
action came on regularly for trial, and was tried before this court and jury 
fuUy and fairly, upon the issues so framed as aboyé stated, and said jury 
rendered a verdict in favor of the plaintlff and against the défendant there- 
in, sustalning the validity of said daim 1 of said patent, adjudging an in- 
fringement and awarding a certain sum of money as damages; that there- 
upon a judgment upon said verdict was duly made, glven, and entered by this 
court for said damages, and the further sum of ?80.30 costs; that the ma- 
chine made and used Ijy the défendants herein, and charged to be an in- 
fringement of claim 1 of the patent sued on, was and is substantially of the 
same form, construction, princlple, and mode of opération as the machine 
made and used by said Ross, and found and decided in the action against him 
to be an infringement of claim 1 of the patent sued on. Said action of 
Theller against Ross was pressed to judgment as a test case, and, as com- 
plainant is informed and believes, pursuant to an agreement between this 
respondent and one Byron Jackson and the said défendant, Thomas Ross, 
whereby it was agreed that the three, Hershey, Jaclison, and Ross, should 
stand in together in the défense of the said action of Theller against Ross, 
and each should contribute one-thlrd of the costs and expenses thereof. Com- 
plainant allèges, on his information and belief, that said Jackson was des- 
ignated and directed to attend to the défense of said action of Theller against 
Ross on behalf of said three parties; and in pursuance therewith the said 
Jackson did thereupon proceed to and did employ attorneys and an expert 
for the défense of said action of Theller against Ross, and thls respondent 
did contribute a third or a large .part of the moneys for the défense of said 
action of Theller against Ross, and the said Jackson, acting on behalf of 
said Jackson, Ross, and Hershey, did build, or cause to be built, the model 
of the Ross machine used by défendant in said action of Theller against 
Ross, and dîd appear personally in the défense of the said action, and in 
the active management of the same, and the said attorneys and expert so 
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employed by sald Jackson, Ross, and Hershey did défend sald action of 
Theller agalnst Ross on their behalf pursuant to their said agreement." The 
respondent demurs to thèse averments In the blll on the ground that they do 
not State "any cause of action or suit, or such a case as entitles him to any 
relief whatsoever against thls respondent." 

Albert 0. Aiken and John H. Miller, for complainant. 
J. P. Langhorne, for respondent. 

HAWLEY, District Judge (orally). Do the averments în the bill 
show that the respondent herein was privy to the former action? 
Are the allégations sufflcient to show that respondent would be bound 
by the judginent in Theller against Koss? 

The argument on behalf of respondent is (1) that there is no alléga- 
tion that he had any such control over the former action as to be 
bound by any judgment rendered therein; (2) that there is no alléga- 
tion that the judgment in Theller against Koss is a flnal judgment. 
It is not necessary for the complainant to allège in direct terms that 
the respondent had such control over the former action as to be bound 
by the proceedings had therein, but he is required to state such facts 
as will enable the court to détermine whether, if true, he is so 
bound. I am of opinion that thé facts stated in the complaint are 
sufflcient. Ordinarily, it is for the court in the trial of a case to dé- 
termine who are parties and priyies. Parties include, not only those 
whose names appear upon the record, but ail others who participate 
in the litigation by employing counsel, or by contributing towards the 
expenses thereof, or who, in any manner, hâve such control thereof 
as to be entitled to direct the course of proceedings therein. Thus, 
it is said in 3 Eob. Pat. § 1176: "Where several défendants, by agree- 
ment, contest one of the actions in their joint behalf, ail become 
thereby parties to the suit, and are equally concluded by the judg- 
ment." The law is well settled that parties and privies include ail 
who are directly interested in the subject-matter, and who had the 
right to make défense, control the proceedings, examine and cross- 
examine witnesses, and appeal from the judgment. United States 
& Foreign Salamander Felting Co. v. Asbestos Felting Co., 4 Fed. 816 ; 
Miller v. Tobacco Co., 7 Fed. 91, 93; Claflin v. Fletcher, Id. 851 ; Amer- 
ican Bell Tel. Go. v. National Improved Tel. Co., 27 Fed. 663, 665; 
Eagle Mfg. Cq. v. David Bradley Mfg. Co., 50 Fed. 193, 195; Id., 6 
C. 0. A. 661, 57 Fed. 980, 990, and authorities there cited; Lovejoy v. 
Murray, 3 Wall. 1, 18; Robbins v. Chicago aty, 4 Wall. 657, 673; 
Walk. Pat. (2d Ed.) § 468. 

Applying the rules' announced in thèse authorities, it is évident 
that, under the allégations in the bill in this case, the respondent must 
be held to be privy to the action of Theller against Ross in such a 
sensé that he had the right to control the litigation therein. The sup- 
positions case cited by the circuit judge in Miller v. Tobacco Co. is 
directly in point, and furnishes a conclusive answer to the argument 
of respondent herein: 

"Suppose there is a case, which Ig nnderstood to be a test case, Involvlng 
the validlty of a patent, or anything else, against a particular individual, but 
involving a subiect-matter concerning which a large number of other persons 
are equally Interested with the particular défendant in that case, and sup- 



WESTERN RANCHE8 ▼. CCSTBR COUNTT. 677 

poie an the parties who are Interested, or a number 6t them, côme together, 
enter Into a contract that they will raise a fund to carry on that lltigatlon, 
that they will unité for the purpose oif employlng counsel, and combine to 
earry It on In the name of the party to the record; it seems to me that the 
peraons who, under snch a contract as that, actually contribute money for 
the purpose of carrylng on a suit, are authorized to go into that court and 
use the name of the party to the record in making such motions and taklng 
such steps as are necessary for the protection of their particular idterest 
In if • 

The same case also furnishes an answer to the second proposition 
discussed by counsel: If the judgment in Theller against Ross is 
final, it would, upon the facts stated in the bill, be conclusive against 
respondent; if the judgment is not final, the trial of this case might 
be continued until it became final. 
In Eobbins v. Chicago City, supra, the court said: 
"Conclusive effect of Judgments respecting the same cause of action and 
between the same parties resta upon the just and expédient axiom that it il 
(or the interest of the communlty that a limlt should be opposed to the con- 
tlnuance of litlgation, and that the same cause of action should not be brought 
twlce to a final détermination." 

Demurrer overruled. 



"WESTEEN HANCHES, Limited, v. CUSTBR COUNTT, MONT. 

(Circuit Court, D. Montana. June 28, 1898.) 

t, Fleasino — Issues— Admissions ih Pleadingb. 

In an action against a county to recover a tax alleged to hâve been 
lllegally exacted, pialntlff may rely on statements made In défendant'» 
answer as to the manner of making the assessment, as admissions, for 
the purposes of a motion for Judgment on the pleadings. 

>. Taxation — Additionai, Assbssmbnt bt Board of EqtiALizATiON — Nkcessitt 
OF Notice. 

Pol. Code Mont i 3789 (Sand. Ed. p. 824), authorizes the board of coun- 
ty commissioners to direct the aasessor to make new assessments or new 
llsts of property omitted, but requires the clerk to notify ail persons in- 
terested, at least 10 days before action is taken, of the day fixed for such 
action. Held, that such notice was designed to give the property owner 
an opportunlty to appear and be heard, and is Jurlsdletlonal, and that a 
new assessment so made, of whlch the property owner was not notlûed 
untll afterwards, was invaiid. 

1 Bamk— Rbcovebt dp Taxes Paid— Necbssitt op Presenting Claim. 

Pol. Code Mont. S§ 4024-4026, provide for an action to recover taxes 
pald under protest, "whlch shall supersede the remedy by injunctlon 
and ali other remédies • * * to prevent the collection of taxes," ei- 
cept in unusual cases, where deemed by the court Inadéquate, ^t is also 
provlded that a judgment in such action shall be presented to the board. 
allowed, and that the warrant Issued thereon shall constitute a preferred 
claim against the county. Held, that a spécial remedy was thereby pro- 
vlded, and the présentation of the clalm to the board was not a condition 
précèdent to the bringlng of suit, not being made so by the statute. 

This is an action to recover a tax paid under protest, heard on crosa 
motions for judgment on the pleadings. 

Clayberg, Corbett & Gunn and 0. S. Middleton, for plaintift. 
T. J. Porter and C. B. Nolan, for défendant. 
89 F.-87 



BZNOWÏjES, District Judge.' .The plaintifE is a foreign corporation 
df gàiflzëd 'tthdêt thé laws of Great Britain and Ireland. This sait 
ii;isti|iiit:éi4 B| ît agaiùet the côlinty of Cùster, Mont,, lias for its object 
the rëcoTpiy of tjie sumoff 7,374.35, mioney, it allèges, it unlawfully 
paid irnder protest to the treasurer of said county as taxes levied upon 
certain horSës and cattle. Plaintiff sets forth that it did not hâve in 
said county thé horses or cattle named in the supplemental assessment 
made by tie assessor of said county on the 7th day of August, 1895. 
The allegatioiL^ of the cômplaint are thât a firm known as Clay & 
Forrest w€re the agents of plaintifE; that through their agent, Jaffray, 
ail of the property of plaintiff in Cùster county was listed and as- 
sessed; that after the assessor of said County, one John L Zook, had 
for the year 1895 completed and veriflëd his assessment roU for said 
county, and deposited the same with one Swerdâget, the county 
clerk for said county, one John McAusland, as deputy assessor of said 
county, upôû his own motion, and without notice to plaintiff or to its 
agents, Clay & Porrest, o^ to E, Q-. Jaffray, their représentative, made 
out said supplementary assessment list upon information therein, 
Ten thousand head of cattle and three hundred head of horses were 
assessed to plaintiff. The horses were valued at $6,000, and the said 
cattle at |240,000. It is also alleged that the county commissioners 
of said county met as a board of equalization on the third Monday in 
July, 1895, and continued in session up to and including the lOth day 
of August, 1895, and that the cpunty clerk of said county delivered to 
said board of equalization the assessment roll of said county for said 
year, in the manner and at the time provided by lave; that the said 
board of equalization took no steps, as plaintiff verily believes, for the 
purpose of raising the assessment upon plaintiffs property, or for the 
purpose of making any further assessment or levy of taxes against 
or upon plaintiff's property. 

The défendant made its amended answer to this cômplaint. In thia 
answer défendant dénies the allégations contained in subdivisions 14 
and 15 of plaiutiffs cômplaint. In the flfteenth subdivision were 
the allégations which set forth, in effect, that the said John McAus- 
land, upon his own motion, made this supplemental assessment, and 
that the said board of equalization did not direct the making of said 
supplemental list. The answer then proceeds: 

"And, in référence thereto, allèges that the board of county commissioners 
of Custer county met as a board of equalization, as requlred by the statutes 
of the State of Montana, on the 15th da,y of July, 1895, and remained in ses- 
sion contlnuously thereafter up to and including a part of the 24th day of 
July, 1895, at whlch tlme the said" board adjourned to meet as a board of 
equalization on the 6th day of August, 1895. On the 22d day of July, 1895, 
the said board of equalization directéd the said John McAusland, deputy 
assessor of said county of Custer, to assess the plaintiff for ten thousand 
head of beef cattle and for three hundred head of saddle horses, for thè 
reason that the said property, and the whole thereof, had escaped assess- 
ment for the year 1895; and that, in pursuance of said order, and not other- 
wise, the said deputy assessor, on the 7th day of August, 1895, assessed this 
said plaintiff for ten thousand head of beef cattle, of the value of two hun- 
dred and forty thousand dollars, and three hundred head of saddle horses, 
of the value of six thousand dollars. That the said John McAusland, deputy 
assessor, as aforesaid, immediately after making the assessment list of the 
plaintiff as herelnbefore allégea, malled a copy thereof to the last knowa 
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post-office aaaress of the sald Olay & Forrest, to wlt, 663 Rookery Building, 
Chicago, Illinois, wlth postage thereon prepald. Admlts that no other no- 
tice of the assessment of plalntiff as aforesaid was glven to plaîntlff, or to 
the sald Clay & Forrest, other than the mailing of the copy of the assesS' 
ment Hst as aforesaid." 

Plaintiff sets forth in its feomplaint: 

"That on the day of June, 1896, plaintlfT, through Its agents, made 

application to the board of eounty eommissioners of said county of Gustei 
for an abatement of said alleged tax upon pétition and afUdavits duly verl- 
fied; that said board of county eommissioners absolutely refused to abate 
said alleged tax, or to grant plaintiff any relief in that behalf , but, on the con- 
trary, directed the treasurer of said county to Immediately proceed with the 
collection of said alleged tax; that the said treasurer of said county there- 
after threatened to proceed with the collection of said alleged tax by seizure 
and sale of such property belonging to said plaintiff as might be found 
wlthln the sald county of Custer; that a large expense would be attendant 
upon such proceedings, and plaintiff's property would be greatly damaged 
and Injured thereby; that, for the purpose of preventing the seizure and sale 
of the plaintiff's property upon such threatened collection of said alleged 
tax by said treasurer of said county, plaintiff Involuntarily, and under wrlt- 
ten protest, paid the said alleged tax, clalming the same to be Invalld and 
Illégal, and notifying the said treasurer, at the time of said payment and 
protest, that plaintiff would Instltute suit against said county to recover 
back the amount so paid, with Interest and costs." 

The défendant, in its answer, admits ail thèse last-named allégations 
of the complaint save the allégation that the said board of county 
eommissioners directed the treasurer of said county to proceed with 
the collection of said tax. 

Both parties made a motion for a judgment upon the pleadings, — 
the plaintiff upon the ground that the défendant shows by its answer 
that the tax was illégal, and admits that the same was paid under a 
protest, claùning its illegality. The défendant asks judgment upon 
the ground that the complaint does net state a cause of action, in this: 
that it does not appear that the plaintiff ever presented his claim to 
the board of county eommissioners of Custer county for allowance, 
as required, it is claimed, by the statute law of Montana, before an 
action could be maintained upon the same. It will be seen that, 
while there is a gênerai déniai of the facts that the said assessor listed 
said property on his own motion, there is the statement that the list- 
ing of said property was done upon the order of the board of county 
eommissioners of Custer county. It is not a question that seems to 
be well settled as to whether the plaintiff can rely upon thèse alléga- 
tions in defendant's answer. The gênerai rule is that each party is 
bound by the admissions made in his pleading. If the défendant 
makes an admission in his answer, the gênerai rule is that he is 
bound by the same. People v. Stockton & C. E. Co., 49 Cal. 414; 
Lee V. Evans, 8 Cal. 424. I think, under the pleadings in this case, 
the plaintiff may rely upon thèse admissions. The défendant cannot 
object to the plaintiff's adoption of the same as true. Section 3789 
of the Political Code of Montana (Sand. Ed. p. 324) is as follows: 

"Durlng the session of the board of county eommissioners It may direct 
the assessor to assess any taxable property that bas escaped assessment, or 
to add to the amount, number, or quality of property when a false or incom- 
plète llst has been rendered, and to make and enter new assessments (at 
the same tlme cancellng previous entrles) when any assessment by him is 



680 89 FJSDBRAL DEPORTER. 

deemed by the board so incomplète as to render doubtful the collection of 
the ta3ç; but the clerk must notify ail persons interested by letter deposited 
in the post office, postpald and addressed to the person interested at least 
ten days before action Is takçn, of the day fixed when the matter wlU be 
investigated." 

By the statements in the answer it wiil be seen that no notice was 
given to the plalntiff of the listing of its property under the order 
provided for in this section. The notice was given to Clay & Porrest 
after the listing of the property. The sending of the supplemental 
list to Clay & Forrest shows that it was known that they were the 
agents of jplaintifE. Dj.d the failure to give the notice before the list- 
ing of the property invalidate the tax? I think it did. The notice 
required by this section was for the protection of the taxpayer, and 
intended to give him a hearing before the listing of his, property in a 
supplemental list, and was jnrisdictional. Without such notice the 
board of equalization had no right to order the assessor to make the 
supplemental list. Cooley, Tax'n (2d Ed.) 362-366; French v. Ed- 
wards, 13 Wall. 506; Powder Kiver Cattle Go. v. Board of Commission- 
ers of Custer Co., 45 Fed. 323 ; Dykes v. Mortgage Co. (Kan. App.) 43 
Pac. 268. This tax was then exacted when it was an illégal tax; 
that is, a tax which could not be demanded under the laws of the 
State. The allégations of the complaint are that the plaintiff paid 
this tax under protest, claiming that it was illégal, and notifying the 
treasurer at the time that he would bring a suit to recover the same 
back from Custer county. This is admitted by the défendant in his 
answer. It does not appear that plaintiff ever presented a bill to the 
board of county commissioners of Custer county for thèse taxes so 
paid, and requested of said board that it ref und the same to plaintiff. 
Under thèse circumstances, can plaintiff maintain this action? 
Section 4024 of Political Code of Montana is as follows: 
"That in ail eases of levy of taxes, licences or other demands for public 
revenue, which is deemed unlawful by the party -whose property is thua 
tased or from whom such tax or licence is demauded or entorced, such party 
may pay under protest such tax or licence, or any part thereof deemed un- 
lawful, to the ofQcers deslgnated and authorized by law to coUect the same; 
and thereupon the party so payingor his légal représentative may bring an 
action in any court of compétent jurjsdictlon against the oificer to whom said 
tax or licence was paid, or against tjie county or municipality on whose be- 
half the same was coUected, to recover such tax or licence or pay any portion 
thereof under protest." 

Section 4025 of said Code is as follows : 

"In case it be determlned in such action that said tax or licence or any 
portion thereof so paid under protest was unlawfully collected judgment 
for recovery thereof and lawful interest thereon together with costs of ac- 
tion shall be entered tn favor of the plaintiff; and iipon being presented with 
a duly authentlcated copy of suëh judgment the proper oiiicer or offlcers of 
the county or muiilcipality whose officers collected or received such tax, shall 
audit and allow such judgment and, cause a warrant to be drawn * * • 
for the amount recovered by said Judgment in favor of the légal holder 
thereof; which warrant shall be paid in préférence to warrants of any other 
class drawn on such treasury." 

Section 4026 provides: 

"The remedy hereby provided shall supersede the remedy of Injunction 
and ail other remédies which might be Invoked to prevent the collection of 
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taxes or licences alleged to be Irregularly levled or demanaed, except In 
unusual cases where the remedy hereby provlded is deemed by the court to 
be Inadéquate." 

Thèse sections provide a remedy for the collection of money paid for 
or on account of an illégal tax to the treasurer or tax collector of 
any county or municipality of this state. It gives this remedy upon 
a State of facts that would not hâve warranted any légal remedy be- 
fore the passage of this statute. Formerly an action could not be 
maintained for the recovery of taxes paid to a tax collector, althongh 
the tax was illégal, unless the payment was made under a duress of 
person or property. The payment of an illégal tax under protest 
was not sufflcient to entitle a person to maintain an action to recover 
the money so paid. 18 Am. & Eng. Enc. Law, tit. "Payment," p. 220, 
and note. A payment made under protest does not imply any 
duress. Kailroad Co. v. Commissioners, 98 U. S. 541. A pro- 
test is a notice that the party maldng the payment does not con- 
sider that the party demanding the same bas the right to make the 
deraand. Id. 541, 544. There may also be added to this, perhaps, a 
notice that a party making the ptiyment of a tax considers the same 
illégal. The protest was suffi cient, as alleged in this case, to give 
this notice. Before this statute was enacted, a party paying an illé- 
gal tax under protest had a remedy against the tax collector, county, 
or municipality for a recovery of the amount so paid if the same was 
paid under duress of person or property. This was in pnrsuance of 
a coinmon-law right not given by statute. The claim against th(! 
county or municipality for the money so paid was a gcmeral one, and 
hence had to be presented to the board of county commissioners for 
allowance before an action could be maintained for the same. This 
was the condition of the law of Montana when the case of Powdor 
River Cattle Co. v. Commissioners of Custer Co., 9 îfont. 15.3, 22 
Pac. 383, occurred. The same condition of the law prevailed in Ne- 
braska when the case of Railroad Co. v. Commissioners, 98 U. S. 541. 
arose. Hère, under the statute under considération, the right of 
action accrued when the proper protest was made. The wording of 
the statute indicates this. After a jndgment is obtained against the 
county, a duly-authenticated copy of the same must be presented to 
the board of commissioners, and then the said board must audit and 
allow the same, and a warrant is to be drawn therefor, which shall be 
paid in préférence to warrants of any other class. As a compensa- 
tion for this duty on the part of the said board, it is provided that 
the remedy above given shall svipersede the remedy by injunction and 
ail other remédies which raight be invoked to jirevent the collection of 
taxes, except in imusual cases, when the remedy provided is deemed 
by the court inadéquate. This is a spécial sîatute, and is intended 
to give an exclusive remedy, except in unusual cases, where there is 
a dispute as to the legality of the tax between a taxpayer and a county 
or municipality. End. Interp. St. § 154. When a spécial and exclu- 
sive remedy is given by a statute, we look alone to it, and are required 
to follow it. A condition not named in the statute is not required. 

For thèse reasons, I hold that there was no necessity for presenting 
this claim of plaintiff to the board of county commissioners of Custer 
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«ounty for allowance before plaintiff could maîntain this action, The 
tax being an illégal one under the facts set forth in the answer, and 
paid under protest, the plaintiff was entitled to hâve the same re- 
funded to him. The complainant, under the statute cited above, 
stated a cause of action, and it was not necessary that it should be 
shown that there was any demand upon the county commissioners 
for a repayment of the same. The plaintlEE's motion for a judgment 
is sustained, and it is ordered that plaintiff hâve and recover of de- 
fendant the sum of $7,374.35, and légal interest thereon from the 
'■ — day of , and its costs of suit. 



BAREY et al. v. LAW.i 

(Circuit Court, District of Columbla. 1802.) 

1. Evidence— Admissibimtt of Unstamped Writings. 

An account rendered with an order by the debtor on a thlrd person to 
pay It Is not admissible, when not wrltten on stamped paper. 
8. Statute dp Frauds— Pbomisb to Pay Dkbt of Anothbk. 

A conditional promise to pay the debt of another îs wlthin the statute 
of frauds. 
8. Statute dp Fbauds— Note in Writing— Sufficiency. 

An unsigned entry In the promlsor's booka of account of a mémorandum 
of a bill rendered to a third person by the promisee Is not a sufiicient 
note In writing, under the statute of frauds, to support a promise to pay 
it. 

4 MoNEï Had and Rbceived— When Lies. 

Evidence that a debtor drew an order on another for the payment of an 
account, and that the drawee made a mémorandum of it in his books, 
and promlsed to pay the credltor the account. If he (the drawee) owed the 
debtor so much, does not support a count for money had and received 
by the credltor agalnst the drawee. 

Assumpsit. First count, money had and received; second, a spécial 
promise to pay for planks and timber sold by the plaintiffs to Bryan, 
in considération that the plaintiffs would forbear to sue him; third, 
indebitatus assumpsit for planks, etc., sold to the défendant himself. 

The case in évidence was that Bryan had contracted with Mr. 
Law t,o build stables and fumish materials; that Bryan purchased of 
the plaintiffs planks, etc., to the amount of |135.97. Bryan, at the 
foot of the plaintiffs' account rendered, drew an order on Mr. Law, 
in thèse words: 

"Sir: Please to pay to R. & 6. Barry the above account, belng lumber 
used in building your stables, and charge your humble serv't B. Bryan. 
"To Tho. Law." 

This order was not on stamped paper. 

The défendant on the 6th of December, 1800, made an entry in his 
books, as follows: "Stables on Sq. 693, Dr. To am't of Capt. Barry's 
bill, 1135.97," — and promised the plaintiffs that, if so much was due by 
him to Bryan, the bill should be paid. 

1 Xhis case has been heretofore reported in 1 Cranch, C. C. 77, and Is now 
publlshed in this séries, so as to kiclude therein ail circuit and district court 
cases elsewhere reported whlch hâve been inadvertently omltted from the 
Fédéral Cases. 
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THE COUET refused the order to go in évidence to the jury, because 
it was not stamped. 

They also instructed the jury tliat thé plaintiffs could not recover 
on the défendants promise, unless he had signed a note in writing 
promising to pay, etc., that its being a conditional promise did not 
take it out of tlie statute of frauds, and that the entry in the defend- 
ant's books was not a sufiScient note in writing to charge the défend- 
ant. 

They refused to instruct the jury that, if at the time of the promise 
the défendant was indebted to Bry'an in a sum equal to the plaintiffs' 
claim, the évidence was applicable to the count for money had and 
received. 

KILTY, C. J., absent. 



TERRIBLE MIN. CO. V. ARGENTINE MIN. 00.* 
(Circuit Court, D. Colorado. November, 1883.) 

1. Mines— Location— DiscovBHT Bhaft. 

A valid location of a minlng claJm must show In the discovery shaft a 
veln or Iode of yaluable ore In rock In place. 

2. Samb. 

If a miner, after sinklng a shaft, fails to find a Iode, and then sinks 
another shaft, In which he does flnd one, he may make the latter hls dis- 
coVery shaft, on which location may be based. 
8. Same. 

A location Is not valid beyond the limits of the Iode on which the dis- 
covery is based. 

Action by the Terrible Mining Company against the Argentine, 
Mining Company. 

HALLETT, District Judge (orally). That the plaintiff bringing 
his action to recover possession of a mining claim, must show a good 
location in compliance with the statute in respect to locations; i. e.: 
he must show in his discovery shaft a vein or Iode of valuable ore, 
in rock in place, as well as compliance with the statute in other re- 
gards. The miner is not bound to make the ârst shaft or opening 
which he may sink, his discovery shaft. If, after sinking in one place, 
and failing to flnd a Iode, he sinks in another, and finds one, he may 
make the second his discovery shaft, on which location may be based. 
That it is compétent for him to make any shaft he may sink his dis- 
covery shaft, but it must disclose a Iode or vein in rock in place, not 
simply minerai in a fragmentary condition. A location is held valid 
only to the estent of the Iode which is included within it. If a loca- 
tion is extended beyond the limits of the Iode, in so far as it goes be- 
yond the Iode it is held invalid, for the reason that the location gives 
no right to the surface, except in connection with the Iode. 

1 This case has been heretof ore reported in 5 McCrary, 639, and Is now 
published In this séries, so as to inelude therein ail circuit and district court 
cases elsewhere reported which bave been inadvertently omitted from the 
Fédéral Reporter. 
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BRAZBIi T. EATJ CLAIRE MILL-SUPPLT GO. 

(Circuit Court, W. D. Wlsconsin. Octol>er 25. 1898.) 

No. 294. 

1. Patents— Validitt—Improtkd Snowplows. 

The Brazel patenta, Nos. 298,441 and 367,694, for Improvements In snow- 
plows, are vold for want of invention or patentable novelty, and were 
antlcipated, more partlcularly by the Wyman Canadlan patent, issued 
in 1873, and the Béer patent, No. 97,474, and, as a machine for cuttlng 
ruts, by an unpatented machine made and used in the plneries in Wis- 
consln in 1880. 

3. Samb— MechanicaIi Equitalbnts. 

Adjustable wlngs attached to a snowplow, In the rear of the plows 
proper, for the purpose of carrylng the snow loosened by the plows 
further away, are the équivalents of a rear set of plows used for the 
purpose of throwlng the snow removed by the forward plows to a greater 
distance. 

Suit in Equity for the Infringement of a Patent 

Watts S. Humphrey, for complainant. 
Paul & Hawley, for défendant 

BUNN, District Judge. Tliis is an action brought to restraîn the de- 
fendant from infringing two letters patent for improvements in snow- 
plows. The flrst patent was issued May 13, 1884 (No. 298,441), and 
the second on August 2, 1887 (No. 367,694). Infringement is alleged 
of the flrst claim of the 1884 patent, which is as follows: 

"(1) The eombinatlon, with the plow frame or main frame and the sup- 
portlng runners, of the adjustable plows. G, the adjustable pivoted wings, 
B, and hinged bars, F, substantlally as and for the purpose set forth." 

And of the second and third claims of the 1887 patent, which are as 
follows: 

"(2) In a snowplow, the combination, with a central supporting beam hav- 
ing a bobsled secured at each end thereof and to suitable side beams, of 
moldboards mounted in connection with the said side beams, extension 
wings hinged in the rear of sald moldboards, and a supplemental plow, 
adapted to be ralsed and lowered, oijerating in eonjunction with the central 
and side beams ahead of the moldboards, substantlally as deseribed. 

"(3) In a snowplow, the combination, with a central supporting beam hav- 
ing a bobsled secured at each end thereof and to suitable side beams, said 
beàms havlng moldboards arranged on each side thereof and in connection 
therewith, of an indep.endently operating plow arrangea in front of the sald 
moldboards, and adapted to be raised and lowered, substantlally as de- 
seribed." 

By the spécifications and drawings of the first patent, it appears 
that the device consists of an ordinary bobsled having longitudinal 
beams, supported upon the crossbars of the front and rear sleds. 
Upon this frame are placed two moldboard plows with means for rais- 
ing and lowering them. Behind thèse plows, supported upon the 
same frame, are diverging wings, one on each side, pivoted or hinged 
at the front ends to the beam, and having their rear ends connected to 
the hinged bars. The plows are thus adjustable vertically in order' 
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to regulate the depth to which they are to enter the snow. Thèse 
plows throw the snow laterally to the sides of the sied, and the diverg- 
ing wings carry it still further away. This is substantially ail there 
is of the 1884 devlce. The 1887 patent shows the same machine 
mounted on bobsleds, but with the addition of two adjustable plows 
placed in front of the plows of the 1884 patent, either one or both of 
which supplemental plows may be used; the purpose of thèse addi- 
tional plows being to eut the core of snow left in the center of the road 
by the plows of the 1884 patent, and throw the snow out laterally, so 
that it will be caught and thrown to either side by thèse other plows. 
Thèse plows are adapted to being drawn by horses or oxen, for making 
or clearing out a road for sleighs or sleds. The function and pnrpose 
of the complainant's invention seems to be much like that of any snow- 
plow. It cuts a road the width of a logging sied, rolls and pushes the 
snow outside the track and away from the roadbed upon either side, 
and cuts ofl the knolls and hummocks of snow and ice ("cahots," as 
they are called in the Canadian patent in évidence), making the road 
comparatively level, and workable for sleds and teams. It is claimed 
by complainant's expert that the machine is a roadmaker as well as a 
roadbreaker, and may be used as a rutter to eut ruts for the sleigh run» 
ners, but the distinction does not seem to be important. So far as 
appears, complainant's machine works much the same as any other 
snowplow used for the purpose of breaking out a road which would be 
already passable except for*the snow. It would not remove stumps 
or trees or bowlders or cradle knolls. Many and varions patents 
hâve been introduced by the défendant, and other testimony given, to 
show the state of the art at the time plaintiff's patents were issped. 
The court has carefuUy gone through with thèse, and the conclusion 
which I hâve reached is that the patents in suit disclose no patentable 
invention or novelty over and above what is shown in prier patents. 

It would be perhaps too much to say that none of thèse patents 
disclose what amounts to invention, or that, if the complainant was 
a pioneer in the art of making snowplows, his patent should not be 
sustained. He has, no doubt, a useful machine; and, if he were the 
first that had constructed a snowplow, very likely it should be held 
that his patents show inventive skill. At the same time, it is ap- 
parent that the radical idea and notion of ail thèse plows is very ^old. 
They are ail modeled upon the old forked tree crotch, hewn out and 
drawn through the snow of a road by a team of oxen, with a chain 
hitched to the pointed end of this rude, V-shaped instrument. This, 
and its immédiate successor, the V-shaped frame, made of timbers and 
plank,with plank sides for moldboards,has been used in New England 
and New York since the landing of the Pilgrims. The changing thèse 
plank sides of the plow into steel or iron, and mounting them upon a 
frame of wood, to be drawn upon a sied, is a useful improvement, but 
seems more a matter of convenience, in getting something more ef- 
fective and durable, than of inventive skill. And then to make thèse 
plows adjustable vertically or laterally, which was the next step in 
the improvement, and adding more plows to précède or follow, to 
make the work more perfect, — ail thèse things would naturally sng- 
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ge$t themselves to a Sensible person, wliéther a aedianic or not, who 
shouia hâve use for thèse plows. ;, 

But> allolving complainant's device, as shown by bis différent models 
in évidence, to show inTention, provided it were ail new in the art, so 
that the court could allow him a broad construction as to a pioneer, 
still it remains to be said that, instead of inventing any one thing 
in his combination of useful devices, they were each and ail old and 
in use at the time his patents were issued. They were also used in 
the same way, each part perf orming the like function as in the com- 
plainant's patents. No new or useful force or resuit has been pointed 
ont as coming from the complainanfg combination of other people's 
devices. Without considering the varions other patents in évidence, 
showing the state of the art, and that one or more of complainant's 
devices are shown in them, there is one (the Wyman Canadian patent, 
issued to Kiley Wyman in May, 1873, 11 years before complainant took 
out his first patent) which I believe shows ail the essential éléments of 
complainant's device. The défendant'» expert, Mr. See, correctly 
points out the things shown in this Wyman patent, a model of which 
is in évidence, as foUows: 

"First. A snowplow having front and rear bobsleds. Second. Two tîm- 
bers connected to the bobsleds, and f orming a frame. Thlrd. Vertlcally ad- 
jiistable plows attached to the timbers between the front and rear bobsleds. 
Fourth. Kear plows which are the équivalents of the hinged wlngs of the 
Brazel patents." - 

la! référence to the opération of the Wyman machine, Mr. See says: 

"It frould seem to me that the snowplow of the patent In suit was utterly 
incapable of dolng anything which the plow of the Wjanan patent Is not 
capable of, under the teachings of the Wyman patent, and that the capaclties 
are not only there, but that Wyman' s instrumentalities for reaching the 
capaclties are the substantlal équivalents of those set forth In the patent in 
suit." 

The most important différence in the two patents seems to be that, 
instead of having the pivoted or hinged wings arrangea in the rear of 
the plows, the Wyman patent providied a rear set of plows for the pur- 
pose of throwing the snow removed by the other plows further away, 
outside of the sleigh track. It seems quite apparent that thèse two 
devices are the équivalents, the one of the other. Wyman, in his 
patent, states that plows of any suitable shape may be used, accord- 
ing to the nature of the work to be performed, and that "in some 
cases a shovel plow will be best; in others, a plow having a horizontal 
chisel edge, and moldboard to throw cuttings to any desired side." 
Thèse pivoted or hinged wings, also, were not new with complainant. 
They appear in the Béer patent. No. 97,474, substantially the same as 
in the Brazel patents. This appears clearly enough in the spécifica- 
tions, as foUows: 

"F, F, are large plates or wings, pivoted to the sides of the frame, D. ïhe 
wings, F, are pivoted or hinged at their front ends, and can be swung on their 
pivots, so as to brjng their rear ends more or less far apart. By adjusting 
the position of the wings, F, the wldth of the road to be cleared is regulated. 
The wings hâve inward-projecting perforated arms, e, which can, by suita- 
ble pins, f, be locked, to lock the wings Sn the desired positions." 
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I am unable to see anytliing material in complainant's patents that 
is not shown in the préviens patents. There is one otlier différence in 
structure between the Wyman patent and the complainant's: Wyman 
arranges a pair of plows, with moldboards, side by side, to form bis 
snowplow, and makes them adjustable laterally, so that, if tbey are 
placed some little distance apart, they will produce ruts or channels 
in the road upon each side of a central core of snow, in which the 
sleigh runners will pass. If set close together, no such core of snow 
will be left. So that you can make the road level, or leave a core in the 
middle, I suppose, according to your idea of putting water on the track, 
— whether it be désirable to sprinkle the track ail over, or only in the 
ruts. Brazel constructs bis in two ways: First, with the mold- 
boards together, as in his "flrst model of 1884 patent"; and, second, 
with the moldboards separated. Wyman puts a pair of plows side by 
side, with a mechanism to adjust them laterally, so as to hâve them 
close together, or more removed from each other. But the diiïerence 
does not seem to be material. The Wyman patent, in this respect, — 
at least in theory, — would seem to be somewhat superior in excellence, 
on account of the adjustability of the plows laterally. I cannot see 
that there is much new about either, or that they show much, if auy, 
invention. Moldboards, double and single, hâve been used in con- 
nection with road plows and scrapers for many years, in grading high- 
ways and railroads; and a double moldboard opérâtes, in a snowplow, 
in turning the snow two ways, much as it would, and always bas, in 
digging ditches in the ground. And, when you hâve one mounted on 
a bobsled, it is no great évidence of genius to add another having a 
similar opération. They are, no doubt, more lasting and effective 
than if made of wood ; but the principle of opération is much the same, 
and the change of material is not necessarily invention. Of course, 
it might be in some cases, but I cannot think it is in this. 

A serions inroad is made upon the complainant's claim of operating 
his plows as a rut cutter by the évidence showing that an adjustable 
rutter similar to that used by défendant bas, in connection with 
snowplows, been used in the logging camps of Clark county from 
the fall of 1880. The évidence on this subject is quite clear and satis- 
factory, and, I think, comes fairly witbin the rule requiring certainty 
in oral évidence showing anticipation. It is sworn to by many ap- 
parently disinterested witnesses, and the time is fixed by entries in 
account books, and by other contemporary transactions, so that I can- 
not doubt the truth of the testimony. This device for a rut cuttor 
was made by one Gilbert Johnson, a blacksmith at Hewittsville, who 
testifies very fully and circumstantially in regard to it, as do several 
other witnesses. It was made at the suggestion and under the di- 
rection of James Hewitt, a leading lumberman at îv'eillsville, to Le 
used in his logging camps in Clark county, and was so used unti! it 
was worn ont, and others made in its place. It is ver}' succiuctiy 
desicribed by Mr. Hewitt, in his testimony, as follows: 

"Q. Coulfl yoTi describe that device, — tell how it was made, — in a gênerai 
way? A. Well, it was a simple and cheap got up sied; the runners the sanio 
-width as a logging sied, with a hole eut ont in the hottom of the runners 
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wJth a tnlfeput In, the same ahape as a knlfe in a Jack plane, to eut the Ice, 
ïastened wlth a boit to raise or lower It,— put In the center of the runner. 
Q. Where dld you flrst see that rut cutter? A. I saw It when It was being 
bullt, and In fact It was my suggestion,— the building of it. They had the 
wholè crew'cutting ruts -with axes; and I told my brother to get up some- 
thing to do that with a team, and I gave him my idea, and he and Gilbert 
went at It and got it up." 

Another witness, Louis Brillîon, describes the device and its work- 
ing, as foUows: 

"Q. Please look at thls sketch made by Mr. Johnson, and state whether the 
flrst sketch, which is marked 'Rut Cutter,' properly shows the device as you 
used it the flrst winter ou Wedge's creek. A. Just as near as I could make 
it myseif. This is the runner, and this Is the boit that held the knife in 
position there. Thls slot eut in the knife where the figure 5 is, is to raise 
or lower it It is probably two inches long. The slot maltes an inch wide. 
The knife, when we flrst commenced making them, they were made of about 
half-lnch Iron; and we used to take a small pièce of steel, and plate them 
with thin steel on the side, but late years we got heavy steel. This knife 
goes in hère and^fastens, a beam goes hère and hère, and that was about ail 
there was to it 'Q. Now, how did you use the device in making the road? 
A. Well, sir, we used it when the track got fllled up with ice. We used to 
take this road gouger, and put on a pair of horses, or four horses,— we dld 
not hâve as good horses then as we hâve now,— and let down this knife 
through the slot about an Inch, and we run her the fuU length of the logging 
road down to the landing; and. If It did not eut enough to give satisfaction, 
if it was not deep enough, we also run it back again from where we started, 
eut it twlce, which would inake about an Inch or two inches of a rut; and 
we run it once a week, and soinetimes twiee. If we had no snow weather, 
*nce a week was enough. If it snowed, we run our snowplow ahead of 
this, and took the snow out of the road, and brlng the gouger af ter the plow, 
and the water tank after that; and when we got to the landing we would 
hâve a good road." 

The évidence shows that at ârst the knife or plane was too narrow, 
and they made a wider one, which worked well and satisfactorilj, 
and did the work which it had required many men to do. No inven- 
tion was claimed for this device by Mr. Hewitt. He simply made 
it for his own use, to satisfy a want felt in his own camps. Probably 
it required no inventive skill to make it. The knife or chisel was 
adjustable vertically, like an ordinary wood plane. The défendant 
admittedly uses substantially this device in connection with an ordi- 
nary snowplow such as had been in use many years bef ore the date 
of complainant's patent. Cîomplainant allèges that by such use it is 
infringing his patent. I am of opinion, with defemdant's expert, Mr. 
See, that it is not to be found in or inferred from the complainant's 
patent and spécifications. But if it is, and the court bas been unable 
to fl.nd it, I tidink, without doubt, the ccmplainant was anticipated by 
about four years in his invention by the use of the Hewittsville rutter. 
The évidence shows, not only that défendant is using a rut cutter or 
jack plane attached to a sied to shave off the "cahots" in the sleigh 
tracks, but that the same device has been in use in the lumber camps 
of Wisconsin since the winter of 1880 and 1881; the flrst patent of 
complainant being issued in 1884. The complainant does not claim 
the spécifie construction of the rut cutter used by the défendant, but 
nevertheless allèges infringement in the use, on the ground that com- 
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plainant is a pîoneer in tke art, was the flrst to make an operative 
snowplow for the making and cleaning of roads, and is therefore en- 
titled to a broad construction for Ms patent. It is évident that tlie 
complainant's patent cannot be stretched to corer tlie defendant's 
adjustable rqtter, without making it cover also the Hewittsville ad- 
justable ratter; and, if the defendant's rutter is an infringement of 
the complainant's device, the Hewittsville rutter must be an anticipa- 
tion. Knapp V. Morss, 150 V. S. 221, 14 Sup. Ct. 81; Miller v. Manu- 
facturing Co., 151 U. S. 186, 14 Sup. Ct. 310. I think the évidence 
shows that the complainant is net by any means a pioneer in the art 
of making snowplows, and should be limited to the spécifie construc- 
tion shown in his patent. Thèse the défendant does not use. There 
is more différence between the Brazel patent and the snowplow and 
rut cutter used by the défendant than there is between the Wyman 
and Brazel patents. And I can see nothing in the Brazel patent that 
does not appear in the previous patents, while in the Wyman patent 
is presented every essential principle of structure or opération seen 3n 
the complainant's device. The complainant's bill of complaint will 
be dismissed, with costs. 



PEASE V. WHITE MFG. CO. et al, 

(Circuit Court, D. Minnesota, October 10, 1898.) 

Patents— Want of Invention— Woten Wirb Mats. 

The Pease patent, No. 399,554, for a woven-wire mat and scraper, as 
to clalm 3, Is void for lack of invention or patentable novelty. 

This is a suit for infringement of a patent and for an accounting. 

P. H. Gunckel and W. H. Blodgett, for complainant. 
A. G. Paul, for défendants. 

LOCHEEN, District Judge. This suit was brought to reetrain the 
défendants from alleged infringement of letters patent No. 399,554, for 
woven-wire mat and scraper, issued to complainant March 12, 1889, 
and for an accounting of profits. On the hearing it was conceded that 
May 1, 1885, should be taken and accepted as the date of complain- 
ant's alleged invention. The complainant contends that the mat 
and scraper woven of spiral wires, manufactured and sold by the de- 
fendant the White Manufacturing Company, infringes claims 1 and 3 
of the complainant's said patent, wherein he claims as his invention : 

"(1) As an Improved article of manufacture a wire mat and scraper com- 
posed of a System of primary coils Interwoven wlth each other, and a 
transverse System of locking coils interwoven with each other and with the 
primary colis, the turns of the locliing coils lying outside of the successive 
primary colis, whereby the several colis are held agalnst depthwise move- 
ment oh each other, ail substantlally as described." 

"(3) In combination, In an interwoven fabric of spirals of wlre, the pri- 
mary fabrlc and the secondary fabric, the coils of the two sets crossing each 
other and Interwoven, so that the planes common to the points of intersec- 
tion In the two sets are approximately coïncident, aU substantlally as de- 
scribed." 
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The drawings in complainant's patent, wMle within the description 
of claim 3, show only the fabric particiilarly described, in language 
less broad, in claim 1; having a sjetem of primary coils of spiral wire 
interwoven with eacli other, and a transverse System of locking coils 
of iike wire interwoven with. each other and with the primary coils, 
so that the turns of the locking coils lie outside of the turns of the 
successive primary coils, each bracing against the other. The only 
différence between the fabric shown by said drawings and described 
in said claim 1 of complainant's patent and the alleged inf ringing fab- 
ric of the défendants is that in the latter the turns of the locking coils 
do not lie outside of the turns of the primary coils, but are inter- 
twined with the turns of the primary coils. The complainant con- 
tends that this variation is immaterial, and that the defendant's fab- 
ric is in ail substantial respects the exact équivalent of the fabric 
shown in the drawings, and described in claim 1 of complainant's pat- 
ent, and that it is clearly covered by claim 3 of said patent 

The défendants contend that complainant's patent is invalid for 
want of novelty and invention, in view of the state of the art at the 
date of the alleged invention, at least in respect to the broad language 
of the third claim of that patent. The évidence shows that at the 
date of the alleged invention, May 1, 1885, the art of weaviug and 
locking transverse into parallel spiral coils of wire, in the making of 
wire fabrics for varions uses, was old and well known. This is shown 
in patent No. 124,927, issued March 24, 1872, to W. D. Adams, for 
improvement in spring-bed bottoms and sofas, showing a wire fabric 
in which parallel coils of epirals running in one direction are not inter- 
locked with each other, but are interlocked with transverse similar 
coils at each crossing. In his speciiications he mentions that spring 
beds had theretofore been made of spiral coils horizontally an'anged in 
parallel Unes, and twisted or wound into each other, forming a web, 
but with no springs or filling running crosswise. The combination 
of the Adams method with this old method described in the same pat- 
ent will produce the défendants' fabric, if the interlocking of the par- 
allel and transverse coils are coïncident. In patent No. 140,160, is- 
sued June 24, 1873, to J. W. C. Petere, for improvement in woven- 
wire fabrics, a fabric of spiral wire woven into another similar fabric, 
so that one ply alone cornes to the surface on one side, and the other 
ply on the opposite side, is shown; and hère, also, a mère variation in 
the interlocking of the wires would produce the défendants' fabric. 
In the Canadian patent issued April 30, 1884, to Henry Théodore 
Windt, for improvement in door mats, there are also shown two séries 
of wire spirals at right angles to each other, interlocked together both 
parallel and crosswise, for bracing and support, forming a single fab- 
ric, but so linked as to présent ridges on each surface instead of the 
level surfaces of complainant's and défendants' mats. 

It is plain, therefore, that, at the time of the complainant's alleged 
invention, the art of making fabrics of spiral wire with parallel coils 
locked together, and interlocked with Iike transverse coils also locked 
together, wa^'bld and well known, as was also the fact that the man- 
ner of locking and interlocking the spirals could be varied largely, 
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and the meshes made loose or close, flexible or rigid, as desired. In 
that State of the art, I am brought ta .the conclusion that there waa 
no invention or patentable novelty in the complainant's weave of wire 
fabrics, within the pùrview of the patent laws. "It wâs never the 
object of theee laws to grant a monopoly for every trifling device, every 
shadow of a shade of an idea, wMch would naturally and sponta- 
neously occur to any skilled mechanic or operator in the ordinary prog- 
ress of manufactures. Such an indiscriminate création of exclusive 
privilèges tends rather to obstruct than to stimulate invention." At- 
lantic Works V. Brady, 107 U. S. 192, 200, 2 Sup. Ct. 225; Slawson v. 
Kailroad Co., 107 II. S. 649, 654, 2 Sup. Ct. 663. 

Claim 3 of complainant's patent cannot be sustained as covering 
ail such fabrics where the planes common to the points of intersection 
in the two sets of spiral wires are approximately coïncident. Waiv- 
ing the considération of the vagueness which the word "approxi- 
mately" introduces into the claim, the state of the art was such at the 
date of complainant's alleged invention that planes of such points of 
intersection were matter of choice to operators in varying the con- 
struction and appearance of a well-known fabric. If the peculiarity 
in the weave described in claim 1 of complainant'si patent, and shown 
in the drawings in that patent, in respect to the turns of the locking 
coils lying outside of the successive primary coils, is of any use or 
value, it may be regarded as patentable. On the hearing that pecul- 
iarity was not, by the complainant, claimed to be either useful or 
valuable; and, if it is, there is no infringement, as that peculiar lock- 
ing device is not used in the construction of défendants' fabric. 

Let a decree be entered dismissing the bill of complaint, with coste. 
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thbnbWaek. 

(Clrcnlt Court of Appeals, Thlrd Circuit September 20, 1S98.) 

No. 1, 

OOLMSION— TUG AND TOW WITH StkAMBE— CHANirai.S AND PlBIlS. 

A tag with a barge in tow was slowly passing eut from lier pler Into 
the Hudson river, liavlng given tlie usual long whistle to notify vessels 
of her approach, when she recelved two short whistles from a steamboat, 
and stopped to allow her to pass to the westward. The steamboat failed 
to starboard her helm, in accordance with her own signal, until it was 
too late to avoid collision with the barge, although It was midday, and 
she had plenty of water way to pursue a safe course. Held, that the 
steamboat was solely at fault, the failure to observe her plaln duty being 
gross négligence. 

Appeal from the District Court of the United States for the District 
of New Jersey, 

Flavel McGee, for appellants. 
Eobert D. Benedict, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BKADFOED, 
District Judge. 

BRADFOBD, District Judge. The lihel in this case was filed by 
the Kçickerbocker Ice Company, owner of the barge Barmore, against 
the steamboat Newark, to recover damages for injuries sustained by 
the barge in a collision with the steamboat on the Hudson river a 
short distance off the end of pier No. 47, On the easterly side of the 
river, August 30, 1895. The steamboat was adjudged by the court 
below to bave been solely at fault, and it was decreed that the libelant 
recover accordingly. A careful examination of the évidence has 
satisfled us that the decree should be afïirmed. No culpability ap- 
pears on the part of the barge, or of the tug E. G. Townsend, which 
had the barge in tow on the occasion in question. While slowly 
passing out under one bell and before leaving the slip the tug biew 
the usual long whistle to notify vessels on the river of its approach. 
When the steamboat gave her flrst signal of two short whistles the 
tug with the barge promptly stopped in order that the steamboat 
might safely pass up the river to the westward of them. The signal 
thus given by the steamboat was a notification to the tug and barge 
that she would so pass to the westward. If the steamboat had, upon 
flrst blowing her whistle, immediately put her helm to starboard she 
would, according to the évidence, hâve swung suflficiently to port to 
enable her to clear the barge. But this she omitted to do; and 
when she did starboard her helm it was too late. It was in the 
mlddle of the day, she had plenty of water way and there was nothing 
to prevent her from pursuing a proi)er and safe course. Nothing but 
gross négligence can account for the omission by the steamboat to 
observe her plain duty. The decree of the court below is afiSrmed. 
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KtJBBBR TIRE WHEEL CO. v. COLUMBIA PNEUMATIC WAGON 

WHEEL CO. 

(Circuit Court, S. D. New Yorls. September 16, 1898.) 

1. Equitt Pbactick— Motion fok Lbavb to Takb Proofb. 

Notice of a motion for leave to take testimony in sur rebuttal should 
set forth specifically the précise facts which the applicant desires to prove. 

2. Patents— Suit fob Infbinsement— Leave to Take Proofs. 

Leave wlU be granted a défendant, to take testimony in sur rebuttal 
to show tliat decrees put In évidence In rebuttal, whlch appear upon their 
face to show a décision by the court after opposition, were not In fact 
80 rendered. 

Motion for Leave to Take Proofs in Sur Rebuttal. 

Caiarles W. Stapleton, for the motion. 
Paul A. Staley, opposed. 

LACOMBE, Circuit Judge. Inasmuch as the rebuttal testimony 
is supposed to close the proofs, any application for leave to take sur 
rebuttal should set forth specifically, and not in gênerai tenus, the 
précise facts which applicant wishes to prove. A notice of motion, 
such as is given hère, for leave "to take proofs in sur rebuttal," is 
altogether too vague. Inasmuch, however, as there are indications 
in the accompanying affldavits of some of the facts now sought to be 
proved, and the motion has been argued at length, it will be disposed 
of despite the defects in the notice. 

1. As to any of the decrees put in évidence by complainant in re- 
buttal, which appear upon their face to show a décision by the court 
after opposition, défendant may show that they were in fact entered 
by consent, or by collusion, and under some arrangement whereby, 
although the decree would apparently évidence acquiescence by de- 
fendant decreed against, both parties to such decree agreed that be- 
tween themselves it should mean nothing of the kind. 

2. As to any particular sample of tire introduced by complainant on 
rebuttal, and testified to by complainant's witness as being of some 
particular kind, or grade, or quality, or composition of rubber, de- 
fendant may show that it is in fact of some other kind, or grade, or 
quality, or composition. 

3. As to any samples introduced by complainant on rebuttal as 
"samples of Du Bois tires," défendant may show that they are not in 
fact "samples of Du Bois tires." 

4. Défendant may show the method of applying tires used by com- 
plainant at and prior to the time of the commencement of this suit. 

In ail other respects the motion is denied. Proper practice would 
require défendant to set forth the names of the witnesses by whom 
it expects to make thèse sur rebuttal proofs, or to give proper excuse 
for their omission. It must be assumed, however, that, before mov- 
ing, défendant ascertained that it could procure such testimony. It 
would seem, therefore, that two weeks from the entry of this order 
should be abundant time in which to put it in, and, inasmuch as the 
printing of the rest of defendant's record may go on meanwhile (as 
suggested on the hearing) and the sur rebuttal proof must necessarilv 
89 F.— 38 
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be short, défendant, as a condition of the relief granted, must accept 
notice ofûnalhearinè' far October term, and case inay be put on 
the calendar. 



NORTHERN PAC. RY. CO. V. CUNNINGHAM. 

(Circuit Court, D. Washington, S. D. October 14, 1898.) 

Animals— Injonction to Prbvent Trkspass— Bight op Pasturage. 

In tlie State of Washington, where, by statute. the pasturing of sheep 
on the lands of another -çyithout his consent, whether Inclosed or unin- 
closed, is made unlawful, it is not a défense to a suit to enjoin such 
pasturage to allège that complainant's lands comprise every alternate 
section, that they are uninclosed, and that It Is necessary for defendant's 
sheep to pass over them In order to reach the intervening uninclosed sec- 
tions, which are owned by the government, and oh whlch défendant, in 
common with ail citizens, had a license of pasturage; as the right of way 
to pass over lands does not give the right of pasturage. The matter so 
pleaded, however, is proper to be considered as a partial défense, and in 
determining the limlts and conditions of any injunction to which com- 
plairiant may be entitled. 

This is a suit in equity to enjoin défendant from pasturing sheep 
on uninclosed lands of complainant. Heard on exceptions to answer. 

Crowley & Grosscup, for complainant. 
A. S. Bennett, for défendant. 

HANFOKD, District Judge. This is a suit for an injunction to 
restrain the défendant from pasturing sheep upon uninclosed lands 
owned by the plaintiff, situated in Yakima county, in the state of 
Washington, said lands being part of the land grant to the Northern 
Pacific Éailroad Company. The answer sets up that the lands re- 
f erred to in the plaintifE's bill of complaint are alternate ' odd-num- 
bered sections, and thàt the same are uninclosed, and the boundaries 
thereof unmarked, the original survey stakes set at the section corners 
having been deetroyed; that the alternate even sections are public 
lands of the United States, upon which the plaintiff claims the right, 
as a licensee of the government, in common with ail other citizens, to 
pasture sheep; that it is impossible for the défendant, or others hav- 
ing the right, to use the vacant uninclosed grazing lands belonging to 
the United States in the vicinity described in the complaint without 
crossing over the alternate odd-numberèd sections to which the plain- 
tiff claims title; that the défendant is innocent of any intention to 
trespass upon the plaintiff's lands ; and that his sheep do graze upon 
the plaintiff's lands only to a limited extent, which the défendant is 
unable to prevent, because of the failure of the plaintiff to inclose its 
lands, or to mark the boundary line separating the odd-numbered 
from the alternate even-numbered sections. The plaintiff bas flled 
exceptioné on the ground that the matters so pleaded in the answer do 
not constitute a défense. 

In the argument, counSel for the défendant has presented with 
earnestness and ability the f ollowing propositions : 

"(1) ïhat in àll such grants or conveyances— that is, where the land 
granted is entlrely surrounded by the land reserved to the grantor, and vice 
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versa— tliat there is a way of necessity which passes to the grantee, on the 
one hand, and Is reserved by the grantor, on the other, to pass across the 
land granted or reserved, as the case may be, to reach its ovyn land,. 

"(2) That this right goes with the land, and passes to any person using 
the land, with the consent of the owner, whether it be a tenant or a licensee, 
golng there with the permission of the owner. 

"(3) That the défendant in this case, In common with ail citizens of the 
country, is a licensee of the government in the use of its public lands for 
grazing purposes, and goes there to use the land with Its permission and 
authority, and therefore, as long as such implied permission and authority 
continue, bas the same right to go across plaintiff's land to reach the gov- 
ernment sections, as against the plaintiff, as the government Itself would 
hâve." 

I can, and do, give the défendant the full benefit of the above propo- 
sitions in their entirety; but, having done this, I am still far away 
from the conclusion which the defendant's counsel has endeavored to 
draw frOm thèse propositions. A way of necessity can be claimed 
only on the ground of necessity. The right is limited to the single 
purpose of affording access to premises which would otherwiee be in- 
accessible, and under this prêteuse there can be no légal or équitable 
claim to an easement in ail of the lands surrounding the premises to 
which the right of access may be claimed, nor to any greater area 
than is reasonably sufBcient for the purpose of a highway. In face 
of the facts pleaded in this answer, the plaintiff would hâve no case 
if the object of the suit was to restrain the défendant from driving 
sheep across its lands for the purpose of pasturing the same upon the 
alternate sections owned by the government. But the purpose of 
this suit is différent. The plaintiff complains because the defend- 
ant's sheep consume the entire crop of grass upon its lands, and are 
doing permanent injury to the land itself, by destroying the roots of 
the grasses, and poisoning the lands; and it is no answer to this 
complaint for the défendant to say that he claims an easement and a 
right to use sufficient of the plaintiff's lands as a highway to gain 
access to other lands where he may lawfully take his sheep for pastur- 
ing. 

The case of Buford v. Houtz, 133 U. S. 320-332, 10 Sup. Ct. 307, 
upon which the défendant relies, would be conclusive in his favor upon 
this hearing, if the local law upon which that décision rests pre- 
vailed in this state. In the opinion by Mr. Justice Miller, the su- 
prême court is careful to make it clear that in Utah, where the case 
arose, the rule of the common law, that the owner of domestic ani- 
mais should be liable for their trespassing upon uninclosed land of his 
neighbor, does not prevail, but, on the contrary, his right to permit 
them, when not dangerous, to run at large, without responsibility for 
their getting upon such land of his neighbor, is a part of the statute 
law. The opinion is instructive, and as I must, before the final dé- 
termination of the righte of the parties, give prominence to the impor- 
tant différence in the local law affecting them from the law ot Utah, 
which controlled that décision, I deem it proper to insert hère a qnota- 
tion of suflacient length to show clearly the considérations upon which 
the décision rests: 

"AVe are of opinion that there is an implied license, growing out of the 
custom of nearly a hundred years, that the public lands of the United 
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States, especially those in which the native grasses are adapted to the 
growtli and f attening of domestic animais, shall be f ree to tlie people wlio 
seek to use tliem where they are left open and uninclosed, and no act of the 
govemment forbids this use. For many years past, a very large propor- 
tion of the beef which has been used by the people of the United States is 
the méat of cattle thus raised upon the public lands, without charge, without 
let or hlndrance or obstruction. The govemment of the United States, in 
ail its branches, has known of this use, has never forbidden it, nor taken 
any steps to arrest it. No doubt, it may be safely stated that this has 
been done with the consent of ail branches of the govemment, and, as we 
shall attempt to show, with its direct encouragement. The whole System 
of the control of the public lands of the United States as it has been con- 
ducted by the govemment, under acts of congress, shows a llberality in 
regard to their use which has been uniform and remarkable. They hâve 
always been open to sale at very cheap priées. Laws hâve been enacted 
àuthorizlng persons to settle upon them, and to cultivate them, before they 
acquire any title to them. While in the incipience of the settlement of thèse 
lands, by persons entering upon them, the permission to do so was a tacit 
one, the exercise of this permission became so important that congress, by 
a System of laws, called the 'Pre-emption Laws,' recognized this right so 
far as to confer a priority of the right of purchase on the persons who 
settled upon and cultivated any part of this public domain. During the 
time that the settler was perfecting his title, by making the improvements 
which that statute required, and paying, by installments or otherwise, the 
money necessary to purchase it, both he and aU otber persons who desired 
to do so had full liberty to graze their stock upon the grasses of the prairies, 
and upon other nutritions substances found upon the soll. The value of 
this privilège grew as the population increased, and it became a custom 
for persons to make a business or pursuit of gathering herds of cattle or 
sheep, and raising them, and fattening them for market, upon thèse un- 
inclosed lands of the govemment of the United States. Of course, the in- 
stances became numerous in which persons purchasing land from the United 
States put only a small part of it in cultivation, and permitted the balance 
to rernain uninclosed and in no way separated from the lands owned by 
the United States. AU the neighbors who had settled near one of thèse 
prairies, or on it, and ail the people who had cattle that they wished to 
graze upon the public lands, permitted them to run at large over the whole 
région, fattening upon the public lands of the United States, and upon the 
uninclosed lands of the private individual, without let or hindrance. The 
owner of a pièce of land, who had built a house or inclosed twenty or forty 
acres of It, had the beneflt of this universal custom, as well as the party 
who owned no land. Bverybody used the open, uninclosed country, which 
produced nutritions grasses, as a public common, on which their horses. 
cattle, hogs, and sheep could run and graze. It has never been understood 
that in those régions and in this country, in the progress of its settlement, 
the principle prevailed that a man was bound to keep his cattle conflned 
within his oWn grounds, or else would be liable for their trespasses upon 
the uninclosed grounds of his neighbors. Such a principle was ill adapted 
to the nature and condition of the country at that time. Owing to the 
scarcity of means for inclosing lands, and the great value of the use of the 
public domain for pasturage, it was never adopted or recognized as the law 
of the country, except as it might refer to animais known to be dangerous, 
and permitted to go where their dangerous character might produce evil 
results. Indeed, it is only within a few years past, as the country has 
been settled and become highly cultivated, ail the land nearly being so 
used by its owners or by their tenants, that the question of compelling the 
owner of cattle to keep them confined has been the subject of agitation. 
Nearly ail the states in early days had what was called the 'Fence Daw,'— 
a law by which a kind of fence, sufiicient in a gênerai way to protect the 
cultivated ground from cattle and other domestic animais which were 
permitted to run at large, was prescribed. The character of this fence in 
most of the statutes was laid down with great particularity; and, unless 
It was in strict conformlty to the statute, there was no liability on the part 
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of the owner of cattle if they invaded the inclosure o£ a party, and inflicted 
injury on hlm. If the owner of the inclosed ground had his fence con- 
Bxructed in accordance with the requlrements of the statute, the law pre- 
sumed then that an animal which Invaded this inclosure was what was 
called a 'breachy' animal, was not such animal as should be permltted to 
go at large, and the owner was liable for the damages done by hlm; other- 
wise, the rlght of the owner of ail domestic animais to permit them to run 
at large, without responsibility for their getting upon the lands of his 
neighbor, was conceded, The territory of Utah has now, and bas always 
had, a similar statute,— section 2234, vol. 1, p. 789, Comp. Laws Utah 18S8. 
It is now a matter of occasional législation in the states which hâve been 
created out of this public domain to permit certain countles, or parts of 
the State, or the whole of the state, by a vote of the people within such 
subdivisions, to détermine whether cattle shall longer be permitted to run 
at large, and the owners of the soil compelled to rely upon their fences for 
protection, or whether the cattle owner shall lîeep them conflned, and in 
that manner protect his neighbor without the necessity on the part of the 
latter of relying upon fences which he may make for such protection. 
Whatever policy may be the resuit of this current agitation can hâve no 
effect upon the présent case, as the law of Utah and its customs in this re- 
gard remain such as we hâve described it to be in the gênerai région of the 
Northwest; and the privilèges accorded by the United States for grazing 
upon her public lands are subject alone to their control." 

In this state the rule is the same as in Utah, except as to sheep. 
Whether founded in truth or not, the belief is prévalent in this state 
that, wherever flocks of sheep are herded, the land is injured for graz- 
ing purposes, and the interests of cattlemen and other farmers hâve 
prevailed with the législature; so that more than 10 years ago the 
pasturing of sheep upon lands owned by any person other than the 
owner of the sheep, whether inclosed or uninclosed, without the con- 
sent of the owner of such lands, was made unlawful. Ballinger's 
Code Wash. § 3482 (1 Hill's Code, § 2510). The owner of the land 
whose title is not disputed has a right in equity to préventive relief 
against any person who, without right, is causing irréparable injury 
by extracting minerais from the land, or cutting timber thereon; and 
for the eame reason he should hâve relief against a trespasser who 
impairs the value of grazing lands by destroying the roots of the grass, 
or in any way makes the same unfit for grazing purposes. 

It is my opinion that in this state the pasturing of sheep upon un- 
inclosed grazing land, without the owner's consent, is unlawful, and 
especially injurious to the owner, because it dépréciâtes the value of 
the land; and that, in a suit for an injunction to prevent such injury, 
the matters pleaded in the answer do not constitute a complète dé- 
fense, but are proper to be considered in flxing the limits and condi- 
tions of a decree granting an injunction, and also proper to be con- 
sidered if there should be occasion to enforce an injunction or punish 
disobedience by contempt proceedings. For this reason the excep- 
tions will be overruled, but the parties will understand that, upon the 
final hearing, proper relief to the complainant will not be denied for 
any of the reasons set forth in the answer. 
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HUBER et al. v. GUGGENHBIM et al. 
(Circuit Court, S. D. New York. October 10, 1898.) 

1. Suit to Rbscind Conthact— False Représentations. 

Représentations by the owner of a patent, in negotiations for the sale 
of a license, that the patent Is valid, and eovers broadly a certain de- 
seribed œethod of manufacture, are expressions of opinion, and not state- 
ments of faet the falsity of which Is ground for annulllng the contract. 

2. Same— Statembnts of Opinion. 

Représentations by a patent owner, in granting a lieense, that no more 
favorable terms "would be given" to any other manufacturer than were 
offered to the proposed licensee, being statements as to future action, 
cannot forni the basls of a suit for rescission for false représentations. 
8. Equity— Pleadino and Peoofs— Change of Theoby by Complainant. 

Under a bill to rescind a contract on the ground of false représentations, 
no recovery can be had on the theory that the alleged false représenta- 
tions eonstituted an independent collatéral paroi contract, the breach of 
which entitled complainant to recelve back the money he paid, because of 
defendant'S fallure to dellver what he had contracted to furnish. 
4. Suit to Rescind Contract— False Représentations. 

A false statement of fact Is not sufficient ground for rescission when 
the court is not satisfied that it Induced, or even materially assisted to 
induce, complainants to enter Into the contract. 

This cause cornes up for final hearing in equity upon pleadings and 
proofs. 

The complainants are co-partnerS In business, and résidents of St. Gall, 
Switzerland, their firm name being Iluber & Kellet. The défendants, Meyer, 
Isaâc, Daniel, Morris, and Solomon Guggenheim, are co-partners carrying 
on business In the eity of New York under the flrm name of M. Guggenheim's 
Sons. On May 16, 1889. as the testimony shows,— the complaint erroneously 
gives the date as May ISth,— complainants and défendants entered into a 
contract in writing at St. Gall. This contract recited that défendants were 
the owners of United States letters patent No. 266,525, issued October 24, 
1882, to Albert L. Rlce, "for and relating to and under which they are and 
hâve been doing up embroideries in the manner known as, and to which 
they hâve applied the trade-name, 'Automatic,' * * • [and that complain- 
ants] are desirous of acquiring a license under the said Rice patent, that 
they may be permitted to do up embroideries in the manner known as 
'Automatic,' and to Import and sell the same in the United States of America, 
without incurring liability under or by reason of the said Rlce patent." The 
embroideries referred to are what are known as "Hamburg edgings," and 
the contract deflnes the manner of doing them up known as "Automatic" 
as being the manner "in which the parallel rows of embroidery are per- 
forated, punctured, or indented so as to permit the rows being readily sep- 
arated." The contract provided that in considération of $1,000 per annum 
such license is granted during the remainder of the term of the patent, "or 
until the same shall hâve been decreed invalid by the suprême court of the 
U. S."; that défendants shoiild furnish complainants 50,000 license stamps 
during each year, one stamp to be placed on each pièce of embroidery so 
done up and imported or sold in the United States; said 50,000 stamps to 
be used by complainants within the year for which they are issued, and not 
to be sold or otherwise disposed of by others, being intended for use solely 
upon embroideries done up by complainants. In case complainants did not 
use the 50,000 furnished to them In any one year, they were to deliver up 
the balance to be destroyed. If Ihey required additional stamps for any 
year, défendants agreed to furnish them at tho same rate, two cents for 
each stamp. Défendants covenanted to protect and défend comi>lninants 
against any suit or suifs lirought against them for intringement of any United 
States letters patent by roason of their doing np any embroideries in the 
manner specifiod, and further covenanted "to protect and défend them in the 
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use or the Invention specifled In the sald RIce patent." Thls suit was brought 
In February, 1892, complainants praylng for a decree that the contract 
"was from the beginning, and is, wholly vold," that the same Bhould be 
dellvered up to be canceled, and that ail moneys pald under It should be 
repald, for the reason that complainants were Induced to enter Into the 
contract by certain false représentations made by défendants wlth Intent to 
decelve and Induce complainants to make the contract, which false repré- 
sentations, It is averred, complainants relied upon, and but for which they 
would not hâve entered Into the contract The facts are set forth in the 
opinion. 

George C. Lay and Thomas P. Wickes, for complainants. 
Jokn R. Bennett and Joseph H. Choate, for défendants. 

LACOMBE, Circuit Judge (after stating the facts). The claim of 
the Eice patent is for "a boit of embroidery containing two or more 
rows separated by a line of perforations adapted to be folded and se- 
cured by ties at the folds, substantially as described." The spécifica- 
tion contains the statement: 

"I propose to manufacture the goods with a line of perforations between 
each row of embroidery at or near the edge of each row, as may be requl- 
site, according to the purpose for which the goods are intended, for the 
purpose of separating the rows of embroidery by slmply tearing off each 
strlp from the boit as required. To facilitate the opération, and avoid 
unnecessary handling, I then propose to fold the goods back and forth in a 
reverse manner, in one yard, or fraction of a yard, lengths, similar to the 
folds of a lady's fan, the end of each folding to be fastened with a thread 
to hold them together. The rows may then be removed in thls way without 
havlng to unfold the goods, or having to resort to a measure to tell the 
amount being removed." 

The perforations shown in the Rice patent are in straight lines. De- 
fendants acquired this patent, having ûrst obtained an opinion of coun- 
sel as to its validity and scope, in 1883. Thereafter they put up em- 
broideries in the manner described, to which they applied the trade 
name "Automatic." They expended large sums of money in advertis- 
ing and pushing such style of make-up in the trade. They manu- 
factured and sold large quantifies of the goods themselves; and to 
other American dealers in embroideries, their competitors in business, 
they sold large quantifies of license stamps (at two cents each) to be 
affixed to foreign-made goods done up in like manner, and brought hère 
for sale. One M. H. Pulaski, an American manufacturer, became the 
owner of a later patent, in which the perforations followed the scollops 
of the embroidery, and put up goods in accordance therewith under 
the trade-name "Magic." Défendants sued him for infringement, 
but did not press the suit, because, as they testify, the difQculty and ex- 
pense of adapting machinery to follow the scollops was so great that 
they did not flnd in "Magic" goods a serions commercial competitor. 
Ali this was prior to 1889. In the last-named year défendants con- 
cluded to withdraw from the embroidery business, and seek other flelds 
of business enterprise. They therefore sought to dispose of their 
rights under the Eice patent on terms as favorable to themselves as 
possible. The existing situation seemed to offer an opportunity so 
to do. ïheretofore the foreign manufacturer could safely put up his 
goods in "Automatic" style, in large or small quantifies, so long as he 
could effect a sale of them to an American house which bought license 
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etamps from the Guggenheims. If, however, the latter shonld change 
their policy, and no lûnger sell stampa éxcept to the manufacturer, 
the United States outlet for foreign-made goods would be closed to ail 
foreign manufacturera who did not obtain license from the Guggen- 
heims, unless such manufacturers, or their consignées in the United 
States, should succeed in overthrowing the patent in the fédéral courts. 
Of this opportunity the défendants availed themselves. They decided 
that they would no longer sell license stamps except to a manufacturer, 
and that they would not sell even to him unless he would agrée to 
take at least some specifled number each year, whether he used them ail 
or not. They made this décision linown to the trade. Their first 
licensee under the new System was their old competitor Pulaski, the 
owner of the "Magic" patent, who, in February, 1889, agreed to talie 
a license under the Rice patent for its unexpired term, upon the con- 
sidération of $2,000 per annum; that is, on the basis of 100,000 stamps 
each year. Their next licensee was the firm of Ulrich de Gasp Von 
Willer, the leading embroidery firm of St. Gall, Icnown and hereinafter 
referïed to as the "Union." The con tract with the Union on the 
basis of 75,000 stamps a year was substantially the same as the one 
now before the court, except in two important particulars. It was to 
continue for two years, with an option to the Union to renew from 
year to year thereafter. It also contained this clause: 

"Fifth. The parties of the flrst part covenant and agrée not to hereafter 
license any other party or parties under the saîd Kice patent to do up em- 
broideries under or In aceordance therewlth at a less rate of royalty thaxi 
that herein specifled, and that, should they so license any other party or 
parties under the sald Rlce patent to do up embroideries in the 'Automatic' 
style or In any other manner at a less rate of royalty than two cents (2) per 
stamp, one stamp to be placed upon each pièce of embroidery, the parties 
of the second part shall be entltled to a llke réduction from the date of any 
such réduction." 

This contract with the Union was executed in New Yorlî, May 11, 
1889. The third licensee was the complainants' firm, under contract 
above set forth. Contracts similar to complainants', except as to dif- 
férences in the number of stamps required to be taken each year 
(and in three cases as to the period), were subsequently made with 
four other St. Gall houses on différent dates during the same year, 
and with one in March, 1890. In December, 1889, défendants granted 
licenses to four American houses — ^Loeb & Schoenfeld, Steiger & Oo., 
Einstein, Wolff & Go., and Mayer, Heine & Co. — on the basis of 12,500 
stamps a year at two cents a stamp, but with a provision that défend- 
ants would furnish as many stamps as the licensee might require in 
excess of 12,500 free of charge. Practically each of thèse four con- 
tracts was an unlimited license for |250 a year, and each of the licensees 
used stamps largely in excess of the 12,500. Défendants sought to 
secure themselves against any disastrous conséquences from such Whole- 
sale licensing becoming known by inserting in each of thèse four con- 
tracts a drastic provision enjoining secrecy as to the tenus of the 
contract under a penalty of f 5,000; but this ingenious device proved 
futile, and the exceptionally favorable terms granted to the four Ameri- 
can houses became known to, or suspected by, the trade. Thereupon 
the Union, Which had renewed under its option for a third year, brought 
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an action in this court to recover back ail that it had paid in excesS 
of |250 a year. In this action it prevailed, and judgment was affinned 
in the circuit court of appeals. Gruggenlieim v. Kirchhofer, 14 C. C. 
A. 72, 66 Fed. 755. As already appears, complainants' contract did 
not contain any clause similar to the one quoted above from the Union 
contract, securing to the licensee a réduction to whatever rate might 
be exacted from some more favored licensee; and this suit is brought 
to rescind the œntract for false représentations, and to déclare it 
"from the beginning wholly void." 
The allégea false représentations may be grouped under three heads : 
1. As to the patent itself: The représentations charged are that 
"the letters patent referred to in the agreement of license were valid 
letters patent, and that said letters patent covered broadly the right 
to manufacture, use, and sell ail embroidery in which the paraÙel 
rows are perforated, punctured, or indented so as to permit the 
rows being readily separated, and that no such pièces of embroidery 
could be made, used, or sold without infringing said letters patent." 
Thèse représentations, however, appear to be expressions of opinion, 
not statements of fact. Prima facie, a patent duly issued under the 
seal of the patent office is valid. Whether or not the prior state 
of the art is such as to overthrow the presumption arising from its 
issue is a question about which opinions may fairly differ. The con- 
struction of the patent is a question of law, and whether an article 
infringes or not dépends upon that construction. It may very well be, 
as défendants argue, that the written opinion of theircounsel, upon 
thestrength of which they bought the patent; the acquiescence of 
their competitors in business, who for years bought license stamps 
from them; the acceptanee of a license stipulating for the payment 
to them of |2,000 a year by Pulaski, the owner of the rival "Magic" 
patent, — ail justified their expressed opinion as to the validity and 
scope of their own patent. But it is not necessary to discuss that 
proposition. The représentations set forth in the bill are expres- 
sions of opinion, and the very contract itself seems clearly to indicate 
that they were so regarded. A fact is something fixed, unchange- 
able; but the contract plainly contemplâtes that the validity or non- 
validity of the patent is still an open question, for it provides for pay- 
ment of license fées during the remainder of the term of the patent, 
'•or until the same shall hâve been decreed invalid by the suprême 
court." There is no bardship to complainants in insisting upon this 
distinction between the assertion of a fact and the expression of an 
opinion. Against any loss resulting from the contingency that eventu- 
ally it should be found that the patent was invalid, or was not as 
broad as défendants represented and as complainants undoubtedly be- 
lieved it to be, they were abundantly protected. Of course, if ail tlio 
world acquiesced in the broad construction, and no one, not licensed, 
infringed it as thus construed, their situation would be the same to 
ail intents and purposes as if the suprême court had sustained such 
construction. If others, not licensed, however, put up embroideries 
in the "Automatic" style as described in the contract, complainants 
would be entitled to call upon défendants to carry out their agreement 
"to protect and défend [complainants] in the use of the invention speci- 
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fled,'' aad îf défendants failëd to do so, either because of their own 
Supineness or becauée they were unable to satisfy the courts that their 
patent coTered the "Automatic" as deflned in the contract, viz. that 
manner of putting up "in which the parallel rows of embroidery are 
perforatç^d, punctured, or indented so as to permit of the rows being 
readily sèparated," then there would be a breach of the contract by 
défendants, and complainants would be released from further compli- 
ance with its terms. 

2. Représentations as to what défendants would or would net do in 
the future: The bill charges that défendants represented "that no 
more favorable terms of license * * * would be given to any other 
manufacturer of embroideries than were offered to complainants, and 
* * • set: forth in the agreement." Assuming that thèse repré- 
sentations were made, they were of a promissory character,— that is, 
as to what défendants would or would not do in the future, — and there- 
fore, even if not carried out, they could not form a basis of a suit to 
set aside a contract for false représentations, made before exécution 
of such contract, and inducing the other party to enter into it, for 
such a suit must be based upon représentations of past or existing facts. 
If it were understood between the parties that the licensor was to 
guaranty or covenant that he would give no one else more favorable 
terms than he gave to the licensee, and through fraud, accident, or 
mistake such provision was omitted from the written contract, equity 
would afford relief by decreeing a refôrmation of the contract, and, 
having acquired jurisdiction for that purpose, woUld decree appropriate 
relief if it appeared that there had been a breach. The bill of com- 
plaint shows that this is no such suit In the replying brief of com- 
plainants, âled after the argument, it is sought to avail of the subsé- 
quent acts of défendants in granting unlimited licenses to the four 
American houses for the trifling sum of |250 each per annum, upon 
two théories: First it is suggested that the proof shows an oral agree- 
ment that no better terms should be given to others; that such agree- 
ment, although not embodied in the written contract, was an inde- 
pendent collatéral one, not contradictory of the written contract, and 
which may be proved by paroi. In support of this position are cited 
Backemann v. Improvement Co., 167 Mass. 1, 44 N. E. 990, and Dur- 
kin V. Cobleigh, 156 Mass. 108, 30 N. E. 474. But this is diametrically 
opposed to the cause of action charged in the bill. The other theory is 
thus expressed: 

"We do not emphasize the failure of the défendants to carry out their 
promise as to ^rhat they would do or what they would not do In the future 
as entitling us to hâve the contract rescinded upon the ground of fraud, so 
much as to entitle us to recover the money wliich we hâve paid, on the ground 
that défendants failed to deliver to us what they had contracted to give us." 

In its support is cited Panama & S. P. Tel. Co., v. India-Eubber, G. 
P. & Tel. Works Co., 10 Ch. App. 515. This is a complète change 
of front. The bill expressly charges false représentations, which, it 
is alleged, entitle complainants to rescind the contract upon the ground 
of fraud, and hâve it decreed void from the beginning. Défendants 
were not brought into court to try any cause of action other than that 
set forth in the bill, and no amendment has apprised them that re- 
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covery is sought upon a theory inconsistent therewith. It will be un- 
necessary, tlierefore, to enter into any discussion of the évidence as 
to what oral discussions as to terms preceded tlie maliing of the writ- 
ten contract, in order to détermine whether complainants hâve that 
clear prépondérance of proof which should always be required from a 
party to a written instrument who seeks to alter or supplément its 
spécifie provisions. 

3. Eepresentations as to existing facts: The bill charges that de- 
fendants represented that no more favorable terras of license had been 
given to any other manufacturer. There can be little doubt that the 
license to the Union was on more favorable terms, since it was net 
bound to continue paying the flxed per annura considération for the 
life of the patent, but only for two years, with an option to the Union 
of renewing from year to year. In the event of some change of 
fashion, or other cause, interfering with the consumption of such em- 
broideries, the Union vpould be able to save itself from loss by not 
renewing. There is no claim of any misrepresentation as to more 
favorable terms by reason of the amount of stamps required to be 
taken. Every one seems to hâve clearly understood that some manu- 
facturers were to take more and others less; that there was to be no 
uniformity in that particular. The misrepresentation relied on is that 
it was stated that the Union had been given no more favorable terms, 
when in fact it had not been bound for the life of the patent. The 
contract was executed in St. Gall on May 16th by Jacob Huber, one 
of the complainants, and Solomon Guggenheim, one of the défend- 
ants, af ter negotiations between those two individuals. There is some 
testimony — conflicting testimony — as to conversations in Chicago on 
May 13th between Daniel Gruggenheim and one Crawford, a salesman 
or agent of complainants' flrm in this country; but such testimony 
is immaterial, since Crawford had no power to contract, and did not 
communicate Daniel's statements as to other licenses (if such were 
ma de) to his principals before they entered into the agreement with 
Solomon. Ail that Crawford informed them by cablegram was that 
Pulaski and the Union were licensed, and that license for complain- 
ants could be procured for |1,000 per annum. The case is narrowed 
down, then, to what took place in St. Gall between Huber and Solo- 
mon Guggenheim. Both men hâve testifled, and no one else was prés- 
ent at their interviews. Huber says that one Brunner, a clerk in the 
St. Gall house of M. Guggenheim's Sons, was présent; but Brunner 
swears that either he was not there at ail, or else, if he passed in and 
ont of the room on other business, he heard nothing of the conversa- 
tion. Huber swears that he asked Solomon if the Union and Pulaslvi 
had better terms, and that Solomon said "No," that they had tickets 
"for the same term." Solomon dénies that he made any such state- 
ment. The complainants hâve the burden of establishing their aver- 
ment by a fair prépondérance of proof, and this may be done, although 
the record stands oath against oath, if the court be satisfled from ail 
tlie proof in the case that the complainants' narrative of the transac- 
tion is the correct one. From a careful examination of Huber's tes- 
timony, it is manifest that his memory as to this conversation is 
somewhat confused. He testifled that Solomon told him that "the 
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Union and Eulaski had already signed their contract; that Aider, Rap- 
polt & Co. had also agreed to take that amount"; that "Aider, Rappolt 
& Co. were going to take the same araoTint of tickets." It appears 
conclusively,, by record évidence fixing the dates, that this conversa- 
tion took place before May 16th, and that negotiations with Aider, 
Eappolt & Co. did not begin before May 17th. It is inconceivable 
that Solomon made thèse statements to Huber about Aider, Eappolt 
& Co., and evidently Huber's testimony is to this extent inaccurate. 
It is not for that reason, however, to be entirely discredited. The 
witness réitérâtes and persista in the statement that Solomon assured 
him that Pulaski and the Union had no better terms than were offered 
him. As to the term of license: Concededly, witness knew that the 
number of stamps varied. Huber's memory is charged only with a 
single negotiation with a single individual; Solomon Guggenheim's, 
with several negotiations about the same time with différent persons. 
On the day in which the case at bar was argued other similar suits 
against the same défendants were also submitted, and from the évi- 
dence therein it appears that several witnesses assert that Solomon 
made similar statements to them during the same month. It was a 
natural question for Huber to put as to the term of the licenses to 
Pulaski and the Union, and the reply which he says Solomon made to 
him is the one which it might naturally be expected that he would 
make. Défendants' counsel argue that it is highly improbable that 
Solomon would hâve stated the Union was licensed for the life of the 
patent, when, by stepping across the street to the headquarters of 
that firm, an inquirer could aseertain that such statement was false, 
This argument has force only upon the hypothesis that Solomon's al- 
légea statement was a willful falsehood. The conclusion reached 
hère, however, is that Solomon, when he had his interview with Huber, 
supposed, and had good reason to suppose, that the Union had taken a 
license for the life of the patent. Before he left the United States 
to corne to St. Gall for the purpose of effecting thèse contrac^s of license, 
he knew that Pulaski had taken one for the life of the patent. While 
it was expected and arranged among the members of his firm, before 
he started, "that the amount of stamps was to vary with the licensee, 
and that in a gênerai way the flrm was to make the best terms it 
could, and might in some instances hâve to yield in some particulars, 
it was the expectation that ail were to be licensed alike at two cents 
per stamp, and for the life of the patent. Forms of contract were 
prepared, and duplicate copies of them made, which he took with him, 
intending to use the^ame form for ail. The only information he had 
up,to that time received from his firm in New York was the statement 
containert in cable of May 13th, "Union are licensed." When he 
received this curt announcement, unaecompanied with any suggestion 
that tlfe contract with the Union had been specially modifled, it was 
to be expected that he would assume that the Union had accepted 
the gênerai form of contract, and that he would govem his own conduct 
and speech accordingly. A most suggestive pièce of évidence is 
fonnd in a letter from Solomon to his flrm in New York under date 
of May 18th. Apparently he had by that time leamed that there 
were pecuHarities about the Union contract, He writes: "Another 
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thing we find very peculiar is that you did not let us know on what 
terms you took the Union in. We cannot understand how you could 
neglect so important a thing as this. You ought to know it is impos- 
sible for any man, if approached on so important a matter, to be able 
to talk intelligently. He must be kept well posted." Whatever may 
hâve been Solomon's recollection, when he testiâed, as to the state- 
ments which he made flve years before, touching the term of the Union 
license, it seems as if at the time he wrote this letter he was conscious 
of the fact that his brothers' carelessness in failing to advise him fully 
had led him to make statements, in his effort "to talk intelligently," 
which might better hâve been left unsaid. 

Although inclined, for the reasons indicated, to accept complainants' 
version of the conversation as to the terms of the Union license as the 
more correct one, the court is not satisfled that it induced, or even 
materially assisted to induce, complainants to enter into the contract. 
The situation of the Union was peculiar. They were licensed under 
the rival "Magic" patent. If a contest were to be preeipitated with 
the Guggenheims as to the validity and scope of the Eice patent, 
the Union was in a better position to make the flght than were any 
of the other Swiss houses. It was quite to be expected that better 
terms would be granted to a concern tbus situated, and the complain- 
ants themselves shared such expectation. "I par^ticularly asked him 
if the Union and Pulaski had better terms," says Huber, "because I 
had heard of the 'Magic,' and supposed they got in on better terms 
than we did." The complainant Hxiber, in response to his counsel's 
questions, testifles that his flrm relied upon Solomon's statements, and 
that otherwise they would not hâve signed the contract. Conceding, 
for the purposes of the argument, that this, although couched in gên- 
erai terms, is a déclaration that they would not hâve signed had they 
not relied on Solomon's statement as to the terms of the Union license, 
it is not controlling of the question now presented. It may very well 
be that, testifying several years after the event, irritated and justly 
indignant at the conduct of the Gruggenheims in disposing of license 
stamps Wholesale to the American houses for a nominal considération, 
while at the same time they insisted on exacting from the foreign 
houses the full pound of flesh stipulated in their bonds, the witness 
persuaded himself that the statement as to the period for which the 
Union had agreed to take a license was a momentous and a material 
one. But when the entire body of the testimony is examined, the 
court reaches a very différent conclusion as to the frame of mind of the 
Swiss licensees when thèse contracts were entered into. The inducing 
cause was their belief that the Eice patent was a valid one, and that 
it covered the "Automatic" manner of putting up, so that no one could 
dispose of embroideries in the United States except under license from 
the owner of that patent. Every manufacturer, therefore, who had 
found in the United States an outlet for his goods, was anxious not 
to be deprived of that outlet, nor to hâve his American customers 
get in the habit of going to some other house because he could no longer 
supply licensed "Automatics." The history of the whole transaction 
as disclosed in the record shows beyond peradventure that it was this 
belief, and the stringency of the situation brought about by défend- 
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ants' déeision not to sell any more stamps to jobbers, which were the 
controlling éléments in tlie situation, and it is difflcult to persuade 
one's self tihat complalhants and every other one of the Swiss licensees 
would not hâve signed their contracta for the life of the patent with 
equal promptitude although advised before doing so that the Union (a 
licensee under the "Magic" patent) had been given a license for two 
years, with privilège of yearly renewal. For thèse reasons the court 
is of the opinion that complainants hâve failed to sustain the averments 
of their bill, which must therefore be dismissed, with costs. 



MERCANTILE TRUST CO. v. BALTIMORE & O. R. CO. et al. 

(Circuit Court, D. Maryland. October 24, 1898.) 

Railroads— Insolvency and Receivehs— Dutt of Goukts to Expedite Liti- 

GATION. 

It is not the province of a court of equlty to contlnuously operate a 
great railroad System; and where such a System is in its charge, and 
operated by its receivers, in a suit by creditors, it will jiot restrain other 
mortgage creditors, whose Interest is in default, from commencing fore- 
closure proceedings pending the détermination of other and collatéral 
matters, where such action may probaWy hâve the efCeet of protracting 
the lltigation and delaying a final disposition of the property, and where 
the rights of ail ttie parties can be fuUy protected by any decree which 
may be entered. 

This suit was brought by a judgment créditer to obtain a marshal- 
ing of assets and a sale of the property of the Baltimore & Ohio Eail- 
road Company, an insolvent corporation. Eeceivers of the railroad 
company's property were appointed on February 29, 1896, and hâve 
since been in possession and opération of the road. The so-called 
"main stem" of the railroad is incumbered by three mortgages, aad 
there are issues of flrst and second preferred stock and of common 
stock. Certain holders of the first preferred stock, including the 
state of Maryland and the Johns Hopkins University, intervened in 
the creditors' suit, by leave of court, and set up a claim to a lien upon 
the property superior to that of the mortgages. This claim was dis- 
allowed by the circuit court, and at this time is pending, undetermined, 
in the suprême court of the United States, having been brought there 
by certificate from the United States circuit court of appeals for the 
Fourth circuit. 

On Mai'ch 1, 1898, and May 1, 1898, semiannual Installments of Interest 
upon two of the mortgages upon the main stem became due, and default 
was made In their payment. On June 22, 1898, a plan and agreement for 
the reorganlzation of the railroad company were issued. Under this plan 
and agreement, more than 98 per cent, of the outstanding bonds, and more 
than 95 per cent, of the second preferred and common stocks, were depos- 
ited; and the holders thereot became parties to the agreement, prlor to 
August 1, 1898, the tlme thereln limlted for receivlng deposits of securltles. 
On July 29, 1898, the intervenlng first preferred stockholders flied their péti- 
tion, setting forth that their claim was still pending, undetermined, in the 
suprême court, and that their rights had not yet been ascertained, and 
asserting that the reorganlzation plan had been devlsed In the interest of 
the bondholders, and praylng that the reorganlzation managers be restralned 
from consummating the reorganlzation untll the rights of the petitloners 
should be finally determined. On August 1, 1898, the semiannual install- 
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ment of Interest upon another mortgage upon the main stem became due, 
and default was also made In Its payment. On September 17, 1898, the 
intervening stockholders filed thelr supplemental pétition, alleglng tliat the 
recelvers of the railroad had funds in hand suffleient to pay the interest ïti 
default upon the three mortgages on the main stem, and praying that any 
déclaration of the maturity of the principal of the debts secured by said 
mortgages, and any proeeedings for the foreclosure thereof, be restraiued. 
Upon this pétition an order was made by Judge MORRIS, restraining the 
trustées under the mortgages from declaving the principal ttiereof due. and 
from proceeding to foreclose untll the hearing upon the pétition. On Octo- 
ber 24, 1898, the intervening stocliholders filed their "amendment and addi- 
tion" to their supplemental pétition, in which they alleged. In substance, 
that certain directors of the railroad company were improperly acting as 
members of the reorganization committee; and thereupon the trustées under 
the mortgages, alleging that ttie proeeedings upon the last-mentioned pétition 
would greatly delay the hearing and détermination of ail the pétitions, asked 
to bave the restraining order vacated. 

Bernard Carter, Arthur George Brown, and John J. Donaldson, for 
first pref erred stockholders. 

Henry Crawford, for a common stockholder. 

John G". Johnson and John N. Steele, for trustées under the mort- 
gages. 

Seward, Guthrie & Steele, for certain individuals who are named as 
reorganization managers. 

Before GOFF, Circuit Judge, and MOERIS, District Judge. 

MOERIS, District Judge (orally). I am asked by the Presiding 
Judge to announce the décision of Ùie court, but, preliminary to that, 
I désire to recall the circumstances under which the restraining order 
was passed. At that time it seemed that the question which the 
court was called upon to décide was a narrow question. It was, in 
substance, whether or not the court, in the administration of this 
receivership, should direct that certain mortgage interest should be 
paid, in order to prevent a default, — a thing the court might do, irre- 
spective of other claims upon the receivership funds. It is a dis- 
crétion constantly exercised by courts, in the administration of re- 
ceiverships of such properties as this, to make certain creditors wait, 
in order that time may be given to evolve some scheme of reorganiza- 
tion, or some method of payment, or that some expectation may be 
realized which may pay aU the creditors; the court in the meantime 
paying only those creditors the nonpayment of whose claims would 
lead to a sale of the property. That question was a comparatively 
narrow one, — one that frequently arises in the administration of re- 
ceiverships. A chancellor is always anxious that, pending the hear- 
ing of a question of that sort, no adverse action may be taken, and 
that the parties may be kept in statu quo; and for that reason it 
seemed to me at that time équitable that the restraining order should 
be passed, although I passed it against the protest of couniel rep- 
resenting the mortgagee, and notwithstanding their statement of the 
very great loss of interest which was occurring from day to day upon 
what we may well term enormous sums of money. 

Now the question comes up before us in a somewhat différent shape. 
It appears from the amended pétition which has been filed this morn- 
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iag iu this litigatioû tlmt the questions Whicb thé court will be called 
Tipon to décide hâve takéu a very much wider range, that ariswers 
wilI be required which will certainly take time to prépare, that testi- 
mony will hâve to be taken which probably cannot be completed with- 
in a month or more; so it does not seem possible that the case can be 
heard on the day which was flxed for the final hearing.of thèse péti- 
tions. IN^ow, it would be futile to undërtake to hear one pétition or 
two pétitions, and dispose of them, and leave undecided the amended 
pétition flled this morning, which may be of much more importance 
than any of the others. It therefore seems to us that we should 
resciûd the restraining order, and not let it continue in the shape in 
which it was granted. 

It is quite apparent that, some day or other, this property must, 
iu some way or other, be gotten out of this court. It is not within 
the scope of a court of equity to continuously run a great railway 
System, such as this is. A sale, or a settlement with creditors, or a 
reorganization, it is certapj must corne to pass in this case. Therefore 
it seems to us liât it will not be doing more than the court should do 
towards aiding that final resuit, to allow the pétitions of foreclosure 
to be flled. It was provided in the order that was passed that no 
such pétitions should be filed, and no further proceedings for fore- 
closure taken, except upon spécial application to the court. Spécial 
application was ma de to the court subsequently, but believing then 
that the narrow question which was presented would remain the ques- 
tion to be decided, and conld be shortly disposed of, I declined to give 
the leave that was askéd; but it seems to me that, in view of the 
probably protracted nature of the controversy as now developed, the 
court should not prevent the flling of the foreclosure proceedings. 

Now, this décision ol the court does not mean at ail that the péti- 
tion ers are to be shut out from any rights that they may be able to 
establish. The final decree of foreclosure and the sale will be within 
the control of this court. In the other districts of this circuit 
the presiding judge will bave control, and hère we will sit together; 
so that it is a fact — and it is a fact upon which we now act — ^that the 
final tenus of the foreclosure decree are within the control of this 
court, and the terms of that decree will be molded so as to do justice to 
ail parties ; and if it is necessary, to protect the rights of the présent 
petitioners, to impose terms upon the purchaser, such terms can be 
put in the decree. For thèse reasons,-we think it is proper that the 
restraining order should be modified, if not entirely rescinded. I 
think what I bave said disposes of the matters now before us, unless 
Judge GOFF desires to add something to what I hâve said. 

GOFF, Circuit Judge. Only that I suggest to counsel to now come 
to some understanding as to when this pétition shall be answered 
and teitimony taken, so that thèse matters can be disposed of. As to 
the motion to compel certain witnesses to answer the questions pro- 
pounded before the examiner, it may be that the questions are not 
material under the first and second pétitions, and yet proper under the 
third, and therefore it seems to me that the whole matter should be 
prepared for hearing. Now that counsel understand, from what 
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Judge MOKRIS has stated, that the restraining order entered in the 
case, so far as it restrains the trustées of the mortgages of 1872 and 
1874 and 1887 from declaring the default and proceeding for a decree 
of foreclosure, will be rescinded, an order may be drawn to that effect. 

Mr. CAETER. May I inquire whether it sets aside the order restrain- 
ing the trustées from declaring the principal due? The reason I ask 
this is that on the mortgage ol 1887 the annual interest fell due on the 
Ist of August. I think there is a clause in that mortgage for a 90-day 
default, continued, authorizing a formai déclaration forfeiting the prop- 
erty, the mortgage on which is not due for 90 years. Does your 
honor simply mean to allow an amendment or modification as to suing, 
and proceeding with the foreclosure suit, or do you also rescind the 
order restraining the trustées from making the 90-year principal due? 

GOPF, Circuit Judge. The trustées hâve a right to so act under 
the mortgage itself. 

Mr. JOHNSON. May I read your honors just three Unes from the 
Consolidated mortgage? 

"If the party of the first part shall at any time hereafter make default, 
or refuse, neglect, or omit for any perlod exceeding 90 days, to pay the semi- 
annual interest on the Consolidated mortgage bonds hereby secured, or any 
of them, or any part thereof, as It might become due, then the said party 
of the second part may, and, on the written request of the holders of one- 
fourth in amount of the said bonds then outstanding, shall, déclare the 
whole principal sum thereof due and payable; whereupon the whole prin- 
cipal sum of each and ail of said bonds then outstanding shall forthwith be 
due and payable, notwlthstanding the time limited for the payment thereof 
may not then hâve elapsed; and such principal, as well as the arrears of 
Interest thereon, shall bear interest at the rate per cent, per annum flxed in 
said bonds respectively, payable semiannually from the date of such de- 
fault." 

MORRIS, District Judge. We do not undertake now to détermine 
any of the rights of the trustées unàev the mortgages. 

Mr. CARTER. May it please the court, as the action of the court 
allows thèse foreclosure proceedings to go on, reserving the right to 
us to be heard when thèse matters corne up for final decree, and 
molding, as your honor has said, any decree that may be passed, so 
as to préserve the rights of ail, we think this will fairly protect our 
interestsj but we respectfully submit, may itfplease the court, that 
there is no necessity of modifying the orders so far forth as this 
présent matter of declaring the principal due is now concerned, be- 
cause they hâve a right to foreclose for the nonpayment of interest, 
and therefore they can go on and perfect their foredosure proceedings 
without delay, without being at liberty to déclare the principal of the 
mortgage due. Of course, we are anxious now in no way to obstruct 
the view that the court has upon it, but we do think that that part of 
it is unnecessary for the proper progress of the case. 

MORRIS, District Judge. In rescinding the order, it is not neces- 
sary for the court to indicate to the trustées what their course should 
be. If it appears hereafter that the trustées hâve acted in an im- 

89 F.-39 
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jprovident manrier, thé court will déclare that they hâve not acted 
under the fliortgage, and then proceedinge may be held învalid. 

Mr. CRA.WFORD. It makes a great deal of différence in the légal 
situation. Now, there is nothing due, at this time, except plain 
interest on that mortgage. On the Ist day of November, there may be 
f ormally a situation by which a tender of the past-due interest would 
not be sufficient, pending even this motion to pay interest. 

GOFF, Circuit Judge. Does it really appear that it would be se? 

Mr. CEAWPOKD. Well, I do not think that there would be any 
question about it but what the situation would be at least substan- 
tially changed. Hère is a motion to pay interest, without a déclara- 
tion as to the principal, which may hâve to be met in the near future. 
Now, thfit part of the order will be maintained without any interfér- 
ence with the foreclosure, and, when the foreclosure sale occurs, it is 
sold both for principal and interest, but it makes a good deal of 
différence with regard to the question of tender. 

MOEEIS, District Judge. It seems impossible for us to deal with 
that question in advance. Of course, if the trustées improperly or 
improvidently déclare the principal to be due beeause of default in 
payment of interest under the mortgages, it is within the power of the 
court to set their déclaration aside. It bas been donc in other cases. 



AMERICAN NAT. BANK v. NORTHWBSTEKN MUT. LIFE INS. CO. 

(Circuit Court of Appeals, Blghth Circuit October 3, 1898.) 

No. 1,064. 

1. MORTGAGKS— S0IT FOR FoRBCLOSURE— ReCBIVBB. 

A court of equity, under its gênerai powers, may appoint a reeeiver for 
mortgaged property pending foreclosure, where it appears tbat tlie prop- 
erty is insuffieient security for the debt, that the debtor is insolvent, and 
that tlie rents are not being applied to keeplng up the taxes, repairs, or 
Insurance. 1 

2. Bame— Rents dp Mobt6aqbd Phopbbty — Effbct op Statutk. 

The fact that, under the provisions of the Colorado statute, a mortgagee 
is not entitled to possession of the mortgaged property, nor the rents and 
profits thereof, until, foreclosure and sale, does not render it illégal for a 
court to coUect the riilts pending foreclosure by a reeeiver, and apply the 
same to the payment of taxes, insurance, and for repairs on the property, 
which the mortgagor had covenanted to keep up, nor to apply any bal- 
ance remaining in the receiver's bands to the repayment of money ad- 
vanced by the morfgagee for the same purposes. 
8. Same— -ExTBNT dp Lien — Advances by Mort&agbe to Pat Assessments. 
ïke streets adjacent to mortgaged property had been paved, the eost 
assessed against the property, the property sold, and the time for rédemp- 
tion had nearly expired when the mortgagee redeemed from the sale. 
No steps had been taken by the mortgagor to contest the validity of the 
assessment. The mortgage provlded that any tax or assessment paid by 
the mortgagee should be included in the debt secured. Beld, that the 

1 As to mortgage foreclosures in fédéral courts generally, see note to Seattle, 
X,. S. & E. Ry. Oo. V. Union Trust Co., 24 G. 0. A. 523. 
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court should not refuse to include it on a claim by the mortgagor that the 
sale of the property was not authorized, nor that because of a defect In 
the proceedings it could hâve been def eated. 

Appeal from the Circuit Court of tlie United States for the District 
of Colorado. 

From the record in this case it appears that on the 3d day of November, 
1890, Susan M. and Dajiiel M. Mays, being the owners of certain lots in the 
City of Denver, Colo., executed a mortgage thereon to the Northwestern Mu- 
tual Life Insurance Company, to secure the payment of §75,000 In five years 
from the date of the mortgage. There was situated on the premises a four- 
story brick building, the lower story being divided into store rooms, and the 
upper portion being used as an hôtel, known as the "Gilsey House," and the 
mortgage conveyed the lots by numbers, together "with the privilèges and 
appurtenances to the same belonging, and ail the rents, issues, and profits 
which may arise or be had therefrom"; it being further provided and cove- 
nanted therein that the mortgagors should keep the property Insured for 
the beneflt of the mortgagee, aud should pay annually ail taxes and assess- 
ments that might be levied on the premises, and in case of failure so to do 
the mortgagee might pay the Insurance premium, and the taxes and assess- 
ments, and the amounts thus advanced should be added to, and be deemed 
part and parcel of, the moneys secured by the mortgage. On the 29th of 
Oetober, 1891, Susan M. Mays, in whose name the title to the property vested, 
executed to the Hamilton Loan & Trust Company a trust deed of the prop- 
erty to secure the payment of the sum of $15,000, and on the 5th day of June, 
1893, a second trust deed was executed by Susan M. and Daniel M. Mays 
to Mitchell Benedict to secure the payment of a further sum of $14,000. In 
April, 1894, the American National Bank, by procurement of Susan M. and 
Daniel M. Mays, bought the notes secured by the trust deeds to the Hamilton 
Loan & Trust Company, and to Mitchell Benedict, and advanced the sum 
needed to pay the taxes, Insurance, and interest due to the Northwestern 
Mutual, and, to secure the bank for thèse advances, a third trust deed on the 
property was executed to Charles M. Clinton, and, by contract in writing, 
there was assigned to the bank the rents payable by the tenants of the build- 
ing; it being provided in the contract that the bank should collect the rentals, 
and that, to the amount of $743.50 monthly, they should be applied to the 
payment of interest coming due to the Insurance company, to the interest com- 
ing due on the notes held by the bank, and to the taxes and Insurance upoc 
the property, the surplus, if any, to be paid to Susan M. and Daniel M. Mays. 
On the 23d day of February, 1897, the sherifC of Arapahoe county, under the 
terms of the trust deeds to the Hamilton Loan & Trust Company and to 
Mitchell Benedict, sold the premises at public sale, after due notice, the same 
being purchased by the bank, to which the title of the property passed sub- 
iect to the rights of the insurance company, which company had on the 26tb 
day of January previous flled its bill for the foreelosure of the mortgage held 
by it in the L'nited States circuit court for the district of Colorado. On the 
17th day of February, 1897, the insurance company flled In said foreelosure 
suit a pétition asking the appointment of a reeeiver to collect the rents of 
the mortgaged premises, and make proper application thereof, It being 
averred in the pétition that the Insurance upon the premises was being al- 
lowed to expire without renewal; that the taxes were not paid; that the 
bank had induced the insurance company to delay proceedings for foreelosure 
upon the express promise that, wheu it resumed business by permission of 
the comptroller of the currency, it would pay up the arrearages of interest 
and taxes; that the bank had failed to perform its agreement, having col- 
lected some $8,000 of rents, whleh it had converted to its own use; that to 
protect the property the insurance company had been compelled to pay more 
than $3,500 in taxes; that the bank refused to pay the water rents. aud 
failed to keep the premises in good repair; that the premises would not sell 
at forced sale for more than $70,000 (a sum less than the amount of the mort- 
gage debt); and that the mortgagors were iusolvent. To this pétition the 
bank flled an answer, and on the 27tb day of February, 1897, the matter 
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came up for hearing before the court, and It was then adjudged that the 
prayer oï fhe pétition be granted, and that A. M. Estey be appolnted receiver, 
wlth power to collect and receive the rents, the same to be applled in paying 
the expansés of operating the building, to the payment of the taxes and In- 
surance, to the repayment to the complainant Insurance company of the 
sums by It advanced In payment of taxes and Insurance, and the balance to 
be held subject to the further order of the court. Thereupon the bank filed 
an answer to the foreclosure bill, and the case came up for final hearing 
on January 4, 1898, being one of the days of the November term, 1897, and 
on that day a decree was granted, flnding the total sum due complainant, 
and flnding the sum remaining in the hands of the receiver to be $282.68, 
which amount was ordered to be pald to complainant to apply on the amount 
due it, and ordering a sale of the mortgaged premises. The American Na- 
tional Bank now brings the case before this court on appeal, and spécifies, 
as the errors relied on for the reversai of the decree, the appolntment of the 
receiver with authorlty to collect the rents and profits; the order of the court 
directing the receiver to pay out of the rents the money advanced by the 
appellee in the payment of the taxes on the premises; the order that the 
receiver should pay the balance of money in his hands to the appellee; and 
the Inclusion in the amount adjudgéd to be due to appellee of the sum of 
$2,266.95 paid by the appellee to redeem the mortgaged property from a sale 
upon an assessment for a paving tax. 

T. J. O'Donnell (Milton Smith, on brief), for appellant 
John H. Dénison (Ealph Talbot, on brief), for appellee. 

Befor« SANBOEN and THAYEE, Circuit Judges, and SHIEAS, 
District Judge. 

SUERAS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

In support of the proposition that the circuit court committed ré- 
versible error in appointing a receiver, counsel for appellant cite the 
cases of Teal t. Walker, 111 U. S. 242, à Sup. Ct. 420; Hazeltine v. 
Granger, 44 Mich. 503, 7 N. W. 74; Union Mut. Life Ins. Co. v. Union 
Mills Plaster Co., 37 Fed. 286; and Couper v. Shirley, 21 C. C. A. 
288, 75 Fed. 168, — which hold the doctrine that a mortgagee has 
net a légal right to the possession of the mortgaged property until a 
completed sale upon foreclosure has been had, nor has he a right to 
the rents and profits until his légal right to possession has been 
established. If the appointmeut of the receiver had been made solely 
on the ground that the mortgagee was entitled to the rents and prof- 
its, thèse authorities would be in point, but this is not the fact. The 
pétition asking the appointment avers the inadequacy of the security, 
the insolvency of the mortgagors, the failure to pay the taxes, the 
failure to pay the water rents, which would resuit in a loss of tenants, 
the failure to keep the property insured, the failure to keep the 
premises in good repair, and the fact that the appellant was collect- 
ing the rents, but was not applying the same to the protection of the 
property, as it was required to do by contract. It thus appears that 
the appointment of the receiver was asked upon well-recognized éq- 
uitable grounds, and was not based upon an asserted légal right to 
the rents and profits accruing before foreclosure. Thus in Kountze 
r. Hôtel Co., 107 U. S. 378, 2 Sup. Ct. 911, it is said: 

"Courts of equity always hâve the power, where the debtor is insolvent, 
and the mortgaged property is an InsuflScient security for the debt, and tliere 
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is good cause to believe that it will be wàsted or deteriorated In the hands 
of the mortgagor, as by cutting of timber, suffering dilapidation, etc., to take 
cbarge of tbe property by means of a receiver, and préserve, not only the 
corpus, but the rents and profits, for the satisfaction of the debt." 

It cannot, therefore, be successfully questioned that the circuit 
court had full jurisdiction to hear the pétition for the appointment of 
a receiver, and, upon a proper showlng, to grant the application, 
and, as we understand the record, the question whether the dis- 
crétion of the court was rightly exercised in the premises is not 
before us for considération. 

The appellant had been made a party défendant in the foreclosure 
proceedings, had notice of the pétition for the appointaient of a re- 
ceiver, filed an answer thereto, and vpas heard upon the issues thus 
presented. As already stated, the order appointing the receiver 
was made February 27, 1897, and it does not appear that the appel- 
lant saved an exception to the ruling made, nor does the record show 
what évidence was submitted to the court upon the hearing of the 
pétition for the appointment of the receiver. Furthermore, in the 
pétition for the allowance of the appeal in this case, it is recited 
that "the défendant, the American National Bank of Denver, re- 
spectfully prays an appeal to the United States circuit court of ap- 
peals for the Eighth circuit, from the decree entered in the above- 
entitled cause at the November term of this court, A. D. 1897." 

The only questions, therefore, properly before us for considération 
are those arising on the errors assigned upon the final decree of fore- 
closure, the first of which is that the court eri'ed in ordering the 
receiver to pay to the défendant in error the balance of the funds in 
his hands, and in refusing to decree that ail the rentals collected by 
the receiver should be paid to the appellant. The contention of 
counsel for appellant is that under the provisions of the statute of 
Colorado (Civ. Code, § 261), which provide that "a mortgage of real 
property shall not be deemed a conveyance, whatever its terms, so as 
to enable the owner of the mortgage to recover possession of the 
real property without foreclosure and sale," the rents and profits de- 
rived from the mortgaged property before the foreclosure sale cannot 
be applied to the payment of the mortgage debt. 

Under the doctrine announced in Teal v. Walker, 111 U. S. 242, 4 
Sup. et. 420, wherein the suprême court was called upon to consider 
this gênerai question with référence to the provisions of the statutes 
of Oregon, which are similar in effect to those in force in Colorado, 
and wherein it was held that, as the mortgagee had no right to talîe 
possession before a sale, he had no claim to the rents and profits ac- 
crulng before he had acquircd a right tô possession through a foreclo- 
sure sale, it seems to be settled that, under the provisions of the Colo- 
rado statute, a mortgagee cannot maintain a right to hâve such rents 
and profits applied to the satisfaction of his mortgage debt, as the 
same belong to the mortgagor, and the mortgage is not a lien thereon, 
nor wOl the appointment of a receiver, for the purpose of collecting 
the rents, create an équitable lien thereon, in favor of the mortgagee, 
which is the rule held in some jurisdictions. High, Eec. § 643; Post 
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V. Dorr, 4 Edw. Oh. 412; U. S. Trust Co. v. New York, W, S. & B. 
R. Co., 101 N. Y. 478, 5 2^. E. 316. 

Relying upon this construction of the Colorado statute, counsel for 
appellant claim that the final decree of foreclosure should hâve pro- 
vided that ail the rents collected by the receiver should hâve been 
ordered paid to appellant, as well as the sum of |282.62, which was 
in the Lauds of the reoeiver at the date of the decree. The record 
does not show that any part of the rents collected by the receiver was 
used in pajonent of the original mortgage debt due to the appellee, 
but, on the contrary, it shows that the money paid to the receiver 
as rental was expended in repairing the mortgaged premises, in 
lieeping up the insurance, in paying the taxes, and in repaying to the 
appellee the money by it advanced to pay taxes on the property. 
In considération of the loan made by the appellee to Susan M. and 
Daniel M. Mays, they agreed to keep the property insured to the 
amount of |45,000, and to pay annually ail taxes and assessments lev- 
ied on the property. When the receiver was appointed, the mort- 
gagors could well claim that, as they had been thus prevented from 
receiving the rentals of the property, they would be excused in equity 
from any further personal liability to pay the taxes and insurance, 
and that the obligation to thus protect the property was assumed 
by the receiver, to the extent of the rentals by him received. The re- 
ceiver was appointed by the court for the purpose of protecting the 
property in the interest of ail who held a title thereto or a lien there- 
on, and the proper protection of the property required that it should 
be kept insured; that the taxes thereon should be paid; that the 
building should be kept in repair, and in condition to assure its 
occupancy; and, if the receiver was justified in making the outlay 
necessary to thus protect the property, he certainly nmst be pro- 
tected in applying the rental in his hands to the payment of the 
cost thereof. The eflect of the provisions of the decree to which 
exception is taken is to approve the action of the receiver in apply- 
ing the rentals coming into his hands to the payment of the taxes, 
insurance, and the cost of needed repairs; and the fact that, under the 
provisions of the Colorado statute, a mortgagee is not entitled to 
the possession of the mortgaged property, nor to the rents and profits 
theréof. until a foreclosure is had, does not tend to show that this 
disposition of the rentals was not entirely right and légal. 

The position taken on behalf of appellant is that by means of the 
purchase made by it at the sale under the trust deeds the bank be- 
oame the owner of the title and equity of rédemption held by Susan 
M. and Daniel M. Mays, and from that date became entitled to the 
rents coming from the property. Granting this to be true, it does 
not follow that the bank acquired, as against the Northwestern In- 
surance Company, any right or equity greater than that held by 
the mortgagors, Susan M. and Daniel M. Mays; and therefore the 
question is whether they hâve the right to insist that when the cour-t 
took possession of the premises, through its receiver, it could not 
apply the rentals to the payment of taxes, insurance, and repairs, 
but must pay the same to the mortgagor, and thus let the property 
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be destroyed, in whole or in part. This query is fairly answered 
in tlie language used by the suprême court in Shepherd v. Pepper, 
133 U. S. 626-652, 10 Sup. Ct. 438, wherein it is said: 

"As to the question of the disposition of the rents in the hands of the 
receiver, we thinli the action of the court below was proper. ïhe pecuniary 
condition of Shepherd, his failure to pay taxes, preiniums of insurance, or 
interest, the inadequacy of the property to pay the claims of Pepper and 
Mrs. Gray, and the diversion of the income from rents, from mailing such 
payments, to the use of Shepherd, up to the time of the appointment of the 
receiver, were adéquate grounds for the appointment of the receiver. Kountze 
V. Hôtel Co., 107 U. S. 378, 395, 2 Sup. Ct. 911; Grant v. Insurance Co., 121 
TJ. S. 105, 7 Sup. Ct. 841. The court, through its receiver, took possession of 
the rents in order to préserve theni for that party to the suit who should 
ultimately be found to be equitably entitled to them. Hitz v. Jenks, 123 U. 
S. 297, 306, 8 Sup. Ct. 143. The varions reports of the receiver contained 
in the record, as to his payment of taxes, premiums of insurance, and the 
expenses o£ repairs on the building, show the necesslty of his appointment. 
It vï'ould be grossly unjust, on the facts developed in this case, to appropriate 
the rents in the hands of the receiver to the use of Shepherd." 

Oertainly no further citation of authorities is needed to sliow tliat 
the court below rightly held that the reniais of the property collected 
by the receiver were properly applied in the payment of taxes, insur- 
ance, and repairs, and that the balance in his hands of $282.68 should 
be applied in the repayment to the appeUee of the money by it ad- 
vanced to pay taxes and insurance, which, in effect, is the meaning 
of the decree entered. 

The record shows that the appellee had advanced, in payment of 
taxes and insurance, a sum greater than ail it had received, and 
which will not be fully repaid if it receives the balance in the hands 
of the receiver. . This money was advanced and used to protect the 
property for the beneflt of ail interested therein, and the appellee 
is clearly entitled to be reimbursed therefor, before any of the rentaJ 
is paid to the mortgagors, whose duty it was to pay the taxes and in- 
surance thus advanced by the appellee, and in this respect the rights 
of the appellant are not other or greater than those of the original 
mortgagors. 

The only other error assigned is based on the fact that the court 
included in the amount found due ùnder the mortgage the sum of 
$2,266.95, which had been paid by the appellee to redeem the prop- 
erty from a sale thereof under an assessment for a paving tax; the 
contention of the appellant being that, through an omission in the 
charter of the city of Denver, in force when the assessment was 
made, the paving tax was not a lien on the realty, and that, in any 
event, it was not assessed until after the exécution of the mortgage 
to the appellee, and of the trust deed to the Hamilton Loan & Trust 
Company, and therefore the lien vvould be inferior to that of the 
bank, which holds title under this trust deed. The question is not 
whether the city charter in terms created a statutory lien for this 
assessment, but whether it cornes within the lien created by the 
mortgage held by the appellee, to which mortgage the rights of the 
appellant are subject. The charter provided for making assessments 
against city lots for the paving in front thereof, and, if the same 
were not paid within the time provided by ordinance, they were to 
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be certifled to the city clerk, to be by him placed upon the tax list 
as part of the dty taxes for the current year, to be collected in the 
same manner as gênerai city taxes, the city having the right to pur- 
chase at tax sale any lots sold for paving assessments. It is clear 
that thèse proTisions of the charter made the paving assessment in 
question a charge upon the property, with authority to sell the 
same for the collection of the tax, and in substance this makes the 
assessment a lien. Thus, in Peck v. Jenness, 7 How. 611, it is sai(^ : 
"In courts of equity, thé term 'lien' is used as synonymous with a 
charge or incumbrance upon a thing, where there is neither jus in re 
nor ad rem, nor possession of the thing." In Bouvier's Law Dic- 
tionary a "lien" is defined to be "a hold or claim which one has on 
the property of another as a security for some debt or charge." But, 
waiving the question whether this assessment was technically a lien, 
there can be no doubt that it was an assessment against the projv 
erty, which became a charge thereon, and for the collection of which 
the property could be sold. 

By the express terms of the mortgage to appellant, the mortgagors 
bound themselves to pay ail taxes and assessments on the mortgaged 
premises; it being further expressly provided that, in case of forecîo- 
sure of tiie mortgage, the decree entered "shall embrace, with said 
principal debt and interest, ail sums so paid for or on account of In- 
surance, taxes, assessments, or prier liens, with interest at the rate 
aforesaid." Thus, the sums paid out by the mortgagee for Insurance, 
taxes, and assessments are made part of the debt secured by the lien 
of the mortgage; and there is no more reason for excludiag a sum paid 
to clear the property from a paving assessment from the protection 
of the mortgage tlian exists for excluding a sum paid for insurance, 
and no exception is taken to including in the decree the sums paid by 
the appellee in keeping up the insurance. But it is further urged 
that, through a failure to observe some of the requirements of the 
statute, the assessment for the paving is not a valid charge against the 
property, and therefore the amount paid by the appellee to redeem 
the property from the tax sale should not now be allowed it as part of 
the sums secured by the mortgage; and, fuirther, that the sale of the 
property for such assessment was not autiiorized by any statute then in 
force, and the rédemption from such sale was not an act necessary to 
protect the title to the property. It will be noticed that it is not 
claimed that the paving had not in fact been done, nor that an assess- 
ment had not in form been made against the property, nor that a sale 
had not been made of the property which might ripen into a title; 
and therefore it cannot be claimed that equitably a right to assess 
the expense of the paving against the property did not exist, but 
the contention is that, notwithstanding the fact that the paving had 
been done for the beneflt of the property, payment therefor might be 
escaped by invoking légal objections. Courts of equity do not en- 
courage, nor look with favor upon, efforts to escape obligations well 
founded in fact, though the same may not be enforceable at law. 
If it be true, as claimed by ajipellant, — a question we do not con- 
sider, — that the city of Denver could not enforce payment of the pav-'' 
ing assessment by a sale of the property under the gênerai tax law, 
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yet that would not invalida,te the assessment nor preveut its en- 
forcement by a proceeding in court; for, if there was no statutory 
mode provided for enforcing payment of the assessment, the city 
would hâve the right to invoke the aid of the court for that pur- 
pose. Savings Bank v. U. S., 19 Wall. 227. 

The évidence shoves that the assessment for the paving was in 
fact made; the property was sold therefor; the time for the rédemp- 
tion from such sale had nearly expired; neither the original mort- 
gagors nor the appellant had taken any steps to question the validity 
of the assessment, or to relieve the property from the charge asserted 
against it. Under thèse circumstances, the appellee, in order to pre- 
vent the sale ripening into a title, paid the assessment, and the 
court below ruled that the sum thus paid should be allowed the ap- 
pellee, under the provisions of the mortgage, and we see no reason for 
holding that there was error in such ruling. Finding no merit in the 
errors assigned, the decree appealed from is afflrmed. 



STEWAET V. WISCONSIN CENT. CO. 
(Circuit Court, W. D. Wlsconsin. September 30, 1898.) 

1. Eailkoads— Chossing bt Electric Road— Receivership. 

A projected electrlc rallway between two citles, whSch Is constructed, 
with the exception of a highway crossing over the traclis of a steam rall- 
road in the hands of receivers, will uot be refused permission to malie 
such crossing, unless upon grave and eontrolling considérations. 

8. Samb— Grade .Crossings. 

Where grade crossings by steam railroads are permitted by the authori- 
ties of the state, a fédéral court will not refuse permission to an electric 
road to cross at grade the tracks of a steam railroad in the hands of its 
receivers. 

Upon the pétition of the Chippewa Valley & Electric Kailway Ck)m- 
pany for an order authorizing it to construct its electric rallway across 
the track of the Chippewa Falls & Western Eailway Company, operat- 
ed by the receivers of the défendant company. 

Frawley, Bundy & Wilcox, for Chippewa Valley Electric Ey. Co. 
Thos. H. Gill, Wm. F. Vilas, and A. L. Cary, for receivers of Wis- 
consin Cent. Co. 

Before JENKINS, Circuit Judge, and BUNN, District Judge. 

PEE CUEIAM. We need not stop to consider the interesting légal 
question whether the petitioner bas statutory power to procure by 
condemnation the right to cross tracks of a railway. It was con- 
ceded at the argument that the court, having possession through its 
receivers of the steam railway in question, could, in its discrétion, 
exercise the rights of an owner of the property, and grant to the 
Electric Eailway Company the right to cross, upon proper conditions; 
and nothing was urged to our attention constraining us to deny to the 
Electric Company that privilège. It is engaged in the construction 
• of an electric railway between Eau Claire and Chippewa Falls, and 
its line bas been largely, if not wholly, constructed, with the excep 
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tion of the cpossings desired. It has coiitracted with other railway 
companies whose Unes it crosses in the vicinity of the crossing hère 
sought for, for that privilège. To deny the relief asked would be 
simply to block a désirable public work, which should not be done 
by a court of equity, uniess upon grave and controlling considérations. 

It was insjsted that the Wisconsin Central Company owned a cer- 
tain right of way of which the Electric Company had possessed itself 
without authority of law, and without compensation to the Central 
Company. With respect to this, it need only be said that the Elec- 
tric Eailway Company sought to condemn that strip and right of way, 
which it claims had been for 14 years abandoned by the Chippewa 
Falls & Western Eailway Company, which had formerly occupied it, 
and in regard to a portion of which right of way that company had 
never had title; and, upon notice of the alleged rights of that com- 
pany, it impleaded that company and its receiver, Mr. Kand, by leave 
of this court, in the condemnation proceedings, and paid into court the 
damages awarded. It is now said that the Wisconsin Central Com- 
pany, and not the Chippewa Falls & Western Company, was the 
owner of that strip; but it appears that the Electric Railway Com- 
pany, in July last, was notifled by thé counsel of the receiver of the 
Chippewa Falls & Western Eailway Company that the strip and right 
of way was the property of the Chippewa Palis & Western Eailway 
Company, and was in the exclusive possession and control of Mr. 
Rand, its receiver. That counsel was and is one of the receivers of 
the Wisconsin Central Company, and it is somewhat strange that he 
Bhould bave given that notification if the right of way, if any existed, 
is now or was then owned by the Wisconsin Central 'Company, as is 
now claimed. Wliile, of course, the notification given by that gentle- 
man could not deprive the Wisconsin Central Company of its owner- 
ship, if ownership it had, such action by him disposes largely of the 
équitable considération now urged upon us, that we should withhold 
permission until the right of the Electric Company to that strip has 
■been determined by condemnation proceedings; and especially since 
we are advised at the argument that proceedings hâve been taken 
against the Wisconsin Central Company to procure proper condemna- 
tion, and its rights, if any, can be amply protected in that proceeding. 
We think the prayer of this pétition should be granted. We are 
not inclined to block a public improvement upon any trivial or doubt- 
ful considération, where the rights of the parties can be otherwise 
amply protected. 

There has been submitted to us an agreement with respect to this 
crossing, which was proposed between the parties during the past 
summer, and which was said to be similar to, if not identical with, 
the agreements between the other railway companies whose tracks 
are crossed and the Electric Company. We think the right should be 
gçanted substantially upon the terms suggested in that proposed 
agreement. While it is unquestionably true that the crossing of one 
railway by another at grade is necessarily accompanied with great 
danger to the public, to life, and to property, and that crossings, at 
least in populous communities, should be required by law to be above 
or below grade, such has not jet become the established poljcy of the 
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etate. Nor do we perceive vihj that policy should be adopted with 
respect to electric railways wlien not applied to steam railways, for 
in the latter case tlie danger is much greater than in the former. 
The electric car can be much more speedily brought to a stop than 
can cars propelled by steam; and we can perceive no reason for en- 
forcing so stringent a rule with respect to cars propelled by elec- 
tricity, when the authorities of the state do not deem it necessary te 
apply it to cars propelled by steam. The prayer of the pétition will 
be allowed, and the right to cross granted, upon the terms and condi- 
tions contained in the agreement proposed between the parties, and 
which has been submitted to us. The order allowing the pétition 
may be prepared by counsel, and will be settled by the court upon 
notice. 



WAITE V. CITY OF SANTA CEUZ. 

(Circuit Court, N. D. California. feeptember 29, 1898.) 

No. 12,094. 

1. JURTSDICTION OF FbDEKAI, COURTS— ACTION ON MUNICirAI. BONDS. 

The fact that a circuit court of the United States has no jurisdietion of 
an original proceeding for a writ of mandamus to compel municipal of- 
fieers to levy a tax to pay bonds, does not affect its jurisdietion of an ac- 
tion at law by a citizen of another state to recover judgment on sucli 
bonds, though any judgment recovered can be enforced only by man- 
damus proceedings against such offlcers. 

8. Statutbs— Spécial ob Local, Lavts — Classification op Cities. 

A statute authorizing the issuance of bonds by cities or towns, except 
thos« of the first class, is not a local or spécial law, within Const. Cal. 
art. 4, § 25, subd. 33, prohibltlng the passage of such laws "in any case 
where a gênerai law can be made applicable." Such constitution, by au- 
thorizing the organization and "classilication in proportion to population" 
of cities, In efCect authorizes différent charters for différent classes. 

3. Municipal Bonds— Validitt — Acts of Officbks De Facto. 

In the signing and dellvery to a purchaser of municipal bonds the acts 
of ofHcers de facto are, as to third persons, equally as binding on the city 
as though they had been offlcers de jure. 

4. Officers De Facto— Holding Over Term. 

Where a mayor and council of a city were elected and qualifled, but 
did not aetually enter upon their duties as offlcers for some four weelis 
thereafter, the outgoing offlcers, who continued to act during such tiine 
publicly and without objection, were the officers de facto, and their acts 
were, as to third persons, binding on the city. 

6. Municipal Bonds— Repunding Indebtkdness — Legalitt. 

Under a statute authorizing cities to issue bonds for the purposc of 
refunding their bonded indebtedness, a city has no power to refund bonds 
issued by a water company. and secured by mortgage on its property, 
which the city has since bought, subjcct to the mortgage. 

6. Principal and Agent- IS^otice to Agent. 

A purchaser of bonds through an agent is not chargeable with tiio 
knowledge of his agent as to defects where the agent in reality acted in 
the transaction for his own benefit. receiving a sbare of the prolUs 
realized by the seller. 

7. Municipal Bonds— Efpect dp Récitals. 

Récitals in municipal bonds that such bonds are Issued in conformity 
with the provisions of a statute authorizing cities to refund their indebted- 
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ness, wlth the constitution of the state, and an ordinance of the clty, 
Import that the ordinance Is in conformity with the statute, and do not 
charge a holder with notice of the contents of sueh ordinance. 
& Same— PowHRS op City— Construction or Statutb. 

A statute authorlzlng cities to issue refundlng bonds must be construed 
as glvlng authority to issue negotiable bonds in the usual form. 

9. Samb— BsTOPPBL TO Deny Récitals. 

Where there was a statute authorizing cities to issue bonds to refund 
their bonded indebtedness, and bonds issued by a city contain récitals 
that they were issued in conformity with such statute for tlie purpose of 
refunding the city's bonded debt, and that every act required by the 
statute as a condition précèdent to thelr issuance was performed, the 
clty cannot defeat a recovery on such bonds as against an innocent pur- 
ehaser on the ground that such récitals were false, and that a portion 
of the debt refunded was that of a private corporation. 

10. Samb — Effeot of Récitals. 

It may be laid down as a gênerai rule that when municipal bonds re- 
cite faots which, If true, show that they were issued upon the conditions 
and for a purpose authorized by law, a bona fide purchaser, without no- 
tice of any infirmity therein, may safely rely upon such récitals. 

This is an action at law upon municipal bonds. 
CMckering, Tàomas & Gregory, for plaintiff. 
James G. Maguire and Lindsay & Cassin, for défendant. 
Frank J. Sullivan, amicus curise. 

DE HAVEN, District Judge. This is an action at law to recover 
the sum of $23,100, claimed to be due on 9 refunding bonds and 282 
interest coupons of |50 each, attached to the bonds sued on and 
other refunding bonds, alleged to hâve been issued by the défend- 
ant on the 16th day of April, 1894, payable on April 15, 1895. 
The action necessarily involves questions relating to the validity 
of 360 refunding bonds of $1,000 each, purporting to hâve been 
issued by the défendant on the 16th day of April, 1894. The cir- 
cumstances under which thèse bonds were issued may be briefly 
stated as follows: On Pebruary 26, 1894, the défendant, city of 
Santa Cruz, had an outstanding bonded indebtedness of $271,000, 
or thereabouts, and was also the owner of certain waterworks and 
necessary appurtenances thereto, including land, water rights, etc., 
theretofore purchased by it from the City Water Company of Santa 
Cruz, a private corporation. The waterworks and appurtenant 
property were subject to a mortgage, which had been placed there- 
on by the City Water Company of Santa Cruz for the purpose of 
securing an outstanding bonded indebtedness of that corporation in 
the sum of $89,000, and interest therêon; and on that day the common 
council of the défendant city, deeming it to be for the best interest 
of the défendant to refund its bonded indebtedness under the provi- 
sions of an act of the législature of the state of California entitled 
"An act to amend an act entitled 'An act to authorize the common 
council, board of trustées, or other governing body of any incorporated 
city or town, other than cities of the flrst class, to refund its indebt- 
edness, issue bonds therefor, and provide for the payment of the 
samej' approved Mardh 15, 1883," approved March 1, 1893 (St. 1893, p. 
59), adopted an ordinance, which was duly approved by the mayor. 
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providing for a spécial élection to be held in the city of Santa Cruz oi>. 
the ISth day of March, 1894, at which there should be submitted to 
its qualifled electors the question of refunding the outstanding bonded 
indebtedness of the défendant city. The indebtedness which it was 
thus proposed to ref und was deseribed in the ordinance as consisting 
not only of certain bonds of the city of Santa Cruz, amounting to the 
sum of $271,000, but aJso "eighty-nine (89) first mortgage bonds (with 
interest thereon from November 1, 1893) of the corporation, the City 
Water Company of Santa Cruz, heretofore issued by said corporation, 
the City Water Company of Santa Cruz, which bonds bear date May 
1, 1890, and are of the dénomination of one thousand (1,000) dollars 
each, and bear interest at the rate of six (6) per cent per annum, pay- 
able semiannually, and are secured by a mortgage or deed of trust 
upon the property known as the 'City Waterworks of Santa Cruz,' ex- 
ecuted by the City Water Company of Santa Cruz, as party of the first 
part therein, to the Holland Trust Company of New York, as trustée, 
party of the second part therein; and which said bonds outstanding 
were, at the time of the conveyanee by the City Water Company of 
Santa Cruz to the city of Santa Cruz, of the property known as the 
'City Waterworks,' and now are, a valid lien and charge upon said 
property known as the 'City Waterworks,' and became thereby a part 
of the bonded indebtedness of the city of Santa Cruz." More than 
two-thirds of the qualified electors of the défendant voted at the 
spécial élection thus called in favor of the proposition to refund the 
then outstanding bonded indebtedness of the défendant as deseribed 
in the ordinance. Thereafter, on March 26, 1894, the common coun- 
cil of the défendant passed, and its mayor approved, an ordinance 
for the purpose of carrying into eflect the will of the electors of the 
défendant, as expressed at such spécial élection. This ordinance pro- 
vided for the issuance of 360 interest-bearing bonds of the défendant 
of the dénomination of $1,000 each, and also directed that such bonds 
should be signed by the mayor and city clerk, and that each should 
contain the following récitals: 

"Thls bond is one of a séries of bonds of like date, ténor, and effect issuea 
by the said city of Santa Cruz for the purpose of refunding the bonded in- 
debtedness of said city, and issuing bonds therefor, and providing for tlie 
payment of the same, under and in pursuance of and in couformity with the 
provisions of an act of the législature of the state of California, 'An act to 
amend an act entitled "An act authorizing the common council, board of 
trustées or other governing body of any incorporated city or town, other than 
cities of the first class, to refund Its indebtedness, issue bonds therefor, 
and provide for the payment of the same," approved March 15, 1883,' ap- 
proved March 1, 1893, and in pursuance of and in conformity with the con- 
stitution of the State of California and the ordinance of the city of Santa 
Cruz, and in pursuance of and in conformity with a vote of more than two- 
thirds of ail the qualified electors of said city of Santa Cruz voting at a spécial 
élection duly and legally called and held and conducted in said city, as pro- 
vided under said act, on Tuesday, the 13th day of March, 1894, notice thereof 
havlng been duly and legally given and published in the manner as required 
by law, and after the resuit of said élection had been duly canvassed, found, 
and declared in the manner required by law; and it Is hereby certified and 
declared that ail acts, conditions, and things required by law to be dont: 
précèdent to and in the issue of said bonds hâve been properly done, hap- 
peued, and performed In légal and due form, and as required by law." 
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The ordiûance further directed that such bonds should, after public 
notice inviting bids therefor, be sold to the highest bidder for net 
less than th.eir face Talue in United States gold coin, to be paid 
on delivery of said bonds at tlie city treasurer's office in the city of 
Santa Cruz. The bonds were offered for sale, but there were no bid- 
ders for the same, and on April 16, 1894, the date to which the com- 
mon council of the défendant had regularly adjoumed, there were 
présent William T. Jeter, assuming to act as mayor, and J. Howard 
Bailey, F. J. Hoffmann, E. Q. Green, and F. W. Lucas, assuming to act 
as the common council of the défendant. At this meeting a proposi- 
tion theretofore made by Coffln & Stanton to take ail of said bonds 
was accepted upon condition that satisfactory security for its faith- 
ful performance by Coffin & Stanton should be furniShed. This prop- 
osition was dated February 27, 1894, and was, in substance, one by 
which Coffin & Stanton proposed to purchase the refunding bonds at 
par value less 3 per cent., without the payment of any money at the 
time ôf their delivery, or giving any other considération therefor than 
their promise to take up the outstanding bonds which were to be re- 
funded, and to forward the same, "from time to time, to the city for 
cancellation." On April 23, 1894, the said William T. Jeter, assuming 
to act as mayor, and the said Bailey, Hoffmann, Green, and Lucas, as- 
suming to act as the common council of the défendant, publicly met 
pursuant to adjournment, and, without protest from any one, accepted 
and approved a bond presented by Coffln & Stanton for the faithful per- 
formance by them of the agreement contained in the foregoing propo- 
sition, and thereupon directed the city clerk of the city of Santa Cruz 
to deliver to that flrm the entire issue of the refunding bonds referred 
to. The bonds were, in accordance with this direction, delivered to 
Walter Stanton, of the lirm of Coffin & Stanton, on April' 24, 1894, and 
thereafter Coffln & Stanton sold the same to various parties, from 
some of whom the plaintifl derived title to the bonds and coupons 
sued on. The plaintiff is only the nominal owner of said bonds, the 
same having been assigned to him for the purpose of collection only. 
Coffin & Stanton never complied in whole or in part with the agree- 
ment under which the bonds were delivered to them, and the city of 
Santa Cruz never received any beneât whatever from their sale, the 
entire proceeds thereof having been appropriated to their own use by 
Coffin & Stanton, and that firm is insolvent. The bonds are under 
the seal of the défendant, contain the récitals above set ont, and are 
signed: "Wm. T. Jeter, Mayor of the City of Santa Cruz. Attest: 
0. J.Lincoln, City Clerk." 

Upon the foregoing facts, and others which will be stated in 
discussing the questions to which they particularly relate, the de- 
fendant contends: First. That the court has no jurisdiction of the 
action. Second. That the act of the législature under w'hich the 
bonds were issued is in conflict with the constitution of the state of 
California. Third. That William T. Jeter was net mayor of the 
défendant city, neither de jure nor de facto, at the time when a por- 
tion of the bonds were signed by him. Fourth. That Jeter and 
ibe other persons above mentioned, who, on April 3 6 and 2.3, 1S94. 
assumed to act as the mayor and common council of the défendant 
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citj, and accepted the proposition of Coffln & Stanton for the purchase 
of the bonds, and directed their delivery to that flrm, were not ofBcers 
of the défendant, neither de jure nor de facto, and ail of their acts in 
relation thereto are absolutely void. Fifth. That the bonds are void, 
because issued in part for the purpose of refunding the private indebt- 
edness of the City Water Company of Santa Oruz, and also because 
they were delivered to Coffin & Stanton in violation of law and of the 
ordinances under which they were issued. Sixth. That the assignors 
of plaintifï had notice of ail the foregoing facts relied upon as a dé- 
fense to the action when they purchased the bond and coupons sued 
on. 

In answer to thèse contentions of the défendant, it is claimed in 
behalf of the plaintifE: First. That the persons assuming to act as 
mayor and common council of the défendant on April 16, 1894, and 
April 23, 1894, were de facto oiHcers of the défendant. Second. That 
the assignors of plaintiff were bona âde purchasers of said bonds, with- 
out notice, and that the défendant is therefore estopped from disputing 
the truth of the récitals contained in the bonds. 

1. The objection that the court has no jurisdiction of the action was 
presented by the démarrer to the complaint, but it does not seem to 
hâve been discussed or noticed by Judge McKenna, then presiding 
hère, in Ms opinion overruling the demurrer (Waite v. City of Santa 
Cruz, 75 Fed. 967); and as it is still insisted upon, and has been ar- 
gued with great earnestness, it is necessary to now consider it. In 
support of this objection it is said the défendant did not contract to 
pay the bonds out of any property or assets subject to exécution, but 
only out of taxes to be levied and collected by its olïicers, and from this 
it is argued that the action is substantially a proceeding in the nature 
of an application for a writ of mandamus to compel the oiScers of 
the défendant to perform the duty of levying and collecting the neces- 
sary taxes for the payment of such bonds, since, without the issuance 
of such writ, a judgment in favor of plaintiff could not be enforced; 
and cases are cited to the effect that the circuit courts of the United 
States hâve no jurisdiction to entertain an original proceeding in man- 
damus. Bath Co. V. Amy, 13 Wall. 244; Graliam v. Norton, 15 Wall. 
427; Eosenbaum v. Board, 28 Fed. 223; Same v. Brauer, 120 U. S. 455, 
7 Sup. et. 633. That circuit courts of the United States hâve no ju- 
risdiction to entertain an original proceeding for the issuance of a 
writ of mandamus to compel the ofQcers of municipal corporations to 
perform duties imposed upon them by the laws of the state under 
which they exist cannot be doubted, and is fuUy sustained by the 
above, and by many other, cases which could be cited to the same 
effect. This, however, is not an original proceeding for the issuance 
of a writ of mandamus. The action is one at law for the purpose 
of reco-^-ering a money judgment, each of the bonds sued on containing 
a promise upon the part of the défendant "to pay to the bearer, for 
value received, the sum of one thousand dollars," etc. Of such an 
action this court has jurisdiction, the plaintifE being a citizen of an- 
other state, and the amount in controversy exceeding $2,000. Rev. 
St. § 629, as amended by Act Aug. 13, 1888 (25 Stat. 433). The cases 
of Greene Co. v. Daniel and Pickens Co. v. Same, 102 U. S. 187, were 
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not unlîke this. Thèse were actions at law to recover upon coupon 
bonds issued by the counties named, under ttie provisions of a statute 
of Alabama, the statute also making it the duty of certain offlcers to 
leyy and collect a tax to pay the same. The question of the jurisdic- 
tion of the court was not raised, but in diseussing the sufficiency of 
the complaint the court, after stating that a mandamus would lie in 
the courts of the state of Alabama to compel the levying and collec- 
tion of a tax to pay what was due on the bonds without flrst reducing 
the bonds to judgment, said: 

"The rule is différent, however, in the courts of the United States, where 
such a -WTit can only be granted In aid of an exlsting jurisdiction. There a 
judgment at law on the coupons is necessary to support such a writ. The 
mandamus is in the nature of an exécution to carry the judgment into 
efeect. Bath Co. v. Amy, 13 Wall. 244; Graham v. Norton, 15 Wall. 427. 
A suit, therefore, to get judgment on the bonds or coupons is part of the 
necessary aachinery which the courts of the United States must use in 
enforcing the claim, and the jurisdiction of those courts Is not to be ousted 
simply because In the courts of the state a remedy may be afforded in 
another way." 

In Heine v. Commissioners, 19 Wall. 655, the suprême court, speak- 
ing by Mr. Justice Miller, point eut that upon the refusai of a munici- 
pal corporation to pay its bonds the appropriate way to proceed in the 
fédéral courts is to flrst sue at law, and obtain a judgment establish- 
ing the validity of the bonds, and then, if necessary, obtain a man- 
damus to enforce the judgment. This course was foUowed and 
upheld in the following, among many other, cases which could be 
cited: Commissioners v. Aspinwall, 24 How. 376; Von Hoffman v. 
City of Quincy, 4 Wall. 535; Eiggs v. Johnson Co., 6 Wall. 166; 
Walkley v. City of Muscatine, Id. 481. A considération of thèse 
cases, as well as section 629, Rev. St. TJ. S., above cited, leads to the 
conclusion that the présent action is clearly within the jurisdiction of 
the court. 

2. Cities of the first class (those having a population of more than 
100,000) are expressly excepted from the opération of the statute 
under which the bonds were issued, and because of this exception the 
défendant insists that the statute is in conflict with subdivision 33 of 
section 25 of article 4 of the constitution of the state of California, 
which forbids the législature to pass a local or spécial law in any case 
where a gênerai law can be made applicable. A provision like this 
is to be found in the constitutions of many of the states, and has 
been the subject of much judicial discussion; and it seems to hâve 
been uniformly held by the courts that it is not to be construed as 
depriving the législature of the power to enact laws applicable only 
to a particular class of persons or cities which may reasonably be 
thought to require rules or régulations difEerent from those of other 
classes. Abeel v. Clark, 84 Cal. 226, 24 Pac. 383; McDonald v. 
Conniff, 99 Cal. 386, 34 Pac. 71; People v. Henshaw, 76 Cal. 436, 18 
Pac. 413; People v. Central Pac. E. Co., 105 Cal. 576, 38 Pac. 905; 
State V. Pond, 93 Mo. 606, 6 S. W. 469; State v. Graham, 16 Neb. 74, 
19 N. W. 470; Johnson v. City of Milwaukee (Wis.) 60 N. W. 270; 
State V. Hawkins, 44 Ohio St. 98, 5 N. E. 228; Cooley, Const. Lim. p. 
390. The constitution of the state of California recognizes the fact 
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that it is wise to classify cities and towns with référence to popula- 
tion, so that législation relating to their organization may be adapted 
to tlie interests or necessities of the différent classes. Section 6 of 
article 11 of that constitution provides: 

"Corporations for municipal purposes shall net be created by spécial laws; 
but the législature, by gênerai laws, stiall provide for the incorporation, or- 
ganization, and classification, in proportion to population, of cities and 
towns, which laws may be altered, amended, or repealed." 

The Word "organization," as hère used, has référence to the powers 
■which may be given to municipal corporations, and it is clear that by 
this section the législature is authorized to provide différent consti- 
tutions or charters for différent classes of municipal corporations; 
that is, the législature may, in its discrétion, give to one class powers 
which are witiheld from another. Now, the statute under considéra- 
tion hère confers upon municipal corporations other than those of the 
first class the power to issue negotiable bonds for the purpose of re- 
funding their outstanding indebtedness. The statute deals with a 
subject proper to be considered by the législature in the organization 
of cities and towns in the flrst instance, or in subséquent législation 
relating thereto. Viewed in this light, it is apparent that the statute 
is not a spécial or local statute, within the meaning of the constitu- 
tion prohibiting that character of législation; and this conclusion 
is fuUy sustained by the cases above cited- The question is not 
whether it was wise to deny to municipal corporations of the flrst 
class the power which by this statute is conferred upon ail others. 
The statute is not to be declared unconstitutional simply because, in 
the opinion of the court, its provisions might well hâve been extended 
to ail municipal corporations. To do this the court would be substi- 
tuting its own judgment as to the wisdom and expediency of the stat- 
ute for the judgment of the législature, and this it is not authorized 
to do. 

3. Is the action of William T. Jeter in signing the bonds to be re- 
garded as that of its mayor, and were the said Jeter and the other per- 
sone, who assumed to act as members of its common council, and 
caused the bonds to be delivered to Coffin & Stanton, and thus put in 
circulation, de facto oflScers of the défendant? Thèse questions may 
be CQnsidered together. They are very important, and hâve been 
most elaborately argued by the counsel for the respective parties. The 
facts ont of which they arise are thèse: On April 11, 1892, William 
T. Jeter was elected mayor of the défendant city, and J. Howard 
Bailey, J. F. Hoffmann, E. G. Green, and F. W. Lucas were at the 
same time elected members of its common council, and ail qualifled 
and entered upon the duties of their respective offices. The charter 
of the city of Santa Cruz (St. Cal. 1875-76, p. 189) provides that its 
mayor and common council shall hold office for a term of two years 
and until their successors are elected and qualifled. On the 9th day 
of April, 1894, Robert Effey was elected mayor of the défendant city 
to succeed William T. Jeter, and Henry Gr. Ensnell, John Howard 
Bailey, J. D. Maher, and Frank K. Eoberts were at the same time 
elected members of the common council. Effey qualifled as mayor 
between the hours of 11 o'clock a. m. and 2 o'clock p. m. of April 16, 
89 F.— iO 
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1894, and those chosen councilmeH qualiâed before the time at which 
the adjourned meeting of the common council of said city was held, on 
the evening of the same day. In point of fact, the persons sô elected 
mayor and members of the common council, on Apriig, 1894, did not, 
with the exception of Bailey, who was re-elected councilman, actually 
enter upon their duties as such officers until May 7, 1894. The said 
William T. Jeter, Bailey, Hoffmann, Green, and Lucas continued to act 
as mayor and members of the common council of the city of Santa 
Cruz until May 7, 1894, without protest from any person, and held 
seven public meetings of said council between and including the days 
of April 16, 1894, and May 7, 1894, and their proceedings were regu- 
larly recorded by the city clerk in the proper record books of the city. 
At one of thèse meetings — that of April 16, 1894 — the proposition of 
CoflSn & Stanton in relation to the purchase and sale of the bonds was 
accepted upon condition that tlhey should furnish a satisfactory bond 
for the performance of their agreement, and at the succeeding meet- 
ing of April 23, 1894, the bond tendered by them for this purpose was 
approved, and the city clerk directed to deliver the bonds to them 
upon the terms of their agreement. This was done, and the bonds 
thus put in circulation. Many of the bonds so delivered to Cofîfin & 
Stanton were signed by William T. Jeter, assuming to act as mayor, 
on the afternoon of April 16, 1894, after the qualification of his suc- 
cessor; and whether the bonds sued on were among those signed by 
Jeter before or after the hour when his successor qualifled does not 
appear. It is claimed by the défendant that, as it is not shown that 
the bonds sued on were signed by William T. Jeter before the qualifi- 
cation of his successor in the office of mayor, the plaintiff has failed 
to prove that the bonds were signed by an officer authorized to do 
so, and they must, therefore, be held void, even in the hands of bona 
flde purchasers, under the rule declared in Coler v. Cleburne, 131 
U. S. 162, 9 Sup. et. 720. Thaf case is not authority for the proposi- 
tion that the action of a de facto ofScer in signing bonds would not 
be as binding upon the municipality for which he assumes to act as 
that of an officer de jure; and it seems clear to me that, if Jeter was 
the de facto mayor when he signed the bonds sued on, then such 
signing by him was a compliance with the ordinance requiring them 
to be signed by the mayor; and so, also, if he was de facto mayor, and 
those assuming to act as the common council of the défendant 'were 
de facto members of the common council at the time when he and they 
assumed as mayor and common council to accept the proposition of 
Coffln & Stanton in relation to the bonds, and directed their delivery 
to that flrm, then such acts upon their part are to be treated, so far 
as concerns the public and third persons having an interest in what 
was done by them, as the acts of the de jure mayor and common coun- 
cil of the city. The rule that the acts of a de facto officer are valid 
as to the public and third persons is flrmly established, although it 
is sometimes difficult to détermine whether the évidence is such as to 
warrant a flnding that a particular act or acts, the legality of which 
may be in issue in a given case, were those of a de facto officer. The 
contention of the défendant is that Jeter was not the de facto mayor 
at the time of the signing and delivery of the bonds, nor were the old 
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members of the common council, who continued to act as such. after 
the qualification of their successors, and until after the bonds were 
delivered to Cofifln & Stanton, de facto members of the common council 
of défendant, after the qualification of their successors. Whether 
one was or was not a de facto ofQcer at the time when he assumed to 
perform duties belonging to a public office is a mixed question of law 
and of fact. State v. Taylor, 108 N. G. 196, 12 S. E. 1005; U. S. v. 
Alexander, 46 Fed, 728. And in passing upon the question presented 
by défendant'» contention upon this point it is well to first con- 
sider what facts are sufflcient to constitute a de facto officer. A de 
facto olHcer may be defined as one whose title is not good in law, but 
who is in fact in the unobstructed possession ol an office, and discharg- 
ing its duties, in full view of the public, in such manner and under 
such circumstances as not to présent the appearance of being an in- 
truder or usurper. When a person is found thus openly in the occu- 
pation of a public office, and discharging its duties, third persons hav- 
ing occasion to deal with him in his capacity as such officer are not 
required to investigate his title, but may safely act upon the assump- 
tion that he is a rightful officer. Thus it is said in Petersilea v, 
Stone, 119 Mass. 468: 

"Third persons, from the nature of the case, cannot always investigate the 
rlght of one assuming to hold an Important office, even so far as to see that 
he has color of title to it by vlrtue of some appointment or élection. If they 
see him publicly exercising Its authority, if they ascertain that this is 
generally acquiesced In, they are entitled to treat him as such otticer; and, 
if they employ him as such, should not be subjected to the danger of having 
his acts coUaterally called In question." 

So, also, in Jhons v. People, 25 Mich. 503, it is said: 

"Persons in the actnal and unobstructed exercise of office must be held 
to be légal officers, except in proceedings where their officiai character is 
the issue to be trled as agalnst themselves." 

To the same effect, also, may be cited the case of Attorney General 
V. Grocker, 138 Mass. 214. ïhat case was one in which the validity 
of a town-meeting élection was involved, and the case turned upon the 
question whether one Grocker, who had assumed to act as town clerk at 
such town meeting, was an officer de facto. The appointment under 
which he acted was void, and there was an actual incumbency by him of 
the office, and acquiescence of the public in his assumption of its duties, 
only during the one meeting at which the élection was conducted. 
Thèse facts were deemed by the court sufflcient to justify the con- 
clusion that Grocker was reputed to be town clerk at that time, and 
a de facto officer in contemplation of law ; and in concluding its opin- 
ion the court thus declared the law to be: 

"The public and parties, having rights depending upon officiai acts, are 
not so much concerned with the title to an office as they are that the duties 
of the office shall be performed, and the rights depending upon their per- 
formance secured and protected; and when they fmd an actual incumbent 
of an office performing its duties they hâve a right to rely upon his acts 
as done by virtue of his office." 

In Hamlin v. Kassafer, 15 Or. 45G, 15 Pac. 778, it was held that a 
justice of the peace who continued in the discharge of the duties of 
such office after the expiration of the légal term for which he had been 
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elected was to be regarded as a de facto ofiScer. The court, în that 
case, said: 

"To constltute a person an offlcer de facto, he must be In the actual pos- 
session oî the ofBce, and in tlie exercise of its functions, and In the discharge 
of Its dutJes. When this Is the fact necessarily, there can be no other in- 
cumbent of the office. An officer de jure is one who has the lawful rlght 
to the offlee, but who has either been ousted from, or never actually taken 
possession of, the offlee." 

In State v. Williams, 5 Wis. 308, it was held that a govemor who 
continued to hold office illegally after the expiration of his term of 
offlee and the qualification of his successor was a de facto governor, 
and that an act of the législature approved by him during the time of 
his illégal incumbency of the offlee of governor was valid. The case, 
however, which is most like this in its facts, is that of Magenau v. 
City of Fremont, 30 Neb. 843, 47 N. W. 280. That case was one in- 
volving the validity of an ordinance purporting to hâve been passed 
April 9, 1890, and it appeared that E. N, Morse and D. Hein were 
elected as councilmen of the city of Fremont on April 1, 1890, as the 
suceessors to J. J. Lowry and C. A. Peterson, and two days before the 
passage of the ordinance referred to had qualifled as such councilmen, 
and, upon such qualification, became de jure members of the eouncil. 
They did not, however, actually enter upon the duties of their office 
immediately upon qualifying, and Peterson and Lowry, notwithstand- 
ing the expiration of their terms of offlee, were présent, and acted as 
members of the eouncil when the ordinance in question was passed. 
The court thus stated the question before it: 

"It is coneeded that ail who particlpated at the meeting when the ordinance 
was adopted were légal members of the eouncil exeept Peterson and Lowry, 
whose right to act is questioned on the ground that their suceessors had 
previously qualifled on April 7th. The statute requires that two-thirds of 
ail the members of the eouncil shall be necessary to constltute a quorum 
for the transaction of business. It Is obvions that, if Peterson and Lowry 
could not lawfuUy act with the eouncil at that meeting, no quorum was 
présent, and the ordinance was invalid." 

Then, after proceeding to show that under the laws of Nebraska the 
terms of Peterson and Lowry expired upon the qualification of their 
suceessors, the court said: 

"While Morse and Hein had qualifled, they had not, as yet, talien their 
seats in the eouncil, or particlpated in the proceedings of that body. The 
names of Lowry and Peterson appeared upon the roU of members, and they 
were recognized as such by other members of the eouncil, as well as by the 
mayor and city clerk. They toolc part in the proceedings of the eouncil on 
April 9th, wlthout objection from any one, although Morse and Hein were 
at the time in the eouncil chamber. We conclude, therefore, that Morse 
and Hein were de jure offlcers, and that Lowry and Peterson were de facto 
members of the city eouncil. The cases are numerous which hold that the 
acts of a de facto offlcer, so far as they involve the Interests of the public 
or third persons, are as valld and bindlng as though he was an offlcer de 
jure." 

And upon that reasoning the court held the ordinance passed under 
the circumstances above stated to be valid. 

The foregoing cases sufflciently illustrate the principle upon which 
courts proceed in determining whether one who has assumed to act as 
a ptrblic offlcer was at the time an officer de facto, and it only remains 
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to apply the rule which Hhej establish to the facts which hâve been 
already stated as appearing in the présent case, and in doing so there 
is but one conclusion that can be reached, and that is that Jeter was 
the de facto mayor of the city of Santa Cruz on the 16th day of April, 
1894, at the time when he signed the bonds in question, and he and 
the persons who assumed to act as members of its common council 
on the 16th and 23d of April, 1894, were on those days the de facto 
mayor and the de facto members of the common council of the défend- 
ant city. 

4. The issuance of bonds for the purpose of refunding the indebted- 
ness of the City Water Company of Santa Cruz, a private corporation, 
was not authorized by the act under which the bonds in controversy 
purport to hâve been issued ; and as the bonds issued by the défendant 
for that purpose were not segregated from others of the same issue 
the court is not able to détermine which particular bonds werg to be 
devoted to the purpose of refunding the indebtedness of the private 
corporation, and the plaintiff is not entitled to recover in this action 
(^tna Life Ins. Co. v. Lyon Co., 44 Fed. 329, and Hedges v. Dixon 
Co., 150 r. S. 182, 14 Sup. Ct. 71), unless his contention that he is a 
bona flde purchaser without notice of this inflrmity in the bonds, and 
as such is protected by the récitals contained therein, can be sustained. 

First, as to the fact, is the plaintiff a bona fide purchaser without 
notice? The plaintiff is only the nominal holder of the bonds and 
coupons sued on, they having been assigned to him for purposes of 
collection only. It therefore becomes necessary to détermine whether 
his assignors, who are the real ownerg of such bonds and coupons, 
were purchasers without notice. It is conceded that the Northern 
Counties Investment Trust Company, Limited, the owner of three of 
the coupons sued on, was not a bona flde purchaser. There are 
other assignors of plaintifiE whose rights are disputed by défendant, 
but it is only deemed necessary to consider, in this opinion, whether 
"Wallace & Co., who own eight of the nine bonds sued on, were bona 
fide purchasers without notice. It is not claimed that they had actual 
notice of any of the matters which défendant now urges against the 
validity of the bonds. The évidence shows that on or about Septem- 
ber 22, 1894, this firm purchased from Coffin & Stanton 150 of the re- 
funding bonds referred to in the complaint in this action, giving in 
exchange therefor 435 shares of the capital stock of the Page Belting 
Company and |116,400 in money. In making this exchange Wallace 
& Co. were represented by F. H. Prince & Co., who were also at the 
same time acting for CofiEin & Stanton in the sale of the bonds. 
Prince & Co. received $2,500 from Wallace & Co. for services as their 
agents in the matter, and were also to receive from CoflSn & Stanton, 
for services rendered to them in the same transaction, a division of ail 
profits which should be realized by CoflQn & Stanton upon the resale 
of the stock of the Page Belting Company. Prier to effecting the 
exchange of thèse bonds for the sum of money above stated and the 
stock of the Page Belting Company, the ordinances under which the 
bonds were issued were placed in the hands of Prince & Co. for exam- 
ina tion, but there is an entire absence of évidence upon the point 
whether the ordinances were in fact read by them; and, whatever 
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the fact may be in relation to this, I do not tMnk plaintiff's right to 
recover is afCected thereby. If it should be conceded that Prince & 
Co. had notice that the bonded indebtedness of the private corporation 
was described in the ordinances as a part of the bonded indebtedness 
of the défendant to be refunded by the issuance of the bonds in contro- 
versy, their knowledge was not communicated to Wallace & Co. The 
question, then, arises whether such knowledge, if possessed by Prince 
& Co., should be imputed to Wallace & Co. In my opinion, it should 
not. To the gênerai rule that notice to an agent, while he is en- 
gaged in transacting business for his principal, of niatters relating to 
such business, is notice to the principal, there is an exception which 
is as well settled as the rule itself. The exception is that when, in the 
transaction of business intrusted to him by his principal, the agent 
really acts for his own beneflt, or for the beneât and advantage of the 
other çarty to the transaction, notice to him is not deemed construc- 
tive notice to his principal. Benedict t. Arnoux, 154 N. Y. 715, 49 
N. E. 326; Dillaway v. Butler, 135 Mass. 479; De Kay v. Water Co., 
38 N. J. Eq. 158. The f acts of this case bring it clearly within the ex- 
ception stated and applied in the cases just cited. When an agent 
assumes to act on account of his principal, and at the same time is 
to share in the proiits which the other party to the contract may gain 
in the business transacted, the agent cannot be said to be acting in 
that matter in good faith towards his principal, but he is really acting 
for himself, as Well as for the beneât and advantage of the other party, 
with whom he is to share the profits. This was the position occupied 
by Prince & Co. in the transaction by which Wallace & Co. became pur- 
chasers of the bonds in suit, and, such being the case, any knowledge 
possessed by them, showing that some of the bonds purchased were 
issued for a purpose not authorized by law, is not to be imputai to 
Wallace & Co. 

It is further claimed by the défendant that M. F. Dickinson, one 
of the attomeys who passed upon the validity of the bonds, was also 
the agent of Wallace & Co. in that matter ; that his opinion given to 
Prince & Co. shows that he had the ordinances under which the bonds 
were issued before him, and that the knowledge which he obtained 
therefrom must be imputed to Wallace & Co. In passing upon this 
contention of défendant it will be sufBcient to say that the évidence 
points to the fact that Mr. Dickinson was employed by Prince & Co. in 
the matter referred to upon their own account, and not as the attor- 
ney of Wallace & Co. I do not overlook the fact, which is strongly 
urged by défendant, that during the negotiations Wallace & Co. ex- 
pressed themselves as not willing to rely upon the opinions of certain 
attorneys submitted to them by Prince & Co. concerning the validity 
of the bonds, and asked them for the opinion of Mr. Dickinson, but 
this cireumstance is not inconsistent with the conclusion, which I 
think is sustained by a considération of the entire évidence, that the 
opinion thereafter obtained from him was procured by Prince & Co. 
on their own account. The testimony of Sumner Wallace, of the firm 
of Wallace & Co., is that ail of the légal opinions submitted to his 
firm, including that of Mr. Dickinson, were procured by Prince & 
Co., or by Coffln & Stanton. The only other witness giving évidence 



WAITE V. CITY OF SANTA CRUZ. 631 

bearing upon the question is F. EL Prince, and he testifled that Mr. 
Dickinson was employed by Prince & Co.; and tliere is nothing in his 
déposition from wiiich the inference can be drawn that in the matter 
of empioying Mr. Dickinson that firm was acting, or supposed they 
were acting, as agents of Wallace & Co., or that Dickinson was to be 
paid by the latter firm. Prince & Co, were directly interested in effect- 
ing the exchange of the Page Belting Company 's stock for the bonds 
by reason of the commission they were to receive from Wallace & Co. 
on the one side and the profits they were to share with CofiSn & Stan- 
ton on the other; and in view of this interest it is not difûcult to 
believe that, after learning from Wallace & Co. that an opinion from 
Mr. Dickinson would be satisfactory to them, Prince & Oo. obtain 
ed the opinion of that gentleman on their own account, so as to 
insure the success of the negotiations in which they were engagea. 
At any rate, the direct évidence of F. H. Prince is that Dickinson was 
employed by Prince & Co., and, for the reasons stated, I am disposed 
to regard this statement as true. 

It is next insisted by défendant that Wallace & Co. must be deemed 
to hâve purchased such bonds with notice that they were issued in 
part to refund and take up the mortgage bonds of the private corpora- 
tion, because each bond contained the récital that it was issued "in 
pursuance to and in conformity with the constitution of the state of 
California and the ordinances of the city of Santa Cruz." The prop- 
osition for which the défendant contends upon this point is that by 
this gênerai référence to the ordinances of tlie city ail purchasers 
were put upon inquiry as to the terms of the ordinances under which 
the bonds were issued; and that, as it appears from thèse ordinances 
that a part of the refunding issue was to be used in refunding the 
mortgage bonds of the private corporation, ail persons purchasing 
the bonds are to be chargea with notice of this fact. I do not think 
this contention can be sustained, although it is apparently supported 
by the case of Post v. Pulaski Co., 1 C. C. A. 405, 49 Fed. 629, cited 
by the counsel for défendant. The récital above quoted does not stand 
alone. In addition to and immediately preceding it the bonds under 
considération expressly state that they were "issued for the purpose 
of refunding the bonded indebtedness" of the city of Santa Cruz, and 
in conformity with the act of the législature which they recite. The 
further statement that their issuance was also in conformity with 
the ordinances of the city of Santa Cruz does not detract from or 
modify the effect of the prier récital concerning the purpose for which 
the bonds were issued, and certainly cannot be construed as a warn- 
ing to purchasers to examine the ordinances, and détermine for them- 
selves, and at their péril, whether the previous représentation in rela- 
tion to the purpose for which the bonds were issued was true or false. 
On the contrary, this gênerai référence to the ordinances of the city 
of Santa Cruz must be read in connection with the other parts of the 
instrument in which it is found; and when this is done, and ail the 
récitals are given effect, it is at once seen that they import not only 
that the bonds were issued in conformity with the act of the législa- 
ture, "but that the ordinances of the city council were in conformity 
with the statute." Evansville v. Dennett, 161 U. S. 434, 16 Sup. Ct 
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613. See, àlso, Hackett y. Ottawa, 99 U. S. 86, and the well-consid- 
ered case of Risley t. Village of Howell, 12 C. C. A. 218, 64 Fed. 453. 

5. In view of what bas been said, the conclusion necessarily f oUows 
tliat WaJIace & Co. were bona fide purcbasers of the bonds and cou- 
pons assigned to plaintiff, and without notice of any inânnity attach- 
ing tbereto. What effect, then, is to be given the récitals contained 
in the bonds? Is défendant estopped from disputing the truth of 
snch récitals? The argument of counsel for défendant on this point 
is that there was a total want of power in the mayor and conamon 
council of the défendant to ref und the private indebtedness of the Gity 
Water Company of Santa Cruz; that in issuing bonds for that purpose 
thèse ofScers exceeded the authority conferred upon them by the 
statute, and their act in that respect was not merely an irregularity, 
but absolutely void; and that the défendant is not estopped by récitals 
contained in bonds thus issued without authority from showing that 
such récitals are false, and that the bonds were issued in part to 
refund the indebtedness of the private corporation, and are therefore 
void. This argument bas received, as it deserved, most careful con- 
sidération, and some of the cases cited by counsel in its support will 
be referred to. In one of thèse — ^that of Hopper v. Town of Coving- 
ton, 118 U. S. 148, 6 Sup. Ct 1025— it was said: 

"When the law conféra no authority to issue the bonds in question, the 
mère fact of their issue cannot bind the town to pay them, even to a pur- 
chaser before maturlty, and for value." 

The court in the case just cited was not dealing with the question 
as to how far a bona fide purchaser of municipal bonds is protected 
by récitals contained therein, the bonds before it containing none. 
T^e entire scope of the décision in that case is that it is incumbent 
upon a plaintiff suing upon bonds which contain no récitals to state 
in his complaint the facts showing that the municipality was author- 
ized to issue the bonds. This appears very clearly from the opinion, 
in which the court, in addition tô the extract above quoted, said: 

"The bonds in suit containing no statement of the purpose for which they 
were issued, and no récital which can bind the town by way of estoppel, 
any one suing upon the bonds is bound to allège and prove the authority 
of the town to issue them." 

In Hayes v. Holly Springs, 114 V. S. 120, 5 Sup. Ct. 785, the valid- 
ity of the bonds depended upon the fact that the town had been au- 
thorized to issue the same at a spécial élection held for that purpose. 
The bonds upon their face recited that such élection had been had, 
but in point of fact, at the time of the élection, there was no statute 
in existence which authorized it. Of course, in such a case the 
purchaser of the bonds would be chargea with notice of the nonexist- 
ence of a statute authorizing the élection, the authority of the city 
to issue its bonds depending upon the existence of such a statute; 
and it was in respect to that state of facts that the court said: 

"Even a bona flde holder of a municipal bond Is bound to show législative 
authority In the issuing body to create the bond. Kecitals In pais, operating 
by way of estoppel, may cure irregularltles in the exécution of a statutory 
power, but they cannot create it. If, as In the présent case, législative au- 
thority was wanting, the bond has no valldlty." 
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In Merrill v. Monticello, 138 U. S. 673, 11 Sup. Ct. 441, nothing more 
was decided than that the implied power of the town of Monticello to 
borrow money for corporate purposes did not carry with it the fur- 
ther power to issue negotiable bonds for the amount so borrowed. 

In Daviess Co. v. Dickinson, 117 U. S. 657, 6 Sup. Ct. 897, it was held 
that bonds issued by a county in excess of the amount authorized by 
law were void, and that the county was not estopped from making 
such défense as to the overissue by the unauthorized certiflcate of 
the county judge that the bonds were issued pursuant to the statute. 
The point of the décision in relation to the noneffect of the certiflcate 
referred to is contained in the following language: 

"The certiflcate is not a récital in the bond. It is not the act of the county 
court; Is not under its seal, nor signed by Its clerli; but is simply the certifl- 
cate of the person holding the office of judge of that court. Neither the 
Btatute, nor the vote of the people, nor the order of the county court em- 
powered him to make such a certiflcate, or to détermine the question whether 
the county court had exceeded the power conferred upon it" 

Manifestly, that case is not authority upon the point now under dis- 
cussion. 

In East Oakland Tp. v. Skinner, 94 U. S. 255, the question as to 
how far a municipality is estopped by récitals of matters of fact 
contained in negotiable bonds issued by it was not involved, and 
was neither decided nor discussed. The bonds upon which a recov- 
ery was sought in that case were issued to pay a subscription of the 
town of East Oakland, in the state of Illinois, to the capital stock of 
a railroad corporation. The constitution of Illinois prohibited the 
town from making such subscription, unless authorized by a vote 
of the people; and there was no statute providing for such an élec- 
tion. The bonds showed upon their face the purpose for which they 
were issued, and consequently carried notice to purchasers that they 
were issued to pay a subscription prohibited by the constitution, be- 
cause not authorized by any statute. It was in view of thèse facts 
that the court, in its opinion, used the gênerai language relied upon 
by the défendant hère, to the effect that there was a total want of 
authority in the town to issue them, and there could be no bona flde 
holding of such bonds. The case is the same in principle as that of 
Hayes v. Holly Springs, 114 U. S. 120, 5 Sup. Ct. 785, already men- 
tioned. 

The case at bar is, in its facts, entirely différent from those to which 
référence bas been made, and by reason of this there is a broad and 
clear principle of law to be applied in its décision, which was not 
involved in either of the cases above referred to. The statute under 
which the bonds in suit purport to hâve been issued authorized the 
défendant, upon conditions named therein, to issue bonds for the 
purpose of ref unding that part of its indebtedness evidenced by bonds 
and warrants. The authority thus given must be construed as one to 
issue negotiable bonds in the usual form (City of Cadillac v. Woon- 
socket Inst. for Savings, 7 G. C. A. 574, 58 Fed. 935; Ashley v. Board, 
8 0. 0. A. 455, 60 Fed. .55), with récitals showing their binding obliga- 
tion; and there can be no doubr that, if the récitals in thèse bonds 
are true, they are valid obligations of the défendant. In view, then. 
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of the fact that tliere was législative authority for the issuance by the 
défendant of bonds of the character of those sued on, wbat efEect is 
to be given to the récital that eyery act required by the statute as a 
condition précèdent to their issuance was performed, and the further 
récital that the bonds were issued for the précise and deflnite purpose 
prescribed by law, to wit, to refund the bonded indebtedness of the 
défendant? Can the défendant, as against an innocent purchaser, 
be permitted to defeat a recovery upon such bonds by showing the 
falsity of the récitals appearing upon their face? Upon the point 
presented by thèse questions there is great unanimity in the décisions 
of the fédéral courts in holding that the effect of récitals like those 
contained in the bonds under considération is to estop the municipal- 
ity from averring against their truth, and the case falls clearly withiD 
the principle declared in Orléans v, Platt, 99 U. S. 682, in the follow- 
ing language: 

"Where the bonds on their face reeitë the circumstances whieh bring them 
within the power, the corporation is estopped to deny the truth of the ré- 
cital." 

The décision in Hackett v. Ottawa, 99 U. S. 86, annonnces the same 
rule. In that case the défendant insisted that there was a total want 
of authority to issue the bonds upon which that action was based, be- 
cause they were not issued for a municipal purpose, just as hère the 
défendant contends that some of thèse bonds were not issued for the 
authorized municipal purpose of refunding its indebtedness, but to 
refund the private indebtedness of the City Water Company of Santa 
Cruz. The court, however, in that case held that, inasmuch as the 
bonds recited that they were issued for a municipal purpose, the city 
was estopped from showing that such récital was untrue. The court 
said: 

"The ctty is therefore estopped by its own représentations to say, ais 
against a bona flde holder of the bonds, that they were not issued or used 
for municipal or eorporate purposes. It cannot now be heard, as against 
hlm, to dispute their validity. ♦ * * It would be the grossest injustice, 
and in eonflict with ail past utterances of this court, to permit the city, 
havlng power under some circumstances to issue negotlable securittes, to 
escape llability upon the ground of the' falsity of Its own représentations, 
made through officiai agents, and under Its eorporate seal, as to the purposes 
wIth whIch thèse bonds were Issued." 

The authority of thèse cases haa never been questioned in any of 
the later décisions of the suprême court, and the principle upon which 
they were decided has been often reafifirmed by that court. The récital 
found in each of the bonds sued on that it was issued for the purpose of 
refunding the bonded indebtedness of the city of Santa Cruz, is the 
statement of a fact, and not the récital of a conclusion of law. ^Tien 
a municipality is authorized, as was the défendant hère, to issue bonds 
containing récitals of matters of fact, showing that they were issued 
in accordance with law, and for a purpose authorized by the law, the 
duty of ascertaining the truth of the facts recited must necessarily 
rest upon its ofiBcers; and that in such a case the municipality is 
estopped, as against a bona fide holder, from disputing the truth of 
the récitals contained in the bonds issued by it, is fully sustained by 
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Commissioners v. Aspinwall, 21 How. 539; CMlton v. Town of Grat- 
ton, 82 FeA 873; Sher-man Co. v. Simons, 109 U. S. 735, 3 Sup. Ct. 
302; Town of Coloma v. Eaves, 92 U. S. 484; Bernards Tp. v. Mor- 
rison, 133 U. S. 323, 10 Sup. Ct. 333: ChafEee Co. v. Potter, 142 
U. S. 355, 12 Sup. Ct. 216; Pro vident Trust Co. v. Mercer Co., 170 
U. S. 593, 18 Sup. Ct. 788; West Plains Tp. v. Sage, 16 C. C. A. 
553, 69 Fed. 943; Risley v. Village of Howell, 12 C. C. A. 218, 64 
Fed. 453; City of Huron v. Second Ward Sav. Bank, 30 C. C. A. 38, 86 
Fed. 272. The rule declared in thèse cases is f ounded upon principles 
of common honesty, which municipal corporations, as vvell as indi- 
viduals and private corporations, muât observe at their péril, because, 
as was said by the court in Bissell v. City of JefEersonville, 24 How. 
287: 

"A corporation, quite as much as an individual, Is held to a careful ad- 
hérence to tnith in their deallngs with other parties, and cannot, by their 
représentations or silence, involve others in onerous engagements, and then 
dofeat the calculations and claims their own conduct has superinduced." 

There are many other objections urged by the défendant against the 
validity of the bonds, which need not be noticed at length, as what 
has been said is décisive of the questions which they présent. Thus, 
the objection that, assumiug that ail the bonds were issued for a 
municipal purpose, the issue was in excess of the amount authorized 
by the statute, even if true, cannot, under the authority of Chaffee 
Co. V. Potter, 142 U. S. 355, 12 Sup. Ct. 216, be availed of as a défense 
in the face of the express récitals of the bonds, no one bond showing 
upon its face the total amount of bonds issued. So, also, in relation 
to the objection that the poils were not kept open during the entire 
time prescribed by the statute when the question of issuing the bonds 
was voted upon by the people, it may be answered that this was a 
mère irregularity, of which it may be doubted whether the défendant 
could, under any circumstances, take advantage in a collatéral action 
like this, but clearly it is estopped by the express récitals contained in 
the bonds from urging such a défense at this time. The same prin- 
ciple is applicable to the contention that the oflficers of the city violated 
the statute in delivering the bonds to Coffln & Stanton without the 
payment of any money, and upon their simple promise to redeem cer- 
tain outstanding bonds of the défendant and the City Water Com- 
pany of Santa Cruz. Certainly, the delivery of the bonds under such 
agreement was a gross violation of the statute; but this is a matter 
which cannot be permitted to aiîect such of the assignors of the de- 
fendant as were bona iide purchasers without notice, as they had a 
right to rely upon the express récitals contained in the bonds to tho 
effect that they were issued pursuant to the statute. See Trust Co. 
V. Mercer Co., 170 U. S. 593, 18 Sup. Ct. 788. In conclusion, upon 
this point, it may be laid down as a gênerai rule that when munic- 
ipal bonds recite facts which, if true, show that they were issued 
upon the conditions and for a purpose authorized by law, the bona 
flde purchaser, without notice of any inflrmity therein, may safely 
rely upon such récitals. He owes no duty to the municipality, and is 
not required, for his own protection, to make an investigation for the 
purpose of ascertaining wliether the récitals are true or false, unless 
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the constitution or statute under which the bonds purport to hâve 
been issued expressly or by implication provide that he must look 
beyond the face of tbe bonds for tbe purpose of ascertaining tbe ex- 
istence of the facts justifying their issuance. The cases of Dixon Co. 
V. Field, 111 U. S. 83, 4 Sup. Ct 315, and Lake Co. v. Graham, 130 U. 
S. 674, 9 Sup. Ct. 654, as explained in the later case of Chaflfee Co. v. 
Potter, 142 TJ. S. 355, 12 Sup. Ct. 216, are not opposed to this conclu- 
sion; and the same also may be said of Sutlifl v. Commissioners, 147 
U. S. 230, 13 Sup. Ct. 318. The rule stated is founded, not only upon 
principles of equity, but is also consistent with public policy, which 
seeks to give stability and value to this class of negotiable instru- 
ments by inviting the confidence of bona flde purchaeers for value. 
The law which détermines what the judgment must be upon the facts 
appearing in this case is clear, and in conclusion what was said in 
Barnards Tp. v. Morrison, 133 U. S. 523, 10 Sup. Ct. 333, may well 
be repeated hère: 

"Whatever may be the hardshlp of this particular case, to sustain the 
défenses pressed would go far towards destroylng the market value of mu- 
nicipal securities." 

Judgment must be entered in favor of the plaintiff for the amount 
demanded, less the sum of the three coupons assigned to plaintiff by 
the Northern Counties Investment Trust Company, Limited. 



GAENER V. SECOND NAT. BANK et al. 

(Circuit Court, D. Rhode Island. February 21, 1898.) 

No. 2,566. 

Res Judicata — Judgment on the Mekits — What Constittjtes. 

A judgment which détermines the right of a party, though !t may have 
been rendered on default or on a dismissal, is a judgment on the merits, 
and is conchisive as to such rlght and ail matters which properly belonged 
to tlie subject, and which the parties, in the exercise of reasonable dili- 
gence, might have brought forward thereln. 

Heard on Demurrers to Pleas of Kes Judicata, 

Alex. Thain and D. E. Ballou, for plaintiff. 

James Tillinghast and W. K. Allen, for défendants. 

BEOWN, District Judge. The plaintiff's contention on demurrer to 
the pleas, that the former judgment was not upon the merits of the 
case, is based apparently upon a misconception as to what constitutes 
a judgment on the merits. If the right upon which the plaintiff 
relies in her action at law has already been determined, together 
with the pecuniary compensation due her for violation of that right, 
then, according to the proper meaning of the terms, there has been a 
judgment on the merits. It is immaterial upon what évidence this 
judgment was found. A dismissal or a default may be the basis of a 
judgment on the merits. Durant v. Essex Co., 7 Wall. 107; Forsyth 
V. City of Hammond, 166 U. S. 506, 17 Sup. Ct. 665; Last Chance Min. 
Co. V. Tyler Min. Co., 157 U. S. 683, 691, 692, 15 Sup. Ct. 733. The 
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défendants' pleas of res judicata apply to every point which properlj 
belonged to the subject of the issue in the former litigation, and whicL. 
the parties, exercising reasonable diligence, miglit hâve brought for- 
ward at the time. Cromwell v. Sac Ce, 94 U. S. 331. Notwithstand- 
ing the allégations in the déclaration of an agreement between the 
défendants, I am of the opinion that the pleas set fortb in proper form a 
prior adjudication of the matters upon which the plaintiff relies in the 
action at law. ïhe demurrers, therefore, are overruled. 



CONTINENTAIj trust CO. V. TOLEDO, ST. h. & K. C. R. CO. 

(Circuit Court, N. D. Ohio, W. D. October 24, 1898.) 

BAILHAODS — LlABIIilTY FOE FlUES— NeGLIOENCE — CONSTRCCTIOÎT OF StATOTE. 

The Ohio aet of April 26, 1894 (91 Ohio Laws, p. 187), on tbe subject of 
the liability of railroad companies or others operating railroads for loss 
or damage resulting from Ares eaused In the" opération of such roads, 
does not eliminate négligence as an essential élément of such liability. 

This hearing was on exceptions to the report of a master on the in- 
tervening pétition of the Dewey Stave Company and the Dayton Insur- 
ance Company against the receiver to recover for the loss of property 
by flre eaused in the opération of defendant's road by the receiver. 

Clayton W. Everett and Doyle & Lewis, for intervening petitioner. 

Clarence Brown, for receiver. 

TAFT, Circuit Judge. The Dewey Stave Company is a corporation 
of Ohio engaged in the manufacture of slaves. Its plant is situate 
adjacent to the line of the railway of the Toledo, St. Louis & Kansas 
City Eailroad Company. The principal action is an action in foreclo- 
sure. The road is being operated, under orders of the court, by a re- 
ceiver. The mill and other property of the Dewey Stave Company 
were burned by flre eaused by hot cinders from the stack of a loco- 
motive of the receiver. The intervening pétition is by the Dewey 
Stave Company and the insurance company, to which it has trans- 
ferred part of its claim upon payment of a policy. Petitioners seek 
to obtain compensation from the receiver's earnings for the loss thus 
occasioned to them, which aggregates about $16,000. The master 
heard évidence, and makes a finding of fact that the iire was eaused 
by hot cinders from an engine falling upon the roof of a shed of the 
Dewey Stave Company during a very long drought, and at a time 
when a very high wind was blowing. The master ânds that there 
was a spark arrester on the engine, which had been examined very 
shortly before the accident, and that the receiver was guilty of no 
négligence whatever in respect to the flre. He thereupon finds, as a 
conclusion of law from this finding of fact, that the receiver is not 
liable. Exceptions are flled to the report of the master in respect of 
his conclusion of law, and the motion is made for a decree for the 
amount of the loss found by him to hâve been suffered, notwithstand- 
ing the conclusion of law. The case tums upon the construction of 
an act of the législature of Ohio passed April 2Q, 1894 (91 Ohio Laws, 
p. 187). The statute is as follows : 
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"Section 1. That every railroad company operating a railroad or any portion 
of railroad whoUy or partially wlthln the state of OWo, shall be Uable (or ail 
loss or damage by fire originating upon the land belonging to such railroad 
Company caused by operating sucb railroad. Such railroad Company shall be 
further liable for ail loss or damage by Ares originating on lands adjacent 
to such railroad company's land caused in whole or in part by sparlcs from 
an engine passing over the iine of such railroad, to be recovered before any 
court of compétent jurisdiction within the county in which the lands on 
which such loss or damage occur are situated, and the existence of such Ares 
upon such railroad company's lands shall be prima facie évidence that such 
flre was caused by operating such railroad. 

"Sec. 2. That in ail actions against any person or ineorporated company for 
the recovery of damages on account of any injury to any property, whether 
real or Personal, occasioned by flre communicated by any locomotive engine, 
while upon or passing along any railroad in this state, the fact that such flre 
was so communicated shall be taken as prima facie évidence to charge with 
négligence the corporation, or person or persons who shall, at the time of such 
injury by flre, be in the use and occupation of such railroad either as owners, 
lessees or mortgagees, and also those who shall at such time hâve the care 
and management of such ejigine; and it shall not, in any case, be considered 
as négligence on the part of the oWner or occupant of the property Injured, 
that he has used the same in the manner or permitted the same to be used or 
remained, had no railroad passed through or near the property so injured, 
except in cases of injury to persopal property, which shall be at the time 
upon the property occupled by such railroad. 

"Sec. 3. In case either party appeal from the judgment of the court in 
which an action under this aet is originally begun, or may carry the case 
to a higher court on error, the party in whose favor judgment is flnally 
rendered shall hâve included In his bill of costs against the adverse party, 
an attorney fee of fifty dollars in case the appeal or error is not carried 
beyond the circuit court, and in case such appeal or error is carried tO' the 
suprême court of this state, there shall be an attorney fee of one hundred 
dollars. Section two of this act shall apply to ail cases now pending as well 
as to those hereaf ter to be commenc«d." 

The suprême court of Ohio in Eufiner v. Eailroad Ce, 34 Ohio St. 97, 
held that it was necessary, in suits against railroad companies for 
loss occasioned by iire, to prove négligence on the part of the rail- 
road company where iire is communicated to adjacent property from 
its locomotives by escaping sparks ; that the mère fact, without proof 
of négligence, will not support the action. This case, of course, put 
the aiBrmative burden upon the plaintiff of showing that the escaping 
of the sparks, and the communication of fire thereby, were due to the 
négligence of the railway company. By an act passed the 9th of 
April, 1885 (82 Ohio Laws, p. 118), every railroad company was required 
to place spark arresters on their locomotives used in operating such 
railroads, and to maintain them in proper condition. The second sec- 
tion imposed a penalty for every violation of the flrst section, and pro- 
vided that the court of common pleas might enjoin any railroad com- 
pany from operating on its railroad any locomotive not provided with 
the device. By the act of March 24, 1890 (87 Ohio Laws, p. 99), every 
railroad company was required to keep its right of way clear and free 
from high grass, weeds, and other combustible material liable to take 
and communicate flre from passing locomotives to abutting or adjacent 
property. The act provided further that the company should be liable 
for damages sustained by the owner or occupant of abutting property 
from any carelessness or neglect to keep such right of way clear of 
combustible material. The second section gave persons of adjacent 
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property the right, after 20 days' notice in writing, to move ail tlie com- 
bustible material from tlie right of way of the road, and to collect the 
expense for the same from the railroad company. Thereafter, on April 
26, 1894, the act in question was passed. Before the passing of this 
act it will be observed that the railroad companies were required to 
do certain things — ^First, to hâve a spark arrester, and keep it in 
proper condition; and, second, to keep their right of way free from 
combustible material. A failure to comply with either of thèse stat- 
utory obligations would be regarded as négligence per se. Kailroad 
Co. V. Van Horne, 37 U. S. App. 262, 16 C. C. A. 182, and 69 Fed. 
139; Eailway Co. v. Craig, 37 U. S. App. 658, 19 C. C. A. 631, and 73 
Fed. 642; Krause v. Morgan, 53 Ohio St. 26, 40 N. E. 886. And 
any loss arising therefrom must be compensated in damages, unless 
it could be shown that the plaintiff had been guilty of contributory nég- 
ligence in bringing about the injury. If, however, the company kept 
its right of way clear, and kept spark arresters upon its engines, it 
still might be guilty of négligence causing loss; and the burden of 
showing such négligence was still upon the plaintiff, under the déci- 
sion of Ruffner v. Railroad Co., 34 Ohio St. 97. In this condition 
of the law the act of 1894 was passed. If the law comprised only the 
iirst section, there would be little difficulty in construing it. It would 
make the railroad company liable in every case where its sparks ignited 
and destroyed the property of adjacent owners, whether the tire orig- 
inated on the company's own lands, and was thence communicated to 
property of adjacent land, or -was communicated directly by locomotive 
sparks to the property of adjacent landowners; and the question of 
négligence would be irrelevant and immaterial. That such a statute 
would be constitutional is conclusively settled for this court by the 
décision of the suprême court of the United States in Railroad Co. v. 
Mathews, 165 U. S. 1, 17 Sup. Ct. 243. But the difficulty of such a 
construction of the statute is that it is impossible to reconcile it with 
the provision in section 2. The statute is most bunglingly worded, 
and, when a court is called upon to construe it, it can only do its 
best to reach that resuit which will necessitate the rejection of the 
fewest words of the statute. It would seem that the statute had 
been made up of two différent bills, with différent purposes, thrown 
together into hotchpot. By the second section, which is to hâve 
future as well as rétroactive application, it is provided that, in ail ac- 
tions against any person or incorporated company, injury to property 
occasioned by tire communicated by any locomotive engine shall be 
taken as prima facie évidence to charge with négligence a corporation 
or person or persons who shall at the time of such injury by iîre be 
in the use or occupation of such railroad, either as owners, lessees, or 
mortgagees, and also those who shall at such time hâve the care and 
management of such engine. The second section applies to railroad 
companies as well as the first, because it applies to owners, lessees, and 
mortgagees of railroads operating them. If, however, the flrst sec- 
tion makes railroad companies absolutely liable, without respect to 
négligence, then the second section, in describing what shall consti- 
tute a prima facie case of négligence, is futile and meaniugless. It will 
not do to say that section 2 can hâve sufBcient opération in its appli- 



640 89 FEDERAL REPORTER. 

cation to those persons operating raîlroads who are not railroad com- 
panies, because that would necessarily imply that for the same injury 
a railroad company operating a railroad would be absolutely liable, 
whereas an individual operating a railroad could only be bel J on proof 
of négligence. Suctt a classification of persons could certainly not 
be supported under tne constitution of OMo. It would be a gênerai 
law without uniform opération. The only way in which the flrst and 
second sections can be reconciled and harmonized is to hold that the 
flrst section, except in the last clause, in which it provides a new rule 
of évidence, is merely declaratory of the law as it existed, and that the 
second section enacts a rule of évidence for the actions described in the 
flrst section. For this reason, I do not think that the législature of 
Ohio has yet eliminated négligence as an essential élément in causes 
of action of this class. The flndings of the master are approved, and 
the intervening pétition is dismissed. 



HUMPHRBY v. BEOWN. 

(Circuit Court, N. D. California. September 19, 1898.) 

No. 12,616. 

L Beeach of Pbomise— Evidence— "Wbai.th of Défendant. 

In an action for breach of promise of marriage, évidence of the gênerai 
réputation of défendant for wealtti is admissible on the question of dam- 
ages, as showlng the condition in life plaintiff would bave attained by 
the marriage. 
8. Same — Rbpbesentations of Défendant. 

Représentations made by défendant to plaimiH as to bis wealth may 
be admissible In évidence as explaining the situation and acts and con- 
duct of the parties towards each other. 

Motion to Strike Out Portions of Amended Complaint. 

Emmons & Emmons and Crandall & Bull, for plaintiff. 
McNair & Somers, for défendant. 

HAWIiEY,, District Judge (orally). This is an action to recover 
damages for breach of promise of marriage. The amended com- 
plaint allèges, among other things, that the défendant represented to 
plaintifl that he was "very rich, and worth over |1,000,000." It is 
further alleged in the complaint "that the représentations and state- 
ments of said défendant concerning his being very rich are, as plain- 
tifl believes, not wholly false, and that défendant is and was at ail 
the times herein mentioned * « • possessed in his own right of 
property of the value of about |250,000." The défendant moves to 
strike out the averments relating to the wealth of the défendant, 
upon the ground that such matters are wholly irrelevant, immater i al, 
and inadmissible in évidence. The gênerai rule as to the admission 
of évidence in actions for breach of promise of marriage is to the eflect 
that the plaintifl may introduce testimony of the defendant'a gênerai 
réputation for wealth, as a circumstance to be considered in estimat- 
ing damages. Eeed v. Olark, 47 Cal. 194, 204 ; Oison v. Solverson, 71 
Wis. 663, 667, 38 N. W. 329; McPherson v. Ryan, 59 Mich. 33, 41, 26 
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N. W. 321; Hunter v. Hatfield, 68 Ind. 416, 422; Douglas v. Gausman, 
68 111. 170; Ortiz v. Navarro (Tex. Civ. App.) 30 S. W. 581; Allen v. 
Baker, 86 N. G. 91. This character of évidence Is admissible, not 
for the purpose of proving the defendant's ability to pay damages, 
but as tending to show the condition in life which the plaintiff would 
hâve secured by a oonsummation of the marriage contract. Stratton 
V. Dole, 45 Neb. 472, 63 N. W. 875 ; Chellis v. Chapman, 125 N. Y. 215, 
219, 26 N. E. 308; Dent v. Pickens, 34 W. Va. 241, 12 S. E. 698. 
The case of Kniffen v. McGonnell, 30 K Y. 285, 289, cited and relied 
upon by défendant in support of his motion, sustains the views above 
expressed. The court, after stating that, in ordinary causes of ac- 
tion for breach of contract, évidence of the pecuniary condition of 
défendant is inadmissible, and citing cases upon this point, said: 

"But In the latter case It is said this rule does not apply, in action for 
breach of promise of marriage, where the amount of the defendant's property 
is material as going to show what should hâve been the station of the plain- 
tiff in Society if the promise had not been brolien. Sedg. Dam. p. 544. His 
means might hâve relieved her from labor, or placed her in a condition of 
comfort and independenee vchich she would not hâve otherwise enjoyed. The 
objection in this case was not to the mode of proof, but to the admissibility 
of that kind of évidence. It may be objectionable to particularize the de- 
fendant's property, and such évidence should be conJined to gênerai réputation 
as to the circumstances of the défendant. To that extent I thinls it ad- 
missible." 

In addition to the reasons given in the authorities cited, I am of 
opinion, especially in the light of other averments in the complaint 
(not hère necessary to mention), that any représentations which the 
défendant may hâve made to the plaintiff concemlng his wealth, 
whether true or false, would be admissible for the purpose of ex- 
plaining the situation, surroundings, acts, conduct, and the relation 
of the parties towards each other at the time the marriage contract, 
if any, was made. Motion denied. 



BROWN v. TRAIL. 
(Circuit Court, D. Maryland. April 1, 1898.) 

1. Corporations— SuiTS against Stockholdkbs— Pleading— Epfect of Judg- 

mp:nt against Corporation. 

In an action at law in another district to charge a défendant with indi- 
vidual liability as a stoclvholder in a Kansas corporation, based on a 
judgment of a court in that state against the corporation, the défendant 
is not precluded from pleading the gênerai issue, under which he may 
contest the allégation that he is a stocliholder, or his individual indebt- 
edness on other grounds, but he cannot contest the indebtedness of the 
corporation, or any other matter which involves an attaek upon the 
validity of the judgment, nor show that it was upon a claim for which 
the Kansas statute does not give the remedy sought to be enforced, 
unless such défenses are specially pleaded. 

2. Same^Nathrb of Stockholdeks' Liabilitt— Défenses. 

The liability of a stoekholder in a corporation under the statute of 
Kansas (Gen. St. 1889, c. 23, § 40) is in the nature of a suretyship for 
the beneflt of a créditer availing himself of tlie remedy therein prescribed, 
and is not an asset of the corporation, which passes to a receiver; 
hence the appointment of a receiver for the corporation is no défense to 

89 F.-^l 
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an action by a Judgment créditer against a stockholder, based on such 
statute. 
8. Bamb— Défense— Pleadino. 

In an action at law based on such statute, a plea that plaintlff, at the 
time hls clalm against the défendant accrued, was hlmself a stockholder 
In the same corporation, states a good défense to the extent of plalntifE's 
own statutory liability as such stockholder, but no further, as the fact 
of hls being a stockholder does not preclude the plalntifC from maintain- 
Ing the action for the balance remainlng due him after deducting the 
amount of hls own Uabillty. 

4. Same— Construction op Statuts— What Stockholdbrs are Liable. 

TJnder the Kansas statute ail who are stockholders of a corporation at 
the time an exécution against It Is retumed nuUa bona are liable to the 
judgment creditor. 

5. Same— JoDOMENTs fob Torts. 

A stockholder' s liability under such statute extends only to debts and 
dues of the corporation, and he cannot be held liable for a judgment 
obtained for a tort. 

6. Same — Sbt-Opf — Olaims against Corporation. 

The right of a stockholder to set ofiE claims against the corporation, 
owned by him, against his statutory liability, being based upon équitable 
prlnclples, and not upon the statute, to avall himself of such set-offi when 
sued by a creditor of the corporation he must show that the claims were 
owned by him when the suit was commenced, and, if acquired after the 
Insolvency of the corporation, the amount actually paid for thefn, to 
which extent only they can be set off. 

This is an action at law by George E. Brown as a judgment créd- 
iter of the Western Farm-Mortgage Trust Company, a Kansas corpora- 
tion, to diarge the défendant, Charles E. Trail, as a stockholder in 
said Company, under the statutes of Kansas. Heard on demurrer to 
pleas. 

George Weems Williams and Philip Bartley Watts, for complainant. 
Milton G. Urner, Wm. P. Maulsby, and Robert Biggs, for défendant. 

MOERIS, District Judge. The plaintiff in this suit is a citizen of 
New York, who obtained a judgment for |14,688.08 against the West- 
ern Farm-Mortgage Trust Company, a corporation of the state of Kan- 
sas. The object of this suit is to enforce against the défendant, a 
citizen of Maryland, who is alleged to be a stockholder in the said 
corporation, the individual liability as stockholder imposed by the 
Kansas law. 

The constitution of Kansas (article 12, § 2) provides : 

"Dues from corporations shall be secured by individual liability of the 
stockholders to an additional amount equal to the stock owned by each 
stockholder and such other means as shall be provlded by law." 

The législation of the state of Kansas on the subject is as f ollows : 

Gen. St. Kan. 1889, c. 23, § 46: "No stockholder shall be liable to pay debts 
of the corporation beyond the amount due on his stock, and an additional 
amount equal to the stocli owned by him." 

Id. § 32: "Execution against Stockholder; Action. — If any exécution shall 
hâve been issued against the property or efEects of a corporation, except a 
rallway, or a religious, or a charitable corporation, and there can not be 
found any property whereon to levy such exécution, then exécution may be 
issued against any of the stockholders, to an extent equal in amount to the 
amount of stock by him or her owned, together wlth any amount unpaid 
thereon; but no exécution shall issue against any stockholder, except upon 
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an order of the court In whicli the action, suit or other proceedings shall 
hâve been brought or instituted, made upon motion In open court, after 
reasonable notice in writing to the person or persons sought to be chargea; 
and, upon such motion, such court may order exécution to issue accordingly; 
or the plaintiff in the exécution may proceed by action to charge the stock- 
holders With the amount of his judgment." 

The questions raised by the plaintiS's demurrer to the defendant's 
ûrst, second, tenth, and twelfth pleas relate to the conclusiveness of 
the plaintiff's judgment against the corporation, and how far it may 
be inquired into in this suit. 

The judgment is évidence of an indebtedness by the corporation 
to the plaintiff. But the fact that the plaintifE bas obtained a judg- 
ment against the corporation is only one élément in establishing the 
defendant's liability in this suit. It does not by any means follow, 
because the Kansas corporation owes the judgment debt to the plain- 
tiff, that the défendant owes the plaintiff anything. By the Mary- 
land practice, following the common-law practice, under the gên- 
erai issue plea the défendant may prove almost any défense which 
tends to show that the plaintiff's claim is unfounded; and, among the 
other défenses under the gênerai issue in this case, he may dispute 
the plaintiff's contention that the défendant ever was a stockholder. 
This is not like a suit based upon a judgment between the same 
parties, in which neither non assumpsit nor nil débit can be pleaded, 
the issue of indebtedness having been once for ail determined by the 
judgment; but this is a suit against a stranger to the judgment, who 
is liable if the plaintiff proves, not only the obtention of the judg- 
ment against the corporation, but ail the other facts which make 
him liable under the Kansas statute for the debt of the corporation. 
I therefore hold that the flrst plea, "never promised as alleged," and 
the second plea, "never was indebted as alleged," are not demurrable 
under the Maryland practice. 

If, however, the défendant proposes to show that there is no such 
judgment, or that it was obtained by fraud, or that it is for a claim 
for which the Kansas statute does not give the remedy sought in this 
suit such défense must be pleaded specially. The tenth plea avers 
that at the date of the judgment the plaintiff was not a bona fide 
creditor of the corporation. The fact that there was due from the cor- 
poration to the plaintiff the amount recovered was settled by the judg- 
ment, and that question cannot be retried upon its merits in this liti- 
gation. I hold, therefore, that the tenth plea is bad, and the demurrer 
is sustained. Weber v. Fickey, 47 Md. 196-201; Mor. Priv. Corp. § 
619; Bail v. Eeese (Kan. Sup.) 50 Pac. 875. 

The third, fourth, and fifth pleas, if amended, as proposed, will be 
held good. 

The sixth and seventh pleas aver that before the bringing of the 
suit by the plaintiff against the corporation and the obtention of the 
judgment a receiver had been appointed by a Kiinsas court, who had 
taken possession of, and still bas possession of, ail the property of 
the corporation. The demurrer to thèse pleas is sustained. The 
right given to the creditor under the Kansas statute which this suit 
seeks to enforce is an indlvidual liability of the stockholder to pay to 
the creditor an amount equal to the stock owned by the stockholder. 
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TMs liability is in tlie nature of a suretyship for the beneflt of th.e 
creditor, and is not an asset of tlie corporation, wMch passes to the 
receiver, and it cannot be recovered by Mm. Jacobson v. Allen, 12 
Ped. 454. 

The eleventh plea allèges that plaintiff was a stockholder to an 
amount exceeding $6,688.08 at and before the time when the corpora- 
tion became and was insolvent. If by this plea it is intended to aver 
that at the time the défendant is alleged to hâve become liable to 
the plaintiff as stocMiolder the plaintiff was himself a stockholder 
to the amount stated, then it seems to me the plea is a good défense 
to that extent. That is to say, that the plaintiff in this action at law 
is compellable to exhaust his own stockholder's liability ûrst, and can 
only go against other stockholders for the balance after crediting on 
his own claim the amount of his own stock liability. In a suit in 
equity he might require ail stockholders to contribute pro rata, but 
at law there can be no contribution, and he should be compelled to 
crédit the full amount of his own liability. 3 Thomp. Corp. § 3447. 
I think, however, the plaintiff may, notwithstanding he is a stock- 
holder, maintain this suit at law for the balance remaining after cred- 
iting the amount of his own liability. The plea, therefore, is not a 
full answer to the plaintifl's claim, and in its présent form the demur- 
rer is sustained; but, if the plea be so framed as to show that it is 
intended to answer the plaintiff's claim only to the extent of the 
amount of the plaintiff's stock, and diminish it to that extent, then 
it can stand. Tt the plaintiff has already satisfled and discharged his 
liability, that would be matter for replication. 

The twelfth plea avers that the cause of action upon which the 
judgment was recovered was neither a due nor a debt of the corpora- 
tion, and that the défendant was not a stockholder at the time said 
cause of action accnied. In its présent shape this plea must be held 
bad, and the demurrer sustained. The liability as stockholder would 
seem to be flxed if he is a stockholder when exécution is returned nuUa 
bona. Upon the other averment of the plea I am inclined to hold that 
the liability of the stockholder under the Kansas law is restricted to 
debts or dues of the corporation, and does not extend to judgments re- 
covered for claims arising ont of torts. Chase v. Curtis, 113 U. S. 452- 
461, 5 Sup. et. 554. 

The thirteenth, fourteenth, and fifteenth pleas aver that the cor- 
poration is indebted to the défendant in an amount exceeding the 
amount of his liability as stockholder, which he is willing to set off 
against his alleged liability; and the sixteenth plea avers that the in- 
debtedness from the corporation to the défendant existed prier to the 
bringing of this suit, and that upon that indebtedness the plaintiff has 
obtained judgment against the corporation for a sum greater than 
his liability, and which he is entitled to set off in extinguishment of 
his liability. It has been held by the court of appeals of Kansas in 
Musgrave v. Association (June 16, 1897) 49 Pac. 338, that under the 
Kansas statute the stockholder is entitled to set off just debts of the 
corporation voluntarily i)aid in good faith. and that he is also entitled 
to set off debts due by the corporation to himself. There is, however, 
a question as to the date at which the stockholder must be a creditor 
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in order to hâve Uns vigbt In Musgrave's Case, above cited, the 
agreed statement of facts recited that ail the payments made by the 
défendant to creditors of the corporation, and ail the claims due by 
the corporation to him, antedated the time when the plaintiff moved 
for exécution against the défendant. The bringing of the présent suit 
is the équivalent of the remedy by the issuing of an exécution against 
the stockholder under the Kinsas law. It would seem to resuit that, 
in order to be ofEset the claim must be one which the défendant had at 
the time this suit was entered. It was held in Abbey v. Long, 44 
Kan. 688, 24 Pac. 1111, that this right to diminish or extinguish the 
stockholder's liability by set-off of claims due to the stockholder him- 
self or just debts of the corporation voluntarily paid by him arose, not 
ont of the statute itself, but from équitable considérations, and that 
the court should see that it was applied so as to produce équitable ré- 
sulte. In Abbey v. Long, the suprême court of Kansas held, that 
where a stockholder bought up claims against the corporation at a 
discount, he could set them off in discharge of his liability to creditors 
only to the amount actually paid by him for them. The report of that 
case does not distinctly state when it was that the stockholder ac- 
quired the claims. On page 692, 44 Kan., and page 1112, 24 Pac, the 
court, in its opinion, says: 

"This methocl of discliarge from liability has its origin in, and is based en- 
tlrely upon, equity; it being held that, as no creditor has any exclusive right 
to the fund of any indivldual stocliholder before exeeution issues, the vol- 
untary bona flde paymerit in good faith of a just debt of the corporation 
equal to the amount of stock held by a stockholder is, in equity, équivalent 
to the payment of so much on an exécution issued under the statute. But, 
as this method of discharge dépends upon equity for its existence, the vol- 
untary payment, to operate as a discharge, must be a bona fide payment of 
a just debt, and made in good faith." 

It seems to me that it is not consistent with the good faith so re- 
quired that after the issue of exécution, or of its équivalent, the 
bringing of a suit, against a stockholder, he should be allowed capri- 
ciously to defeat the action by subsequently seeking out some other 
creditor of the corporation, and paying him in préférence to the 
plaintiff. 3 Thomp. Corp. § 3838; Wells v. Robb, 43 Kan. 201, 23 
Pac. 148; Jones v. Wiltberger, 42 Ga. 575. I think that the thii-- 
teenth, fourteenth, and âfteenth pleas are defoctive— First, in not set- 
ing out with more particularity the cause of action of the alleged in- 
debtedness of the corporation to the défendant; second, because they 
do not aliege whether the défendant acquired the claims before or 
after this suit was instituted; third, because they do not allège whether 
or not the défendant acquired the alleged claims before the insolvency 
of the corporation, and, if after the insolvency, and before the bring- 
ing of this suit, what amount the défendant paid for them. The six- 
teenth plea does allège that the corporation was indebted to the plain- 
tiff, before the bringing of this suit, upon which claim the défendant 
has obtained judgment against the corporation; but it does not aliege 
whether or not the claim was ac(iuired by the défendant before or after 
the insolvency of the corporation, and, if after the insolvency, what 
sum was paid for it. For that reason I think it defective. For the 
above reasons, the demurrers to the thirteenth, fourteenth, flfteenth, 
and sixteenth pleas are sustained. 
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CLAUS V. NOETHERN STEAMSHIP CO. 

(Circuit Court of Appeals, Eighth Circuit. October 3, 1898.) 

No. 1,083. 

1. Trial— Direction of Verdict. 

Where, in an action for a personal injury, the undisputed facta estab- 
llsli contributory négligence on the part of the plaintifC, It is the duty of 
the court to direct a verdict for défendant. 

3. CONTRIBUTOET NEGLIGENCE— ACTION FOR PERSONAL InJURY— DIRECTION OF 

Verdict. 

In an action for a Personal injury by falling through an open hatchway 
in the deck of a vessel, it was uot error to direct a verdict for défendant 
on the ground of contributory négligence, where plaintiff's own testi- 
mony showed that he was engaged in making repairs on the vessel, as 
were other workmen; that on the day before the accident he walked over 
the hatchway, whieh was then closed, but noticed that other hatchways 
were open, and that workmen were repairing the deck; that on the night 
in question, after dark, in returning from a différent part of the vessel, 
where he had been einployed, he again attempted to walk over the hatch- 
way, though there was a clear space of 10 feet by the side of it, and, 
it being then open, he fell in, and received the injury complained of. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

James C. Michael (Herchmer Johnston, on the brief), for plaintiff 
m error. 
C. Wellington, fo^ défendant in error. 

Before SAJSTBORN and THAYER, Circuit Judges, and SBŒRAS, 
District Judge. 

SHIRAS, District Judge. This action was brought by plaintiff in 
error, John E. Clans, to recover from the Northern Steamship Com- 
pany damages for personal injuries caused the plaintiff by falling 
through an open hatchway on the steamer North Wind, a vessel owned 
by the défendant company. From the évidence in the case it appears 
that during the winter of 1895-96, the North Wind was laid up at 
the docks at West Superior, Wis., and in March of 1896, repairs were 
being made upon the vessel, preparatory to the opening of navigation, 
the American Steel Barge Company being in charge of the repairs 
to the decks and woodwork and the Superior Water, Light & Power 
Company of the repairs to the electric apparatus in use upon the 
boat. The plaintiff in error was in the employ of the latter, company, 
and on the 13th day of March, 1896, he went on the vessel to do some 
work thereon, and he testifles that he then saw that the boat had 
two decks, an upper or spar deck, and a lower or main deck, in both 
of which there were hatchways; that the hatchways on the main 
deck were open, except the one nearest the stairway leading to the 
upper deck; that in passing along the main deck he (the plaintiff) 
walked over this closed hatchway, which was raised up some six 
inches or more above the deck; that he noticed that the planking on 
the deck was being torn up and replaced; that the hatchway nearest 
the stairway leading to the upper deck was distant about five feet 
from the foot of the stairway, and that the distance from the hatch- 
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ways to the side or walI of the boat was from ten to fifteen feet. The 
plaintiff further testified that on the next day, to wit, March 14th. 
he returned to work on the vessel; that about 5:30 p. m. he ceased 
work, and, flnding that a ladder which had been used as a means of 
passing from the upper deck to the deck below had been -removed 
by the other workmen for some purpose, he went along the upper deck 
to the stairway leading to the main deck, his purpose being to reach 
the main deck, and then pass along it to a gangway in the side of the 
vessel, from which he could pass to the dock alongside of which the 
vessel was moored; or, in other words, he purposed leaving the ves- 
sel by following in the reverse direction the pathway he had passed 
over the previous day. Plaintiff further testified that when he passed 
down the stairway he saw the light coming through the gangway, 
showing that it was open; and that he also saw two men at work, with 
a light, distant some 80 or 90 feet; that it was dark about the stair- 
way, so that he could not see the hatchway ; that he walked f orward 
at an ordinary gait, taking two or three steps, and knew nothing more 
untll he regained consciousness, and found himself at the bottom of 
the hold of the vessel. The other évidence showed that the hatch- 
way was open, and the plaintiff walked into it, falling down the 
same, receiving very grave and permanent injuries. At the close 
of the testimony in the case, upon the motion of défendant, the court 
instructed the jury to flnd for the défendant on the ground that the 
plaintifP, by his own lack of ordinary care, caused or contributed to 
the injury he reeeived; and the question for our considération is 
whether there was error in this ruling and action of the trial court. 

There was no conflict in the testimony with respect to the acts of 
the plaintiff, upon which the trial court based the ruling complained 
of, and as it is well settled that, where the undisputed faets establish 
the existence of contributory négligence on part of the plaintiff, it 
is the duty of the trial court to instruct the jury to find for the de- 
fendant (Eailroad Co. v. Sullivan, 3 C, C. A. 506, 53 Fed. 219; 
Eailway Co. v. Moseley, 6 C. C. A. 641, 57 Fed. 921; Eailroad Co. v. 
Houston, 95 U. S. 697; Schofield v. Eailway Co., 114 U. S. 615, 5 
Sup. et. 1125; Aerkbetz v. Humphreys, 145 U. S. 418, 12 Sup. Ct. 
835; Eailroad Co. v. Converse, 139 U. S. 469, 11 Sup. Ct. 569), the 
only question is whether the trial court ruled rightly in holding that 
the défense of contributory négligence was conclusively proven by 
the évidence in the case. The j>laintilï, by his own testimony, clearly 
proved that he knew the vessel was undergoing repairs; that he knew 
that along the lower or main deck there were a number of hatchways, 
and that when he passed along this deck, the day before he was in- 
jured, ail thèse hatchways were open, except the one nearest the 
stairway, which he knew was within five feet of the foot of the stair- 
way, and he knew that by turning to the left when at the foot of the 
stairway, he would reach the passageway between the hatches and 
the side of the vessel, and which extended with a width of over ten 
feet to the gangway, which he was seeking to reach, thus furnishing 
a safe mode of exit. The plaintiff does not claim that when at the 
foot of the stairway he made an effort to reach this safe passageway, 
but failed to find it, but he testified that he walked forward at an ordi- 
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nary gait, in the direction which. carried him directly over the hatch- 
way, without taking any means to ascertain wlietlier the hatcliway 
was open or closed. He testified that wheu he came along the deck 
the day before the accident, he walked over the hatchway, which was 
then closed, and he further testified that at the time of the accident 
he iutended to follow the same course he had taken the day before. 
In so doing, he knew that he would pass over the hatchway, yet he 
took no pains to ascertain whether it was open or not, but in utter 
darkness he intentionally foUowed a direction leading him over the 
hatchway, of the existence and position of which he had full knowl- 
edge, and thus brought upon himself the accident which resulted so 
disastrously to him; or, in the language of the suprême court of 
Michigan in CanifE v. Navigation Co., 33 N. W. 744, a case similar to 
the one at bar, "With ail this knowledge and expérience on the part 
of the plaintiff, he walked carelessly forward in the dark, and says 
that instead of expecting the hatchways to be open, and exercising care 
to avoid them, he expected them to be closed, and that he could walk 
across them. This, under the circumstances, was inexcusable négli- 
gence on his part, and a disregard of ail that his knowledge and expé- 
rience had or should hâve taught him." Being of the opinion that but 
one conclusion can be rightfully drawn from the undisputed testimony 
in this case, and that is that the plaintiff, by his own lack of care, 
caused the accident of which he complains, it follows that the trial 
court did not err in directing a verdict for the défendant, and the 
judgment appealed from must be affirmed. 
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No. 1,039. 

1. Ees j0DrcATA— Mattbus Concludbd bt Judgment. 

Ttie judgment of a court Is an adjudication upon ail the matters of law 
and fact which are essential to support the judgment rendered. 

2, Same — Eppbot of Appbal — Opinion dp Appelt^ate Court. 

Where a judgment is affirmed on appeaJ, but the appellate court con- 
Btrues the pleadings, and holds that but a single issue is tendered thereby, 
other matters, though pleaded and talsen Into considération by the trial 
court, are not concluded by the judgment. 
8. Railroads — Sale under Foreclosurb — Rights op Purchaser. 

A coriwration purchasing a railroad sold on the foreclosure of a mort- 
gage covering after-acquired property, which continues to use dépôt facil- 
ities the right to which was acquired by the mortgagor by a contract 
made after the exécution of the mortgage, claiming that it succeeded 
to such right by Its purchase, is bound by the contract of its predecessor 
for the payment of rent. 

4. Same— Union Depot Company— Praotical Construction op Contract. 
The several railroads enterlng a city formed a union dépôt company 
for their mutual benefit, and not for profit, which eonstructed a dépôt 
and made contracts with the several companles for Its use, the rental to be 
paid by each being its proportionate share of the interest on the cost and 
the expense of maintenance and repairs. The contracts required thei 
Depot Comp.any to at ail times maintain the building and appurtenances" 
In good order and repair, ând to Ueep the same insured. The building hav- 
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ing been burned, the Company constructed a new one, using the Insurance 
money, and adding the remainder of the cost to the rentals during nine 
months, as an addition to the expansé for repairs; and the same was 
acquiesced In and pald by ail the railroad companies interested, without 
objection. Held, that sueh action was a praetical construction of the 
rental contracts, whlch bound the parties thereto, and that one company, 
•which operated two roads using the dépôt, both of which continued to 
use it after rebuilding, and for one of which it paid, was estopped to 
claim as to the other that the additional rental was illégal, and not 
within the contract. 

In Errer to the Circuit Court of the United States for the Western 

District of Missouri. 

From the record in this case it appears that in the year 1880 the plaintiff 
in error was incorporated under the laws of the state of Missouri, under the 
name of the St. Joseph Union Depot Company, for the purpose of construet- 
ing and maintaining a union railway dépôt at the city of St. Joseph, Mo., 
the corporation being in tact organized by the railway companies then op- 
erating lines of railway to St. Joseph. On the lOth day of April, 1888, a 
written contract for the use of the union dépôt f acilities was entered into 
between the Depot Company and the Chicago, Kansas & Nebraska Railway 
Company, a corporation created under the laws of the state of Kansas, and 
operating lines In Kansas and Nebraska; and on the same day a similar 
contract was entered into between the Depot Company and the St. Joseph & 
lowa Railway Company, then operating a line from Altamont. Mo., to Rush- 
ville, Mo., via St. Joseph, it being in thèse contracts provlded that the annual 
rental to be paid was to be ascertained by dividing the sum of $15,000, which 
represented the interest on the bonded indebtedness of the Depot Company, 
and the total amount of the expenses of maintaining the dépôt, including 
the taxes thereon, by the number of companies using the union dépôt. 
Previous to the exécution of thèse contracts, and under date of May 14, 1886, 
the Chicago, Kansas & Nebraska Company (which, for brevity's sake, will 
be hereinafter called the "Kansas Company") executed a deed of trust, in 
the usual form, of its entire property, rights, and franchises, to the Met- 
ropolitan Trust Company of New York, to secure its mortgage bonds; and 
on the day foUowing, to wit, May 15tb, the Kansas Company executed a 
lease of its road and equipments, constructed and to be constructed, to the 
St. Joseph & lowa Railway Company (hereinafter called the "lowa Com- 
pany"), for the term of 999 years. On the 29th day of December, 1888, the 
lowa Company sold its railway line to the Chicago, Rock Island & Pacific 
Railway Company, the défendant herein, Including in such sale the lease 
from the Kansas Company, the lease being duly assigned to the Rock Island 
Company. Default having been made in the payment of the bonds issued 
by the Kansas Company, suit was brought for the foreclosure of the trust 
deed executed by that company to the Metropolitan Trust Company; and, 
under the decree of foreclosure entered in that suit, a sale of the mortgaged 
property was had, and the Rock Island Company became the purchaser 
thereof, the master's deed being dated April 30, 1891. Payment to the 
Depot Company, according to the terms of the contracts 1>etween it and the 
Kansas and lowa Companies, had been made up to August, 1891; but, after 
the foreclosure sale of the Kansas line to the Rock Island Company, the lat- 
ter company, though eontinuing to use the dépôt facilities for the trains run- 
ning over the Kansas lines, ref used to make payment therefor, and thereupon, 
in August, 1892, the Depot Company brought suit against the Rock Island 
Company, in the circuit court of Buchanan county, Mo., to recover the rental 
for the period beginning August 1, 1891, and ending Oetober 31, 1892. From 
the judgment rendered in favor of the Depot Company in the trial court, the 
case was carried to the suprême court of the state of Missouri, wherein the 
judgment below was affirmed. See 131 Mo. 296, 31 S. W. 908. After the 
affirmance of this judgment, the amount thereof was paid to the Depot Com- 
pany, together with the rental accruing up to February 9, 1895, on which date 
the dépôt building was destroyed by tire. The érection of a new building was 
at once undertaken by the Depot Company, temporary arrangements being 
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made for the accommodation of the public and tlie railway companies, and the 
ne.w building was completed in January, 1800, and lias Bince then been used 
by ail the companies wliose trains were run Into the building that was 
burned. The cost of erecting the new building was met by the Insurance 
paid on the building destroyed, and by adding the sum of $200 per month 
for nlne months to the operating expenses charged against each railway 
company. The Eoclc Island Company paid the rental, including this addi- 
tional assessment of $200 per month, charged up against the lowa Company, 
but refused to pay the rental and assessment charged against the Kansas 
Company; and thereupon this action for the recovery thereof was brought 
in the circuit court cf Buchanan county, Mo., whence It was removed by the 
défendant company to the United States circuit court for the Western district 
of Missouri. A jury trial being walved, the case was heard by the court, 
a finding of facts being made, and after due considération the court found 
for the défendant for the reasons set forth in the opinion filed, and the Depot 
Company now brings the case to this court upon a writ of error. 

C. A, Morman and Frank Hagerman (O. M. Spencer, W. P. Hall, 
and Ben J. Woodson, on brief), for plalntiff in error. 

L. C. KrauthofE and S. S. Brown (W. T. Erans and F. P. Seebree, 
on brief), for défendant in error. 

Before SANBOEN and THAYEK, Circuit Judges, and SHIRAS, 
District Judge, 

SHIRAS, District Judge, after stating the case as above, delivered 
tlie opinion of the court. 

The first question necessary to be considered is the effect to be giv- 
en to the judgment of the state court of Missouri in the case brought 
in the circuit court of Buchanan county, in w^hich it was adjudged 
that the Eock Island Company was liable to the Depot Company for 
the rentals accruing under the contract with the Kansas Company 
for the months during which, up to that date, the Eock Island Com- 
pany had used the dépôt facilities for the trains belonging to the lines 
of the Kansas Company, it being contended by plaintiff in error that 
by the décision and judgment in that case the question of the right of 
the Depot Company to hold the Rock Island Company responsible for 
the rentals accruing for the use of the dépôt facilities for the trains 
run upon the lines of the Kansas Company under the control of the 
Eock Island Company according to the terms of the contract betweeu 
the former company and the Depot Company has been fully heard 
and determined, and is not open to re-examination in the présent case, 
which is only to recover rentals accruing after the date of those sued 
for and recovered in the former action. On behalf of the défendant 
in error it is claimed that the adjudication in the former suit, the same 
being for the recovery of rentals accruing for a period other than that 
involved in the présent action, can only be held to be binding upon 
such matters as were in issue in the former suit, and, being so in 
issue, were actually determined by a décision, in distinction to an ex- 
pression of opinion obiter; and it is then contended that the only ques- 
tion decided by the suprême court of Missouri in the former case was 
that the Eock Island Company had no right to use the union dépôt 
for the Kansas trains by virtue of the prorisions of the contract be- 
tween the Depot Company and the lowa Company, and that it is there- 
fore open to the défendant company in this case to litigate the ques- 
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tien of its rights as a purcliaser at the sale based upon tlie decree fore- 
closing the trast deed executed by the Kansas Company to the Met- 
ropolitan Trust Company, it being claimed that the Eock Island Com- 
pany, being the purchaser at snch foreclosure sale, has the right to 
continue the use of the union dépôt for the trains belonging to the 
Kansas line, without being bound by the terms of the contract by 
which the right to use the dépôt for the Kansas trains was acquired. 
In addition to the leading cases of Cromwell v. Sac Co., 94 U. S. 
351, and Southern Pac. E. Co. v. U. S., 168 U. S. 1, 18 Sup. Ct. 18, 
counsel for défendant in error cite Eussell v. Place, 94 U. S. 606; 
Nesbit V. Independent Dist., 144 U. S. 610, 12 Sup. Ct. 746; Eailroad 
Co. V. Alsbrook, 146 U. S. 279, 13 Sup. Ct. 72; Keolvuk & W. R. Co. 
V. Missouri, 152 U. S. 301, 14 Sup. Ct. 592; Last Chance Min. Co. v. 
Tvier Min. Co., 157 U. S. 683, 13 Sup. Ct. 733; McCarty v. Eailroad 
Co., 160 U. S. 110, 16 Sup. Ct. 240; Dennison v. U. S., 168 U. S. 241, 
18 Sup. Ct. 57; Douglas v. Kentucky, 168 U. S. 488, 18 Sup. Ct. 199,— 
which serve to show the varying forms in which the question of res 
adjudicata may arise, but which do not change the gênerai rule form- 
ulated in Cromwell v. Sac Co., and by this court in Southern Minn. 
Ry. Extension Co. v. St. Paul & S. C. R. Ce, 5 C. C. A. 249, 12 U. 
S. App. 320, and 55 Fed. 690, and reiterated in Southern Pac. R. Co. 
V. XJ. S., supra. In the latter case it is said: 

"The gênerai principle announced in niimerous cases Is that a right, ques- 
tion, or fact distinctly put in issue, and directly determined hy a court of 
compétent jurisdiction, as a ground of recovery, cannot be disputed in a 
subséquent suit between the same parties or their privies; and, even if the 
second suit Is for a différent cause of action, the right, question, or fact once 
so determined must, as between the same parties or their privies, be talien 
as conclusively established, so long as the judgment in the first suit remains 
unmodlfied. This gênerai rule is demanded by the very object for which 
civil courts hâve been established, which is to secure the peace and repose of 
Society by the settlement of matters capable of judicial détermination. Its 
enforcement is essential to the maintenance of social order; for the aid of 
judicial trlbunals would not be involied for the vindication of rights of 
persons and property, If, as between parties and privies, conclusiveness did 
not attend the judgments of such tribunals in respect of ail matters prop- 
erly put in issue, and aetually determined by them." 

Counsel for défendant in error seem to contend for the principle 
that only those matters are properly at issue, within the meaning of 
thèse cases, upon which a direct issue is made in the answer of the 
défendant; but this is clearly not the rule. The judgment of the 
court is an adjudication upon ail the matters of law and fact which 
are essential to support the judgment rendered. Thus, in Last 
Chance Min. Co. v. Tyler Min. Co., 157 U. S. 083, 15 Sup. Ct. 733, it 
is said: 

"But a Judgment by default is Just as conclusive an adjudication betv,-een 
the parties of whatever is essential to support the judgment as one rendered 
after answer and contest. ïhe essence of estoppel by judgment is that thurt- 
has been a judicial détermination of a fact, and the question always is. h;is 
there been such détermination, and not upon what évidence or'by what 
means was it reached. * * * Bigelow. in his worl; on Estoppel, closes a 
discussion of the question with this observation: 'The meaning simply it- 
that judgment by default like judgment on contest is conclusive of what it 
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actùally professes to decîde as determlned by the pleadings; în other words, 
that facts are not open to further controversy, If they are necessarlly at 
variance wlth the judgment on the pleadings.' " 

The pleadings in the suit in the circuit court o£ Buchanan county 
are made part of the spécial flndings, and an examination of the pé- 
tition therein flled sàows that it recites the incorporation of the Depot 
Company; the exécution of the several contracts with the lowa and 
Kansas Companies for the use of the dépôt facilities; the lease from 
the Kansas Company to the lowa Company of its property and fran- 
chises; the sale by the lowa Company of its property to the Eock 
Island Company; the continued use of the dépôt facilities for the 
trains run over the lines of the Kansas Company, and the payment by 
the Rock Island Company of the contract rental therefor up to and 
including the month of «Tuly, 1891; the continued use of the dépôt 
facilities for the Kansas trains, after that date, but a refusai on part 
of the Eock Island Company to further pay the rentals, on the ground 
that the Eock Island Company, as the assignée of the lowa Com- 
pany, had the right to the use of the dépôt for the trains run over 
the Kansas lines. Upon the facts thus pleaded, the Depot Company 
in that case prayed judgment against the Eock Island Company for 
the unpaid rentals up to and including April, 1892. The answer 
flled by the Eock Island Company admitted the exécution of the 
contracts between the Depot and the lowa and Kansas Companies, 
the sale by the lowa Company to the Eock Island Company, and then 
set forth the exécution of the trust deed by the Kansas Company to 
the Metropolitan Trust Company, the foreclosure thereof, and the 
purchase of the property by the Eock Island Company at the mas- 
ter's sale, and further averred that the Eock Island Company had the 
right to use the dépôt facilities at St. Joseph for the trains run by 
it over the lines of the Kansas Company, under the terms of the con- 
tract between the Depot Company and the lowa Company. Upon 
thèse issues the case went to hearing, and it was adjudged that the 
Eock Island Company was liable to the Depot Company for the 
monthly rentaJs accruing under the contract between the Depot and 
Kansas Companies, it appearing that the Eock Island Company had 
continued to use the dépôt facilities for the trains run over the lines 
of the Kansas Company. The case was then canied to the suprême 
court of the state, and the judgment of the circuit court was af- 
flrmed. In view of the fact that the suprême court of Missouri prac- 
tically confined its opinion to the one question of the rights conferred 
upon the Eock Island Company through its ownership of the contract 
between the Depot Company and the lowa Company, it seems to be as- 
siumed by counsel for défendant in error that the effect of the judg- 
ment of the circuit court must be limited to the ruling made by the 
suprême court on this one question. The adjudication that is pleaded 
in this case and relied on as an estoppel is the judgment of the circuit 
court of Buchanan county, and not merely the opinion of the suprême 
court. Under the recognized rule, every fact necessary to support the 
jndgment of the circuit court must be held to hâve been adjudicated, 
and therefore no longer open to question between the parties. 

Looking at the action heard in the state circuit court as a suit 
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brought to détermine the question whether the Eock Island Company 
was liable to the Depot Company for the use of the dépôt for the 
trains run over the Kansas lines after the latter had passed under 
the management of the Eock Island Company, there is certainly great 
force in the contention that the judgment in that case is conclusive on 
the question, of the liability of the Bock Island Company for the 
rental now sued for, the présent suit being brought to recover subsé- 
quent installments of rentals accruing under the same contract and 
facts that were held to create an obligation on the Rock Island Com- 
pany in the former suit, thus bringing the case within the rule laid 
down by the suprême court in Lumber Co. v. Buchtel, 101 U. S. 638, 
Wilson's Ex'r v. Deen, 121 U. S. 525, 7 Sup. Ct. 1004, and Bissell v. 
Spring Valley Tp., 124 U. S. 225, 8 Sup. Ct. 495. Under the doctrine 
of thèse cases, it must be held that unless the Rock Island Company 
can show that it bas been relieved from the liability created against 
it, as the successor to the Kansas Company, for the use of the dépôt 
facilities, which liability was adjudged in the former case, the judg- 
ment in the circuit court of Buchanan county is conclusive of the rights 
of the parties in the présent suit. The défense now relied on is the 
effect to be given to the purchase made by the défendant at the sale 
under the decree foreclosing the trust deed given on the property of 
the Kansas Company, it being claimed that thereby a new title to the 
dépôt property was acquired by the Rock Island Company, which en- 
ables it to avoid the obligations otherwise resting upon it as the suc- 
cessor to the Kansas Company, the suit being between the same 
parties and involving the same substantial facts. 

Although the fact of this purchase was set forth in the answer flled 
in the former suit, and there is ground for holding that its effect on 
the rights of the parties was cousidered and adjudged in that case, yet 
in view of the fact that the suprême court of Missouri, in construing 
the allégations of the pleadings in the former suit, ruled that the only 
issue tendered thereby was the right of the Rock Island Company to 
use the dépôt for the Kansas trains under the contract between the 
Depot and lowa Companies, we do not feel called upon to extend the 
adjudication in that case beyond the limit assigned to it by the 
suprême court of Missouri; it being thus left open to the défendant 
Company to submit for considération the elfect of the title and right 
it acquired by the purchase at the foreclosure sale, it being now con- 
tended that, as the purchaser of the Kansas Company's property at the 
sale had upon the foreclosure of the trust deed executed by the Kansas 
Company to the Metropolitan Trust Company, it holds the same 
freed from ail obligation created by the contract between the dépôt 
and Kansas Companies, this contention being based upon the fact 
that the trust deed was executed prior to the entering into the contract 
between the Depot and Kansas Companies, or, to state the proposi- 
tion in the language used in the brief of counsel for the défendant: 

"The concrète question is whetlier, notwithstanding tlie foreclosure of the 
Kansas Company's mortgage, which was a lien and title paramount to any 
interest vested in the lowa Company and its vendees by virtue of the lease 
made by the Kansas Company, the Eock Island Company continues to be lia- 
ble upon the Kansas Company dépôt contract." 
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It will be remembered that the Kansas Company transferred its 
property, which included the dépôt contract, by lease to the lowa Com- 
pany; and the latter sold its property, including that covered by the 
lease from the Kansas Company, to the défendant; and it is through 
thèse transfers that the Eock Island Company acquired the right to 
the use of the dépôt for the trains run on the Kansas lines. The 
contention now made is that the Eock Island Company, by the pur- 
ehase made at the sale based on the decree foreclosing the trust deed 
of the Kansas Company to the Metropolitan Trust Company, obtained 
a new and independent title to the property, including the right to 
the use of the dépôt, which is prier and paramount to the claim 
of the Depot Company. It is true that the trust deed to the Metro- 
politan Company was executed before the contract between the Depot 
and Kansas Companies; but, that being true, it is clear that the lien 
of the trust deed did not then attach to the property rights created 
by the dépôt contract, because the same were not in existence. If 
the lien of the trust deed ever attached to the right to use the dépôt, 
it could only do so through the clause in the deed relating to after- 
acquired property; and it is well settled that the lien of the trust 
deed, in such case, does not attach until the property is acquired as 
part of mortgaged estate, and will be subject to the rights of third 
parties existing therein or thereto, when it passes under the lien of 
the pre-existing mortgage or trust deed. U. S. v. New Orléans & 0. 
E. Co., 12 Wall. 362; Trust Co. t. Kneeland, 138 U. S. 414, 11 Sup. 
et. 357. 

The position of the Eock Island Company is that, as the purchaser 
at the foreclosure sale, it acquired the right of the Elansas Company 
to the use of the dépôt at St. Joseph, but the Kansas Company never 
had any other right to the use of the dépôt than that created by the 
contract between it and the Depot Company, and it held this right 
subject to the obligation to pay to the Depot Company the rental 
named in the contract. So far as the right of the Depot Company 
to insist upon payment of rental according to the terms of the con- 
tract is involved, it makes no différence whether the Eock Island Com- 
pany is held to be the successor to the rights of the Kansas Company 
through the lease to the lowa Company and the sale by the lowa 
Company to the Eock Island Company, or through the sale under the 
decree foreclosing the trust deed executed by the Kansas Company. 
The fact that the Eock Island Company, by Airtue of a transfer to it 
of the rights of the Kansas Company, has become the successor of 
the latter company, and, as such, has been using the dépôt facilities 
for the trains run over the Kansas lines, is the suflficient foundation 
of the right of the Depot Company to hold the Eock Island Company 
liable for the rental aceruing under the contract in question. If the 
défendant, upon the completion of the purchase made at the foreclos- 
ure sale, had wholly abandoned the use of the dépôt facilities for the 
trains run over the Kansas lines, it might hâve liad reason for claim- 
ing that it intended to take the property free from the obligations 
arising under the contract between the Depot and Kansas Companies; 
but this it did not do, but, on the contrary, it continued to use the 
dépôt facilities for the Kansas trains, which it would hâve had no right 
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to do, except as the successor of the Kaiisas Company; and, hayiug 
thus availed itself of the benefits of the contract with the Depot Com- 
pany, it must respond to the obligations therein contained. 

It is urged in argument that this use of the dépôt facillties by the 
défendant company was made under the daim asserted under the lowa 
contract, and therefore ought not to be held to indicate a purpose to 
exercise any right under the Kansas contract. In the answer filed 
herein, the défendant company avers that in April, 1891, upon re- 
ceiving the master's deed in pursuance of the foreclosure sale, it took 
possession of the railway and property of the Kansas Company, and 
has ever since owned and operated the same, this averment of fact 
being made as the basis of the claim that the défendant company 
holds the dépôt facilities free from ail other claims or liens, by virtue 
of the title conveyed to it by the master's deed; and thus upon the 
record is found an assertion of title to the dépôt facilities as the 
grantee and successor of the Kansas Company. Furthermore, after 
the final décision in the suprême court of Missouri to the effect that 
the défendant company could not maintain the right to a use of the 
dépôt at St. Joseph for the Kansas trains under the lowa contract, 
but could only do so under the Kansas contract, the défendant com- 
pany not only continued to use the dépôt for its Kansas trains, but 
payment for such use, at the contract rates, was made to the Depot 
Company up to the time of the destruction of the dépôt building by 
flre; and, under the averments of the pleadings and the facts found in 
this case, it is clear that this continued use of the dépôt premises for 
the Kansas trains was made by the défendant company as the grantee 
or assignée of the rights held by the Kansas Company under its con- 
tract with the Depot Company; and it is not now open to the défend- 
ant company to repudiate the obligations of the contract, after hav- 
ing so long enjoyed the benefits thereof, and we are therefore of the 
opinion that the trial court erred in flnding, as a matter of law, that 
the défendant company was not liable to the plaintiiï for the rentals 
sued for. 

It is further contended that even though a liability exists against 
the Rock Island Company for the rentals, according to the terms of 
the contract, nevertheless there can be no recovery for the increase of 
$200 for nind months, which was added to the other expense for the 
purpose of paying olï the cost of rebuilding the dépôt after its de- 
struction by fire. In the finding of facts filed in the trial couri it is 
stated that the stock of the Depot Company was owned by the railway 
companies for whose benefit the dépôt facilities were created, and that 
the union dépôt was operated by the plaintiff company, not for profit, 
but for the accommodation and benefit of the railway companies using 
the same, it being further found that on May 1, 1886, both the lowa 
and Kansas Companies became stockholders in and members of the 
Depot Company. It is provided in the contracts entered into be- 
tween the Depot and the Eailway Companies, including the lowa 
and Kansas Companies, that the Depot Company should at ail 
times keep and maintain the dépôt, yards, tracks, switches, and 
appurtenances in good order and repair, should protect the property 
by Insurance against loss by fire, the cost to be considered part of 
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the expense of maintenance, it being further provided that, In case 
the dépôt building should be destroyed by are, the railway companies 
should be relieved from payment of rental unless the dépôt should be 
rebuilt or repaired within six months, and, if not so rebuilt, the rail- 
way companies might, at their option, surrender possession of the 
premises, and thus terminate the dépôt contract; it being further pro- 
rided therein that the railway companies, in considération of the use 
of the dépôt faciJities, should pay an annual rental, to be ascertained 
by adding to the sum of $15,000, being the interest on the bonded 
debt of the Depot Company, the expense of maintaining and operating 
the union dépôt, and ail repairs thereto, and ail taxes thereon, and 
dividing the aggregate sum by the number of railway companies using 
the dépôt facilities from time to time. 

Upon the destruction of the dépôt building, in February, 1895, the 
railway companies, including the défendant, continued the use of the 
dépôt grounds, temporary arrangements being made for the use of a 
small building for dépôt purposes; and the dépôt company undertook 
the érection of a new building in place of the one destroyed, and, 
upon its completion, ail the companies, including the défendant, hâve 
made use thereof. The sum realized from the insurance upon the 
building burned was not sufiScient to pay the cost of rebuilding, and 
it became necessary to provide for the deticiency, which was done by 
adding |200 per month for nine months to the rental to be paid by 
each company. In other words, the sum needed, in addition to the 
insurance money, to complète the rebuilding of éie dépôt, was held 
to be part of the necessary expense of maintaining and repairing 
the same, the cost of which, under the terms of the dépôt contracts, 
was chargeable against the railway companies as part of the rental 
to be paid by them. In the contract between the Depot and Kansas 
Companies, to the obligations of which the défendant company has 
succeeded, it is expressly agreed that, as part of the rental, the Kansas 
Company would pay "its proportion of the expenses of maintaining 
and operating said union dépôt, and ail repairs thereto, and ail taxes 
thereon." It is certainly clear that the unioni dépôt could not be 
properly maintained and operated without a dépôt building, and 
hence the contract made provision for the rebuilding of the same in 
case of destruction by flre. The flnding of facts shows that the De- 
pot Company was not run for profit, but simply for the beneflt of 
the railway companies, and the Depot Company had no funds for 
making repairs, for rebuilding, or for meeting the ordinary expenses 
of running the dépôt, and no means for paying thèse expenses ex- 
cept by charging them up under the contracts, as part of the rentals 
to be paid by the railway companies. In view of the peculiar char- 
acter of the Depot Company and the control over the same exercised 
by the railway companies, who were in fact the stockholders of the 
Depot Company, no ûther conclusion can be drawn than that it was 
the purpose of the railway companies to hâve a union dépôt main- 
tained and operated at St. Joseph for their beneflt, this being done, 
for convenience sake, by organizing a dépôt company, not for profit's 
sake, but to opéra te the union station; it being further understood 
that the cost of maintaining, operating, and keeping in repair the 
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station property should be met by dividing the expense among the 
eeveral railway companies. No other provision was made for meet- 
ing the necessary expenses except this plan of dividing tlie entire 
expense among the companies, in the form of rental to be paid. In 
order to properly maintain this union station, it became necessary 
to rebuild the dépôt building after its destruction by are, and such 
rebuilding was certainly part of the repairs needed in the mainte- 
nance of the union dépôt; and therefore there is good ground for hold- 
ing that this expense is part of the repairs which the railway com- 
panies expressly agreed should be included in the rental to be assessed 
against them. 

That this was the view taken of the situation by the parties in 
interest is clearly established. As already stated, in the contracts 
between the Depot and Eailway Companies the burden was placed 
on the Depot Company of maintaining and keeping in repair the sta- 
tion property, including provision for rebuilding the dépôt in case of 
destruction by flre; but the only means provided for raising the 
funds necessary to meet such expenses is the agreement that the 
proper proportionate share should be chargea up against each one 
of the railway companies using the dépôt facilities, as part of the 
rental to be paid. The rebuilding of the dépôt was under charge 
of an executive committee of three, appointed from the board of 
directors of the Depot Company, thèse directors being représenta- 
tives of the railway companies interested in the Depot Company. 
From the flnding of facts it appears that, before the completion of the 
building, it was ascertained that it would be necessary to raise funds 
in addition to the Insurance money, in order to complète the build- 
ing; and thereupon the executive committee, of which M. A. Low, 
the président of the BUansas Company, was a member, sent notices 
to each of the railway companies to the effect that the necessary 
sum would be made up by adding $200 for nine months to the rental 
to be paid by each company. It does not appear that the Kansas 
Company expressed any dissent to this proposition. Ail the other 
companies paid the sum thus assessed against them, the amount 
chargeable to the lowa Company being paid by the Rock Island 
Company, the défendant herein. Thus, it appears that ail the rail- 
way companies, including the défendant herein, hâve acquiesced 
in the practical construction put upon the contracts between the 
Depot and the Eailway Companies by the executive committee in 
charge of the rebuildiug of the dépôt, to the effect that the érection 
thereof formed part of the repairs of the premises, of which the cost 
was apportionable between the several railway companies; and it 
is a familiar rule that when the parties, by their own acts, hâve put 
a practical construction upon the terms of a contract existing be- 
tween them, courts will usually adopt and enforce such construction. 
Chicago V. Sheldon, 9 Wall. .50; ToplifE v. Topliflf, 122 U. S. 121, 7 
Sup. et. 1057; District of Columbia v. Gallaher, 124 U. S. 505, 8 
Sup. et. 585. 

But it may be said that the Rock Island Company did not pay the 
rental assessed against the Kansas Company, and therefore there is 
no évidence of acquiescence on its part in the construction put upon 
89 F.-42 
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the terms of the con tract with tlje Depot Company. It is expressly 
found by the trial court that the Bock Island Company paid the 
assessment made against the lowa Company for the rebuilding of the 
dépôt, and clearly, therefore, it acquiesced in the view takén by the 
executive committee that the cost of rebuilding woûld come within 
the cost of repairs, which the contracts with the Depot Company 
provided should be assessed as part of the reutal to be paid. The 
Rock Island Company did not pay the rentals accruing under the 
Kansas contract, for the reason that it asserted a right to the use 
ol the dépôt for the Kansas trains under the lowa contract, not 
because the rentals claimed included the cost of rebuilding the de- 
pot. The Eock Island Company admitted that it was bound for the 
rentals accruing under the lowa contract, and without demur it 
paid the additional sum added to meet the cost of rebuilding the dépôt, 
thus showing that it acquiesced in the construction put thereon by 
the executive committee. When called on to pay the rentals under 
the Kansas contract, it took the ground that it was not bound by 
that contract in any particular. It is now settled that the Eock 
Island Company, as the successor to the Kansas Company, is bound 
to pay the rentals arising under the contract with the Depot Com- 
pany; and, in determining what sums can be included as rental, the 
défendant has no cause for complaint if it is held that the Kansas 
contract, being identical in terms, ia to be construed according to the 
meaning given to the lowa contract by the action of the défendant 
itself. The Judgment entered by the trial court is therefore reversed, 
and the case is remanded to the circuit court, with instructions to take 
such further proceedings, not inconsistent with this opinion, as may 
be necessary to a final judgment in the case. 

SAIs'BOIlN, Circuit Judge. I concur in the resuit in this case, on 
the ground that the only question it présents is res adjudicata by 
the judgment of the circuit court of Buchanan county, Mo., in the 
action in that court between the parties to this action to collect 
prior installments of rent under the contract hère in suit, which ac- 
crued after the purchase by the Eock Island Company of the property 
of the Kansas Company under the decree of foreclosure. The ques- 
tion is whether or not the claim of the Eock Island Company can be 
sustained, that, by virtue of the rights and immunities it acquired by 
that purchase, it was relieved of liability to pay to the Depot Com- 
pany the rental stipulated in the contract between the Depot Com- 
pany and the Kansas Company for trains operated over the railroads 
it acquired from the Kansas Company by that purchase. In the 
action in the court of Buchanan county the Eock Island Company 
expressly pleaded this purchase as a défense to the claim of the Depot 
Coinpany to recover the rents which accrued under the Kansas con- 
tract after that purchase, and the judgment of that court was that 
it must pay them. No such judgment could possibly hâve been ren- 
dered without a flnding and décision by that court that the purchase 
at the foreclosure sale constituted no défense to the claim of the 
Depot Company for those rents, and, in my opinion, that adjudication 
is as complète an estoppel of the Rock Island Company from defending 
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the claîm of the Depot Company for the rents accruing under the 
contract with the Kansas Company after October 31, 1892, as it is to 
its claim for the rents accruing between the purchase at the fore- 
closure sale and that date. The raie is that, in an action between 
the same parties and those in privity with them npon a différent 
claim or demand, the prier judgment is an estoppel as to those mat- 
ters in issue or points of controversy upon the détermination of 
which the ânding or verdict was rendered; and, since the prier judg- 
ment in this case conld not hâve been rendered without an adverse 
détermination of the question presented by the Rock Island Company 
in this action, I think that that question is not open for considéra- 
tion hère. Board v. Platt, 79 Fed. 567, 571, 25 C. C. A. 87, 91, and 
49 U. S. App. 216, 223; Cromwëll v. Sac Co., 94 U. S. 351, 352, and 
the cases cited under it in the opinion of the court 



NORTHERN PAO. RY. CO. v. McCORMICK, 
(Circuit Court, D. Montana. August 16, 1898.) , 
No. 115. 

1. Public Lands — Rights Acquirbd bt Occupanct. 

One who settles upon and improves unsurveyed public land, but dies 
before its survey, or without liaving talten any steps to procure tltle, no 
intention to acquire tbie title, upon its survey, being sliown, bas no rigbt 
in the land which could pass by devise or inheritance. 

2. Same— Lasds Withdrawjî undkh Raileoad Grant. 

A settler upon unsurveyed public land, which is afterwards withdrawu 
from the market on account of a proposed railroad, until he bas taken 
the steps required by Rev. St. § 2281, to give notice of bis claim and ob- 
tain title, has no right In the land which can be conveyed or which will 
pass on his death. 

8. Same— Pacific Land Qrants— Withdrawai, of Land from Entry. 

Under the Pacifie Railroad grant of July 2, 1864, lands remained sub- 
ject to disposai by the government to settlers, under the laws of congress, 
until the filing of the map of the definlte location of the railroad Identifled 
the particular lands passing. 

4 Same— Right of Homestbad Bntrtman—Relation of Patent. 

Under the statutory provision that the rights of one making entry under 
the homestead laws shall relate to the date of his settlement, one who 
settled upon land included within the limits of the Pacific Railroad grant, 
before the filing of the map of definite location of the road showing that 
such land was included, and immediately on the survey of the land fol- 
lowed his settlement by an entry under the homestead law, acquired title 
as against the railroad Company. 

5. Same — Settlement and Improvbmbnt — Epfect of Pinding by Land De- 
partment. 

A flnding by the land department that a homestead entryman has com- 
plied with the requirements of the law as to settlement and improvements 
is conclusive upon the courts. 

F. M. Dudley, for plaintiff. 
E. W. Toole, for défendant. 

KNOWLES, District Judge. This suit was instituted by the 
Northern Pacific Eailroad Company against the défendant, John Me- 
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Cormick, to recover from him the possession of the S. J of the N. W. 
i, and W. i of the S. W. i, of section 21, township 13 N., range 18 
W. of the principal meridian for Montana. Subséquent to the com- 
mencement of this action the Northern Pacific Eailway Company, a 
corporation orgànized under the laws of Wisconsin, succeeded to ail 
the rights of the said Northern Pacific Kailroad Company in and to 
said premises, and by an order of this court became the plaintiff in 
this cause. An agreed statement of facts was filed in this cause. 
From this it appears that congress granted to the said Northern Pa- 
cific Eailroad Company certain lands to aid it in the construction of its 
railroad. The said road was to be constructed from Lake Superior 
to Puget Sound. The land grant was to be of public lands to which 
the United States had full title at the date of the grant, and was not 
reserved, sold, granted, or otherwise appropriated and free from pré- 
emption or other claims or rights at the time the Une of said road 
should be definitely flxed and a plat thereof filed in the office of the 
commissioner of the gênerai land oiïice. The extent of the grant was 
the odd sections of land for 40 miles on each side of the line of that 
part of said road which passed through Montana. It also appears 
in said agVeement that said land in dispute was settled upon in Janu- 
ary, 1864, by one W. B. S. Higgins. He placed upon said land about 
$2,000 worth of improvements, and inclosed a large portion thereof 
with a fence, and raised crops of grain, oats, wheat, and vegetables- 
upon the same, and it is agreed he proposed to make thereon a home 
for himself. From the time of said settlement up to 1875 said Hig- 
gins occupied said land. In that year he died. His administrator 
sold ail his right to said land, and the improvements thereon, to one 
William S. Gullett, who continued to occupy the same up to May, 
1880. At that time he, the said Gullett, sold and conveyed his inter- 
est in said land and the improvements thereon to défendant, McCor- 
mick, who entered upon the same at the date of said conveyance, and 
possessed said land and improvements, and from that time occupied 
îind farmed said land, up to the commencement of this action, and had 
the purpose of entering and obtaining the title to the same under the 
laws of the United States. Said land was not surveyed until the 23d 
day of March, 1885. On the 25th day of March, 1885, two days 
after said survey, défendant made application in the United States 
land ofQce at Helena, Mont., to enter said land as a homestead. The 
Northern Pacific Eailroad Company contested in said land ofQce plain- 
tifE's right to enter said land. The ofûcers of said land office decided 
said contest in favor of défendant. The said Northern Pacific Rail- 
road Company appealed from said ruling to the commissioner of the 
United States gênerai land ofiSce. He affirmed the décision of the 
offlcers of the Helena land ofQce. From this ruling the said Northern 
Pacific Eailroad Company appealed to the secretary of the interior, 
who again afarmed the said décision. Subsequently a patent to the 
land was issued to défendant, conveying to him the légal title to said 
premises. It further appears from said statement that the North- 
ern Pacific Eailroad Company fixed the gênerai route of its railroad on 
the 21st day of February, 1872, and that on the 6th day of July, 
1882, said Northern Pacific Eailroad Company definitely flxed the 
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Une of its road in Montana, and flled a plat thereof in the oflSce of the 
commissioner of the gênerai laJid office. While there is a statement 
that Higgins occupied and cultivated said land from January, 1864, 
to 1875, there is no statement that he intended to obtain a patent to 
said land as soon as the same was surveyed. I am not sure that, 
under the décisions of the suprême court, this fact wonld make any 
différence as to the law of this case, if it did exist. 

In the case of Buxton t. Traver, 130 U. S. 232, 9 Sup. Ot. 509, the 
suprême court, in considering the rights of a settler upon unsurveyed 
public lands, says: 

"A settlement upon tlie publie lancTs in advance of the public surveys is 
allowed to parties wlio, in good faith, Intend, when the surveys are mado 
and returned to the local land office, to apply for their purchase. If wlthin 
a specifled time after the surveys and the return of the tovenship plat the 
settler takes certain steps,— that is, files a deelaratory statement such as Is 
required when the surveys hâve preceded settlement, and performs certain 
other acts prescribed by law,— he acquires for the first time a right of pré- 
emption to the land; that is, a right to purchase It in préférence to others. 
TJntil then he has no estate in the land which he can devise by will, or 
which, in case of his death, will pass to his heirs at law. He has been per- 
mitted by the government to occupy a certain portion of public lands, 
and therefore is not a trespasser on his statement that, when the property 
Is open to sale, he in tends to take the steps prescribed by law to purchase it; 
in which case he is to bave the préférence over others in purchasing, — that 
is, the right to pre-empt It. The United States make no promise to sell him 
the land, nor do they enter into any contraet with him upon the subject. 
They simply say to him, 'If you wish to settle upon a portion of the public 
lands, and purchase the tltle, you can occupy any unsurveyed lands which 
are vacant and hâve not been reserved from sale, and when the public sur- 
veys are made and returned, the land not having been, in the meantime, 
withdrawn from sale, you can acquire, by pursuing certain steps, the right 
to purchase them.' If those steps are from any cause not taken, the profCer 
of the government has not been accepted, and a title in the occupant is not 
even initiated. The tltle to the land remains unaffected, and subject to the 
control and disposition of the government, as before his occupancy." 

In the case of Newhall t. Sanger, 91 U. S. 761, the suprême court 
deflned the term "public lands" thus : 

"The words 'public lands' are habitually used in our législation to describe 
such as are subject to sale or other disposai, under gênerai laws." 

The views expressed in thèse two décisions force the conclusion 
that Higgins had acquired no such right in or to this land in question 
as would cause it to cease to be public land at the date of the grant 
to the Northern Pacifie Railroad Company. I will not say but that 
had he occupied the land up to the time of survey, and had procured 
a patent for the same, it would not relate back to the date of settle- 
ment. But no such question is hère presented. Certainly, without 
an expressed intention of entering or purchasing the land after survey, 
no rights could accrue to him therein. 

It would appear that congress intended to give rights to settlers 
upon public lands as against railroad companies when settlement was 
made prior to the withdrawal of the same for railroad purposes. Sec- 
tion 2281, Eev. St., reads as foUows: 

"Ail settlers on piiblic lands which hâve been or may be withdrawn from 
marUet in conséquence of proposed railroads, and who had settled thereon 
prior to such withdrawal, shall be entitled to pre-emption at the ordlnary 
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minimum to the lands settled, on and cultlvated by them; but they shall 
file the proper notices of thelr clalms and make proof and payment as In 
other cases." 

I do net suppose that, under this section, any land settled upon 
would cease to be public land until the proper papers were flled and 
the proper steps taken. Higgins did not avail himself of this statute, 
and bis heir, if any he had, did not seek to obtain any title to the 
land. Gullett obtained no rights in regard to this land, as Higgins 
had acquired none which were subject to sale to him. Buxton v. 
Traver, supra. 

I cannot see that there are any facts which show that up to the 
time défendant settled upon the land anything had occurred which 
took thèse lands out of the class known as "public lands." Défend- 
ant, however, settled upon the land before the Northern Pacific Kail- 
road Company flxed the deflnite Une of its road, and continued to 
occupy, cultivate, and improve the same until he obtained from the 
United States a patent therefor. 

Section 3, Act May 14, 1880 (1 Supp. Kev, St. p. 282), provides that: 

"Any settler who bas settled or who shall hereafter settle on any of the 
public lands of the United States, whether surveyed or unsurveyed, with 
the Intention of claiming the same under the homestead laws, shall be al- 
lowed the same time to file his homestead application and perfect his origi- 
nal entry in the United States land offices as is now allowed to settlers under 
the pre-emption laws to put their clalms on record, and his right shall re- 
late baclî to the date of settlement the same as If he settled under the pré- 
emption laws." 

In the case of Shepley v. Cowan, 91 U, S. 330-337, the suprême 
court held that a patent related back to the date of settlement upon 
the land patented, "as disclosed in the declaratory statement or proof 
of the settler to the register of the local land office." 

Defendant's rights, therefore, relate back to a period prior to the 
fixing of the deflnite route of plaintifE's road. The question, then, 
présent ed is, does this give the défendant the better right? 

In the case of Eailroad v. Sanders, 166 U. 8. 620, 17 Sup. Ct. 671, 
the suprême court, in regard to the grant of land to the Northern 
Paciflc Railroad Company, said, in effect, that it must be conceded 
that: 

"Lands were expressly excepted from the grant made for the beneflt of the 
Northern Pacific Eailroad that were not free from pre-emption or other 
claims or rights at the time the line of the road was deflnitely flxed and a 
plat thereof filed in the office of the commissioner of the gênerai land of- 
fice." 

Again: 

"We hâve seen that the act of July 2, 1864, under which the railroad Com- 
pany claims title, exclnded from the grant Tn.i<ie by it ail lands that were 
not, at the time the line of the road was deflnitely fixed, free from jpve- 
emption or other claims or rights." 

Again : 

"The Company acquired, by fixing its gênerai route, only an inchoate 
right to odd-numbered sections granted by eoiigress, and no right attached 
to any spécifie section until the road was deflnitely located and the map 
thereof flied and accepted. Until such deflnite location, it was compétent 
for congress to dispose of the public lands on the gênerai route of the road 
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as it saw proper. Provision for the indemniflcation of tlie Company In sucli 
an emergency was made by a clause in the act of 1864 providing tliat 
wherever, prlor to the date of definite location, any of sald sections or parts 
of sections shall hâve been granted, sold, reserved, occupled by homestead 
settlers, or pre-empted, or otherwise disposed of, other lands shall be se- 
lected by said company in lieu thereof, under the direction of the secretary 
of the interior." 

Agairt, the court, in considering the construction of section 6 of 
the said act of July 2, 1864, said: 

"The only ground upon which a contrary view can be rested is the pro- 
vision in the sixth section of the act of 1864, that the odd sections of land 
hereby granted shall not be liable to sale or entry or pre-emptlon, before 
or after they are surveyed, except to said company as provided by thls act. 
It must be talten in connection with section 3, which manifestly contem- 
plated that rights of pre-emption or other claims and rights might accrue 
or become attached to the lands granted after the gênerai route of the road 
veas fixed, and before the line of definite location vras established." 

Thèse views in the main afQrm the position taken bv this court in 
the case of Railroad Co. v. Sanders, 46 Fed. 239, and Id., 47 Fed. 604, 
and maintain the position that the fixing of the gênerai route of 
plaintiff's railroad did not withdraw any land from disposai under the 
laws of congress. When the definite route of said road was flxed, 
then for the first time it was determined what lands were granted 
to plaintifif, and up to that date a préemption daim or other claim or 
right could be initiated to any lands within the limit of the grant. 
Before the definite line of plaintilï's road was fixed, défendant had 
initiated a homestead right upon the land in dispute. As to whether 
he complied with the law as to settlement and improvements, and 
took the necessary steps to entitle him to a patent for the same, was a 
raatter for adjudication in the land department of the government. 
It appears that plaintiff contested defendant's right to a patent before 
the government's land ofiScers, and the said oflûcers found in favor of 
défendant. This détermination binds this court. Railway Co. v. 
Dunmeyer, 113 U. S. 629, 5 Sup. Ct. 366. This détermination of the 
offlcers of the land department included the adjudication of the in- 
tention of défendant when he settled upon this land. The patent 
relafes back to the date of settlement. It appears, then, that défend- 
ant liad title to said land when the route of plaintiff's road was fixed, 
and hence it was excluded from plaintilï's grant, although a part of an 
odd section within the limits of the same. I therefore flnd that 
plaintiff is not entitled to the possession of the land described in its 
complaint. It is therefore ordered that défendant hâve judgment 
agaiust plaintiff for his costs. 



BLOOMINGDALE et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 9, 1897.) 

CirsTOMS DuTiES — Classification — Manufacturées of Métal. 

Cords, fringes, tassels, and braids, composed in chief value of métal, and 
not known commercially as métal threads, nor as bullion, were dutiable 
under paragraph 215 of the act of October 1, 1890, as manufactures com- 
posed wholly or in part of métal, and not under paragraph 108, as a manu- 
facture of glass. 
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This was an application to review a décision of fhe board of gênerai 
appraisers aflQrming a décision of the coUector of the port of New 
York in regard to the classification for duties under tlie act of October 
1, 1890, of certain merchandise. 

Eobert Weil, for plaintiffs. 
Henry C. Platt, Asst, U. S. Atty. 

WHEELER, District Judge. As to tbîs importation, the board of 

gênerai appraisers reports: 

"We flnd that the goods in question consist of cords, frlnges, tassels, braids, 
etc., composed in chief value of métal thread, or buUions; that said goods 
are articles composed in chief value of métal; and that the same are not 
known commercially as métal threads, nor as bulllons." 

Nevertheless the goods were assessed as manufactures of glass, or 
of which glass was the component material of chief value, under para- 
graph 108 of the tarifl act of 1890, against a protest that they should 
be assessed as manufactures composed wholly or in part of métal, un- 
der paragraph 215. This finding is said to be a reason only, and that 
the classification was in fact right. But it is more than a reason. 
The board is authorized to find facts, and this must be treated as a 
finding of fact; and, according to this finding, the protest should 
hâve been sustained. Décision rêver sed. 



HENNESSY et al. v. BEAUNSCHWEIGBE & CO. 

(Circuit Court, N. D. Oallfornia. October 10, 1898.) 

No. 12,641, 

L Tradb-Mahks— Suit for Infbingement— Jurisdiction ot' Fédéral Courts. 
Rights and remédies pertainlng to trade-marks generally exlst inde- 
pendently of the fédéral statute, and, where a fédéral court is given 
Jurisdiction of a suit in equity for the protection of a trade-mark by rea- 
son of diverse citizenship of the parties, it is not necessary that the bill 
should allège that the parties, or either of them, are engagea in foreign 
commerce, or commerce -with Indian tribes, as is required by the act of 
March 3, 1881, to give jurisdiction where the parties are citizens of the 
same state. 

2. Same— Effect dp REaisTRAxioN as Evidence. 

Under the trade-mark act of 1881 the registratlon of a trade-mark is 
only prima facie évidence of ownership. 

• On Demurrer to Bill. 

This Is a suit for the infringement of a trade-mark. The bill of com- 
plalnt allèges: That complainants are citizens of the republic of France. 
That the respondent is a California corporation, having its principal place 
of business in the city and county of San Francisco. That complainants 
are co-partners under the flrm name of James Hennessy & Co., and hâve 
"been, and now are, exportera, bottiers, and vendors of a cordial or liquor 
knov^n as "Hennessy Brandy," whIch, for upward of 30 years, they hâve 
produeed, bottled, and sold. "That said brandy, vvhen bottled by thèse com- 
plainants, is put up in peculiar, tall, dark-colored bottles, to wit, twelve 
inches in height, bearing (a) a rectangular label bearing the inscription 
'Jas. Hennessy & Co. Cognac' in gold letters on a white ground, encircied 
6y a wreath of vlne leaves and grapes. In gold, said vereath being surmount- 
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ed by an arm bearing a battle-ax, also in gold; (b) a small oblong label ot 
wbite, wlth gold border Unes, bearing tbe word 'France,' in gold; (c) a 
orescent-shaped label; (d) a cork branded with the words 'James Hennessy 
& Co.'; (e) a métal capsule,— ail with their own proper devices and trade- 
marlss, adopted by the complainants for that purpose the year A. D. 1870, 
and ail Incased in square wooden boxes holding twelve bottles each. That 
complainants' trade-marl? is duly registered in the office of the commis- 
sioner of patents of the United States. Fourth. That by reason of the long 
expérience and great care of the complainants in thelr said business, and the 
good quality of said brandy, dlstinguished as it was by ils trade-marliS, 
trade-names, labels, corks, capsules, and the shape, size, and color of its 
bottles, the same bas become widely known in the eommunity and through- 
out the world as a usefnl and valuable cordial, and aequired a high réputa- 
tion as such, and bas commanded, and still commands, an extensive sale 
throughout the United States and Europe, which is and bas been a source 
of great profit to thèse complainants. That complainants' trade-name and 
trade-markare of a value of two thousand dollars and upward. That said 
brandy, when bottled by complainants, Is known as such brandy to the 
public, buyers and eonsumers thereof, by the said name of 'James Hennessy 
& Oo.'s Brandy,' or 'Hennessy Brandy,' or 'Hennessy Cognac,' together with 
the complainants' own proper devlees, trade-names, and trade-marks afore- 
said, and by its straw wrappers or casings accompanying and inclosing said 
bottles, and by the peculiar shape and color of the bottles themselves. 
Fifth. Complainants state that, notwithstandlng the long and quiet use and 
enjoyment by the complainants of said trade-name and trade-mark, and to 
the form, devlce, and descriptive matter of said labels, the défendant, well 
knowing the premises, and with the preeonceived intention to injure the com- 
plainants, and wlth the purpose to defraud them, and with the purpose to 
deprive thèse complainants of the beneflts and profits resultlng from the 
great réputation aequired for said brandy, and the conséquent demand 
therefor, and with the Intent to acquire for itself the benefits and profits of 
said réputation, and with the intent to palm offi on the public brandy not 
being exported, sold, or bottled by complainants, as ttie goods of the com- 
plainants, and in willful disregard of complainants' rights in the premises, 
kept, offered for sale, and sold, and advertised for sale, and now keeps, 
offers for sale, and sells, in the clty and county of San Francisco and state 
of California, and elsewhere in the United States of America, a concoction or 
compound In Imitation of complainants' brandy under the name of 'Hen- 
nessy Brandy,' using fac similes of complainants' trade-name, devices, and 
labels, whlch, with intent to deceive and defraud the public and the buyers 
and eonsumers thereof, It bas caused to be put up In cases like complain- 
ants', and in bottles preclsely like those used by thèse complainants as 
aforesaid." There are other averments. In the usual form, to the efifect 
that such imitation is calculated to deceive, and has deceived and misled, the 
public and eonsumers to believe that the brandy kept, olïered, and sold by 
respcndent "is the brandy exported, bottled, and sold by the complainants," 
and that the article sold by respcndent is of a greatly inferior quality, etc. 
The prayer is for an accounting of the income or profits unlawfully derived 
from the violation of complainants' rights, and for an injunction. The re- 
spondent demurs to this complaint upon the gênerai ground that it does not 
state such a cause as entitles complainants to any relief, and thereafter 
enumerates twelve spécifie grounds of demurrer. The provisions of the aet 
of March 3, 1881, authorizing the registration of trade-marks, to which réf- 
érence is made in the opinion, are as follows: 

"That owners of trade-marks used in commerce with foreign nations, or 
with the Indian tribes, provided such owners shall be domiciled in the 
United States, or located in any foreign coimtry or tribes which by treaty, 
convention or law, afCords similar privilèges to citizens of the United States, 
may obtain registration of such trade-marks" by complying with the require- 
ments mentioned in the act. Section 1. 

"But no alleged trade-marli shall be registered unless the same appear to 
be lawfuUy used as such by the applicant in foreign commerce or commerce 
with Indian tribes." Section 3. 
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"Sec. 7. That reglstratlon of a trade-mark shall be prima facle évidence 
of ownershlp. Any person who shall reproduce, counterfelt, copy or color- 
ably imitate any trade-mark registered under tliis act and affix the same 
to merehandlse of substantially the same descriptive properties as those de- 
scribed in the registration, shall be liable to an action on the case for dam- 
ages for the wrongful use of sald trade-mark, at the suit of the owner there- 
of; and the party aggrleved shall also hâve hls remedy according to the 
course of equlty to enjoln the wrongful use of such trade-mark used in for- 
elgn commerce or commerce with Indian tribes, as aforesaid, and to recover 
compensation therefor In any court having jurlsdiction over the person guilty 
of such wrongful act; and courts of the United States shall hâve original 
and appellate Jurlsdiction In such cases without regard to the amount in 
controversy." 

"Sec. 11. That nothing In this act shall be construed as unfavorably afCect- 
Ing a claim to a trade-mark after the term of registration shall hâve ex- 
plred; nor to glve cognlzance to any court of the United States in an action 
or suit between eltlzens of the same state, unless the trade-mark In contro- 
versy Is used on goods intended to be transported to a foreign country, or 
In lawful commercial intercourse with an Indian tribe." 

James L. Hopkins, Adolph L. Pincoffs, and Robert H. Countryman, 
for complainants. 
J. J. Scrivner, for respondent. 

HAWLEY, District Judge (orally). Is the complaint defective be- 
cause it does not aver that the complainants and the respondent "are 
now, or ever were, engaged in commerce with foreign nations or with 
Indian tribes"? This is the most important question presented by 
the demurrer. It was argued by the complainants' counsel that the 
averments that they "are exportera," and that the brandy "hae be- 
come widely known in the community and throughout the world, 
• * * and has commanded * * * an extensive sale through- 
out the United States and Europe," are sufiScient, by inference, at 
least, to show that complainants "were engaged in commerce with 
foreign nations." Admitting, for the purpose of this opinion, that 
such a view might be sustained, the question still remains whether, in 
order to enable complainants to maintain this suit, or obtain any 
rights under the act of congress of March 3, 1881, it must, in addition 
to the averments contained in the bill, be alleged that the respondent, 
in any of the unlawful acts charged against it, was engaged in com- 
merce with foreign nations. The earliest législation of congress for 
the registration and protection of trade-marks was contained in the 
patent act of 1870, and substantially re-enacted in the Revised kStat- 
utes. Act July 8, 1870, c. 230, §§ 77-84; 16 Stat. 210-212; Rev. St. 
§§ 4937-4947. That législation, as well as the Act of Aug. 1876, c. 274 
(19 Stat. 141), for punishing the counterfeiting of trade-marks, was 
held by the suprême court, in 1879, to be unconstitutional and void, 
because not limited to trade-marks used in commerce with foreign na- 
tions, or among the several states, or with the Indian tribes. Trade- 
Mark Cases, 100 U. S. 82, 96. Congress thereafter, in 1881, passed 
"an act to authorize the registration of trade-marks and protect the 
same," 21 Stat. 502. This act, as well as that of August 5, 1882, 
has ever since been treated as valid. Browne, Trade-Marks (2d Ed.) 
§ 281; South Carolina v. Seymour, 153 U. S. 353, 14 Sup. Ct. 871; and 
authorities hereinafter cited. Section 11 of the act of 1881 is so re- 
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stricted as not to give cognizance to any court of thé United States 
in an action or suit between citizens of the same state, unless tlie 
trade-mark which is in controversy is used on goods intended to be 
transported to a foreign country, or in lawful commercial intercourse 
with an Indian tribe. Luytiee v. Hollender, 21 Fed. 281. In rela- 
tion to such. cases, the court, in Schumacher v. Schwencke, 26 Fed. 
818, said: 

"The registration under the statiite only confers a right to It In foreign 
commerce, and a claim for iufringement, or to be protected against in- 
i'ringement, cannot arlse under the constitution or laws ol the United States 
unless the infrlngement is upon the right to use it in foreign commerce, 
whieh can only be by uslng the trade-mark without right in such commerce. 
The jurisdiction is not conferred at ail by express words of the statute, but 
only by providing a mode of acquiring a right, a suit for the invasion of 
which would arise under the laws of the United States, within the act of 
1875. The clause quoted from Is restrictive of that jurisdiction. The de- 
fendants do not inf ringe upon any right resting upon, the laws of the United 
States unless they use the trade-mark in foreign commerce, and jurisdiction 
of SI suit for such infrlngement is not left in the courts of the United States 
unless such infrlngement consists in using the trade-mark by the défendants 
upon goods intended to be transported to a foreign country." 

See, also, Luyties v. Hollender, 22 Blatchf. 413, 30 Fed 632; Grave- 
ley V. Graveley, 42 Fed. 265; Prince's Metallic Paint Co. v. Prince 
Mfg. Co., 53 Fed. 493 ; Eyder v. Holt, 128 U. S. 525, 9 Sup. Ct. 145. 

It wiJl be noticed that in ail thèse cases both parties to the suita 
were citizens of the same state, and hence it necessarily foUowed, 
as is stated in Manufacturing Co. v. Ludeling, 23 Blatchf. 46, 48, 22 
Fed. 823, that "the jurisdiction invoked is * * * founded solely 
on the act of congress for the protection of trade-marks, and can only 
be exercised according to the statute which invests the court with au- 
thority to hear the controversy." The question, therefore, arisea 
whether in a case like the présent, where the jurisdiction of this court 
is acquired by reason of the faet that the complainants and respond- 
ent are not citizens and résidents of the same state, the suit can be 
maintained without référence to the provisions of the fédéral statute 
relating to commerce with foreign nations. The principle is well 
settled that the rights and remédies pertaining to trade-marks gen- 
erally dépend upon the laws of the state, common and statutory, and 
not upon the laws of the United States. Property in trade-marks 
exists apart from the statutes regulating their registration, and their 
validity is not dépendent upon such statutes, except as expressly 
defined thereby. 

In Moorman v. Hoge, 2 Sawy. 78, 85, Fed. Cas. No. 9,783, the court 
said: 

"It will be observed that the statute under which the clalm Is made does 
not define the term 'trade-mark,' or say of what it shall conslst. The term 
is used as though its signification was already known to the law. It 
speaks of it as an already exlsting thing, and proteets it as such. The thing 
to be protected must be an existing lawful 'trade-mark,' or somethlng that 
may then for the first time be adopted as a lawful trade-mark, independent 
of the statute. There must be a lawful trade-mark adopted without référ- 
ence to the statute, and then, by taking the prescribed steps, that trade-mark, 
Ro alreiidy created and existing, may receive certain further protection under 
the statute." 
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In the Trade-Mark Cases, 100 U. S. 82, 92, in relation to tMs sub- 
ject, the court said: 

"The right to adopt and use a symbol or a device to distingulsh the goods 
or property made or sold by the person whose mark It Is, to the exclusion of 
use by ail other persons, bas been long reeognized by the common law and 
the chancery courts of England and of this country, and by the statutes 
of some of the states. It is a property right, for the violation of which 
damages may be recovered in an action at law; and the continued violation 
of it will be enjolned by a court of equity, with compensation for past in- 
fringement. This exclusive right vras not created by the act of congress, 
and does not now dépend upon It for its enforcement. ïhe vs'hole System of 
trade-mark property and the civil remédies for its protection existed long 
anterior to that act, and hâve remained In fuU force slnee its passage." 

See, also, Drug Co. v. Stucky, 46 Fed. 624, 628; Battle v. Finlay, 50 
Fed. 106. 

Thèse propositions, as was said in the Trade-Mark Cases, are so 
well understood as td require neither the citation of authorities nor 
an elaborate ai'gument to prove them. Interpreting the varions pro- 
visions of the act of 1881 in the light and reason afforded by the de- 
cided cases, my conclusion is that the complaint does state a cause of 
action against the respondent for an infringement of complainants' 
trade-mark; that complainants, in order to enable them to maintain 
this suit, are not required to aver that the parties were engaged "in 
foreign commerce or commerce with Indian tribes"; and that such 
an averment is essential only in cases vs'here the action or suit is 
between citizens of the same state. It follows from the views ex- 
pressed that the protection afforded to trade-marks, under the com- 
mon law, by the United States courts, is ample, and that registration 
under the act of 1881 is of but little, if any, value, except for the pur- 
pose of creating a permanent record of the date of adoption and use 
of the trade-mark, or in cases where it is necessary to give jurisdic- 
tion to the United States courts. The right of foreigners to register 
in the United States is the resuit of treaty and convention entered 
into for the purpose of creating mutual rights in trade-marks on the 
part of the citizens of the United States and those of other countries. 
The language of section 10 of the act of 1881 préserves ail the com- 
mon-law rights of both citizens and foreigners, and hae generally 
been construed to supply additional means of securing protection for 
trade-marks, instead of limiting any of the rights vphich existed prier 
to the passage of the act. 26 Am. & Eng. Enc. Law, 365, 366. 
But it has been held in some cases, arising upon spécial facts, that, 
if the registration itself shows a claim to a trade-mark more limited 
in its description than the owner's common-law rights would other- 
wise be, the owner is bound by such limitation as showing what he 
really claimed. Manufacturing Co. v. Beeshore, S C. C. A. 215, 59 Fed. 
572; Eichter v. Eeynolds, 8 C. C. A. 220, 59 Fed. 577. It is only neces- 
sary to add that under the provisions of the act of 1881 the registra- 
tion of a trade-mark is only prima facie évidence of ownership, and is 
not conclusive or binding upon the courts as to the right of a party 
to its exclusive use. Browne, Trade-Marks, § 339; Manufacturing 
Co. V. Ludeling, 22 Fed. 824, 826. The demurrer in this case — and 
in ail the other cases which were submitted to abide the décision here- 
in — is overruled. 
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HENNESSY et al. v. HEKKMANN et al. 

(Circuit Court, N. D. Callfornia. October 10, 1898.) 

No. 12,666. 

1. JnSISDICTION OF F EDEKAL CoURT— AMOUNT IN CONTROVERSY— TrADE-MaEK 

Sdits. 

In a suit to enjoin the further infringement of a trade-marli, and for an 
accounting, the amount in controversy is ttie value of tlie trade-mark to 
be protected, and not the amount of damages whlch may hâve been sus- 
talned. 

2. Tkade- Makks— Inpringement— Sale of Countbrpbit Labels. 

ïhe keeping for sale and selling of labels made in imitation of com- 
plainant's, with intent that they shall be used, and which are used, by 
the purchaser In palmlng otf on the public, as complainant's, goods not 
made by him, glves a right of action for infringementi 

On Demurrer to Bill. 

James L. Hopkins, Adolph L. PincofEs, and Robert H. Countryman, 
for complainants. 

Joseph M. Kinley, for défendants. 

HAWLEY, District Judge (orally). The bill of complaint in this 
case, in its gênerai averments, is substantially the same as in the 
case of Hennessy v. Braunschweiger & Co., 89 Ped. 664, but, instead of 
charging the sale of brandy, it allèges that the respondents herein, 
■with the intent to assist others to palm ofï on the public brandy not 
being exported, sold, or bottled by complainants as the goods of the 
complainants, keep, offer for sale, and sell eounterfeit labels, in imi- 
tation of complainants' labels, under the name of Hennessy & Co., and 
"hâve caused to be sold to dealers engaged in counterfeiting the bot- 
tled brandy of your orators; that the défendants sold said labels for 
the purpose and with the intent that they should be used, and that in 
fact they hâve been so used, in fraud of your orators' rights," etc. It 
is argued in support of the demurrer that the complaint is insufficient, 
because it does not allège that respondents are engaged in manufac- 
turing tlie labels referred to; that there is no averment that the al- 
leged acts of respondents "hâve damaged complainants in any sum of 
money; and that damages to the extent of $2,000 must be alleged in 
order to give the court jurisdiction, etc. Can thèse contentions be 
sustained? In Re Keasbey & Mattison Co., 160 U. S. 221,. 227, 16 
Sup. et. 273, the court, in discussing the question of jurisdiction in 
trade-mark cases, eaid : 

"ïhe restriction of jurisdiction, with respect to amount, In the act of 
1875, was perhaps superseded, as to trade-mark cases, by the express pro- 
visions of section 7 of the act of 1881." 

But, be that as it may, the complaint in this case, with référence to 
the amount in controversy, is sufflcient to bring the case within the 
jurisdiction of this court. This is a suit for an injunction and an 

1 As to labels Intended for the déception of the ultimate purchaser, and 
not of the retailer, see section 4 of the note to Scheuer v. MuUer, 20 C. C. A, 
173, and section II. of the supplementary note to Lare v. Harper & Bros., 30 
C. C. A. 380. 
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accounting, and in such cases the amount in dispute is the object to 
be gained by the bill. Juriisdiction does not dépend upon the amount 
of damages which complainants will be entitled to recover. Fost. 
Fed. Prac. § 16; Symonds v. Greene; 28 Fed. 834 The property to 
be protected in this suit is complainants' trade-mark, and this is al- 
leged to be of the value of |3,000. 

That the acts of respondents, as alleged, constitute an invasion of 
complainants' rights, is well settled. In De Kuyper v. Witteman, 23 
Fed. 871, the court said: 

"The complainants, upon the facts shown in the bill of complaint, hâve 
a good title to their trade mark, and a case for its protection, irrespective 
of their statutory rights under the reglstration in the patent office. As the 
necessary diversity of cltlzenship exista between the parties, they are en- 
titled to involie the jurlsdlction of this court. TJpon the allégations of the 
bill the défendants are actively engagea in assisting third persons to use 
the complainants' trade-mark in violation of their rights. The mère act of 
printing and selling labels in imitation of the complainants' might be inno- 
cent, and, without évidence of an illlcit purpose, would not be a violation of 
the complainants' rights. It is otherwise, however, when this Is done 
with the obvions purpose of enabliug others, by the use of the labels, to 
palm ofp their goods upon the public as the goods of the complainants." 

See, also, Carson v. Ury, 39 Fed. 777; Hostetter Co. v. Brueggeman- 
Beinert Distilling Co., 46 Fed. 188; Cuervo v. Jacob Henkell Co., 50 
Fed. 471; Von Mumm v. Frash, 56 Fed. 830, 835; Von Mumm v. 
Wittemann, 85 Fed. 966; Coats v, Merrick Thread Co,, 149 U. S. 562, 
566, 13 Sup. et. 966. 

It is not essential that respondents should be engagea in manufac- 
turing the labels referred to, although it would certainly be proper, 
if it be a fact, to so aver. The real question is whether or not they 
hâve knowingly put into the hands of the dealers of the goods, by the 
sale of the labels, the means of deceiving the ultimate purchasers of 
the brandy. Ail persons in any way connected with the infringe- 
ment of a trade-mark are responsible to the owner for the injury done 
to his rights. In Von Mumm v. Wittemann, the court said: 

"The défendants advertise and hâve sold neek and body labels bearlng 
the name 'S. F. Mumm' and 'Perle de la Champagne' of the same color as 
those of complainants, and sulHciently corresponding In gênerai appearance 
to deceive the ordinary purchaser. • * * It is manifest that they were 
designed for the purpose of enabling unscrupulous persons to palm oS a 
spurious article upon the public, and that they are clearly within the pro- 
hibitions of law against fraud and unfair trade, whether by direct means, or 
through the indirect, but no less reprehensible, methods of eontrlbutory 
infringement." 

See also, Colman v. Crump, 70 N. Y. 573, 578. 
The demurrer is overruled. 



WESTERN ELECTRIC CO. V. CITIZENS' TELEPHONE CO. et al. 

(Circuit Court, W. D. Micbigan, S. D. September 20, 1898.) 

Patents— Construction — Référence to Spécification. 

While référence may be had to the spécification for the purpose of help- 
ing out indefiniteness or obscurity in the claims, and savlng to the pat- 
entée what he bas invented, at least in case of a primary patent for an 
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Invention In a ne-w fleld, yet, in gênerai, where the clalms are for a me- 
chanical resuit, they sbould Btate with some degree of précision what Is 
claimed in respect to the means devised by the Inventer for produclng such 
resuit, and he cannot appeal to the epeciflcation to Identify meaus uot 
descrlbed at ail. 

& Same— Improvkments m Tkain Siqnaling Appabatus. 

The Gllllland patent. No. 266,806, for improvements in rallroad train 
signaling apparatus, Is not of a primary character, so as to be entltled 
to a broad construction, and daims 7, 8, and 9 must be construed as cov- 
ering only the spécifie means described in the spécification for produclng 
the resuit therein stated and described. 

This is a suit in equity for infringement of a patent. 

Barton & Brown, for complainant. 

Arthur Steuart and Charles C. Bulkley, for defendanta 

SEVEKENS, District Judge. The complainant in this case relies 
on the seventh, eighth, and ninth claims of patent No. 266,806, granted 
to Gilliland, October 31, 1882, for improvements in railroad train 
signaling apparatus, ail of which it is alleged the défendants infringe. 
The case has been elaborately argued, and upon considération thereof , 
and of the proofs in the record, the court reaches conclusions of which 
the following is a summary: 

The claims in the G-illiland patent which constitute the foundation 
of the suit partake very much of the quality of claims for mechanical 
resuite, and fail to specify with distinctness the means by which the 
intended résults are to be accomplished, and for that reason I hâve 
had grave doubts of their validity. The patentée seems to hâve 
entertained a purpose of monopolizing every and ail means by which 
the results described may be accomplished, and in argument his coun- 
sel has claimed that scope for them. But, in my opinion, the conten- 
tion is not maintainable. The only way in which thèse claims can be 
sustained is by making a large draft on the spécification for the pur- 
pose of the claims. Unquestionably the rule is that, for the purpose 
of construing claims and saving to the patentée what he has invented, 
référence may be had to the spécification for the purpose of helping 
out indeflniteness and obscurity in the claims. This rule has been 
most often applied to primary patents, or those embodying a large and 
décisive advance upon the former art. The true rule would seem to 
be that the claims of the patent should, at least with some degree of 
précision, state wliat is claimed in respect of the means devised by the 
inventer. If they do this in an imperfect way, but yet indicate gen- 
erally the means, the more spécifie description of which may be helped 
out by référence to the spécification, such recourse may be had; but 
it is not in gênerai permissible to claim only mechanical results, and 
then appeal to the spécification to identify means which hâve not been 
described at ail in the claims. The courts hâve not applied this rule 
with severity against patents for inventions of a highly meritorious 
character, covering a new field, but certainly the substance of the rule 
just stated is one of gênerai application. See, for instance, the case 
of McCormick Harvesting Mach. Co. v. Aultman, Miller & Co., 37 
U. S. App. 299, 16 C. C. A. 259, and 69 Fed. 371, and Machine Co. v. 
T^ancaster. 129 U. S. 263, 9 Sup. Ct. 299. 
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Counsel for the complainant contends that it is entitled to thé bene- 
flt of indulgent considération, because, as it is said, tbe Gilliland pat- 
ent is of a primary cliaracter, but I think this rank cannot be conceded 
to it. Tiie Anders and Eoosevelt patent, especially the latter, leave 
but a narrow field to the patent in suit. If Gilliland had limited his 
claims to the spécifie means which. he devised for the purpose of ac- 
complishing his object, I should be inclined to hold that his patent 
would be good for the particular mechanism which he has described 
in his spécification. Whether, in support of a patent of this limited 
character, the spécification can be drawn into the claims, and thus 
save his invention, is, as I hâve intima ted, a matter of doubt; but 
as, upon another ground, I reach the conclusion that the complainant 
cannot succeed in the suit, I follow the course pursued in similar cir- 
cumstances by the suprême court in the case of Brake Ce. v. Westing- 
house, 170 U. S. 537, 18 Sup. Ct. 707, and assume, without deciding, 
that thèse claims of the Gilliland patent are sustainable to the extent 
of the spécifie means devised by the patentée and described in the 
spécification, upon the( principle above stated, and which was applied 
by the court of appeals for this circuit in Watch Co. v. Eobbins, 22 
U. S. App. 601, 12 C. C. A. 174, and 64 Fed. 384. The structure of 
the défendants which is alleged to infringe does; not employ the same 
means, and, although it accomplishes the same purpose, does so in 
a différent way. The device of Gilliland is adaptedl to accomplish the 
purpose by a single and simple f orward movement of the end of the 
lever to which the operative force' is applied. The other end of the 
lever, when the lever is rotated around the fulcrum, closes the circuit, 
and thereupon the generator is excited into activity by the progressive 
movement of the lever. The means employed by the défendants for 
tclosing the circuit are quite différent. When operated in the way in 
which complainant's device is operated it will not produce the same 
resuit, nor any new resuit at ail. The éléments of the combination 
are so arrangea as that the mode of opération must necessarily be 
différent. 

If the proposition of the complainant's counsel in support of his 
contention that the Gilliland patent was of a primary character, and 
so entitled to the broad construction given to claims for such inven- 
tions, were maintainable, it is quite probable that the défendants' con- 
struction would be held an inf ringement ; for in one f orm or another, 
and in some place or another, in the combination, the équivalents of 
the complainant's mechanism are to be found, — that is to say, what 
would be regarded as équivalents in inventions of the widest scope. 
My conclusion is therefore that the défendants do not infringe the 
claims of the complainant's patent above referred to, when the latter 
are construed, as they must be, as covering only the spécifie means 
described by the inventor in his spécification. The bill will therefore 
be dismissed. 
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WALTER BAKER & CO., Limited, v. BAKER. 

(Circuit Court, W. D. Virginia. October 31, 1898.) 

Equity— Substitution op Parties— Asstgnment op Interebt Pbkdinq Suit. 
The assignée of a claim for damages for the Infringement of a trade- 
mark pending a suit by the assigner against the infringer, in wliich an 
Injunetion bas been granted and a decre« entered for an aceounting, may 
hâve the beneflt of the prior litlgation, and be substituted as complainant 
in the existing suit, by filing an original bUl therein In the nature of a 
supplemental bill. 

This is an original bill in the nature of a supplemental bill, flled 
by Walter Baker & Co., Limited, a new corporation, as assignée of the 
original complainant, Walter Baker & Co., Limited. To such bill the 
défendant demurs. 

Eussell & Putnam and G. G. Grattan, for complainant. 
Barton & Boyd, for défendant. 

PAUL, District Judge. This cause now comes on to be heard upon 
demurrer flled by the défendant to an original bill, in the nature of a 
supplemental bill, filed by Walter Baker & Co., Limited. This bill is 
flled by a corporation created by an act of the législature of the state of 
Massachusetts approved March 1, 1898. The corporation name OjJ this 
Company is the same as that of the plaintiff in the proceedings hereto- 
fore had in this cause, and is now designated in the pleadings and the 
briefs of counsel as the "New Company," while the original plaintiff 
corporation is stj'led the "Old Company"; and thèse désignations will 
be observed by the court in the discussion of the questions before it. 
This suit was instituted against the défendant, W. H. Baker, to re- 
strain unfair compétition in trade; and a decree was entered Septem- 
ber 11, 1896, sustaining the material allégations of the bill, and re- 
straining the défendant from using his own name, trade-marks, labels, 
packages, and other désignations in such way as to injure the plaintiff 
in its business of manufacturing and selling chocolaté. 77 Fed. 181. 
On the 20th day of July, 1897, a decree was entered directing an ac- 
count of profits made by the défendant. Pending the exécution by the 
master of the decree of référence, Walter Baker & Co., Limited (the 
Old Company), on the 2d of March, 1898, assigned to Walter Baker 
& Co., Limited (the New Company), ail of its property and business con- 
nected with the manufacture of chocolaté, together with ail claims 
for damages of whatever nature, "and ail other claims whatsoever 
against any person or persons on account of imitations and simulations 
of said trade-marks, labels, packages, brands, or trade-names." The 
bill prays that the complainant may be substituted for and stand in the 
place of Walter Baker & Co., Limited, the complainant in the original 
suit, and that it may hâve the beneflt of said suit, and of the orders, 
decrees, and proceedings therein, and that its bill be takea as supple- 
mental to said original bill, and that the complainant be granted the 
relief prayed for in said bill in ail respects as though the original 
bill had been brought by the complainant. 

The grounds of demurrer assigned are substantially as follows: 
(1) That the bill contains no ground for équitable relief; (2) that the 
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complainant, as the assignée of the Old Company, has ail the rights 
and interest in the property that could pass by assignment, and that 
ail the litigaticm touching the rights of the assignor was flnally de- 
cided and passed on prier to the assignment to the complainant, who, 
as a pendente lite purchaser, took the same subject to ail the equities 
of his assigner, and is entitled to no relief in this cause, or to be a 
party to the same; (3) that, as to any matter not yet finally passed on 
in this cause which was incidental to the right of action of the assignor 
(the Old Company), the right to assert the same was personal to said 
assignor, and a subject of jurisdiction in equity, incidental only to the 
assertion and to the person asserting a right to other and distinct relief 
in equity; (4) that if the complainant has, by the assignment set up in 
his Mil, any claim for damages, he has a full, adéquate, and complète 
remedy at law, and therefore has no standing in this suit or in any suit 
in equity against the défendant. The contention of the défendant, 
briefly stated, is that the complainant, the New Company, in the orig- 
inal bill, in the nature of a supplemental bill, in seeking to assert its 
claim to the profits or damages accruing to it by the assignment of the 
Old Company, has a plain and adéquate remedy at law; that it cannot 
be made a party in the equity suit in which its assignor is plaintiff. 
It is admitted that the Old Company, as incidental to its équitable rem- 
edy by injunction to prevent unfair compétition in trade, has a right 
to recoTer damages in the shape of profits realized by the défendant 
by his wrongdoing. But it is insisted by the défendant that in a cause 
like this, where the injunction has been awarded and a decree for an 
account of profits entered, that an assignment of the damages or prof- 
its does not invest the assignée with the right to hâve the damages as- 
certained in the suit in equity, and theîr payment enf orced for his ben- 
eflt. It is contended that he has a plain, adéquate, and complète rem- 
edy at law, and for this reason has no right to invoke the aid of a court 
of equity in the pending suit. 

A leading décision relied on by counsel for the défendant is that of 
Root V. Eailway Co., 105 TJ. S. 189. This was a suit in equity, brought 
by the assignée of letters patent after they had expired, charging that 
the défendant had, during the term of the letters patent, infringed 
them, by using the patented invention, and had thereby realized gains 
and profits for which he should be compelled to account. There was 
no prayer for an injunction, nor was any other ground for an équitable 
jurisdiction shown. The only object of the'bill was to recover profits 
and damages on account of an infringement of the patent. The bill 
was dismissed, because it showed no équitable ground that would give 
the court jurisdiction, and it did not appear that the complainant had 
not a complète remedy at law for the damages alleged. The court said: 

"Our conclusion is that a bill in equity for a naked account of profits and 
damages against the infringer of a patent cannot be sustained; that such 
relief ordlnarlly is Incidental to some other equity, the right to enforce 
which secures to the patentée his standing in court; that the most gênerai 
ground for équitable interposition Is to insure to the patentée the enjoyment 
of his spécifie right by injunction against the continuance of the infringe- 
ment." 

Another leading case urged in argument by counsel for the défend- 
ant is that of Hayward v. Andrews, 106 U. S. 672, 1 Sup. Ct. 544. The 
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conclusion of tlie court in this case is but a réitération of the doctrine 
laid down in Koot v. Eailway Co., supra. 

Electrical Works v. Henzel, 48 Fed. 375, another case cited in favor 
of the défendant, rests upon the principle announced in Koot v. Rail- 
way Co., supra. In that case the injunction was prayed for and 
granted, and there was a decree for an accounting. 

The cases relied on by counsel for the défendant are cases where 
the assignée had instituted original proceedings in equity to recover 
profits or damages for the infringement of some protected right. The 
distinction between this class of cases and the case at bar is very 
clearly marked. The cause in hand présents this well-defined question : 
Can the assignée of a claim for damages made in a pending suit hâve 
that claim enforced for his beneflt, by his flling an original bill, in 
the nature of a supplemental bill, in the existing suit? If this ques- 
tion be answered in the négative, then this suit must abate. The Old 
Company, having parted with ail its interest therein, has no right to 
carry the litigation further. The assignée of the claim for damages 
must be denied admission as a party in this suit, and be required to 
seek the enforcement of his claim in a court of law. 

Counsel for the défendant insist that the equity upon which the an- 
cillary relief dépends was eliminated by the decree granting an injunc- 
tion, and by the decree for an account ; that while the assignor might 
hâve carried on the suit to a final détermination of ail the questions 
involved, even to a recovery of damages in the way of profits, that the 
assignée of the claim for damages takes only a naked chose in action, 
and cannot hâve the beneflt of the previous litigation, or be permitted 
to corne into the cause without the introduction of some new equity on 
his part. To admit the correctness of this contention would be to 
contravene the well-established principle that a court of equity, having 
once acquired jurisdiction of a cause, retains it until ail questions for 
its détermination hâve been flnally settled, and to this end permits 
such amendments and additional pleadings as may be necessary. 
That an assignée of an interest in a pending suit in equity is entitled 
to the beneflt of prior proceedings had in such suit is established by 
numerous décisions. That he has a right to flle an original bill in 
the nature of a supplemental bill is equally clear. 

The doctrine is thus stated in 2 Daniell, Ch. Prac. (6th Am. Ed.) p. 
1518: 

"Where a sole plaintilï suing in his own right was deprived of his whole 
right in the matters in question by an event subséquent to the institution of 
the suit, as where a plaintifC assigned his whole interest to another, thff 
plaintiff was no longer able to proseeute for want of interest; and, his as- 
signée claiming by a title which might be litigated, the beneflt of the pro 
ceedings could not be obtained by means of a supplemental bill, but was 
sought by what was called an original bill in the nature of a supplemental 
bill." 

Eoss V. City of Ft. Wayne, 11 C. C. A. 288, 63 Fed. 466, decided by 
the circuit court of appeals, Seventh circuit, was a suit brought to re- 
strain the infringement of a patent, and to recover damages therefor. 
Pending the suit, and after the expiration of the patent, the complain- 
ant assigned his rights under the patent; and it was held that the 
assignée was entitled to be substituted as complainant, and to flle an 
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original bill în tfie nature of a supplemental bîll. In tïe conrl below, 
a demurrer to the bill was sustained, on the ground that tbe complaln- 
ant had an adéquate remedy at law. The appellate court reversed 
this holding. Woods, J., delivering the opinion of the court, said: 

"The serlouB conséquences of such a restriction upon the fight of a com- 
plainant to sell his Interest in the subject-matter of lltigatlon, and to hâve 
the purchaser substituted as complainant, are obvions. In every such in- 
stance, an assignment by a sole complainant, or by ail of the complainants, 
to a Etranger, would be followed, necessarily, by a dismlssal of the suit at 
the complainant's costs. If in a fédéral court, and the jurisdiction dépendent 
on eitizenship, the assignée might be compelled to go with his case at law 
into a State court; an* If, pending the suit In equity, the right of action at 
law should hâve become barred by the lapse of time, the complainant, what- 
ever his original equitles, might as well abandon his case as attempt a trans- 
fer, which could beneflt no one but his adversary in lltigation." 

Eoot Y. Woolworth, 150 U. S. 401, 14 Sup. Ct. 136, is a leading and 
controlling case on the question of the right of an assignée to hâve the 
benefit of the proceedings in a suit in equity, prior to his acquiring an 
interest in the subject-matter of the suit. Morton brought a suit in 
equity, in the circuit court of Nebraska, against Eoot, to establish Ma 
title to certain real estate. A decree was entered establishing the 
title of Morton, and the land was conveyed to him by a master. The 
entire interest of Morton, by mesne conveyance, came to Woolworth. 
Eoot re-entered on the property, and Woolworth filed a supplemental 
and ancillary bill in the original cause, praying the enforcement, for 
his benefit, of the decree in favor of Morton. The défendant demur- 
red to the bill. Among other grounds of demurrer assigned were 
that the bill was a proceeding in a court of equity in the nature of an 
ejectment bill, and because the complainant had a speedy and adéquate 
remedy at law. The demurrer was overruled by the court below, and 
its action was sustained by the suprême court. On this point, Justice 
Jackson, delivering the opinion of the court, said: 

"If the blU in the présent cause could be properly considered as an eject- 
ment bill, the objection taken thereto by the défendant would be fatal to 
the proceedings; but, Instead of being a bill of this character, it is clcarly 
a supplemental and ancillary bill, such as the court had jurisdiction to enter- 
tain." 

In Hazleton Tripod-Boiler Co. t. Citizens' St. Ey. Co., 72 Ped. 325, 
it was held by Hammond, J., that one purchasing a contract which is 
the subject of a pending suit in equity may set up his interest, and 
obtain the benefit of the proceedings already had, by obtaining leave 
to file an original bill, in the nature of a supplemental bill. 

This is the appropriate form of pleading in such a case, and leave to 
file such a bill cannot be denied, even after final hearing and the direc- 
tion of a decree in favor of the original complainant. Other décisions 
of fédéral courts to the same effect might readily be cited, but a référ- 
ence to further anthorities on this subject is unnecessarj. The denaur- 
rer wUl be overruled. 
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F. C. AUSTIN MFG. CO. v. JOHNSON. 

(Circuit Court of Appeals, Eighth Circuit October 3, 1898.) 

No. 1,021. 

1. Procebdings in Ereor— Questions Prbsekted pok Review— Bills of Et 

cbptions. 

Where motions are heard in tlie trial court, presenting issues of fact 
and submitted on évidence in any form, tlne ruling tliereon cannot be re 
viewed, unless a proper bill of exceptions is duly talien and filed. A réf- 
érence to the évidence in the journal entry does not maiîe such évidence 
a part of the record. 

2. Master and Servant — Injxjrt to Servant — Fbllow Servants — Vie» 

Principal. 

Wbere a corporation engagea In tbe construction and érection of steel 
bridges, having a contraet for the érection of a bridge In another state, 
sent an employé to erect and settle for tbe same, and to employ the neces- 
sary workmen to assist, without instructions as to the worlî, but relying 
on bis linowledge of the business, such employé was a gênerai agent, rep- 
resenting the company in the worlî, and for whose failure to provide a 
reasonably safe place for workmen employed by him to work It was re- 
sponsible. Sanborn, Circuit Judge, dissenting.i 

8. Same— Rbsponsibility for Sapety oï' Scaffold. 

Where, in such case, a scaffold became necessary, not only for the work- 
men, but to sustain the superstructure of the bridge while it was being 
put together, and such scaffold was built under the direction of the com- 
pany's agent, the workmen building it having no control over Its con- 
struction, the Company was responsible to such workmen for the exercise 
of due care to insure its stability and safety as a place on which to work, 
and for ail purposes for which it was necessary to use it in the prosecution 
of the work. Sanborn, Circuit Judge, dissenting. 

4. Same — Mkasdre op Master's Duty. 

The master is under légal obligation in the érection of a scaffold upon 
which his servants are to work, aud necessary also for other purposes in 
the prosecution of their work, to use ordinary care, having due regard to 
the uses to which it is to be put. 

6. Same — Ordinary Cake by Corporation. 

Ordinary care on the part of a corporation Is the exercise of such 
watelifnlness, caution, and foresight as, under ail the circumstances of the 
particular situation, a corporation controUed by careful and prudent of- 
ficers or agents ought to exercise. 

6. Same— Action for Personal In.jury— Instructions. 

In an action by a servant agaiust his master, a corporation, to recover 
for Personal injuries resulting from the falling of a scaffold on which the 
servant was at work, an instruction stating, in efCect, that if the company 
failed to furnish a scattold coiistructed in a reasonably safe and proper 
manner the plaintiff was entitled to recover is niisleadiug, where the légal 
obligation of the défendant, which was to use ordinary care in the érection 
of the scaffold, is nowhere stated or defined. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

This was an action by Charles Johnson against F. C. Austin Manu- 
facturing Company to recover for personal injuries sustained by plain- 
tiff while in the employ of défendant. There was a verdict and a 

1 As to who are feliow servants generally, see note to Railroad Co. v. Smith, 
8 C. C. A. 668, and supplementary notes to Railway Co. v. Johnston, 9 0. C. 
A. 596, and to Flippin v. Kimball, 31 C. C. A. 282. 
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judgment for plaintiff in the circuit court, and the défendant brings 
error. 

Mart B. Koon (D. S. Alford and W. littleâeld, on brief), for plain- 
tiff in error. 
Louis 0. Poehler (George J. Barker, on brief), for défendant in error. 

Before SANBOEN and THAYER, Circuit Judges, and SHIRAS, 
District Judge. 

SHIRAS, District Judge. Tlie plaintiff in error, tbe P. C. Austin 
Mauufacturing Company, is a corporation created under the laws of 
the State of Illinois, and is engaged in the manufacture of varions 
kinds of machinery and in the construction and érection of steel 
bridges. In December, 1895, the company entered into an agree- 
ment with the commissioners of Douglas county, Kan., for the érec- 
tion of a steel bridge over Toy creek, in the named county, of about 
50 feet in length and weighing some 6,000 pounds, one Charles 
Killifer being in charge of the work on behalf of the company. In 
order to put the girders and floor beams in place, it was necessary to 
erect a soaffolding to give support to the beams while they were 
being placed in position and bolted together, and also to furnish a 
place whereon the workmen could stand, when engaged in putting 
together the framework of the superstructure. The évidence on 
behalf of the plaintiff in error tends to show that the défendant in 
error, who was a farmer living in the neighborhood, but who had been 
employed as a laborer to aid in the érection of the bridge in question, 
assisted in the préparation of the pôles or posts that were used in 
the construction of the scaffolding and in the gênerai work of build- 
ing the same, the same being done under the direction of Mr. Killifer, 
but this is denied by the défendant in error, who testifled that he had 
nothing to do with the érection of the scaffolding, and was not présent 
on the day of its érection, the main part of the work being done on 
Friday, December 20th. The évidence further shows that on Satur- 
day, a part of the iron framework of the bridge was placed upon the 
scaffolding, and thus remained during Sunday, and that, when the 
work of construction was resumed on Monday, it was found that the 
weight of the same had caused the scaffolding to sink somewhat, 
so that it became necessary to raise up the ends of the floor beams 
already placed in position, and, while this was being done, the scaf- 
folding fell down, carrying with it the portions of the superstructure 
resting thereon, and a number of workmen who were standing on 
the scaffolding, including the défendant in error, who was badly 
injured. To recover for the damages thus caused him, Johnson 
brought the présent action in the district court of Douglas county, 
Kan., the same being aided by a writ of attachment issued against 
the défendant as a nonresident corporation, and levied on property 
belonging to the company. The service on the summons issued in 
the case to the sherifl of Douglas county was returned as follows: 

"Eeceived this writ Jan. 22, 1896, and, as commanded tlierein, I summoned 
tlie said défendant, within named, as follows, to wit, by liandlng on Jan. 
23rd, 1896, to 0. M. Avery, the managing agent and chief clerk of said dé- 
fendant, a true coiiy of this writ, with ail the indorsements thereon; the 
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président, chalrman of board of directors, or chlef ofBcer not being found !n 
said county. J. C. Moore, Sheriff." 

Thereupon the défendant company, appearing specially for that pur- 
pose, moved the court to set aside and vacate the service thus made, 
on the ground that the named C. M. Avery was not a managing agent 
in Kansas or elsewhere of the défendant company, nor was he one 
upon whom valid service could be made as a représentative of the 
corporation, Upon a hearing this motion was overruled, and there- 
upon the défendant company removed the case into the United States 
circuit court, on the ground that it was a nonresident of Kansas, 
being an Illinois corporation; and in the fédéral court, after flling 
an answer to the merits, the défendant company moved the court 
for a rehearing upon the motion to set aside and vacate the service, 
which motion was overruled, and at the June term, 1897, the case 
was heard before the court and jury, and a verdict was rendered 
in favor of the plaintiff, Johnson, and, judgment being entered thereon, 
the case is now before this court upon a writ of error. 

The first question presented for considération in the brief of coun- 
sel for plaintiff in error arises upon the action of the state court 
in overruling the motion to vacate the service of the summons, it 
being urged that the state court erred in holding that G. M. Avery 
was a managing agent of the corporation in such sensé that valid 
service of the summons could be made upon him, under the provi- 
sions of the statutes of Kansas, which enact that "where the défend- 
ant is a foreign corporation having a managing agent in this state, 
the service may be upon such agent." 

As already stated, the sherifE's return recited that Avery was the 
managing agent of the défendant corporation, and the service on him 
was valid, provided he was in fact a managing agent of the company. 
The question of the relation existing between the corporation and 
C. M. Avery, at the time the service was made upon him, is clearly 
a question of fact, to be determined according to the évidence submit- 
ted thereon; and this court cannot review the finding of the court 
below on this question of fact, unless ail the évidence introduced is 
before us by means of a bill of exceptions. It does not appear in 
the record that any bill of exceptions was taken for the purpose of 
presenting the évidence submitted on this issue of fact, and therefore 
the finding and ruling of the court below on this fact issue is not before 
us for review. There is to be found in the transcript the entry made 
in the journal of the ruling of the court upon the motion to vacate 
the service, but this journal entry canuot be treated as a bill of ex- 
ceptions, nor does this entry make part of the record the évidence 
to which it refers, so as to bring it before this court for considéra- 
tion. Wben motions are heard in the trial court, presenting issues 
of fact and submitted on évidence in any form, a review of the action 
of the trial court thereon cannot be had unless a proper bill of excep- 
tions is duly taken and filed, for this is the only proper mode in which 
the évidence can be made a part of the record. State v. Hemrick, 
62 lowa, 414, 17 N. W. 594; Stewart v. Ranch Go., 128 U. S. 383, 9 
Sup. et. 101; Evans v. Stettnisch, 149 U. S. 605, 13 Sup. Ct. 931; 
Dietz v. Lymer, 10 C, G. A. 71, 61 Fed. 792, and 19 U. S. App. 667. 
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Corning now to the error assigned upon the rulings of the court 
in the trial of the case before the jury, the larger part thereof can 
be considered under the exception taken to that part of the charge 
of the court wherein ît was said: 

"When the plalntiff entered the service of the défendant company as a 
làborer on thls work, he assumed the usual and ordinary rlsk attending sueh 
labor, and If the injury Is chargeable to such ordinary risk, assumed by the 
plaintiff hîmself, then he cannot recover. On the other hand, It was the 
duty of the défendant company and its gênerai agent, Charles Killifer, in 
charge of the work, to hâve provîded a scaffold for the laborers to work 
upon, constructed in a reasonably saf e and proper manner, so that they would 
not be exposed to unnecessary risk while at work. But if the company or 
its gênerai agent, KlUifer, falled to do so, and by reason of the faulty con- 
struction of the seafColdlng, and without fault on the plaintifC's part, the 
scaffold fell, and the plaintifC received Injuries, he is entitled to a verdict at 
your hands." 

It is excepted to this charge that Charles Killifer was in fact but 
a co-servant with Johnson, the défendant in error, for whose négli- 
gence the company would not be responsible. The évidence shows 
*hat the P. C. Austin Manufacturing Company was engagea in the 
manufacture and sale of several varieties of machinery, and, in addi- 
tion thereto, was engaged in the construction and érection of steel 
bridges, and F. C. Austin testifled that he was the président of the 
corporation; that: 

"I am acquainted with Charles Killifer. He has been in our employ, o£C 
and on, for several years,— -perhaps five. He was a salesman, an expert, 
erected bridges, trusses. Much of the time he was in Michigan, although 
his territory was not limited as to that. We sent him around to varions 
places. For instance, if we had a bridge in the South, we would send him 
down there. This bridge out in Kansas, we sent him out there. In Michi- 
gan he put up quite a number of bridges. I think he worked probably more 
in Michigan than anywhere else. I don't know that any difCerent instruc- 
tions were given with référence to the érection of the bridge, excepting we 
had thls contract, and sent him there to erect and settle for it. He was sup- 
posed to be compétent in those matters without any instructions from the 
office,— any gênerai instructions." 

The évidence shows, without contradiction, that the entire control 
of the work of erecting the bridge was intrusted to Killifer, and 
therefore the court might well speak of him as "a gênerai agent in 
charge of the work." The court held that it was the duty of the 
company to hâve a scaffold for the laborers to work on, constructed 
in a reasonably safe manner, and that it was the duty of Killifer, 
as the gênerai agent of the company in charge of the work, to see to 
it that a safe scaffold was furnished for the use of the men employed 
in erecting the bridge. If the duty was imposed upon the company 
to use due care in furnishing a safe scaffold for the use of the 
men, then it is clear that the performance of this duty was intrusted 
to Killifer, because he was placed in charge of the work as the rep- 
résentative of the company, and he did, in fact, supervise the érec- 
tion of the scaffold. If the facts of the case are such that the court 
was justifled in holding that it was the duty of the company to 
furnish a safe scaffold for the use of its servants, then it was not, 
error to charge that the performance of this duty was intrusted to' 
Killifer, and that, in effect, was ail that the court meant in the in- 
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struction excepted to. Thus we reach the principal question at 
issue In the case, to wit, whether, under the gênerai rule of law that 
a master is under obligation to use due care in fumishing a safe place 
and appliances to his workmen, when engagea in the master's busi- 
ness, it was the duty of the corporation, défendant herein, to use due 
care in the érection of the scaffold by the fall of which the plaintiff, 
Johnson, was injured. Was the scaffold in question a place fur- 
nished by the company to be occupied by its servants when they under- 
took to erect the bridge? Was the scaffold an appliance necessary 
to be used in getting the différent parts of the bridge into position? 

On part of the company it is claimed that the scaffold was of such 
a character that it cornes within the exception to the gênerai rule, 
which relieves the master from liability for stagings or scaffoldings 
erected by laborers who are to work thereon, and wherein it is held 
that the master's duty is performed if suitable materials are fur- 
nished for the érection of the scaffold. This exception originated in 
cases wherein a servant, such as a bricklayer, mason, carpenter, or 
the like, undertakes the performance of some work, like the érection 
of a wall, shingling a roof, or painting a house, which of necessity 
requires the construction of a scaffold or staging upon which the 
workmen may stand, when engaged at work, and wherein it is cus- 
tomary for the master to furnish the materials, and the mechanics 
to actually construct therefrom the staging necessary for the work. 
In this class of cases, the workmen will know the extent of the burden 
to which the staging will be subjected, and they are at liberty to make 
the same as strong as they deem necessary. The method of the con- 
struction of the scaffold is under their control, and they hâve the neces- 
sary knowledge of the strain it will be subjected to when in use to 
enable them, by the use of due care on their own part, to safely con- 
struct the same; and under such circumstances, if the scaffold proves 
to be insufficient, it will be due to the lack of proper care on part 
of the workmen, assuming that the master has exercised due care in 
furnishing safe materials for the construction of the staging. In 
such cases the master is-relieved from responsibility, not because the 
place where the workmen are employed is a scaffold simply, but 
because the master did not in fact undertake to furnish the scaffold 
for the use of the workmen when in his employ. The liability of 
the master cannot be determined simply by showing that the place 
where the workmen were engaged in his service was a scaffold, but 
it must dépend upon the nature of the scaffold, the purposes it is to 
subserve ; whether it could be properly left to the workmen to dé- 
termine and control the method of its érection; whether they did in 
fact control its érection, or whether the master had charge thereof. 

In the case at bar the scaffold was intended, not only as a place 
whereon the workmen were to stand, but as a support upon which 
was to be placed the entire superstructure of the bridge during the 
course of its érection. If it should fall, through faulty construc- 
tion, it might cause the entire or partial destruction of the steel work 
furnished by the company, and the company would be compelled to 
make good ail damages thus caused. It is clear that such workmen 
as the défendant in error could not be expected to know the strain 
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that would be placed upon this scaffold, in the érection of the steel 
superstructure. It is equally clèar that it would not bave been open 
to thé défendant in error to exercise any control over the method in 
which the scaiïold was erected, or the material used in its construc- 
tion. The purpose for which this scaffold was to be used renders 
inapplicable the reasons upon which the rule is based, that ordinarily 
the master is not responsible for the safety of stagings which the 
workmen put up as aids in carrying out the particular work they are 
employed to perform. The use to which it was intended to subject 
this structure, in that there would be placed thereon, not only the 
dead weight of the material composing the bridge, but also the 
strain caused by placing the différent parts in proper position, clearly 
shows that the érection of the staging was not a matter that could be 
safely left to the control of ordinary laborers, but required skilled 
control by persons who, from expérience, would know what strain 
would be placed on the staging; and the évidence shows that in its 
érection the défendant in error exercised no control or judgment, but, 
on the contrary, it was erected solely under the direction of Charles 
Killifer, who, as a skilled expert, had been sent out by the company to 
erect the bridge and settle for it with the county authorities. 

Furthermore, it clearly appears that the scaffold, as constructed, 
was in the nature of an appliance furnished to the workmen to en- 
able them to put in place the steel superstructure. The floor beams, 
side braces, trusses, and other parts of the bridge proper were carried 
out on the scaffold, put in place, and bolted together thereon. 

When the bridge fell, the workmen, under the direction of Killifer, 
were engaged in raising up one of the floor beams so it could be 
properly bolted, and to do this were using pôles, which, being placed 
over a block upon one of the posts of the scaffold, operated as a 
lever in raising the floor beams. Thus the scaffold was being used 
to support the dead weight of the material placed on it, and also 
to aid in moving the beams into place, with ail the additional strain 
caused thereby. If a derrick had been used to swing the beams 
into position while they were being bolted ,together, there could be 
no question that it would be an appliance, within the rule that re- 
quires of the master due care to supply proper machinery and ap- 
pliances for the performance of the work in hand. The staging in 
this case served the same purpose, and therefore it can be fairly 
said that it was an appliance furnished by the master, to be used 
in getting the several parts of the superstructure into position and 
in bolting them together. In view of the purposes to which this 
scaffold was to be put, and of the fact that the workmen had no con- 
trol over the mode of its érection, the trial court rightly held that 
the défendant company would be responsible to the plaintiff, Johnson, 
for négligence in its construction. Eailway Co. v. Jarvi, 3 0. C. A. 
433, 53 Fed. 65; Eailroad Co. v. Herbert, 116 U. S. 64=2, 6 Sup. Ct. 
590; Woods v. Lindvall, 1 C. G. A. 37, 48 Fed. 62, 73, and 4 U. S. App. 
4!), 61. 

The exceptions to the charge of the court présent the f urther ques- 
tion whether the degree of care required of the company in the érec- 
tion of the scaffold was correctly stated to the jury. The court 
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instructed the jury that "it was the duty of the défendant company 
and its gênerai agent, Charles Killifer, in charge of the work, to 
hâve provided a scaffold for the laborers to work upon, constructed 
in a reasonably safe and proper manner, so that they would not be 
exposed to unnecessary risk while at work. But if the company, or 
its gênerai agent, Killifer, failed to do so, and by reason of the faulty 
construction of the scaffolding, and without fault on the plaintiiï's 
part, the scaffold fell, and the plaintifE received injuries, he is enti- 
tled to a verdict at your hands." In this instruction it was said that 
it was the duty of the défendant company to provide a scaffold for 
the laborers to work on, constructed in a reasonably safe and proper 
manner, so that they would not be exposed to unnecessary risk while 
at work, and that if it (the company) failed to do so, and the scaffold 
fell, plaintiff was entitled to a verdict; which, in effect, was saying 
that, if the company failed to furnish a scaffold constructed in a 
reasonably safe and proper manner, plaintiiï was entitled to a ver- 
dict. The question is not what construction a court, having knowl- 
edge of the law, may be able to put upon the language of a charge, 
but how would the jury naturally understand the same, when applied 
to the facts of the case before them. The évidence showed that, 
when the staging was put to the use for which it was intended, it 
failed to stand the strain, and fell down, and the jury would nat- 
urally conclude therefrom that it had not been constructed in a rea- 
sonably safe and piioper manner; and, this conclusion being reached, 
then, under the instruction of the court, it became the duty of the 
jury to flnd for the plaintiff. 

In no part of the charge was it stated that the légal obligation 
resting upon the company was to use ordinary care in the érection of 
the scaffold, having due regard to the uses to which it was to be put, 
ordinary care being the exercise of such watchfulness, caution, and 
foresight as, under ail the circumstances of the particular situation, 
a corporation controlled by careful and prudent oflScers or agents 
ought to exercise. Hough v. Eailway Co., 100 U. S. 213; Railwav Co. 
V. McDaniels, 107 U. S. 454, 2 Sup. Ct. 932. The nearest approaeh 
to a statement of the rule is found in a subséquent sentence, wherein 
it is said: 

"While the défendant company, and Us agent, Killifer, under the law, were 
required to fnrnish the plaintiff a safe scaffold to worli upon, they were not 
insurers of the absolute safety of the structure, but they were bound to 
exercise every reasonable care in selecting the material and putting it up 
in a proper manner to avoid accident and injury to the plaintiff." 

The jury would naturally construe this instruction to mean that, 
while the company was not an insurer of the absolute safety of the 
structure, it was bound to furnish a safe scaffold, and to exercise 
every reasonable care in selecting the material and in putting it up 
in a proper manner, so as to avoid accidents. 

We hâve no question that the trial court had in mind the true rule 
applicable to the situation, but, unfortunately, the form in which the 
instructions were given would not convey the proper meaning to a 
jury eomposed of men unskilled in légal phraseology, and vve are 
compelled to hold that, upon this important question of the légal 
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obligation restîng upon the défendant company, the charge îs înac- 
curately stated, is inisleading, and theref ore erroneous ; and for this 
error the judgment must be reversed, and the case be remanded to the 
circuit court, with instructions to grant a new trial. 

SANBORN, Circuit Judge (concurring). I concur in the resuit in 
this case, but am unable to yield assent to the views expressed in 
the opinion of the court respecting the relation of Killifer to the 
défendant in error, and relative to the duty of the plaintiff in error 
with référence to the false work or scaffolding for the bridge. The 
foUowing is a brief statement of my conclusions : 

The bridge could not be constructed without this false work. The 
entire undertaking, from the cutting of the posts in the woods, and 
the digging of the holes in the earth in which they were placed, 
to the completion of the steel bridge, and the removal of the mate- 
rials of the scaffolding after it was done, was a single job, which the 
plaintiff in error hired Killifer, and, through him, those who worked 
with him, to perform. It was not a case in which the corporation 
undertook to furnish a structure upon which it hired the workmen 
to labor while placing the steel bridge, but one in which the servants 
were furnished with the steel necessary to make the bridge, and 
were hired to put it up. Hère, it seems to me, is the true Une of 
demarkation between the cases in which the duty is imposed upon 
the master to exercise reasonable care to furnish a reasonably safe 
structure for the servants to work upon and those in which that 
duty rests upon the workmen. If the master furnishes a complète 
structure, and then employs men to work upon it, the duty to care 
for the érection of that structure and the corresponding liability for 
its faults are génerally with him. If he employs workmen to con- 
struct a bridge or a building, or to put a gutter, a cornice, or paint 
upon such a structure, and the workmen construct false work, — ^a 
scaffolding or staging, — ^to enable them to accomplish their under- 
taking, the duty of care in its construction génerally rests upon them, 
and not upon their master, and he is not liable for its faults. The 
case at bar falls in the latter class of cases, and the extent of the 
master's duty was the exercise of reasonable care in the sélection 
of compétent servants to do the work. The suggestion, in the opin- 
ion of the majority, that because the materials of the bridge were 
heavy, and required a strong, substantial scaffold to support them, 
the master was liable for its construction, does not seem to présent 
a practical test of the liability of the master and the servants, because 
there is no definite line of demarkation between heavy and light mate- 
rials. Thèse views seem to be supported by Fraser v. Lumber Oo., 
45 Minn. 235, 237, 47 N. W. 785; Marsh v. Herman, 47 Minn. 537, 
539, 50 N. W. 611; Lindvall v. Woods, 41 Minn. 212, 215, 42 N. W. 
1020; Eoss v. Walker, 139 Pa. St. 42, 51, 21 Atl. 157, 159; Hoar v. 
Merritt, 62 Mich. 386, 29 K W. 15; and Killea v. Faxon, 125 Mass. 
485. In Fraser v. Lumber Co., the suprême court of Minnesota, 
in deciding this question, said: 

"An Important considération, often overlooljed, Is whether the structure, 
appliance, or Instrumentality is one which has been furnished for the work 
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in which the servants are to be engagea, or whether thé furnisbing and 
préparation of it is itself part of the wortc -whieh they are employée! to per- 
form. If it be the latter, then, as is well settled by our own décisions, the 
master is not liable." 

Respecting the relation of Eallifer to the corporation and to the 
défendant in error, it is to be noticed that he was employed by the 
former at a salary of |75 per month to act as foreman of gangs of 
laborers who were hired by him to work for the corporation in con- 
structing this and other bridges. Each bridge constituted a separate 
pièce of worli, upon which a separate set of worlimen was employed. 
Killifer was not a superintendant of ail the work of the corporation, 
or of any separate department of that work. In building this bridge 
and the false work required to support it, he worked with the men, 
and simply aeted as their foreman. In this state of the case he was 
not, in my opinion, a vice principal, but a fellow servant of the men 
with whom he worked, for whose négligence in the construction of 
the false work his master was not liable, under the décisions in Rail- 
road Oo. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914; Minneapolis v. 
Lundin, 7 C. G. A. 344, 346, 348, 58 Fed. 525, 527, 529, and 19 U. S. 
App. 245, 250, 252; and Balch v. Haas, 20 C. C. A. 151, 73 Fed. 974, 
979, and 36 U. S. App. 693. The reasons for thèse conclusions are 
succinctly stated in Minneapolis v. Lundin, and it would be useless 
to repeat them hère. 
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(Circuit Court of Appeals, Eighth Circuit. October 3, 1S98.) 

No. 1,045. 

Insurance— CONSTHUCTION of Accident Polict— " Dbath Resultino from 
Poison. " 

Where an accident Insurance policy contains a provision that the In- 
surance does not cover or extend to "death resulting from poison," the 
însurer cannot be held liable on the death of the insured resulting from 
poison aecidentally talten under the mistalîen belief that it was a harm- 
less medicine. 
Thayer, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

This was an action, upon a policy of insurance against accidents, to 
recover for a death caused by drinking poison under the mistaken be- 
lief that it was a harmless medicine. The policy contained thèse provi- 
sions: 

"ïhis certificate insures said member, hereafter called the 'assured,' against 
bodily injuries effected during the continuance of this insurance by violent, 
external, and accidentai means. * * * The insurance herein provided for 
does not cover or extend to disappearances, suicide, death, or injuries unac- 
companied by any visible, external mark or sign, or resulting wholly or in 
part from hernia, fits of vertigo, somnambulism, or disease, or from poison, 
contact with poisonous substances, inhaling gas, surgical opérations, or médi- 
cal treatment." 

The court below dismissed the action on the ground that the death 
was excepted from the risks covered by the policy, and the writ of 
error challenges that judgment. 
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L. C. Krauthoff (I. J. Eingolsky and Eugène Batavia, on brief), for 
plaintiff in errer. 

J. B. Scroggs, John E. McFadden, M. A. Fyke, and Ed. E. Yates, for 
défendant in error. 

Before SANBOKN and THAYEE, Circuit Judges, and SHIEAS, 
District Judge. 

SANBOEN, Circuit Judge, after stating the facts in the foregoing 
language, delivered the opinion of the court. 

Is a death from poison accidentally taken under the mistaken belief 
that it is a harmiess medicine a death from poison? That is the real 
question in this case, and to ask it seems to answer it. If death 
from poison unconsciously taken under the belief that it is not poison 
is not a death from poison, what is it a death from? The whole is 
greater than any of its parts, and includes them ail. Death from 
poison is greater than, and necessarily includes, death from poison 
taken in any particular way, because it includes death from poison 
taken in every way. It includes death from poison taken intentionally 
or unintentionally, consciously or unconsciously, voluntarily or in- 
voluntarily, with or without knowledge that the draught is danger- 
ous, because every species of death from poison is included within the 
generic term. The question arises in this way. The Provident 
Mutual Accident Company of Philadelphia, the défendant in error, 
insured Jeannie M. C. McGlother, who was a practicing physician, 
against death by accidentai means, by a poHcy which contained this 
provision : 

"ïhe insurance hereln provided for does not cover or extend to dlsappear- 
anees, suicide, deatb, or injuries unaccompanied by any visible, external marli 
or sign, or resulting whoUy or in part from hernia, flts of vertigo, somnambu- 
lism, or disease, or from poison, contact with poisonous substances, Inhaling 
gas, sargical opérations, or médical treatment." 

Dr. McGlother died a few months after the policy was issued. His 
death resulted from poison, which he unintentionally, unconsciously, 
and involuntarUy took without knowing that it was poison, and in the 
belief that it was a harmiess medicine which he had prescribed as 
a drink for his patients. His widow, Serena B. McGlother, the 
plaintifif in error, and the beneâciary under the policy, brought this 
action upon it. The foregoing facts were conceded by the plead- 
ings, and the court below rendered a judgment thereon in favor of 
the Company. 

It is admitted that the death of the insured was an accident, and 
tliat the plaintiff in error coul'd hâve recovered, had it not been for the 
exception of death from poison which the policy contained. The 
contention of her counsel is that this exclusion of death from poison 
from the risks covered by the policy excepts death from poison volun- 
tarily, consciously, and intentionally taken, only, and that, as the 
fatal draught which caused this death was taken involuntarily and 
unconsciously, it is not within the exception. They invoke the rule 
that when the terms of a policy are ambiguous, or of doubtful mean- 
ing, its provisions ghould be construed most strongly against the Com- 
pany. But it is only v^hen some doubt of the meaning, or some am- 
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biguity in the expression of a policy, arises, that this rule applies. Tlie 
ternis of this policy raise no such doubt, and présent no ambiguity 
to our minds. It does not seem more doulitful tliat death from poison 
involuntarily or unconsciously talien is a death from poison, within 
the meaning of tbis exception, than it does tliat death. from poison 
talien from a cup or a glass is within its meaning. Counsel argue 
that since the exception of death from suicide includes only intentional 
self -destruction; of death from flghting, only death from voluntary 
flghting; and of death from a violation of law, only that which results 
from an intentional violation, — the same construction should be given 
to the exception nov? before us. But this policy contains in the same 
clause exceptions of death from hernia, fits of vertigo, somnambulism, 
disease, and poison. Is no death from hernia covered by this excep- 
tion which is not voluntarily produced; none from fits of vertigo, 
unless the victim intentionally has the fits; none from somnambulism, 
unless the deceased purposely, voluntarily, and consciously walked 
in his sleep; and none from disease, unless voluntarily and consciously 
incurred? The rule, "Noscitur a sociis," which counsel invoke, comes 
very far from sustaining their contention hère. Besides, this is a 
contract of insurance against accidents, — against risks and dangers 
that are unintentionally, involuntarily, and unexpectedly incurred. 
Association v. Sn^ith, 29 C. C. A. 223, 85 Fed. 401, 405. It does not 
purport or attempt to insure against injuries, risks, or dangers volun- 
tarily or intentionally encountered. The object of an exception in a 
contract is to exclude that which would otherwise be included within 
it; and since the injuries and deaths against which the association 
covenants to inderanify by this policy are those unexpectedly and un- 
intentionally incurred, only, the natural and logical function of the ex- 
ception hère is to exclude such injuries and deaths, rather than those 
voluntarily and consciously encountered. 

In support of their views, counsel cite Paul v. Insurance Co., 112 
N. Y. 472, 478, 20 N. E. 347; Pickett v. Insurance Co., 144 Pa. St. 79, 
22 Atl. 871; Fidelity & Casualty Co. v. Waterman, 161 111. 632, 44 
]Si. E. 283; and Menneiley v. Assurance Corp., 148 N. Y. 596, 600, 
43 N. E. 54, — which hold that the exception of death from "inhaling 
gas" covers death from a conscious and voluntary inhaling only, and 
does not extend to one caused by the involuntary and unconscious 
breathing in of gas which had escaped by accident while the victim 
was sleeping; and Healey. v. Association, 133 Hl. 556, 25 N. E. 52; 
Insurance Co. v. Dunlap, 160 111. 646, 43 N. E. 765; and Association 
V. Tuggle, 39 111. App. 509, 514, — which hold, on the authority of Paul 
V. Insurance Co., that the exception of death "by taking poison" does 
not exclude deatli by poison, unintentionally and unconsciously taken. 
But the key to this line of décisions is found in the opinion in the Paul 
Case, which is cited and relied upon in ail the others. It is the dis- 
tinction which the courts that rendered those décisions have made 
between the expressions "death by inhaling gas" and "death from tak- 
ing poison," and "deâth by gas" and "death from poison." In their 
opinion, the use of the words "inhaling" and "taking" implies a con- 
scious act, while, if those words had not been used; every death by gas 
or from poison would have been clearly excepted from the policy. 
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This distinction is clearly stated in the Paul Case, 112 N. Y., at page 
478, and page 349, 20 N. E., by Judge Gray, in thèse words: 

"I agrée wlth the counsel of the respondent In hîs suggestion that. If the 
exception Is to cover ail cases where death Is caused by the présence of gas» 
there would be no reason for using the word 'inhale.' If the policy had said 
that It was not to extend to any death caused whoUy or in part by gas, It 
would hâve expressed precisely what the appellent now says is meant by 
the présent phrase, and there could hâve been no room for doubt or mis- 
take." 

In the last case upon this subject which the counsel cited, Fidelity 
& Casualty Ce. v. Watennan, 161 III., at page 635, and page 284, 44 
N. E., — the suprême court of Illinois thus states the point of thèse dé- 
cisions: 

"That point, as we understand it, is that the word 'inhaling,' or 'inhalation,' 
or 'inhaled,' as used in the exception contained in thèse policies of life or 
accident Insurance, implies a voluntary or intelligent act, as distinguished 
f rom an involuntary and unconscious act." 

A like effect is given to the word "taking," in the phrase "from tak- 
ing poison," in Insurance Co. v. Dunlap, 160 111. 646, 43 N. E. 765. In 
Menneiley v. Assurance Corp., 148 N. Y. 600, 43 N. E. 56, it is ex- 
pressly declared that, while death from the unconscious breathing of 
gas which has accidentally escaped while one was slëeping is not cov- 
ered by an exception of death "arising from anything accidentally 
taken, administered, or inhaled," such a death as that in the case at 
bar, from "the accidentai taidng or inhaling into the System of some 
injurions or destructive agency, under the mistaken belief that it is 
bénéficiai, or at least harmless," is the very accident intended to be ex- 
cluded by the exception. Thus, it may be seen, by a careful examina- 
tion of the terms of the policies and the crucial point of the décisions in 
thèse cases, that they do not necessarily rule the case in hand, but rëst 
upon an implied meaning drawn from words not found in the policy in 
this suit. We must not be understood, however, to adopt or approve 
those décisions. The path they foUow is so narrow, tortuous, and 
indistinct that we should hesitate long to follow it. Starting in the 
Pau] Case with the thought that the word "inhaling" implies a con- 
scious act, and invoking the much-abused rule that every policy of 
insurance of doubtful meaning should be construed most strongly 
against thecompany, it reaches the interesting conclusion in the Fi- 
delity & Casualty Company's Case that a death from accidentally in- 
haling gas while slëeping is not a death "resulting from poison, or any- 
thing accidentally or otherwise taken, administered, absorbed, or in- 
haled," under an exception in the policy in those words. If gas is 
unintentionally and unconsciously taken or inhaled, why is it not "acci- 
dentally" taken or inhaled? If it is not, then why is it not "otherwise" 
taken or inhaled? And how can gas get into the System in any other 
way than by being "accidentally or otherwise taken, administered, 
absorbed, or inhaled?" In the Fidelity Company's Case the court 
interpréta the exception of death "resulting from poison, or anything 
accidentally or otherwise taken, administered, absorbed, or inhaled," 
to mean death "resulting from poison, or anything accidentally or 
otherwise, consciously, and by an act of volition, drawn into the System 
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by inspiration," and then holds that the death there in question did 
not resuit from gas inhaled "consciously and by an act of volition," and 
therefore was not within the exception. But tlie parties wlio made 
the contract did not restrict their exception to death from anytliing 
taken or inhaled "consciously and by an act of volition," but expressly 
extended it over death from "anything accidentally or otherwise taken 
or inhaled." The construction given by the court to this clause of 
the policy appears to be cunning and astute to évade, rather than quick 
to perceive and diligent to apply, the meaning of the words it contains 
in their plain, ordinary, and popular sensé. 

We hâve pointed ont the distinction between thèse cases and that at 
bar, but we rest our décision on broader grounds. The parties to this 
contract had the undoubted right to make their own agreement; to 
contract that the indemnity provided by the policy should protect 
against some or ail of the ills that flesh is heir to. They had the 
right to make a contract that the company would protect the insured 
or his beneflciary against one or ail of the accidents that might befall 
him. They made an agreement that the association would indemnify 
against ail accidents except those expressly excluded by the terms of 
the policy. There was nothing illégal, immoral, or against public 
policy in the contract itself, or in the express agreement that certain 
accidents specified therein should be excluded from the promised in- 
demnity; and there is no just reason why parties or courts should be 
ingenious or eager to add to, subtract from, or to search out curions 
and hidden meanings in the plain terms of, their compact. Contracts 
of Insurance are not made by or for casuists or sophists, and the 
obvions meaning of their plain terms to the business and prof essional 
men who make and use them must not be discarded for some curious 
and hidden interprétation that is to be reached only by a long train 
of acute and ingenious reasoning. "Contracts of Insurance, like 
other contracts, are to be construed according to the sensé and mean- 
ing of the terms which the parties hâve used; and, if they are clear 
and unambiguous, their terms are to be taken in their plain, ordinary, 
and popular sensé." Impérial Fire Ins. Co. v. Coos Co., 151 U. S. 452, 
463, 14 Sup. et. 379; Tred J. Kiesel & Co. v. Sun Ins. Office of Lon- 
don, 88 Fed. 243, 246. In the language of the learned, and in the com- 
mon parlance of the street, a death from poison unconsciously taken in 
the belief that it was a harmless drink is a death from poison. A 
statement, made in the ordinary afîairs of life, that such a death was 
not from poison, would be universally recognized as false. In its 
plain, ordinary, and popular sensé, "death from poison" describes and 
includes a death from poison unconsciously and unintentionally taken 
under the mistaken belief that it is a harmless medicine; and it was 
undoubtedly in this sensé that the parties to this contract used, 
and intended to use, it. To our minds the phrase is unambiguous 
and raises no doubt or question of its meaning; and our conclusion is 
that the death of the insured fell within the exception expressed in 
thèse words in the policy, and that the association is not liable for it, 
under its contract. Cole v. Insurance Co., 61 Law T. (N. S.) 227; 
Early v. Insurance Co. (Mich.) 71 N. W. 500; Pollock v. Association, 
102 Pa. St. 230; -Batchelor v. Association, 34 Wkly. Law Bul. 239, 
89 F.— 44 
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44 N. ^, 1130; Nibl. Ben. Soc,- & Me. Ins. § 393; Cooke, Life Ins. § 
56. The judgment must be affirmed, and it is so ordered. 

THAYEE, Circuit Judge (dissenting). I am compelled to dissent 
from the statement contained in tlie opinion of the majority, that the 
real question which the case at bar involves is wlietiier "a deatli from 
poison accidentally taken under the mistaken belief that it is a harm- 
less medicine [is] a death ïrom poison." In my judgnient, this is an 
incorrect statement of the questions at issue. The policy sued upon 
oontains the statement that: 

"This certificate insures said member, hereinafter called the 'assured,' 
against bodlly injuries effected durlng the nontinuance of this Insurance by 
violent, extemal, and accidentai means." 

This was a gênerai promise on the part of the insurer to indemnify 
the insured for ail bodily injuries occasioned by accident. In another 
part of the policy or certificate is found the statement quoted in the 
opinion of the majority, namely: 

"The insurance herein provided for does not cover or extend to disappear- 
ances, suicide, deUth, or injuries unaecompanied by any visible, external 
marlï or sign, or resulting whoUy or In part from hernia, lits of vêrtigo, 
somnambullsm, or disease, or from poison, contact with polsonous substances, 
inhaling gas, surgieal opérations, or médical treatment." 

As I view the case, therefore, the point to be considered is whether, 
in view of the character of the contract, and the broad obligation flrst 
assumed by the insurer to afford indemnity for ail accidentai injuries, 
the clause last, above quoted should be construed as exempting the in- 
surer from liability for an injury occasioned by poison which was 
taken unintentionally, and purely through accident, or whether less 
scope should be given to the exception, so that it will include only 
those cases where an unexpected injury is sustained as the resuit of 
poison which was consciously and voluntarily taken by the insured. 
If the exception is limited in its scope as last indicated, it will not be 
without eflect and meaningless, but will embrace cases where poison- 
ous drugs or medicines are consciously taken, otherwise than with 
suicidai intent, and resuit in injury or death which was not anticipated. 
Another subsidiary question aiso deserves attention, namely, wheth- 
er this court should place a construction upon the language of the ex- 
ception contained in the policy which is at variance with the con- 
struction placed upon such language in other jurisdictions by courts of 
the highest authority and ability. In Paul v. Insurance Co., 112 
3sr. Y. 472, 20 N. E. 347, an accident policy, which promised indemnity 
for bodily injuries sustained "through external, violent, and accidentai 
means," in one of its later clauses provided that the insurance should 
not extend "to any bodily injury of which there shall be no external 
and visible sign upon the body, * * * nor to any death ♦ » * 
caused * * * by the taking of poison, contact with poisonous 
substances, or inhaling of gas." The insured had died by inhaling 
poisonous gas which accidentally escaped and flUed his room while he 
was asleep. The court held, after mature considération, that, in view 
of the nature of the contract, the exception against liability for in- 
juries occasioned by inhaling gas must be understood to mean "a 
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Toluntary and intelligent act by the insured," and tliat inasmucli as 
the insured did not inhale gas voluntarily and intentionally, but 
accidentally, tiie case was not within tlie exception, and that the in- 
surer was liable. This décision has been firmly adhered to by the 
court which delivered it, in Bacon v. Association, 123 N. Y. 304, 25 
N. E. 399, and in Menneûey v. Assurance Corp., 148 N. Y. 596, 43 N. 
E. 54; and in the later cases it has been talien for granted that it 
décides that the insured must "intentionally, voluntarily, and con- 
sciously" inhale gas, take poison, or come in contact with poisonons 
substances, to bring the case within those exceptions. See Menneiley 
V. Assurance Corp., 148 N. Y. 596, 599, 43 N. E. 54. The décision in 
Paul T. Insurance Co., supra, has been approved and followed in the 
State of Pennsylvania, under whose laws the défendant company was 
incorporated (Pickett v. Insurance Co., 144 Pa. St. 79, 93; 22 Atl. 871), 
and by the courts of Hlinois in several cases (Insurance Co. v. Dunlap, 

160 111. 642, 645, 43 N. E. 765; Fidelity & Casualty Co. t. Waterman, 

161 111. 632, 44 N. E. 283; Association v. Froiland, 161 111. 30, 36, 
43 N. E. 766; Healey v. Association, 133 Hl. 556, 25 N. E. 52; Asso- 
ciation Y, Tuggle, 39 111. App. 509-514). Moreover, the same rule 
of construction which underlies thèse décisions was long ago adopted 
by the suprême court of the United States in construing life insurance 
policies which contain an exception from liability in case the insured 
shall "die by his own hand." It was held that the exception did n'ot 
include ail cases where the insured dies by his own hand, but only 
those where he acts voluntarily and consciously to avoid the ills of 
life, having sufflcient intelligence to understand the moral character 
and the effect of the act of self-destruction. Insurance Co. v. Terry, 
15 Wall. 580; Insurance Co. v. Akens, 150 U. S. 468-473, 14 Sup. Ct. 
155. An attempt is made to draw a distinction as between the two 
modes of expression, "death by taking poison," and "death from poi- 
son"; but I am unable to attach any weight to the distinction, nor do 
I think that the cases above cited rest upon any such foundation. 
When we say that a person died "from poison," we mean that he died 
by taking into his system a poisonous drug, compound, or substance. 
The two f orms of expression in ordinary parlance mean the same thing, 
and should be taken as conveying the same idea. I conclude, there- 
fore, that the great weight of authority is with the plaintiff in error; 
that the construction of the policy for which she contends is not unrea- 
sonable, in view of the well-established rule requiring us to construe 
it most strongly against the insurer; and that the judgment below 
ought to be reversed. 
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(District Court, N. D. California. October 20, 1898.) 

Ko. 275. 

1. Bankrdptcy — Construction of Statute. 

Tlie national banliraptcy act is remédiai, and sliould be Interpreted 
reasonably and according to a fair iniport of its ternis, with a view to 
eiïect its object and to promote justice. 
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S. Samb— TiMB OB' Takins Efpect. 

From the date of thé taklng effect of the bankruptcy act of 1898, whlch 
was that of its passage, July Ist, though by its terms no proceedlngs 
thereunder for involuntary bankruptcy could be commenced for four 
months tbereafter, the relations of debtor and créditer and tliose between 
creditors were governed by its provisions; and an act of bankruptcy 
commltted by a debtor after tbat date entitles every créditer to the rights 
given by the act, and to Invoke the aid of the court in preservlng such 
rights until they are enforceable. 

8. Bamb — PowKRs OF Courts of Bankruptcy — Injunction. 

A district court of the United States, as a court of bankruptcy, under 
the act of July 1, 1898, has the power to enjoin the sale of property 
of a debtor under procèss from a state court, and to préserve such prop- 
erty until the tlme arrives when a pétition in bankruptcy under the act 
may be flled against him, where It is shown that such process is the re- 
suit of an act of bankruptcy commltted by the debtor since the passage 
of the act, in suff ering one creditor to obtain a préférence through légal 
proceedlngs. 

On Motion to Dissolve Restrainîng Order, 

This blU Is brought to obtain an injunction against the sherifï of the city 
and county of San Francisco, the Donohoe-Kelley Banking Company, and 
other creditors of the Francis- Valentine Company, from selling, disposing, 
or Interfering with the property of the Francis- Valentine Company until after 
proceedlngs can be brought in the bankruptcy court to hâve the Francis- 
Valentine Company adjudged a bankrupt. The bill, among other things, 
allèges that on August 81, 1898, the Francis-Valentine Company was, and 
still is, insolvent; that on caid date it caused its property to he attached 
by the Donohoe-Kelley Banking Company, with intent to prefer said company, 
in violation of the national bankruptcy act, and to defraud, hinder, and 
delay complainants and other creditors; that no défense was made to said 
suit; that judgment has been obtained thereln, exécution issued thereon, 
and property advertlsed for sale on October 10, 1898; that said proceedlngs 
were instituted by fraud, collusion, and conspiracy, with the intent and pur- 
pose to secure a sale of the property before any pétition could be filed In the 
bankruptcy court by the creditors, and to deprive said creditors of their 
just rights in the premises under the provisions of the bankruptcy law; that 
voluntary proceedlngs in bankruptcy could not be instituted by said Francis- 
Valentine Company, it belng a corporation. Upon the filing of the bill 
complainants obtained an order requiring the respondents to show cause 
on October 20, 1898, why an injunction should not issue, and that In the 
meantime the respondents, and each of them, be restrained, etc. On October 
12, 1898, the respondent the Donohoe-Kelley Banking Company filed au 
answer denylng ail the allégations of the complainants' bill, charging fraud, 
conspiracy, and collusion, or that the attachment suit was Instituted for 
the purpose of hindering, delaying, or def rauding any of the creditors of 
the Francis-Valentine Company, or with the intent, understanding, or design 
of glving to any creditor an unlawful préférence; "that said suit was com- 
menced and said attachment was issued and levied upon the property of said 
Francis-Valentine Company by said Donohoe-Kelley Banking Company for 
the sole and only purpose of obtaining the amount due from said Francis- 
Valentine Company to said Donohoe-Kelley Banking Company in the mân- 
ner and by the means and methods provided by law," etc. Upon the filing 
of this answer the Donohoe-Kelley Banking Company moved to dismiss the 
restrainîng order. ïhe motion was heard upon the bill of complaint and 
answer. 

The following are the provisions of the bankruptcy act relating to the 
jurisdiction of the district court, referred to in the opinion: 

"Sec. 2. That the courts of bankruptcy as hereinbefore defined, viz. the 
district courts of the United States in the several states, * * * are hereby 
made courts of bankruptcy, and are hereby invested, within their respective 
territorial limits as now established, or as they may be hereafter changed. 
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with such jurisfiiction at law and in equity as will enablo them to exercise 
original jurisdiction in bankruptcy proceedings, in vacation in chambers 
and during tlieir respective terms, as ttiey are now or may he hereafter held, 
to * * * (2) allow claims, disallow claims, reconsider allov^ed or disal- 
lowed claims, and allow or disallow them against bankrupt estâtes; (3) 
appoint receivers or the marshals, upon application of parties in interest, in 
case the courts shall find it absolutely necessary, for the préservation ot 
estâtes, to take charge of the property of bankrupts after the filing of the 
pétition and untll it is dismissed or the trustée is qualifled; ***(") cause 
the estâtes of bankrupts to becollected, reduced to money and distributed, 
and détermine controversîes in relation thereto, except as herein otherwise 
provided; * * * (15) make such orders, issue such process, and enter such 
judgments in addition to those specifically provided for as may be necessary 
for the enforcement of the provisions of this act. * * * 

"Sec. 23— c. ïhe United States circuit courts shall hâve concurrent juris- 
diction with the courts of bankruptcy, within their respective territorial 
limits, of the offenses enumerated in this act. * * * 

"Sec. 67. Liens.— f. That ail levies, judgments, attachments, or other liens, 
obtained through légal proceedings against a person who is insolvent, at any 
time within four mouths prior to the filing of a pétition in bankruptcy against 
him, shall be deemed null and void in case he is adjudged a bankrupt, and 
the property afCected by the levy, judgment, attachment, or other lien shall 
be deemed whoUy discharged and released from the same, and shall pass 
to the trustée as a part of the estate of the banlirupt, unless the court shall, 
on due notice, order that the right under such levy, judgment, attachment, 
or other lien shall be preserved for the beneflt of the estate; and thereupon 
the same may pass to and shall be preserved by the trustée for the beneflt 
of the estate as aforesaid." 

Myrick & Deering, Gordon & Young, and C. K. Bonestell, for com- 
plainants. 

Philip G. Galpin and A. E. Bolton, for respondents. 

HAWLEY, District Judge (after stating the facts). The national 
bankruptcy act establishes a uniform system, and régulâtes, in ail their 
détails, the relations, rights, and duties of debtor and creditor. It 
should be interpreted reasonably and according to a fair import of its 
terms, with a view to eflect its ofcjects and to promote justice. Black, 
Bankr. 274; In re Muller, Fed. Cas. No. 9,912; Silverman's Case, Fed. 
Cas. No. 12,855. The district courts are made courts of bankruptcy, 
and are invested with such jurisdiction at law or in equity as will en- 
able them to exercise original jurisdiction in bankruptcy proceedings. 
Black, Bankr. 6-10; In re Miller, 6 Biss. 30, Fed. Cas. No. 9,551; In re 
Bowie, Fed. Cas. No. 1,728. The various provisions of the act of July 
1, 1898, relating to the jurisdiction of the bankruptcy court, are set 
forth in the statement, and need not be hère repeated. The act was 
approved July 1, 1898. It provides that : 

"This act shall go into full force and effect upon its passage: provided, 
hov»-ever, that * * « no pétition for involuntary bankruptcy shall be filed 
within four months of the passage thereof." 

It will thus be seen that the law is in full force and eflfect, but no 
proceedings can be instituted thereunder by pétition in cases of in- 
voluntary bankruptcy until four months after the passage of the act. 
The question therefore arises whether in the meantime the district 
court, as a court of bankruptcy, upon the state of facts alleged in the 
bill, and not denied in the answer, has jurisdiction to issue an injunc- 
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tien to enjoin tiie state court from proceeding to sell the property 
of the Francis- Valentine Company under the writ of exécution issued 
in the action brouglit against it by the Donohoe-Kelley Banking Com- 
pany. Upon an interprétation of the act, upon reason and authority, 
I am of opinion that from the date of the passage of the act, the rela- 
tion of debtor and créditer, and of one créditer with ail other creditors, 
are to be governedl by the provisions of the law enacted on July 1, 1898. 
It is alleged in the bill, and not denîed by the answer, that the Fran- 
cis-Valentine Company, after the passage of the act, committed acts of 
bankruptcy. It suflEered and permitted, while insolvent, the Dono- 
hoe-Kelley Banking Company to obtain by an attachment "a préfér- 
ence through légal proceedings." Bankruptcy Act, § 3, subd. 3. 
Under the provisions of the act a debtor in failing circumstances is 
prohibited from giving a préférence to one creditor to the préjudice of 
other creditors. Every creditor has the right to an equal participa- 
tion with every other creditor, and this right can only be secured by 
the means afforded by the act. It affirmatively appears that the 
means afforded cannot be set in motion until four months after the act 
took effect, which time has not expired. It will thus be seen that a 
right is creàted by the law, which is in fuU force and effect, but the 
remedy which the law provides in order to secure and enforce the 
right is not at présent available. Has this court any authority under 
the law to issue an injunction for the purpose of preserving the prop- 
erty of the debtor until the time arrives when the remedy afforded by 
the statute can be resorted to; giving the creditors, complainants 
herein, the right to flle their pétition and hâve the property of the 
debtor administered upon by regular proceedings in this court, as a 
court of bankruptcy? I am of opinion that upon the facts as set forth 
in the bill and answer this court has jurisdiction in the premises, and 
that it has the power to issue an injunction as prayed for herein, in 
order that the rights of ail the parties under the law may be protected, 
and the property of the debtor preserved until the remedy given by the 
bankruptcy act can be put in opération. This conclusion is, in my 
opinion, supported by the provisions of the bankruptcy act, and is sus- 
tained by the principles announced in several of the adjudicated cases 
under the bankruptcy act of 1867 (14 Stat. 517), which act, in respect 
to the jurisdiction of the court of bankruptcy, is substantially the same 
as the présent act. In re Lady Bryan Min. Co., 6 N. B. E. 252, Fed. 
Cas. No. 7,980; In re Bowie, Fed. Cas. No. 1,728; In re Mallorv, 1 
Sawy. 88, 94, Fed. Cas. No. 8,991. It is true that, in the cases cited, 
proceedings had been commenced in the bankruptcy court to adjudge 
the debtor to be a bankrupt. But no such adjudication had been 
made, and the court was not advised, and in the nature of thicgs could 
not be advised, whether the debtor would thereafter be adjudged a 
bankrupt or not. In proceedings relating to voluntary bankruptcy, 
the filing of the pétition is, of itself, an act of bankruptcy; and tlie 
debtor then surrenders al! his estate and effects for the benefit of his 
creditors, and is at once, without any hearing, adjudged a bankrupt. 
The district court is thereby clothed in such cases, upon the filing of 
the pétition, with jurisdiction over the debtor and his property. But 
where the proceedings are involuntary the debtor is not, and cannot 
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be, adjudged a baukrupt until the return and hearing of the order to 
show cause, and will not then be adjudged a bankrupt, if he bas any 
good and sufflcient défense. In Ke Lady Bryan Min. Co., wbere a 
créditer bad flied a pétition praying that tlie corporation might be 
adjudged a bankrupt, and at the same time obtained an injunction 
similar to the injunction in this case, the court, upon motion to dismiss 
the injunction, held that the district court, as a court of banl^ruptoy, 
might, in the exercise of a lawful jurisdiction, restrain by injunction 
the sale of property under an exécution issued from a state court be- 
fore the commencement of proceedings in bankruptcy. In the course 
of the opinion the court said: 

"Looking at the tirst section of the bankrupt act, it is difflcult to imagine 
how a more unrestricted jurisdiction over matters in bankruptcy could hâve 
been granted. Ail the assets and ail the parties in Interest are to be brought 
before the court, prlorlties adjusted, liens ascertained and liquidated, and 
the différent funds and assets marshaled and distributed. The grant of 
thèse powers carries with it the right to employ such process, mode of pro- 
cédure, and remédies as are indispensable to make the grant effectuai. In 
this case the real esta te levled on is assets, and power to collect the assets 
Is given. But this power is of no avail !n this proceeding, unless the court 
can préserve the assets until the question of bankruptcy is determined." 

The same question was again presented in the same court in the 
case of In re Mallory, and an elaborate opinion was prepared by the 
district judge in support of the views expressed by him in the Lady 
Bryan ISlin. Co. Case. In this case an appeal was taken to the circuit 
court, Justice Field presiding, and was there afiflrmed. In ré Mal- 
lory, 1 Sawy. 88, 98, Fed. Cas. Iso. 8,991. With référence to the juris- 
diction of the district court in bankruptcy proceedings, Judge Giles, in 
Re Bowie, Fed. Cas. No. 1,728, said: 

"This court has. by virtue of the first section of the bankrupt act of 1867 
(14 Stat. 517), full and adéquate jurisdiction over ail matters relating to the 
settlement of the bankrupt estate, either at law or in equity, by way of 
pétition or bill; and that -vvhenever a case is presented which shows that 
the relief sought by the pétition is absolutely necessary to protect the inter- 
est of the gênerai creditors, and to save from sacrifice the estate of the 
bankrupt, such relief will be granted." 

The act of 1867 provided: 

"Sec. 50. And be it further enacted, that this act shall commence and take 
olïect as to the appointment of the officers created hereby, and the promul- 
gation of rules and gênerai orders, from and after the date of Its approval: 
provided, that no pétition or other proceeding under this act shall be flled, 
reeelved, or commenced before the first day of June, anno Domini, eighteen 
hundred and sixty-seven." 

In Bank v. Campbell, 14 Wall. 87-94, the court said: 

"We are of opinion that the proviso to the flftieth section of the bankrupt 
act, which déclares that no pétition or other proceeding uuder it shall be 
commenced before the Ist day of June, 1867, is limlted in its effect to such 
commoneement, and that any act done .after its approval, March 2, 1867, in 
fraud of the purpose of the statute, was wlthin its prohibitions." 

The jurisdiction of the district court to issue an injunction in such 
cases, as well as in a case like the présent, grows ont of the adminis- 
tration of the law, which gives to courts of bankruptcy, under certain 
t'ircumstances, authority to take such steps and exercise such power 
as may be necessary in order to protect the rights of ail the creditors. 
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Other cases mîght be cited where similar powers hâve been exer- 
îised by the bankruptcy courts, outside of tlie regular order prescribed 
by the statute, where the urgencies and spécial circumstances of the 
case seemed to demand that such a course should be pursued in order 
to protect the rights given by the statute. 

• The statute of 1898 déclares that acts of bankruptcy by a person 
shall consist, among other things, of his having "suffered or permitted, 
while insolvent any créditer to obtain a préférence through légal pro- 
ceedings, and not having at least five days before a sale or final dispo- 
sition of any property alïected by such préférence vacated or discharged 
such préférence." It is therefore unnecessary upon this motion to 
discuss the question as to the suflQciency or effect of certain alléga- 
tions in respondents' answer. It is enough to say that the levy made 
upon the property, and the issuance of an exécution upon the judg- 
ment, etc., might, if the sale of the property is unrestrained, resuit 
in giving a préférence to the Donohoe-Kelley Banking Company over 
the other creditors of the Francis- Valentine Company. This is of 
itself sufQcient to authorize the court to issue an injunction to pré- 
serve the property until such time as the rights of ail the parties may 
be heard and determined in the bankruptcy court. It will be for the 
court in such proceedings to détermine whether or not, upon the facts 
which may be presented, the Francis-Valentine Company should be 
adjudged a bankrupt, and, if so, whether or not the attachment lien 
of the Donohoe-Kelley Banking Company is a valid lien upon the 
property of the bankrupt. Moreover, no answer has been flled by the 
Francis-Valentine Company, the alleged insolvent, and one of the re- 
spondents in this suit. As is said in 2 High, Inj. § 1532: 

"Courts of equlty are usually more strict in requîring a positive déniai from 
ail the défendants before dissolvlng an injunction granted on tlie ground 
of fraud, than in ordinary cases. And, where the bill implicates two défend- 
ants in the same charge of fraudulent conduct, the court will require the 
answer of both défendants before granting a motion to dissolve." Price 
V. Olevenger, 3 N. J. Eq. 207. 

The contention of respondents' oounsel that this court cannot exer- 
cise any jurisdiction in the premises, unless the bankruptcy proceed- 
ings are pending in the court, cannot be sustained. An examination 
of the authorities cited clearly shows that the cases where such lan- 
guage was used hâve no application to the case at bar. Take In re 
Richardson, 2 Ben. 517, Fed. Cas. No. 11,774, for example. There 
bankruptcy proceedings had been commenced and were pending in 
Louisiana, where the petitioners resided. They brought suit in New 
York, in the district court, for an injunction to stay proceedings in a 
suit of the state court of New York until the "close of the bankruptcy 
proceedings in Louisiana"; and the court properly held that it had no 
jurisdiction, because no such power was conferred on any district 
court, except that one "in which the bankrupt proceedings were 
pending." Hère ail parties are résidents of this district, and the 
bankruptcy proceedings can only be commenced and prosecuted in this 
court. This is not a creditors' suit, and hence does not come within 
the rule announced in the authorities cited by respondents' counsel, 
that a créditer at large, before judgment, is not entitled to the inter- 
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ference of tlie court by injunction to prevent the debtor from dis- 
posing of Lis property in fraud of such. creditors. 

It is not necessary to review at length the autliorities which hold 
that the assignée or trustée in the bankruptcy proceedings is authorized 
to bring and maintain suits concerning the rights of property belong- 
ing to the debtor. It is enough to say that no trustée has been ap- 
pointed, or can be appointed, until after the proceedings in bankruptcy 
hâve been commenced. But ail the authorities which discuss this 
question are to the effect, as stated in Bump, Bankr. (lOth Ed.) 229, 
that, before the appointment of an assignée (or trustée), proceedings 
for an injunction to protect the property of the bankrupt may be insti- 
tuted by the bankrupt or the petitioning créditer. After an assignée 
or trustée has been appointed, he is the only person who could insti- 
tute such proceedings on behalf of the bankrupt estate. Whenever 
the proceedings sought to be enjoined are prosecuted for the purpose 
of enforcing a valid lien, and were instituted before the commencement 
of proceedings in bankruptcy, the courts, in granting or refusing an 
injunction, are governed by the same principles that regulate their 
action in the liquidation of liens, and will only interfère when it 
clearly appears that such interférence will beneflt the creditors gen- 
erally. The motion to dissolve is denied. 



UNITED STATES v. CAMPE et al. 

(District Court, N. D. California. October 29, 1898.) 
No. 1,578. 

1. Intbenai, Revenue— Ebgtilations—Removal of Liquors under Famé 
■ Brands. 

Under Eev. St. § 3449, which provides that "wheDover any person ships, 
transports, or removes any spirituous or fermented liquors or wines under 
any other than the proper name or brand known to the trade as designat- 
Ing the kind and quality of the contents of the casks or packages contain- 
Ing the same," he shall forfelt the liquors, and be subject to a fine, a com- 
plaint charging the défendant with the removal of liquors marked by the 
name under which the product of a particular manufacturer is known 
to the trade, when the llquor was not such product, states a cause of 
action. The purpose of the statute is to aid in preventing frauds on the 
revenue by requirlng ail packages shipped to be truthfully marlied; and 
the fact that its enforcement may incidentally prevent frauds against 
a manufacturer or the public does not affect its validity or co-nstruction. 

8. Same— CoKSTRDOTiON op Statute. 

The requirement of the statute cannot be limited to distillers, manufae- 
turers, and rectiflers, as its language covers ail persons who ship, trans- 
port, or remove liquors or wines. 

This is a proceeding by the United States against Henry Campe & 
Co. to recover a fine for a violation of the internai revenue law. Heard 
on demurrer to the complaint. 

Dinkelspiel & Gesford, for défendants. 
Samuel Knight, amicus curiae. 

HAWLEY, District Judge. This is a proceeding under the pro- 
visions of section 3449, Eev. St., to collect a fine of |,jOO, provided by 
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law for a violation of the act. The averment in the complaint îs that 
défendants "willfully and unlawfully, and contrary to the provisions 
of section 3449, U. S. Eev. St., sMpped, and caused to be shîpped, 
transported, and removed, at and from their place of business, Nos. 
221-225 Front street, to the premises Nos. 107-109 Front street, 
both in said city and county of San Francisco, with intent to hâve the 
merchandise hereinaf ter mentioned further transported to the city of 
Stockton, within said state and district, one case or package containing 
twelve quarts, in bottles, of spirituous liquors, under the following 
name and désignation, with other marks, appearing on the outside of 
the said case or package." After giving the désignation and marks, the 
complaint continues : "Which said name or désignation was then and 
there other thân, and not, the true and proper name or brand known 
to the trade as designating the kind and quality of the contents of 
said case or package, which did not then and there contain the genu- 
ine Hennessy One Star Cognac, as the same veas and is known to the 
trade." To this complaint the défendants hâve interposed a demur- 
rer upon the ground that it does not state facts suflScient to constitute 
a cause of actioa 
The statute reads as follows: 

"Whenever any person ships, transports, or removes any spirituous or fer- 
mented liquors or wines, under any other than the proper name or brand 
known to the trade as designating the liind and quality of the contents of 
the casks or packages containing the same, or causes sueh act to be done. 
he shall forfelt said liquors or wines, and casks or packages, and be subject 
to pay a fine of flve hundred doUai-s." 

In support of the demurrer, défendants rely upon the principles 
announced by Judge Priest in U. S. v. 132 Packages of Spirituous 
Liquors, 65 Fed. 980, which sustains their views. But in that case a 
demurrer to the complaint was overruled by Judge Thayer. The 
views expressed by Mm as to the object, intent, and purpose of the 
statute sustain the position contended for by the plaintiffs herein, — 
that the oflScers of the revenue would be aided, to some extent. in the 
discharge of their duties, if dealers, in the manufacture or sale of 
spirituous and fermented liquors, were required to brand ail casks and 
packages containing spirituous liquors "which they shipped or re- 
moved from one place to another with the true name by which they 
were known to the trade," and that it was immaterial that the stat- 
ute as framed also had a tendency to protect trade-marks and prevent 
private frauds; citing in support of thèse views, U. S. v. Ix)eb, 49 Fed. 
636; Opinion of Attorney General, 22 Int. Kev. Rec. 261; Commis- 
sioners' Décision, 30 Int. Eev. Eec. 278. Thereafter the case was 
tried, upon an agreed statement of facts, before Judge Priest, and he 
held that a compounder or rectifier of liquors, M'ho labels his products 
as those of a well-known distiller and rectifier, and attempts to place 
them on the market under such brands, removing them for that pur- 
pose from his warehouse to another place, does not thereby subject 
his liquors to forfeiture or himself to fine, under the provisions of sec- 
tion 3449. An appeal was taken to the circuit court of appeals, and 
it was there held that section 3449 îs not a trade-mark régulation, but 
is for the prévention and détection of fraud on the revenue, and that 
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îts validity is not in any maniier affected by thé fact that it inci- 
dentally tends to the discovery or suppression of private frauds. 
Among other things, thé court said: 

"Uîniuestionably, an observance of tlie requirement that packages of liquor 
shall be siiipped or removed only iinder names indlcating truthfully their 
contents, will aid the revenue ofiicers to trace and identify sucli packages, 
and thereby verify the truth or falsity of the books and records of the dis- 
tiller or rectifier. There are doubtless other ways familiar to the revenue 
officers in -which the requirement of section 3449 tends to the détection and 
suppression of frauds on the revenue." 

At the close of the opinion the court said: 

"\Ve hâve set out in the statement the opinion of Judge Thayer on over- 
niling the demurrer to the information. We fully agrée with the reasonîng 
and conclusion of that opinion. The judgment of the district court is re- 
versed, and the cause remanded, with instructions to grant a new trial." 22 
C. C. A. 231, 76 Fed. 367. 

As that action was against a distilling company, the court had no 
occasion to pass directly upon the point whether or not the act in 
question was intended to apply to any other persons than distillers, 
mamifacturers, or rectifiers of liquors; and défendants argue that it 
must be limited to such persons. The statute does not, in terms, 
make any such limitation. The language of the court in the case 
cited is broad enough to include any person "who ships, transports, or 
removes any spirituous or fermented liquors" from one place to an- 
other in violation of the provisions of the statute. The demurrer is 
OTerrnled. 



UNITED STATES v. STODDARD, HASERICK, RIOHARBS & CO. 

(Circuit Court, D. Massachusetts. October 11, 1898.) 

No. 701. 

1. Statutes— Time of Taking Effect— Fractioks of Dat. 

Where an act of eongress takes effect by its terms from and after its 
passage, with a proviso that it "shall not affect any act doue or any right 
aceruing or accrued," as between the government and an indlvidual the 
act does not take effect until the moment of its approval by the prési- 
dent, when such time can be shown. 

3. CnsTOMS DuTiEs — Time dp Taking Effect of Dinglbt Law. 

The tarife act of 1897 took effect only from the moment of its approval 
by the président, vrhich was 6 minutes past 4 o'clock p. m., Washington 
time, on July 24, 1897; and goods imported and entered for consumptlon 
on that day, but prior to such approval, were dutiable under the law of 
1894. 

This is a pétition by the United States to review the action of the 
board of gênerai appraisers in sustaining a protest of importers, the 
question involved being the précise time when the Dingley law went 
into effect. 

Boyd B. Jones, for the United States. 

Josiah P. Tucker and William Odlin, for importers. 

COLT, Circuit Judge. This is a pétition for review from the dé- 
cision of the board of gênerai appraisers. The importation in ques- 
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tion coneîsted of a quantity of wool which arrîved în the port of 
Boston on the forenoon of July 24, 1897. The goods were entered for 
consumption before 12 o'clock noon of that day, and a permit of de- 
livery from the collector and naval officer was at once placed in the 
hands of the importer, stamped "Pree," under the provisions of para- 
graph 685 of the tarifE act of 1894. By direction of the treasury de- 
partment, the entries were afterwards liquidated by the collector, and 
a duty of 11 cents per pound assessed under paragraph 357, Schedule 
K, of the tarifE act of July 24, 1897. The duties were paid under pro- 
test, the importer contending that the goods should be admitted free 
under the act of 1894, and that they were not liable to assessment 
under the act of 1897. The board of gênerai appraisers sustained 
the protest, and reversed the décision of the collector. 

The tariff act of 1897 was approved by the président at 6 minutes 
after 4 o'clock (Washington time) on the afternoon of July 24th. It 
took effect on and after its passage. Section 34 provided that: 

"This act shall not affect aiiy act done or any riglit accrulng or accrued, 
* • * but ail rights and llabilltles under said laws shall continue, and may 
be enforeed In the same manner as If sald repeal or modifications had not 
been made." 

The govemment contends that the act covers the whole of July 
24th, and has relation to the first moment of that day, and that, 
therefore, the goods were properly subject to the duty assessed. The 
important question is thus presented whether the présent tarifE act 
took eflfect at the time of the day ît was approved by the prési- 
dent, or whether it is so far rétroactive as to include the whole of 
that day. The proposition of the government rests upon the gênerai 
rule or légal Action that in law there are no divisions or fractions of 
a day. The existence of this gênerai rule is not questioned. At 
common law, before the statute of 1793 (33 Geo. m. c. 13), every act 
of parliament, uniess a difEerent time were flxed, took eflfect from the 
first day of the session. Panter v. Attorney General, 6 Brown, Pari. 
Cas. 486, 490. In support of the rule are urged the difflculties attend- 
ing au inquiry into the time when a law was approved. It is said 
that it would make the time when a law takes effect dépend upon 
extraneous évidence which might be conflicting, or might not be 
preserved; that the date or day, as a unit of time, is an unvarying 
guide, and, if departed from, the subject may be ont of indefinitely re- 
curring litigation. But the rule is purely one of convenience, rather 
than of right or justice. Both in England and in this country excep- 
tions to the rule hâve always been recognized. The rule being a 
mère fiction, in order to do justice between the parties "the fact shall 
overturn the fiction." Eoe v. Hersey, 3 Wils. 274. Lord Mansfleld 
declared that, when it is necessary and can be done. the law allows 
fractions of a day. "It is not like a mathematical point, which cannot 
be divided." Combe v. Pitt, 3 Burrows, 1428, 1434. Whenever it 
will promote the purposes of substantial justice, common sensé and 
common justice sustain the proposition of allowing fractions of a day. 
Where the priority of one légal right over another dépends upon the 
order of events occurring the same day, or where conflicting interests 
are involved, the rule should be departed from. There is no indi- 



tJNITED STATES V. STODDAED,_ HASEEICK, EICHAHDS & CO. 701 

visible unity about a day whicli forbids in légal proceedings considera- 
tioiis of its component hours whenever the rights of parties require 
it. The time of the présidents approval of an act is a question of 
fact. By tbe constitution (article 1, § 7), "every bill ♦ • * sball, 
before it becomes a law, be presented to the président. * * * If 
he approves he shall sign it." In case of a bill, which is approved 
by the président, it takes effect as a law only by such approval, or f rom 
the time of such approval. The act of approval cannot reach back- 
ward. The law prescribes a rule for the future, not for the past. 
Louisville v. Savings Bank, 104 U. S. 469; Bank v. Burkhardt, 100 
U. S. 686, 689; In re Eichardson, 2 Story, 571, Fed. Cas. No. 11,777; 
Potter, Dwar. St. p. 101. 

Where, as in the présent case, an act takes effect frora and after 
its passage, with a proviso that it "shall not affect any act done or 
any right accruing or accrued," and the time of approval is not dis- 
puted, and is shown by the record, and a question of conflicting righta 
arises between an individual and the govemment, depending on the 
"order of events occurring on the day" of the passage of the act, it 
would seem a violation of justice, and of the constitutional provision 
referred to, to hold that the law will not recognize the fraction of a 
day, and that the admission of any évidence on that point must be 
denied. Thèse goods were imported several hours before the prési- 
dent afiixed his signature to the bill, and we are of opinion that they 
could not be assessed for duty under a statute which had not at that 
time become a law. The importer had a légal right to claim that his 
goods should be subject to duty under the law in force at the time of 
the importation, which was the act of 1894; and the govemment 
ought not to be permitted to deprive him of that right by relation or 
fiction. 

But the govemment insista that its position is supported by the dé- 
cisions of the suprême couri, which are controUing. The principal 
cases relied upon are Arnold v. U. S., 9 Cranch, 104; Lapevre v. U. S., 
17 Wall. 191; U. S. v. Norton, 97 U. S. 164; In re Welman, 20 Vt. 
653. We do not think the décisions of the suprême court sustain the 
government's position, as a careful analysis of the cases, especially 
the latest expression of opinion of that court, contained in Louisville 
V. Savings Bank, 104 U. S. 469, will show. We flnd the doctrine of 
the suprême court in favor of the récognition of fractions of a day in 
cases like the présent one. In analyzing thèse cases, we must bear 
in mind the précise point which was determined by the court, and, fur- 
ther, that in the présent case the time of the day the act was ap- 
proved appears in évidence. 

Arnold v. U. S. (decided in 1815) involved the question of the 
exaction of an additional duty of 100 per cent, under the act of July 
1, 1812. The goods were imported on that day. There was no évi- 
dence as to the time in the day the président approved the bill, or the 
importation took place. The act provided that the additional duty 
should be levied "from and after the passing of this act," and the 
main contention of counsel was that the act could not be considered 
as in opération until the following day, July 2d. The court decided 
that the act went into effect July Ist. It did not détermine the quesk 
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tion of the fractions of a day. That question was not, upon the évi- 
dence, before the court. In his brief the counsel contended: 

"That the act Imposing double duties could not, on principles of law or 
justice, be considered as in opération untll the second day of July." 

Mr. Justice Story, in the opinion of the court, said: 

"It Is contended that this statute did not talîe effect until the 2d day of 
July, nor, indeed, until It was formally promulgated and publlshed. We can- 
not yield assent to this construction. The statute was to take effect from 
its passage; and it is a gênerai rule that, where the computation is to be 
made from an act done, the day on which the act is done is to be included." 

This last observation of Judge Story was simply a statement of the 
gênerai rule, and did not involve a décision of the question now before 
us. 

In commenting upon that case, Mr. Justice Gray (then chief justice 
of Massachusetts), in Bemis v. Léonard, 118 Mass. 502, 505, said : 

"The statement of Mr. Justice Story, In Arnold v. U. S., that 'it is a gênerai 
rule that, where the computation is to be made from an act done, the day on 
which the act Is done is to be included,' had no application to the case before 
the court, in which the point decided was that a statute which was to take 
effect 'from and after the passing thereof took efEect immediately, without 
waiting for the expiration of the day on which it was passed." 

Mr. Justice Story fully expreseed his views on the précise point now 
before the court in the Richardson Case (1843) 2 Story, 571, Fed. Cas. 
No. 11,777. By an act approved March 3, 1843, the bankruptcy act 
of August 19, 1841, was repealed. The repealing act contained a 
proviso that it should not affect any proceeding in bankruptcy com- 
menced before its passage. The pétition in bankruptcy was flled 
about noon. The repealing act was not approved by the président 
until late in the evening of the same day. The court (page 577, 2 
Story, Fed. Cas. No. 11,777) said: 

"I am aw^are that it is often laid down that in law there is no fraction 
of a day. But this doctrine is true only suU modo, and In a limited sensé, 
where it will promote the right and Justice of the case. It Is a mère lega) 
Action, and therefore, like ail other légal fictions, is never allowed to operate 
against the right and justice of the case. On the contrary, the yery truth 
and f acts, in point of time, may always be averred and proved in f urtherance 
of the right and justice of the case." 

After citing the language of the court in Roe v. Hersey, and of Lord 
Mansfield in Combe v. Pitt, Judge Story proeeeds: 

"So that we see there is no ground of authority, and, œrtainly, there is no 
reason to assert that any such gênerai rule prevails, as that the law does 
not allow of fractions of a day. On the contrary, common sensé and com- 
mon justice equally sustain the propriety of allowlng fractions of a day, 
whenever it will promote the purposes of substantial justice." 

After referring to article 1, § 7, of the constitution, the court pro- 
eeeds: 

"Now, it seems to me clear from this language that, In every case of a bill 
which Is approved by the président, it takes effect as a law only by such ap- 
proval, and from the time of such approval. It is the act of approval which 
makes it a law; and, until that act is done, it is not a law. The approval 
cannot look backward, and, by relation, make that a law, at any antécédent 
period of the same day, which was not so before the approval. • ■* * It 
may not, Indeed, be easy, in ail cases, to ascertain the very punctum tem- 
poris; but that ought not to deprive the citizens of any rights created by 
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antécédent laws, and vesting rlghts In them. In cases of doubt, the time 
should be construed favorably for the citizens. ïhe législature bave it in 
their power to prescribe the very moment, in future, after the approval, 
when a law shall hâve effect; and, if It does not choose to do so, I cati 
percelve no ground why a court of justice should be called upon to supply 
the defect. But when the time can be accurately and fully ascertained (as 
in the présent case) when a bill was approved, I confess that I am not bold 
enough to say that It became, by relation, a law at any antécédent period 
of the same day. I cannot but view such an Interprétation as at war with 
the true character and objects of the constitution." 

That case is cited with approval by the suprême court in Louisville 
V. Savings Bank, and a part of the above quotation adopted. 

In Lapeyre v. U. S., 17 Wall. 191, 195, the question for détermina- 
tion was whether a proclamation of the président took effect on the 
day it was signed, or on a subséquent day, when it was published. A 
majority of the court held it took effect on the day it was signed. 
Mr. Justice Swayne, delivering the judgment of the court, said: 

"The only Inquiry presented for our considération Is when the proclama- 
tion, which is the hinge of the controversy, took eiïect The question arises 
on the third flnding of the court of claims, which Is as follows: 'The proc- 
lamation of the président of June 24, 1865, was no't published in the news- 
papers untll the moming of the 27th of that month; nor was It published 
or promulgated anywhere, or in any form, prlor to said last-named day, 
unless Its being sealed with the s«al of the United States, in the department 
of State, was a publication or promulgation thereof .' " 

Wiatever was said by the court in its opinion ou the point that the 
law does not recognize fractions of a day was dicta, and had nothing 
to do with the real question before it for détermination; and this is 
the view of that case taken by the suprême court. 

In Louisville v. Savings Bank, the court said: 

"In Lapeyre v. U. S., 17 Wall. 191, It was said that an act of congress, un- 
less it Is otherwlse declared by law, becomes operative f rom the flrst moment 
of the day of its passage, and, further, that 'fractions of the day are not 
recognized,' and 'an Inquiry Involving that subject is Inadmissible.' In référ- 
ence to that case, we remark that the question presented for détermination 
was not as to fractions of a day, but whether a proclamation of the prési- 
dent, bearlng date June 24, 1865, took effect on that day, or on the 27th of 
June, 1866, when It-was first promulgated by publication in the newspapers. 
That case did not require a détermination of the question of law now before 
us. The language quoted from the opinion must therefore be taken as a 
déclaration of the gênerai rule which obtains when the évidence does not 
show the necessity of regardlng fractions of a day." 

In U. S. V. Norton, 97 U. S. 164, the court held that the président'» 
proclamation of June 13, 1865, removing ail restrictions upon internai, 
domestic, and coastwise trade, took effect at the beginning of that 
day, and côvered ail transactions of that day. The short opinion in 
that case was delivered by Mr. Chief Justice Waite, who said : 

"In our opinion, this case is governed by the décision in Lapeyre v. U. S., 
17 Wall. 191, which, although not concurred In by ail the justices then 
composing the court, is accepted as conclusive upon the questions iavolved, 
Under the ruling in that case, the proclamation took effect as of the begin- 
ning of June 13, 1865, and therefore covers ail the transactions of that day 
to which it Is applicable. We do not think this is a case in which fractions 
of a day should be taken Into aecount." ' 

It will be observed that there was no évidence in that case or ques- 
tion raised as to the time in the day the proclamation was signed. In 
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référence to that case, the suprême court, in Louisville v. Savîngs 
Bank, observed: 

"In U. S. V. Norton, 97 TJ. S. 164, the court, while declarlng, upon the 
authorlty of Lapeyre v. U. S., that the présidents proclamation of June 13, 
1865, removing ail restrictions upon internai, domestlc, and coastwise inter- 
course and trade, tooli effect as of the beglnning of June 13, 1865, and cov- 
ered ail the transactions of that day to whlch it was applicable, said: 'We 
do not think this is a case In which fractions of a day should be talien Into 
account' This language of the chief justice clearly implies that there were 
cases in whlch the court would regard fractions of a dày. Besides, there 
was no question in that case, nor any proof made, as to the particular hour 
of the day when the proclamation of the président was issued." 

In Wélman's Case (1844) 20 Vt. 653, Judge Prentiss, in the district 
court for the district of Vermont, held that a statute repealing a 
bankrupt law, wliich takes effect from and after its passage, goes into 
opération the day on which it is approved, and has relation to the flrst 
moment of that day. In his opinion in that case (page 658), Judge 
Prentiss lays down the rule that, "so far as it concerns the commence- 
ment or termination of public laws, a day is an indivisible portion 
of time." This is clearly not the law in this country to-day, by the 
great weight of authority, including the suprême court. 

The principal fédéral cases relied upon by the petitioners in sup- 
port of their contention that where the fact is proved as to the time 
an act was signed, and there are eonflicting rights, the law recog- 
nizes fractions of a day, are Burgess v. Salmon, 97 U. S. 381, Louis- 
ville V. Savings Bank, 104 U. S. 469, and In re Richardson, 2 Story, 
571, Fed. Cas. No. 11,777. The last case we hâve already considered. 

In Bùrgess v. Salmon, the question arose under the act of March 3, 
1875, increasing the tax on tobacco to 24 cents per pound, but pro- 
viding that such increase should "not apply to tobacco on which the 
tax under existing laws shall hâve been paid when this act takes 
effect." The act was approved on the afternoon of March 3d, and the 
tobacco in question was stamped, sold, and removed for consumption, 
and the additional duties paid under protest on the forenoon of the 
same day. It wae held that the act did not apply to the tobacco in 
question. The court said: 

"We are relieved by the agreed statement, to which référence was made, 
from examining a question of importance, and perhaps of difflculty, respect- 
ing the punctum temporis when a statute takes effect. * * * It is agreed 
by the parties to the record that in fact the duty of twenty per cent, had 
been paid on the tobacco in question, and it had been removed from the 
storehouse, before the act of March 3, 1875, took effect; and we content 
ourselves by acting upon that agreement." 

But the court then proceeds to consider the merits of the question: 

"We are of opinion that the government must fail, upon the facts agreed 
upon, to wit, that the duty of twenty per cent, had been paid, and the to- 
bacco had been removed, before the act had been approved by the président." 

The court then cites article 1, § 7, of the constitution, providing that 
every bill, "before it becomes a law," shall "be presented to the prési- 
dent." The court proceeds: 

"In the présent case the président approved the bill; and the time of such 
approval points out the earliest possible moment at which it could become 
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a law, or, in the words of the act of March 3, 1875, at whlch It could take 
effect." 

Burgess v. Salmon is cited with approval in Louisville v. Savings 
Bank, and, in commenting upon it, the court said : 

"It was ruled that the court could inquire as to the time of thç day whan 
the président approved the act, and that 'the time of such approval points 
out the earliest possible moment at which it could become a law, or, in the 
words of the act of March 3, 1875, at whlch it could tate effect.' It was, 
consequently, adjudged that the tobacco was not subject to the increased 
tax imposed by a statute which was not in fact approved, and did not take 
effect, until after the removal, on the same day, of the tobacco. In that case 
the parties agreed as to the respective hours of the day when the tobacco 
was, in faet, stamped and removed, and when the act was approved by the 
président. But such an agreement could not hâve àuthorized an inquiry 
into fractions of a day, unless such Inquiry were permisslble by the eatab- 
lished rules of law." 

In Burgess t. Salmon, the parties agreed as to the time of the day 
the tax was paid, and as to the time of the day the act was approved 
by the président, and the record in the case before us présents sub- 
stantially the same state of facts. That' case is clearly an authority 
to the effect that where the punctum temporis is admitted or proved, 
and there are conflicting interests depending on the order of events 
happening on the day the act was signed, the court will recognize frac- 
tions of a day. 

Louisville v. Savings Bank, 104 U. S. 469, is the latest opinion by 
the suprême court on this point. The section of the constitution of 
Illinois relating to municipal eubscriptions to railroads or private cor- 
porations took effect July 2, 1870. The town of Louisville voted to 
issue certain township bonds on that day. The schedule providing 
for the submission of the constitution to popular vote expressly re- 
quired that the poils should not close before eunset. The question 
was presented as to the time the constitution became the law of the 
state; and the court decided that it did not become a law until sunset 
of July 2d, and that township bonds issued in pursuance of an élec- 
tion held the same day were not invalidated. The opinion of the 
court by Mr. Justice Harlan contains a full discussion of the question, 
and a review of the cases. We hâve already referred to the observa- 
tions made by the court in its opinion upon the prior cases of In re 
Richardson, Lapeyre v. U. S., TJ. S. v. Norton, and Burgess v. Salmon, 
ubi supra. The court also cited Grosvenor v. Magill, 37 111. 239, and 
said with respect to that case: 

"The question invblved was whether the law regards fractions of a day. 
The court, speaking by Mr. Justice Lawrence, said: 'It is true that for 
many purposes the law knows no division of a day; but whenever it be- 
comes necessary to the ends of justice, or in order to décide upon conflicting 
interests, the law will look into fractions of a day as readily as into the 
fractions of any other unit of time. 2 Bl. Comm. 140, notes. The rule is 
purely one of convenience, which must give way whenever the rlghts of 
parties requlre it. There is no indivisible unity about a day which forbids 
us, in légal proceedings, to consider its component hours, any more than 
about a month, which restrains us from regarding ifs constituent days. The 
law is not made of such unreasonable and arbitrary rules.' The views ex- 
pressed in the last case are consistent with sound reason and public pollcy. 
They accord with our own judgment, and are in Une with the settled course 
of décisions in other courts." 
89 F.^5 
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Tte court, after reviewing tliè fédéral décisions and some state 
court cases, proceeds: 

"There are décisions in the Engllsh courts to the same eîfect. In Roe v. 
Hersey, 3 Wils. 274, the court characterized as a mère fliction of law the 
gênerai proposition that there were no fractions of a day; that 'by fiction 
of law the whole time of the assizes and the whole session of parliament 
may be, aud sometlmes are, considered as one day; yet the matter of fact 
shall overturn the fiction In order to do justice between the parties.' 'Fictio 
cedit veritati; flcto jurls non est ubl veritas.' In Combe v. Pitt, 3 Burrows, 
1423, 1434, Lord Maiisfleld expressed similar vlews. He said: 'But though 
the la,w does not, in gênerai, allow of the fraction of a day, yet It admits it 
In cases where it is necesfiary to distingulsh. And I do not see why the 
very hourof the day may not be so, too, when it is necessary and can be 
donc; for It is not llké a mathematical point, which cannot be diTided.' " 

The court then déclares: 

"In View of the authoritles, it cannot be doubted that the courts may, 
when substantial justice requires it, ascertain the précise hour when a 
statute took , efCect by the approval of the executive." 

In the présent case, the précise hour of approval being shown, we 
think that substantial justice does not warrant the assessment of a 
rate of duty under a law which was not passed, and theref ore did not 
go into effect, until four hours after the importation. Judge Town- 
send, in the circuit court for the Southern district of New York, in the 
case of U. S. v. Iselin, 87 Fed. 194, took a similar view. 

We hâve not referred to ail the points raised and discussed by coun- 
sel in their able and carefully prepared briefs, but we hâve considered 
what is admitted to be the main proposition on which this case turns, 
and the authorities bearing thereon, and hâve reached the conclusion 
that the décision of the board of gênerai appraisers should be aflQrmed. 
Décision of board of gênerai appraisers afflrmed. 



KANN et al. V. DIAMOND STEEL CO. et al.i 

(Circuit Court of Appeals, Eighth Circuit. Oetober 17, 1898.) 

No. 1,065. 

1. Teade-Marks— Suit for Infringement — Grounds. 

The sole basis for a suit for the infringement or Imitation of a trade- 
mark Is the sale, or probable sale, of the goods of one manufacturer for 
those of another; and, to entitle a complalnant to relief in equity, it 
must appear, from a comparlson of the two marks or brands used, that 
the similarity is such as will apparently be likely to deeeive an ordinary 
purchaser, or it must be shown that purchasers hâve actually been 
deeelved.ï 

3, Samb— Evidence Considébkd. 

Oomplainants made and sold an abradant composed of particles or 
granules of steel, used for polishing, under the name of "Crushed Steel" 
or "Steel Bmery." A conventional figure of a diamond shape, or lozenge, 
was used as a trade-mark on the packages. After complainants' product 

1 Eehearing pending. 

2 As to f raudulent Intent and extent of resemblance, as grounds for trade- 
mark Infringement suits, see sections 6 and 7 of note to Scheuer v. MuUer, 20 
C. C. A. 178, and sections 3 and 4 of supplementary note to Lare v. Harper, 
30 C. 0. A. 381. 
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had been In the market for flve years, durlng whlch time the word 
"Diamond" had never been associated wlth it in the trade, défendants 
began selling a similar article, made in Germany, under the uame o( 
"Diamond Steel," uslng a picture of a radiant diamond as a trade-mark 
upon the packages. Held, that the similarity between the symbols and 
names was net such as to warrant an injunction against défendant. In 
the absence of évidence that any purchaser had been deceived thereby. 

8. Same— Intention to Dbcbive. 

The intention on the part of an alleged infrlnger to deceive purchasers 
by the use of the simulated trade-mark furnishcs no ground for relief, 
nnless the similarity between the two marks Is of a character to accom- 
plish such purpose.2 

Appeal from tlie Circuit Court of the United States for the Eastern 
District of Missouri. 

This is a suit in equity by Myer M. Kann and others, partners under 
the name of the Pittsburgh Crushed-Steel Company, Limited, against 
the Diamond Steel Company, to restrain the défendants from imitat- 
ing complainants' trade-mark. From a decree dismissing the suit, 
complainants appeal. 

Hugh K. Wagner and Paul Bakewell, for appellants. 
James A. Seddon (James L. Blair, on brief), for appellees. 

Before SANBORN and THAYEIt, Circuit Judges, and SHERAS, 
District Judge. 

SANBOEÎN, Circuit Judge. This is an appeal from a decree which 
dismissed a suit in equity that had been brought to restrain the ap- 
pellees from imitating the trade-mark of the appellant, and from sell- 
ing their goods marked with that trade-mark or any simulation of it. 
Every suit of this character is founded on the fact that the action, or 
the proposed action, of the défendant has deceived, or is calculated to 
deceive, ordinary purchasers buying with usual care, so that they 
hâve purchased, or will probably purchase, the goods of the défendant 
under the mistaken beUef that they are those of the complainant, to 
the serious damage of the latter. The deceit, or probable deceit, of 
the ordinary purchaser to such an extent that he buys, or will probably 
buy, the property of one manufacturer or vendor, in the belief that they 
are those of another, is a sine qua non of the maintenance of such a 
suit, because every one has the undoubted right to sell his own goods, 
or goods of his own manufacture, as such, however much such sales 
may diminish or injure the business of his competitors. Mr. Justice 
Duer, in the leading case of Manufacturing Co. v. Spear, well stated 
this rule in thèse words: "At présent, it is suflBcient to say that, in 
ail cases where a trade-mark is imitated, the essence of the wrong con- 
sists in the sale of the goods of one manufacturer or vendor as those 
of another, and it is only when this false représentation is directly or 
indirectly made, and only to the extent to which it is made, that the 
party who appeals to the justice of the court can hâve a title to relief." 
Manufacturing Co. v. Spear, 2 Sandf. 599, 600; Canal Co. v. Clark, 13 
Wall. 311, 322; Gorham Co. v. White, 14 Wall. 511, 528; McLean 
V. Fleming, 96 U. S. 245, 255, 256; N. K. Pairbank Co. v. E. W. Bell 
Mfg. Co., 23 C. C. A. 554, 77 Ped. 869, 876. 

2 See f oot-note 2 on opposite page. 
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Eecognizing this principle, the bill in tMs case charged that thé ap- 
pellees commenced selling an abrasive material made from crushed 
steel by others than the appellant, with the name and picture of a 
diamond upon the packages containing it, and with the word "Dia- 
mond" in the name of their company, after the appellant had manu- 
factured and sold such an abradant with the symbol of a diamond 
branded upon its packages for so long a time that its product had be- 
come known to the trade as "Diamond Steel Abrasive," "Diamond 
Crushed Steel," and "Diamond Steel," and that, by this means, the ap- 
pellees had deceived, and were likely to deceive, purchasers so that 
they would buy their abradant as that of the appellant. The answer de- 
nied this charge, and the proof established thèse facts: The appellant 
Pittsburgh Crushed-Steel Company, Limited, was a limited partner- 
ship, engagea in business in Pittsburgh, in the state of Pennsylvania. 
In 1889 it commenced to manufacture and sell an abradant made of 
fractured particles or granules of steel to be used in polishing and 
sawing stone and other substances of that character. It placed upon 
the packages which contained its product the symbol <>, and the 
name "Crushed Steel" or "Steel Emery," and it sold large quantities 
of this material under thèse names in each year from 1889 until the 
commencement of this suit, in 1895. The appellant's product was 
ordered by its customers and known to the trade as "Crushed Steel" 
and "Steel Emery," and not as diamond steel or diamond emery. 
Some time in 1894 one Eobert J. Marx formed a partnership with his 
sister and a man named Bausch under the name of "Diamantstahl- 
Werk B. Bausch & Co.," and commenced to manufacture a similar 
abradant from a like material at Altchemuitz, in Saxony, Germany. 
In the same year Robert J. Marx commenced to sell this abrasive ma- 
terial in the United States under the name of Jacob Marx & Co., of 
London, England. In the latter part of that year the appellees, Ed- 
win H. Sublett, Benjamin F. Marx, and Edmund J. Marx, formed 
the Diamond Steel Company, a co-partnership, and, under that name, 
began to sell this G-erman product at St. Louis, Mo. In June, 1893, 
they organized the appellee the Diamond Steel Company, a corpora- 
tion, which has since continued to sell this foreign product in the 
United States. The packages containing this German abradant were 
marked with the words "Diamantstahl-Werk Altchemnitz," and the 
picture of a radiant diamond. There is no perceptible différence in 
the value of the abrasive material made by the appellant and that 
made by B. Bausch & Co. and sold by the appellees. They are both 
made of fractured particles of steel, and are both sold and used for 
similar purposes. On April 23, 1895, the appellant registered its 
symbol of a conventional diamond as its trade-mark, and on July 30, 
1895, the Diamantstahl-Werk registered the picture of a radiant dia- 
mond as its trade-mark. Eobert J. Marx and the appellees knew the 
product of the appellant, and the symbol and words which marked the 
packages that contained it, before they commenced to sell the German 
product in the United States. With this knowledge, and with the in- 
tent to compete with the appellant for the trade in this abradant in 
this country, Robert J. Marx adopted the trade-mark of a radiant 
diamond, and the name "Diamantstahl-Werk," and the appellees 



KANN V. DIAMOND STEEL CO. 709 

formed the partnersMp and the corporation Diamond Steel Company, 
but the appellees and their salesmen generally oiïered the Gtennaa 
product for sale at higher priées than those flxed by the appellant for 
its manufacture, and they claimed that it was superior to the Ameri- 
can product. There is no évidence in the record that any purchaser 
was ever actually deceived so that he purchased the German product 
in the belief that it was the abradant made by the appellant. The 
words and symbols upon the various packages of thèse abradants 
Bold by the appellant and the appellees, respectively, necessarily 
varied to some extent with the size and shape of the packages, but 
thèse are fair samples of those used in the trade by the parties to this 
Buit; 

100 LB3. 
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There are other facts established by the proof, but none tbat are 
so material that they can affect the conclusions which tbose we hâve 
recited compel. In this state of the case the court below found that 
the appellees had net deceived by the use of the dress in which the 
Germai! product was clothed, and probably would not deceive ordi- 
nary purchasers, so that they would buy that product under the belief 
that it was the article manufactured by the appellant, and accordingly 
disjnissed its bill. Can any other inference be justly drawn from 
thèse facts? 

The burden was on the appellant to show that the use of the sym- 
bol and words which marked the German product were calculated to 
deceire ordinary purchasers and to create confusion in the trade. It 
was open to it to do this by évidence that the use had actually done 
so, or by the ocular démonstration of a comparison of the symbols 
and words which marked the packages in which the two products were 
offered for sale. It produced no proof of actual déception, and thus 
left the question whether or not the dress in which the German prod- 
uct is clothed is calculated to deceive the ordinary purchaser to the 
arbitrament of the eyes. When they are. turned upon the two trade- 
marks, either simultaneously or successively; the gênerai impression 
is one of différence and dissimilarity. It is true that the one bears a 
diamond-shaped figure, and the other a picture of a radiant diamond, 
but, to the eyes, thèse présent little likeness. It is not by the visual 
perception, but only through the mental suggestion, that both pictures 
represent a diamond, and that things which are equal to another are 
equal to each other, that the hint of likeness is reached, and this is 
the only suggestion of similarity the two trade-marks contain. It is 
at least doubtful whether the thought that the two devices represent 
a diamond, and that, therefore, they must represent the product of the 
same manufacturer, would ever occur to the ordinary purchaser in 
the busy marts of trade. He probably recognizes the goods he seeks 
to buy by the visual impression of the device upon the product, rather 
than by the name of the thing whose picture is impressed. The 
pregnant fact that the appellant sold its goods marked with its dia- 
mond-shaped figure for more than five years before the German 
product was introduced, and yet neither the appellant nor any of its 
customers called it "Diamond Steel," or used the word "Diamond" in 
connection with its sale, lends strong support to this probability. 
However this may be, when ail the words and symbols used by thèse 
litigants upon their respective packages as they are actually offered 
for sale to the trade are considered, ail possibility of their confusion, 
or cf the mistake of the one for the other, seems to disappear. The 
name of the product, the name of its manufacturer, and the place of 
its manufacture are certainly three of the most distinctive charac- 
teristics by which one article of commerce may be distinguished 
from another. Ail thèse are printed upon the packages of this 
product around the respective symbols of thèse competitors. The 
name of the material branded upon appellant's packages is either 
"Crushed Steel," or "Steel Emery"; on the appellees' it is "Diamond 
Steel." The name of the manufacturer printed on the appellant's 
packages is "Pittsburgh Crushed-Steel Company, Limited," and on 
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the appellees' it is "Diamantstahl-Werk"; and the place of manufac- 
ture printed on the appellant's packages is "Pittsburgh, Pa., U. 8. A., 
wMle on the appellees' it is "Altchemnitz." When it is considered 
that thèse différences of symbols, of names of the articles, of names 
of the manufacturers, and of the places of manufacture ail appear 
on the face of the respective packages as they are offered for sale, 
and that they are ail emphasized by the use of différent letters and a 
différent arrangement of words, while the only hint of similarity is 
the fact that a diamond-shaped figure and the picture of a radiant dia- 
mond may both be called a diamond, the logical inference confirma the 
ocular démonstration which the sight of the two trade-marks makes, 
and leads irresistibly to the conclusion that the dress in which the 
German product is clothed is not calculated to give a false impression 
to the public, or to deceive any purchaser who exercises any degree 
of care in the sélection of his goods. 

Counsel for appellant seek to escape from this conclusion by a 
very ingenious and persuasive argument. They insist that the fact 
that the appellant used its symbol of a diamond as its trade-mark for 
flve years before the appellees began to sell the German product in 
this country entitles it to restrain every one from selling a like abrad- 
ant under any représentation of a diamond, either by word or symbol. 
In support of this contention they cite Seixo v. Provezende, 1 Ch. App. 
192; Read v. Eichardson, 45 Law T. (N. S.) 54; Johnson v. Bauer, 
27 0. C. A. 374, 82 Fed. 662; and Envelope ,Co. v. Walton, 82 Fed. 
469. But the question whether or not others may use as a trade- 
mark a word or symbol that may be called by the same name as a 
symbol used by a complainant dépends entirely upon the answer 
which the facts of the case give to the basic question whether or not 
the use of such a word or symbol is calculated to induce ordinary 
purchasers to buy the article offered under it, in the belief that it is 
the article made or sold by the complainant. Hère, as elsewhere, in 
cases of this nature, relief may be granted if the acts or proposed acts 
of the alleged infringer are calculated to mislead the public, to deceive 
the purchasers, and to defraud the complainant, and, if they are not, it 
must be withheld. Déception, or probable déception, is still the test 
of the right to relief. Each of the cases cited by the appellant rests 
upon the proposition that the manufacturer or vendor, by the con- 
tinued use of the picture or symbol upon an article offered for sale, 
had made it known to the trade by the name of the thing pictured 
or symbolized, so that any one who subsequently used the name of, 
or any symbol of, that thing upon a like article, would almost neces- 
sarily deceive the public, and defraud the manufacturer or vendoi'. 
In the leading case of Seixo v. Provezende, 1 Ch. App. 192, the priii- 
ciple upon which thèse cases stand was stated in thèse words: "If 
the goods of a manufacturer hâve, from the mark or device he has 
used, become known by any particular name, I think that the adop- 
tion by a rival trader of any mark which will cause his goods to 
bear the same name in the market may be as much a violation of the 
rights of that rival, as an actual copy of the device." If, through 
the use of the symbol , the abradant manufactured by the appel- 
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lant had become known to the trade as "Diamond Steel," "Ehombus 
Steel," or "Lozenge Steel," no court would hesitate to restrain a de- 
fendant from using any word or device which would cause the article 
he oflered to be called by the same name as the appellant's, because 
such an act would tend to deceive purchasers, and to create confusion 
in the trade. It may be that, if a complainant was at the inception 
of bis manufacture or trade in an article which he had marked with 
a symbol, an alleged infringer might properly be restrained from 
using the name of the thing symbolized or any symbol called by the 
same name, if it seemed probable that the goods of the complainant 
would eventually be known by the name of that thing. That queS' 
tion is not presented hère. The question whether it is probable that 
the product of the appellant would ever be known by the name 
"Diamond" on account of the use of its symbol is answered by an 
actual trial of flve years. From 1889 to 1894 the appellant sold its 
abradant under its diamond-shaped symbol, before Marx or the ap- 
pellees offered tkeir diamond steel. During ail this time neither the 
appellant nor any of its customers ever called or ordered its product 
by the name of "Diamond Steel," or used the word "Diamond" in con- 
nection with its sale, and it is eertainly improbable that any of them 
would ever hâve thought of that name for it if Marx had not applied 
it to his product. The appellant's product was not without names, 
but it had other names, names well known to the trade, names by 
which it was universally called, and ordered, — the names "Crushed 
Steel" and "Steel Emery." In this state of the case, the use of the 
word "Diamond" in the name of the German product, and in the names 
of the companies which sold it, could not hâve any tendency to confuse 
it with the crushed steel and steel emery of the appellant. It must, 
indeed, bave had the opposite efiEect. It necessarily distinguished 
and differentiated the German product from the American product. 
Instead of causing the former to be known by the same name as the 
latter, it gave a new name; a name by which the American product 
had never been known; a name as différent in sight, sound, and 
sensé from that applied to the American product as diamond steel 
from crushed steel. The use of the word "Diamond," and the picture 
of a radiant diamond, had no élément of déception in it, and therefore 
furnished no ground for the relief sought by the bill. 

A considérable part of the évidence and argument for the appellant 
was devoted to establishing the fact that Kobert J. Marx and the 
appellees adopted and used the word "Diamond" and the picture of a 
radiant diamond with the intention of deceiving purchasers and divert- 
ing the business of the appellant. The conclusion we hâve reached 
renders it unnecessary to consider this évidence. If Eobert J. Marx 
and the appellees ever had such a purpose, they never used any means 
calculated to accomplish it, and they adopted those admirably suited 
to defeat it. Their intention, therefore, becomes immaterial. A 
wrong done or threatened, and conséquent injury or probable injury 
to the complainant, are indispensable éléments of every cause of 
action. The intention to injure another, if no injury is done, andj 
noue ever will be done, constitutes no ground for relief. The inten-' 
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tion on the part of the alleged infringer to induce purchasers, throngh 
the use of a simulated trade -mark, to buy his goods under the belief 
that they are another's, fumishes no ground for relief, unless the sim- 
ilarity between the two trade-marks is of a character "to convey a 
false impression to the public mind, • * * and to mislead and 
deceive the ordinary purchaser." McLean v. Fleming, 96 U. S. 254, 
256; N. K. Fairbank Co. v. E. W. Bell Mfg. Co., 23 0. C. A. 554, 77 
Fed. 869, 876. The reason for this rule is that neither actual nor 
probable "in jury," in the légal sensé of that word, results from the 
use of a trade-mark that is not calculated to mislead the public, or 
to deceive the purchaser, and hence one of the indispensable éléments 
of a good cause of action is wanting. Whatever may hâve been the 
intention of Kobert J. Marx and the appellees in adopting and using 
their trade-mark, it does not sufQciently resemble that of the ap- 
pellant to mislead purchasers, or to convey a false impression to the 
publia There is no évidence in the record that the appellant has 
ever sufifered any injury from any déception caused by it, and there 
is no probability that it ever will. Such a case présents no ground 
for relief, either at law or in equity. The decree below is affirmed. 



HUBBAED v. KING AX CO. et al. 

(Circuit Court, N. D. Obio, E. D. May 23, 1898.) 

No. 5,425. 

1. Patents— Validitt — Machine poe Mandpactcre dp Axes. 

The Taylor patent. No. 500,084, for an Improvement in the manufacture 
of axes, whieh covers a new form of machine for making the body of the 
ax, consisting of a die with a yielding bumper or plunger, which acts 
as au anvll against the head of the ax in forging, preserving Ita form 
•while preventing the formation of fins, is valid, the invention being novel, 
not anticipated, and of great utility, as attested by its gênerai use. 

2. Samb — Suit pob Inpringembnt^Defekse. 

The fact that an infringing machine does not perform its work as well 
as the one infringed is not a défense. 

This is a suit in equity by Charles W. Hubbard, Jr., against the 
King Ax Company and A. William Oppman, président and treasurer, 
for infringement of a patent. 

Bakewell & Bakewell and E. A. Angell, for complainant 
Ohester Bradford and A. E. Lynch, for respondents. 

EICKS, District Judge. This bill in equity is to establish the 
validity of letters patent No. 500,084, issued to James Taylor, dated 
June 20, 1893, for an improvement in the manufacture of axes. The 
bill avers the utility and extensive use of the patented improvements, 
and allèges that the défendant has infringed the same, and prays for 
an injunction, for an accounting for damages and profits, and for gên- 
erai relief. The answer admits the grant of the letters patent, dénies 
infringement, and allèges anticipation by certain prior letters patent of 
the United States. 
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; ^Tte patent in suit is for an invention in tlie nature of a drop press 
for théiorging of axes or similar eye tool», and particularly calculated 
to complète the manufacture of axes by what is known as the "liam- 
mering off" process. The state of the art at the time of this invention 
was in the forming of tlie body portion of the ax, which contains the 
eye, and to which, aftei- it bas been forgpd, the bit or edge of the ax is 
welded. F. T. Powell, a witness in the case, thus described the 
process of making axes before the use of the complainant's machine. 
In reply to a question as to how the machine was used, and how they 
carried out the process of manufacture before the machine was com- 
pleted, he says: 

"Why, we use it for hammering off the head and formiog the eye, com- 
pletiug the forging af ter the bit Is drawn. The manner of doing this work 
before we used thé présent machine was witb small drops, a number of 
them, and upset hammers, open dies. The ax, after the bit was drawn, 
the head was heated, mandrel Inserted, placed in upright dies in an upset 
bloelj, the head uset, talien eut, mandrel drove oxiX of the eye, inserted from 
the other side, talîen back to the upset hammer and upset again, mandrel 
eïtracted, edged under the drop, handed to the straightener, who drove 
short pins both sides of the eye, and went under the drop, back to the 
drop, and dropped both edge and sideWays ■ a number of blows. That is 
about the process by the method adopted about eight years ago. For the 
quantity we are doing now at Jamestown it woiild rerjuire about flve of thèse 
small drops, and a heater, a helper, and a Straightener for each small drop, 
whereas, with the présent method, — the bumper and welght process,— It re- 
•quires but one large drop and three men and a boy, and one small drop 
with two men, to average about 2,400 pièces per day. The présent method, 
besides saving largely in labor, saves in power, fuel, makes more uniform, 
better goods, forged nearer to a flnished ax, requires less labor and less cost 
to grind, less grit to grind with, less power, less wear and tear. It Is the 
biggest advance in the manufacture of axes, that I know of, that bas been 
made for the Jast f ourteen years, the time of my connection with the ax 
business. Tlje forging does a large part of what was formerly done on the 
grindstone, by .this method." 

The same witness says: 

"The cost by hand was seven or eight times as much as it is by the bumper 
proce.ss; that Is, the hand process was redueed in cost by the small drops 
and upset hammers process about 15 cents a dozen, I should say. Then that 
cost was redueed by this process— the bumper process— from 12 to 15 cents 
a dozen more." 

Other experts testifled as to the state of the art, and demonstrated 
clearly the great progress made in the manufacture of axes by the pat- 
ent in controversy. Under the old process, the horizontal crevice 
between the upper and lower dies permitted the métal, when in the 
molten state, to ooze out through the crevice, and form large fins, 
which extended around the edge of the ax, and which if was neces- 
sary to remove after the ax waa made, either by grinding or cutting. 
By the use of the machine covered by this patent, the box die in the 
bottom of the machine, into which the métal was placed, was the exact 
form of the die placed in the drop, so that when the die in the drop 
fell in the die below the edges fltted so closely that there was but 
little chance for flns to form around the outer edges. The use of the 
box die retained the ax in its proper shape, and drove the métal around 
the mandrel in such a way as to give it a perfect eye and a well-formed 
head. The ax, when it came out of the die, was solid, and generally 
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Bo smooth as to require but little more labor to make it complète in 
form and weight. The patentée bimself described the opération as 
follows: 

"The ax, with the mandrel stlU passlng therethrough, is placed in the cavity 
In the lower die, with the plunger hutting agninst the rear end of the poil, 
and the upper die is reeiprocated. As the ax lies in a box die, it is compressed 
in ail directions by the blow of the upper die, and is forced Into the exact 
form desired, with a finely finished surface and a squared end to the poil, 
while the formation of fins between the dies is prevented by the plunger. 
which will glve sufficiently to allow the flow of the métal endwise. The 
plunger or hammer head will not, however, allow suflicient endwise flow 
of the métal to distort the ax, on account of the quickness of the blow, it 
acting in the manner of an anvil. The plunger will adjust itself automat- 
ically to an ax having too little or too much métal therein, and finish the 
same as perfectly as one having exactly the right amount; and a spring 
may be employed to hold the same in place, though I prefer the weight 
shown. The advantages of my invention will be appreciated by those skilled 
in the art The flowing of the métal sidewise and the Icngtbening of the 
eye portion, which always takes place wben opeu dies are used in flnishing, 
are entirely obviated, as well as the fin formation, which always occurs when 
ordinary box dies are employed. The surface of the ax is compressed and 
given a high polish, and its edges are made Sharp and exact." 

There is no claim made that either the drop press or the box dies are 
new. The défendant flrst contends that there is no novelty or utility 
in the invention. In addition to that part of the machine and the 
process of manufacture already given, the chief contention relates to 
that part of the machine which may be called a third or bumper die. 
This is mounted and held so as to become an important part in the 
shaping of the ax, by acting something like an anvil. The inveutor 
has described the function of the plunger, or bumper die, in the opéra- 
tion of the machine, as hereinbef ore quoted f rom the si)eciûcation f orm- 
ing the letters patent. 

As there seems to be a daim that Taylor was not the inventer of 
this device, it is well enough to look to some of the testimony on that 
subject. Taylor himself, in referring to his directions to Mr. C. W. 
Hubbard as to the building of the first expérimental machine, says : 

"I told him to take the présent dies, and plane the head clean out, then 
make a ram fit in there to take the place of that pièce planed out, and at the 
end of that ram place a weight to receive the blow, similar to a blacksmith's 
anvil to receive the blow of the hammer. I also informed him that that 
ram in there, and that weight pressing against the end of it, when the ax 
was placed in the die the drop or hammer struck it, that the métal wonîd 
flow out again at the end of the ram, squaring the head of the poil or ax 
perfectly square, and also forcing the Iron up around the mandrel or eye 
pièce, maklng a perfect eye. That is a full description of it, I believe. If 
there was too much stock, the ram would give,— would go out farther." 

Mr. Nichols, a witness, in stating the efHciency of the invention, 
says: 

"It consists in the apphcation of a bumper to a bumpnr arm extending 
through the standard of a drop press to the head of an ax iwU in an opeu- 
ended box die." 

It will thus be seen that there is abundant évidence to estabîish 
the fact that something new in the manufacture of axes was given to 
the public by the Taylor machine and process. In addition to this, as 
pertinent to the subject of the question of novelty, we hâve a right to 
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look to the practioal resuit of Taylor's invention. The machine went 
at once mto extended use. Some 12 or 15 of thèse machines, under 
license of the patentée, are in constant use in différent factories of 
the American Ax & Tool Company. With one of thèse machines, 
three men can hammer off about 2,000 axes per day, according to the 
witness Powell, — flve times as many as could be hammered off by the 
email drop System in use before the Taylor invention. The rapid in- 
troduction of the invention into the largest factories tends to support 
the claim of utility and novelty, and, taken in connection with the 
testimony of the def endant's' experts, Dayton and others, establishes 
that there is both utility and novelty in the machine. Mr. Dayton, ■ 
when asked the following question: "As far as shown by the prior 
patents in this suit, was Taylor the flrst to provide an end wall which 
was yieldingly held, so as to close the end of the matrix cavity in the 
stationary die, while the upper die moves downwardly?" said "Yes." 
The defendant's expert, Arthur M. Hood, in answer to a similar ques- 
tion, said: "So far as I know, Taylor seems to hâve been the flrst 
to hâve used box dies, one of which was acted upon externally to forge 
the métal, and a third die, which was continuously and yieldingly 
pressed forward to form a portion of thé die cavity." Thèse admis- 
sions concède that the novelty of the Taylor invention was broad, and 
was a decided depanture from the prior machines. 
The three claims of the patent are as follows: 

"(1) A pair of dies having a hole, a plunger movable within the hole, and 
means for continuously forcing in said plunger with a yielding pressure, 
substantially as described. 

"(2) A stationary die and a reciproeatory die having mating reeesses at 
one end forming a hole opening into the die cavity, a plunger within the 
hole, and means for exerting a continuous yielding pressure upon said plunger. 

"(3) A stationary die and a reciproeatory die having mating matrlx cav- 
Itles, a hole leading tUrough the die.to the matrlx, a plunger in the hole, and 
a welght arrangea to exert a constant pressure upon said plunger, sub- 
stantially as described." 

There is no doubt but that the means or process by which the yield- 
ingly pressed. bumper die or plunger arrests the flow of the métal back- 
ward, and thereby préserves and gives to the head of the ax a uni- 
form and shapely appearance, and also prevents the formation of 
fins, is the chief factor of the complainant's invention in this case, 
and the chief object in the défendants' adopting the machine to avoid 
the complainant's patent. Whether this pressure in the hole at the 
open end of the matrlx cavity is by the arm extending into the hole, 
sometimes called a "plunger," or whether it is by pairing or planing this 
hole down so that the main bumper applies the force directly to the 
outside of the hole, is immaterial. The fact that the métal is 
forced back into the matrix by some uniform yielding force, so as to 
add both to the solidity and the shape of the ax, is the principal thing 
to be ascertained and established. This seems to me to appear very 
clearly, both from the testimony of the expert witnesses and from the 
examination of the model and drawings of the machine covered by the 
patent. This was the last and final contribution to the invention, 
which has made this machine a success, and which entitles it to the 
protection of the court as a new and useful invention. 
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The answer originally set forth some patents wMch anticipated the 
one in suit, and subsequently two amendments were allowed, setting 
forth additional patents. The fact appears upon the record that the 
manufacture of the infringing machine was deliberately planned, and 
no secret was made of the purpose or object in view. The principal 
reason given by some of the experts why the défendants' machine is 
not an infringement is that it does not perform its work as well as 
the complainant's. This, of course, is not to be considered a défense 
in a case of infringement 

Now, as to the anticipating patents. Of the group set ont in the 
original answer, thirteen in number, defendant's expert refers to only 
two of them, — the Grracey patents, Nos. 72,288 and 158,485. The pat- 
ent office, when the patent was in the hands of the spécial examiner, 
called attention to the Gracey patent, and disallowed some of the com- 
plainant's claims as being in conflict with the prior Gracey patent. 
This was af terwards remedied by an amendment, so that, in the opinion 
of the patent office, that objection to the patent has been removed. 

Considérable prominence is given to the Cole patent, of 1857. A 
careful examination and comparison of thèse two patents shows that 
the Cole patent is not an anticipation of the Taylor machine, and I 
adopt the comparison made in the complainant's brief, as showing very 
clearly the différences between the two devices: 

"The mistaken idea of Hood as to the action of this bumper is at the 
root of ail bis testlmony, and partially accounts for bis distorted views; 
views which directly contradict the statements of the defendant's own prac- 
ticaJ experts. To sum up the comparison between the Cole machine and 
the, Taylor machine, we point ont that in the Taylor machine a sudden 
external forging blow is given to the ax blanli by means of a drop die, while 
in the Cole machine a punch is slowly foreed through an ax-poU blanli. In 
the Taylor device the bumper die actually forges the ax by its reactive anvil 
blow, and performs this action at every strolie, while in the Cole machine 
the yielding die part does not forge the métal, never cornes into action unless 
there is an excess of métal, and is merelj' a yielding cushion arranged to 
move back slowly to give a space for an abnormal amount of métal. In 
the Taylor machine the bumper drives the métal inwardly around the eye 
pin to form a perfect eye. In Cole there is no eye pin, and the punch forces 
the métal outwardly to form the eye. lu the Taylor device the bumper 
die contacts with the head of the ax, while in Cole the spring-backed die, c, 
surrounds the eye of the poil, and contacts with its edges. Moreover, as 
pointed out by Laureau, in answer to Q. 37, C. E. p. 221, it is far from certain 
that a spring, if employed in place of the weight for the Taylor bumper, 
would act the same as the weight, since the weight has the necessary inertia 
to give the anvil action of the bumper die upon the quick rush of the métal 
against it. (See Powell, X-Q. 64, C. R. 139.) Even if the spring would act 
as the weight, it is évident that Cole's spring was not deslgned to give tho 
die part, c, thèse functions, and that it could not impart them, not oniy 
because of the slow outward movement of the métal under the action of the 
punch, but also because the spring is not of sufficient strength or in any way 
adapted for such purpose. (See the answer of Laureau to X-Q. 42, 0. R. p. 
222.) The Cole patent is a paper patent only. It existed from the date of 
its issue, in 1857, down to the date of the Taylor invention, without aiding 
any ax manufacturer in bis work. It taught no one the Taylor mode of 
hammering oflC axes or other eye tools, and the complexity of its mechanism 
would at once prove to the practical ax maker the foUy of attempting to 
use it" 

After a careful examination of ail the patents cited, I do not flnd 
that any of them fairly anticipate the complainant's invention. In 
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view of the very thorough examination of thèse patents by the experts, 
It does not seem useful to go into an extended analysis of each one of 
thèse patents, showing the respects in which they differ from the pat- 
ent in suit. 

In the third amendment to the défendants' answer it is claimed that 
this machine was in public use for more than two years prier to the 
date of the Taylor invention, and that the invention was sold by the 
inventor. In support of this allégation they offer the testimony of 
three witnesses, — Estep, Harkenstein, and Arthurs. A careful exam- 
ination of their testimony fails to support thèse allégations. The 
charge of public use is based upon a. trial in 1887, which was simply an 
experiment, and was in no sensé such use of the machine as disclosed 
the principles involved to the public. 

To recapitulate, then, claim 1 of the patent daims a hole, and that 
a bumper closes it yieldingly, Claim 2 specifically locates the hole, 
and how it is formed, and that the plunger is guided through it, clos- 
ing it, wîth the means for exerting a continuous yielding pressure. 
Claim 3 differs from claim 1 in specifying that a weight fumished the 
continuous yielding pressure. The hole is simply recited as leading 
through the die to the matrix cavity, without specifying its size or 
length, and broadly includes any plunger, without référence to its 
length or shape. Applying, then, the principle that each claim should 
be given a function, if it can be fairly done by a libéral construction, 
I find ail thèse claims to be valid, and to constitute the invention de- 
scribed, and that the défendants bave infringed the same. 

A decree may be prepared accordingly. 



THKALL T. POOLE et al. 

(Circuit Court, N. D. Illinois. April 12, 1898.) 

1" Patents— Limitation of Claims— Equivalents. 

The word "métal," used with référence to one of the éléments of a 
combination claimed in a patent, does not neeessarily prevent the patent 
from covering other équivalent materials, such as celluloïd, hard rub- 
ber, wood, or other hard, but nonmetalllc, substance; and this is true, 
notwithstanding the word "métal" was inserted by amendment durlng 
the progress of proceedings in the patent office. 

2. Same— Railwat Tickets. 

Letters patent No. 342,941, issued to William A. Thrall, June 1, 1886, for 
an improvement in railway ticliets, held to be valid and infringed. 

Final hearing on bill in equity for infringement of letters patent of 
the United States No. 342,941, issued June 1, 1886, to William A. 
Thrall, for an improvement in railway tickets, the claims of the patent 
being as follows: 

"(1) A railway ticket, B, consisting of a continuous strip or ribbon divided 
into a séries of consécutive numbered parallel spaces, and arranged in 
alternate folds within a flexible folding cover. A, provided with a meta! 
straightedge, substantially as shown and described. 

"(2) The combination of the railway mileage ticliet, B, consisting of a sin- 
gli» strip or ribbon divided into a séries of consécutive numbered parallel 
spaces, flexible folding cover, A, provided with a métal straightedge, b', and 
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rubber band, a, for loosely retaining said ticket In a folded position, sub- 
stantially as shown and described. 

"(3) The flexible folding ticket cover, A, provlded with a métal stralghtedge, 
b', and rubber band, a, substantially as shown and described." 
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In the patent office several amendments were made in the applica- 
tion on wliicli the patent was issued, the most material of which was 
the insertion in each claim of the word "flexible" before "folding 
cover," and the word "métal" before "stralghtedge," thèse words 
being inserted in the last amendment prior to the allowance of the 
application. The flrst of thèse amendments was not material oh 
the question of infringement; but the défendant contended that the 
second had the ejïect of limiting the patent to a mileage ticket having 
a "métal" stralghtedge, so that it could not be infringed by a mileage 
ticket having a celluloïd stralghtedge. So far as regards construction 
of the patent, this was the principal point in the case. 

Munday, Evarts & Adcock, for complainant. 

Banning & Banning and Carter & Graves, for défendants. 

SHOWAXTEE, Circuit Judge (after stating the facts). Défend- 
ants' counsel do not seem to me to seriously contest the validity of the 
patent in suit. They insist that the patentée has so far limited his 
monopoly by the words of his claims that their client does not infringe. 

By striking ont the word "métal" and the word "flexible," the 
claims appear as presented by the patentée in the patent office. The 
examiner cited three patents as against the claims in form as so pre- 
sented, dwelling especially on the patent to Arnold. Each of the 
références showed a métal stralghtedge, against which the ticket strjp 
was to be torn or severed, but in each the case inclosing the ticket was 
a rigid case. The patent office did not insist that the word "métal" 
should be inserted before the word "stralghtedge." In avoiding the 
références, and in making more spécifie the description of the inven- 
tion, the attorney for the patentée inserted the word "flexible," so that 
the "folding cover, A," of the flrst claim, and the "folding cover, A," 
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of the second claim, became tlie "flexible folding coTer, A," and "the 
folding ticket cover, A," of the third claim, became "tbe flexible fold- 
ing ticket cover, A," This change of phraseology was necessary to 
meet the références, and to distinguish the invention. But in the 
same connection, and as part of the same amendment, the "straight- 
edge" of eaeh claim was amended to "métal straightedge." When 
the Word "flexible" was thus used, indieating a cover of leather, or 
paper board, or some such material, it became necessary, in order to 
show distinctly the invention described in the spécification, to empha- 
size the fact that the straightedge must be not a straightedge f ormed 
merely by the soft yielding material of which the flexible cover was 
to be made, but a straightedge of hard and sharply-deflned material, 
against which the ticket could be accurately severed. "When read in 
the light of the spécification and of what took place in the patent 
office, the word "métal," as used in the claims, becomes descriptive of 
the quallties of that straightedge which would answer the function of 
that factor in the claim as contrasted with the soft material of the 
cover. Straightedges of hard and compact material, for the severance 
of paper on a Une, were common in the art. They were not necessa- 
rily of métal, but they must necessarily hâve had the qualities of métal 
for the purpose mentioned. 

If there had been any référence by the patent ofiBce showing the 
device of this patent, but with a straightedge of celluloïd, for instance, 
thèse claims would not hâve been allowed. The edge of the flexible 
cover itself could be thought of as a straightedge. It would serve, 
for instance, to steady a pencil in drawing a straight Une. It would 
indicate irregularities or variations from a true plane in an apparently 
flat surface, etc. But the straightedge which constitutes the factor 
in thèse claims is one against which the ticket slip could be torn in a 
straight Une, and at a desired or designated subdivision. This is the 
function of the straightedge as it figures in the invention of the patent. 
When the word "flexible" was expressed as indieating, in connection 
with the spécification, the quality of the cover, then some qualifying 
word became necessary to indicate a straightedge npon which the 
ticket could be severed. The word "métal" was inserted evidently for 
this purpose. 

The statute requires the patentée to "particularly point out and dis- 
tinctly claim the part, improvement, or combination which he claims as 
his invention or discovery." Rev. St. U. S. § 4888. The invention 
hère claimed was not any one factor or the factors as unrelated to 
each other, but the combination specified. With respect to any one 
factor, the qualities necessarily claimed are those which obviously 
enabled that factor to combine with the other factors. The patentée 
says in his spécifications: 

"To enable the desired portion of sald strlp to be readlly detached without 
danger of tearing the same irregularly, and thus injuring the ticket, I so 
construct sai.d cover that the top may form a straightedge. ïhis Is ac- 
complished by riveting or otherwise attaching flexible strips of métal, b, b', 
Figs. 1 and 3, to the top of sald cover, or by placlng flexible metallie sheets 
between the folds of the material forming the outside of sald cover, as shown 
In Fig. 5, in which b' représenta the metallie sheet, while a' Indieates the cov- 
ering glued or otherwise attached thereto." 
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It was no part of any "invention" of this patentée that the straight- 
edge sliould be of métal ratlier than celluloïd, or any other material 
well known at tlie time as suitable for the eeverance of the ticket. 
The "invention," as such, is not divisible so that a métal straightedge, 
as distingnishable from a celluloïd straightedge, could be an essential 
factor in one form, as distinguished from other possible forms. I can- 
not hold hère that this patentée, by the use of the word "métal," has in- 
tentionally parted one portion of his invention from the remainder, 
thus monopolizing the one portion and giving the remainder to the 
public. Section 350, Walk. Pat., contains the following stàtement: 
"The doctrine of équivalents may be invoked by any patentée, wlietlier be 
elaimed équivalents In his claim, or descrlbed any in his spécification, or 
omitted to do either or both of those things. But where the patentée States 
In his spécification that a particular part of his invention is to be con- 
structed of a particular material, and states or implies that he does not 
contemplate any other material as being suitable for the purpose, It is not 
certain that any other material will be treated by a court as an équivalent 
of the one recommended in the patent. Combination patents would gen- 
erally be valueless, in the absence of a right to équivalents; for few eom- 
blnatlons now exlst, or can hereafter be made, whieh do not contaln at least 
one élément, an efficient substitute for which could readily be suggested by 
any person skllled In a particular art." 

This patentée did not state, nor does his spécification imply, that 
the straightedge "to enable the desired portion of said strip to be 
readily detached without danger of tearing the same irregularly, and 
thus injuring the ticket," could not be of celluloïd, or of hard rubber, 
or of wood, or of some other hard, but nonmetallic, substance. In 
view of the text quoted from Walker, and of such cases as Keece But- 
ton-Hole Mach. Co. v. Globe Button-Hole Mach. Co., 10 C. G. A. 194, 
61 Fed. 958, wherein the opinion was by Judge Putnam in the court of 
appeals of the First circuit, it would be a mistake, as it seems to me, 
to hold that the doctrine of équivalente is not hère applicable. I 
think the injunction should go as prayed in the bill, and it is so or 
dered. 



CARNEGIE STEEL CO. v. CAMBRIA IRON CO. 
(Circuit Court, W. D. Pennsylvania. September 5, 1898.) 

1. Patents — Use dp Direct Process in Making Bessbmbk Steel — Thb Jones 

Mixer. 

The Jones process patent, No. 404,414, as to Its second claim, for a 
process "of mixing molten métal to secure unlformlty of the same in Its 
constituent parts preparatory to f urther treatment," which Is carried into 
practical use In the manufacture of Bessemer steel by the direct process 
by placing and maintalning between the blast furnaces and the Bessemer 
converters a réceptacle or mixer, into which the ununiform products of the 
différent fumace charges are poured and allowed to mlx, the converters 
being charged from such réceptacle, which is so eonstructed and operated 
that a sufficient quantity or pool of the molten métal always remains 
thereln to dominale the resulting mixture when new charges are added, 
is novel, and Involves invention, and was not anticlpated by prlor patents 
or publications, English or American, nor by any process In prlor use in 
the art. 

2. Same — Invention — Pebsumptton prom Ibsuance dp Patent. 

The issuance of a patent Is prima facie évidence that the patentée was 
the first inventor of what he described and elaimed. 
«9 F.-46 
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8. Bamb— Anticipation of Patent, foe a Phocbss. 

The fact that the apparatus tised by a prior patentée ,m!ght be em- 
ployed In practlcing the process of a later patent is not sufflcient to con- 
stitute an anticipation, if the later patent was the first to suggest such 
use. 

4. Bame. 

in order that a prior patent or publication may renfler vold a subsé- 
quent one, thè information thereln given must be so full, clear, and pré- 
cise that one sklUed in the art, and acting In the then state of l:nowledge, 
can, from such patent or publication, perform the process or malîe the 
thing covered by the patent sought to be anticipated. 

5. Same. • 

In determining a question of anticipation by an earlier patent it is a 
pertinent and reasonable inquiry, if it be true that the dlsclosures of such 
patent were substantially those of the one in issue, why, during a period 
of many years, was it not practically applied to the same use? This 
inquiry is especially pertinent when a great branch of Industry long 
recognlzed the need supplied by the patent In issue, and such need was 
discussed at gatherings of those Interested in practical problems of the 
art. 

6. Same. 

The process of Jones* patent, in suit, held not to be anticipated by Whit- 
ney's prior process of mixing métal for use in casting car wheels, the 
subject-matter of the process being différent, the essentlal purpose of each 
being nonessential and ineffective in the other, and the Whltney process 
failing to disolose the prineiples of the Jones process, or to teach how the 
difflculties in Bessemer practice could be avoided. The use of an old 
method applied to a new object, and conjoined with other éléments, which 
co-operate with it to produce a new resuit is not a mère double use. 

7. Same— Process— Patbntabilitt. 

The process of the Jones patent, in suit, for preparing blast-fumace 
métal for use in a converter by flrst passing it through a dominant pool 
of molten métal, whereby Its thermal state and the proportions of its 
Chemical constituents are changed, is patentable as a process. The es- 
sence of the invention lies, not in the mixing vessel, but in the action of 
the enveloped mass of fluid métal, which modifies and grades each en- 
tering charge, and malies the différence between successive outgoing 
charges nonabrupt. 

8. Same— Disci.AiMBR by Patentée. 

The power to disclaim is a bénéficiai one, and should not be denied, ex- 
cept where it is resorted to for a fraudulent and deceptive purpose. 

This is a suit in equity for the infringement of a patent for a 
process used in the manufacture of Bessemer steel by the direct 
method. 

Bakewell & Bakewell, Thomas B. Kerr, and P. 0. Knox, for com- 
plainant. 

James I. Kay, P. T. Dodge, and Francis T. Chambers, for défend- 
ant. 

BUFFINGTON, District Judge. This case concerns the art of 
steel-making. As the difflculties which the patent sought to obviate 
in that art arose in the Bessemer process, and its practical applica- 
tion has been wholly therein, an account of such process, and its re- 
lation to and effect on the art would seem proper, if not, indeed, in- 
dispensable, to a proper understanding of the case. And as this pat- 
ent underlies, and in a measure possibly dominâtes, the successful 
commercial conYerting of Bessemer steel by the direct process, the 
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importance of the question involved must be a sufiQcient warrant for 
this unusually lengthy opinion. Tersely stated, the Bessemer process 
consists in blowing air through molten pig iron placed in a refrac- 
tory lined vessel called a "converter," whereby the oxygen combines 
with, and burns ont, the carbon and silicon. It was probably the 
most potent factor in broadening the scope of the steel industry, cheap- 
ening its product, making possible its use in new and wider fields, 
and its substitution for iron. While the foundation of this advance is 
based on Bessemer, improvements were made by others. Touching 
only on such as are pertinent hère, we note that when iron was 
thoroughly decarburized a certain necessary amount of carbon was 
restored to the métal by Mushet's method of introducing ferro-man- 
ganese, or spiegeleisen. Wîth the Bessemer invention was soon seen 
the possibility of making steel by what was known as the "direct 
process"; that is, taking the molten métal direct from a blast fur- 
nace, and subjecting it in a fluid state to the Bessemer process. The 
immense saving in both labor and plant appliances in case this could 
be successfully done was self-evident ; but grave difflculties in the 
way of such use soon became apparent, and threatened, unléss met, 
enforced abandonment of such direct process. What thèse diffl- 
culties were will appear from a study of the thermal and chemical, 
or quasi chemical, éléments of molten métal treatment. From the 
heat-yielding capacity of silicon the high température needed for 
heating, and keeping heated, the fluid in the converter was obtained. 
Such high stage of beat was imperative from the fact that as the fluid, 
by the consumption of carbon and silicon, approached the condition 
of pure iron, its melting point rose, and, unless a correspondingly 
high température was kept up, the fluid grew thick or pasty, — an objec- 
tionable condition. Much of the beat generated by carbon oxidation 
passed off with the carbonic oxide gas, but the oxidized silicon 
formed slag, which remained in the converter, and the intense beat 
caused by the burning of the silicon was thus retained and utilized. 
Its varying degree, however, was a source of serions trouble. Such 
trouble arose in this way: If the métal contained a high percentage 
of silicon, the résultant heat was proportion ately great. If such 
beat was excessive, £ind not controlled or neutralized, overblown or 
wild beats of steel resulted, which could only with difflculty be 
deoxidized with manganèse, and which likely resulted in a bad product. 
On the other hand, if the fluid mass was too low either in initial tem- 
pérature or in silicon percentage, thèse factors, if not corrected, pro- 
duced chilled beats, or scrap. To neutralize or convert as far as 
possible thèse adverse unfavorable conditions was the province of an 
adept, skillful, and expert blower or converter man. That such 
qualities were indispensable will appear from attendant conditions. 
The converter reactions were rapid, the entire opération lasting but 
10 minutes. The peculiar appearance of flame jetting from the con- 
verter mouth was an index to the blower man of the thermal cbar- 
acter of the charge. If he thought it too bot, he added varying, but 
sometimes large, quantities of cold steel scrap, which absorbed the 
heat necessary to melt it, and so reduced the average température 
of the mass. Steam blown in with the air through the tuyères was 
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also used to produce the same effect. By reducing the amount of 
scrap, or omitting it altogetlier, varying conditions of lieat were 
met. An excessively cold beat might also be "side-blown," or the 
converter turned on its side, so that a portion of blast passing over 
the surface increaeed the heat by burning the iron itself. This, how- 
ever, greatly increased waste. The situation called for quick déci- 
sion and rapid exécution, and a mistake in either direction spoiled the 
steel. MoreoYer, one converter charge was neither an index of its 
successor nor a séquence of its predecessor. Each one was unique in 
character, and required individual and varying treatment. This arose 
from the shifting, unaccountable, and seemingly arbitrary v^orking 
of blast furnaces, or, indeed, of a single furnace. As illustrative of 
such workings, we quote, as fairly représentative, the testimony of 
Mr. James Gayley, superintendent of complainant's blast-furnace de- 
partment, who says: 

"The conditions under vrhich a blast furnace is operated are such that 
the slightest change in composition of the ore, fuel, or the limestone will 
produce a respective change in the composition of the métal; and even so 
slight a change in conditions as represented by a change in the content of 
moisture in the atmosphère produces, ail things being consldered, the widest 
fluctuations in the composition of the pig métal; and, inasmuch as the con- 
ditions of the atmosphère are beyond control, so it Is Impossible to control 
the product of a blast furnace in point of uniformity of composition. * * • 
For Instance, a slight change in the composition of the material charged 
Into the furnace produces an irregularity in silicon in the métal. This varia- 
tion is again produced by a change in the volume or température of the air 
that is blown in, or by a change in the composition of the slag, and also 
in a very marked manner by the least change in the content of moisture in 
the atmosphère; as, for instance, a day in which the atmosphère is very 
humid, the moisture entering the furnace with the blast requires an undue 
expenditure of heat in the zone of Combustion, and produces a métal that is 
low in Silicon. Again, on a day when the atmosphère is. very dry, the oppo- 
site conditions exist, and there Is produced a métal unûsually hlgh in sili- 
con, either of which is undesirable in Bessemer steel opérations. * * » 
Blast furnaces of the same slze and interior shape, and charged with the 
same mixture and weight of ores, will vary in the character of métal pro- 
duced Just as much as if ail the above conditions were différent. * * * In 
our furnaces of standard capacity we blow 35,000 cubic feet of air per min- 
ute. If the moisture in the air Is one grain per cubic foot, on this basis we 
blow in aDout 25 gallons of water per hour. The average content for the 
year is about 5 grains of moisture in a cubic foot of air, which would rep- 
resent 125 gallons of water per hour going into the furnace in the condition 
of aqneous vapor. As is well known, the humidity of the air may change 
decidedly from day to day; as, for instance, in summer time, while to-day 
we might hâve 5 grains of moisture in a cubic foot of air, to-morrow our hy- 
drometer might show 8 grains, and sometimes 10 grains, thus changing sud- 
denly from 125 gallons of water per hour to 200 or 250 gallons. This mois- 
ture must be dissociated in the hearth of the furnace, and absorbs heat rap- 
idly, causing violent fluctuations, uniess quickly perceived and controlled 
by manipulation of the bot blast. The change in the humidity of the air is 
the most troublesome élément to eontend with in the manufacture of pig 
iron, and the margin or surplus In the heating capacity of the stoves is not 
always sufilcient to meet it." 

Thèse varying conditions, results, and product incident to blast- 
furnace practice produced corresponding irregularity in the working 
of converters. Cold blow followed hot blow, and vice versa. The 
conditions were so varying that it was difflcult for the converter men 
to correct the beats, and the workings were so uncertain that it was 
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impossible to produce a uniformly good quality of steel. That thèse 
grave difflculties existed, and bade fair to defeat the use of tbe Bes- 
Bemer direct process, is shown, flrst, by the resort of raanufacturers 
to the more expensive cupola practice; next, by the literature of the 
art; and, lastly, by the proofs in the case. As molten pig métal in 
a converter is the base of Bessemer steel, and as pig métal at high 
température is tapped in that state from blast furnaces, it requires 
no argument to show that the direct process is the natural and logical 
theoretical one to adopt in économie Bessemer steel-making. Ee- 
handling and reheating are done avs'ay with. When we consider the 
vastness of the product, and that the cost of thèse items, even when 
done on a large scale, is possibly 60-odd cents per ton, we gain some 
idea of the économie advantagee of the direct over the nondirect or 
cupola method ; in addition to which métal in remelting is subjected 
to objectionable contamination from coke. The direct process was 
one of the original ideas of Bessemer, and he purposed the use of his 
process in that way. The theoretical possibilities of it, and its great 
économie éléments, hâve proved a constant temptation to its adop- 
tion; but in spite of this the practical obstacles in the way of its 
successful practice led quite generally to the use of the indirect or 
cupola System. In it the product of blast furnaces was cast into pigs. 
Thèse, when cold, were assorted, selected, and remelted in cupolas. 
By this means a molten product of the desired composition, substan- 
tially uniform in character, and suited for successful converter treat- 
ment, was secured. But the system involved the necessary rehand- 
ling and remelting of the product, maintenance of a cupola system, 
and the contamination of the métal with sulphur emitted from the 
coke used in remelting. That serions obstacles to the use of the 
direct process in connection with Bessemer converters existed is 
shown, as we hâve said, by the literature of the art. In 1872, Mr. 
Z. S. Durfee, himself a distinguished metallurgist, in the spécifica- 
tion of United States patent No. 122,312, offered in évidence by the re- 
spondent, clearly states thèse obstacles, and says by reason of them 
the direct process has been abandoned by many proprietors for the 
nondirect, in spite of its greater expense. His language was: 

"In the manufacture of steel by the pneumatic or Bessemer process a 
great saving of fuel and Irôn, of wear and tear of furnaces, and of labor 
would be eflrected were it possible to make uniformly good products of the 
desired temper by converting the crude Iron immediately it is tapped from 
the blast furnace In which it is made. This plan has been, and may stiU 
be, practlced to a considérable estent; but it has been found that by reason 
of the irregular working of blast furnaces, and the conséquent varying 
character and quality of the crude iron produced, it was always very difil- 
cult, and in most cases impossible, to secure such uniformity in the converted 
métal as was essential to success in the business. Hence, at several estab- 
lishments, where the plan of taking the fluid iron as It was tapped from 
the blast furnace, and pouring it at once into the converter, had been prac- 
ticed, it has been abandoned, the proprietors preferring to incur the expense 
of handling and remelting the crude Iron after it had been cast into pigs, 
in order thus to secure the advantage of carefuUy selecting and mixing the 
materials for each charge to be converted." 

In "Engineering," a London publication of 1877, appears an article 
by Messrs. Smith and HoUey, describing the construction of the Vul- 
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can Works at St. Louis. Mr. Holley, who designed them, was one of 
the môst noted of American steel engineers, and was subsequently 
employed by the American Bessemer manufacturera to study and re- 
port advances in the art. In this article Mr. Holley, in describing 
the plant, says it is arranged for the direct process. Mr. J. E. Fry, 
who was employed at the works from 1881 to 1883, eays the cupola 
System alone was employed. The Holley appliances for the direct 
process remained unused where they were constructed in the works, 
and the other needed apparatus was never completed. 

The discussions of the scientiflc societies of an art may be taken as 
a fair index of most advanced theoretical current thought and practical 
results. A careful perusal of the proceedings of such bodies is in- 
structive in those regards. The Journal of The Iron and Steel Insti- 
tute of Great Britain, at its London meeting of 1874, contaius a dis- 
cussion at considérable length of the direct process as applied to Bes- 
semer converters. A careful examination of thèse discussions satisfles 
us — ^First, that the members were keenly alive to the advantages and 
économies of the direct process; second, they recognized the obstacles 
in the way of such use by reason of the eccentric character of furnace 
working and product ; third, while they hoped it would be, they recog- 
nized the problem had not then been solved. The consensus of opinion 
was fairly summed up by one of the delegates, Sir James Eamsdell, 
who said: 

"Wlth référence to Mr. Williams' remarks as to the proposai for running 
the fluld iron direct Into the Bessemer converter, the subject bas been iinder 
the considération of the Barrow Company for some time; in fact they had 
tried some practical experiments, and arrived at the conclusion, as far as 
their knowledge went, it was a very doubtful undertaklng. Oertainly, they 
could not produce the quality of steel that was necessary to satlsf y the mar- 
ket at that time." 

In the president's address certain pending experiments in the line 
of the direct process were referred to, the use by the French of the 
direct process commented on (a success, by the way, attributable to the 
highly manganiferous character of the ore used, and not to any 
causes pertinent to the patented process now under considération), 
and urging of progress in that regard by English manufacturers. In 
an article on Bessemer works. Sir Lowtliian Bell, a recognized author- 
ity in the metallurgical world, summed then présent conditions by 
saying: 

"So far as I know, the Americans, lilie ourselves, hâve done nothing in 
imitating the French by running the iron from the blast furnace direct into 
the converter." 

A perusal of thèse papers shows the keen appréciation by the Eng- 
lish manufacturers that they must fmd some way of using tlie direct 
process. This was emphasized by the paper read by a Brussels eu- 
gineer on the successful manufacture of Bessemer sted at the Seraing 
Works by the direct process, where the manganiferous qualitj of the 
ore used was such that no spiegel had to be introduced at the end of 
the blow. It was recognized tliat thèse favorable conditions did not 
exist in England, and that some other way must be devised of over- 
coming thèse recognized obstacles. 
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In volume 5 of the transactions of the American Institute of Mining 
Engineers, 1876-77, an elaborate paper on the history of Bessemer 
manufacture in America was read by Mr. Eobert W. Hunt. In it he 
attributed much of the then advance to Mr. HoUey, and in recounting 
his share said: "He substituted cupolas for reverberatory furnaces. 
Tliese points," he says, "cover the radical features of his innovation." 
This brings us to considéring the HoUey report of 1877, which deserves 
careful attention, both from its importance in the literature of the art, 
and also fpom the fact, as we shall see later, that it is cited and strong- 
ly urged as an anticipation of the patent in suit. Mr. Holley's çosition 
in the art was unique. He was a metallurgical engineer of distmction, 
and was employed as consulting engineer by practically ail the Amer- 
ican Bessemer manufacturers. It was his duty to yearly visit the Eu- 
ropean works, keep in close touch with the advance of the art, and 
suggest désirable changes. From respondent's proofs we learn that the 
reports of Mr. Holley to the American manufacturers "received most 
careful considération at their hands, and from time to time, and when 
deemed advisable, the American practice was altered in view of the 
information so furnished. Thèse reports were regarded by the varions 
organizations as most valuable ones, and upon their receipt were given 
most serious considération." From this and numerous other références 
in the proofs, we are warranted in regarding Mr. Holley's report, 
so far as it went, as a careful, just, and expansive résumé of then con- 
ditions. A study of the report shows conclusively that in Mr. Holley's 
judgment, the direct System, at that time, if not a failure, was at least 
imperfect and incomplète- that the source of dilïiculty was clearly 
located, and fully understood; that, while the gênerai lines on which 
the remedy was to be sought were indicated, and the desired end stated, 
the means by which it was to be done were not pointed ont ; and that 
(he indirect or cupola System was deemed the préférable and the 
only practical practice in the then state of the art. In thèse respects 
the report utters no uncertain sound. He says: 

"Running iron from tbe blast furnace directly into the Bessemer con- 
verter bas now been practiced long enougli in Great Britain to test the com- 
mercial advantages of the System, to show its incompleteness, and to suggest 
a remedy." 

What that incompleteness is, is accurately stated: 

"It shouUl appear, I think, from the l'acts stated: First. That we are not, 
in the présent state of the art, incurring an important loss by selecting and 
romelting pigs. This remarlv will probably apply even to those works which 
înclude a considérable aiid convenient blast-furnaee plant. If, with a less 
e.xperimental ore supply than we bave, and a better average blast-furnace 
practice than our own (although It may not be better than our best), and so 
great a number of furnaces that one or another may be relied on for approx- 
imately suitable pig,— if with ail the.se advantages the English works are m 
siich serious trouble about silicon that they are devising oxpensive remédies 
in the way of mixing furnace prodiicta, then it seems reasonable to suppose 
that we, with our more expérimental ores, and less reiined practice aiïd 
fewer furnaces, should encounter still more serious embarrassments." 

That thèse troubles were présent in the English practice is made 
clear. Thus, he says of the West Cumberland practice : 

"Thèse savings amount to §1.25 gold per ton on rails, but must be consid- 
erably more were it not for exeess of scrap, due to the silicon running too 
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low, and to second quailty of steel, due to Its runnlng too high. • * • Al- 
though the results are constantly improving, It is admitted at West Cum- 
berland that the cupola practice is still the best for spécial steel, where great 
regularity Is required." 

In the Barrow practice he also reports the continued existence 
of the same trouble, and that any improvement is not from mixing, 
but from better blast-furnace practice. Thus it is said: 

"Whlle the Barrow ores hâve much more silica than those used at West 
Cumberland, and hence make a hotter blowing Iron, thert Is considérable 
trouble from cold charges, and qulte as much from waste and* cold short- 
ness, caused by too much Silicon. • • • With Barrow ores alone the silicon 
in the plg averages 3% per cent, and may be kept pretty regular; but a va- 
rying quantity of varying Irlsh ores Is also used, and thèse are said to cause 
the irregularlty. Whatever the cause, the silicon is constantly varying as 
much as 1 per cent.; that is, from about 2 to 3 per cent" 

Even the Creusot practice, whîch he says is the best, and which, as 
we hâve seen, had the advantage of a high manganiferous grade of ore, 
was not whally satisf actory. Thus, it is said : 

"Yet, with ail the care taken at Terrenoire and at Creuset, wlth manganèse 
as a heating élément, there is more or less trouble from the variation in the 
température of the charges." 

As we read the proofs, there were at the time of this report no 
American Bessemer plants following the direct process. After an 
examination of ail thèse foreign works, Mr. Holley advises continua- 
tion of the indirect or cupola practice. He advises, therefore, that 
his clients confine their efforts to increasing the uniformity and 
standard of blast-furnace practice, and securing a more uniform 
product. By means of this they would obtain increased value for 
the pig eold and a cheapened product in what they used. Thèse 
factors for raising the standard he had previously indicated as "more 
care as to the sélection of ores, the size of ore and limestone, the dis- 
tribution of materials in the fumace, the température of the blast, 
and ail éléments of uniformity." Now, practically summed up, Mr. 
Holley at the time saw in the best English and continental practice 
nothing to remedy the known and conceded defect in the System, viz. 
nonuniformity of product. It is clear that at that time the defect 
had not been practically met. The mode of meeting it was pure 
theory. As he himself sairfi "Ores will never be uniform; hence 
uniform results in the Bessemer department can hardly be expected, 
unless a number of blast fumace charges are mixed. This would 
seem to be the theoretical solution of the problem." Now, while it 
is true that Mr. Holley expreesed in a gênerai way his belief that this 
difiSculty of nonuniformity could be met, it is equally true he disclosed 
no plan of doing it. Indeed, there was no inducement for him to 
do it for his clients, for he says, "We may congratulate ourselves 
that the direct métal users hâve no advantage over us in the présent 
stage of the art." It is therefore clear that, as he then eaw condi- 
tions, he merely advised, as we hâve said, the adoption of better fur- 
nace practice in the cupola system as a preparatory step towards the 
ultimate adoption of the direct process. The contention that he had 
then even theoretically shown how the mixing could be done is nega- 
tived by his own statement: 
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"When the way to its successful adoption Is demonstrated, the direct pro- 
cess wiU undoubtedly hâve great advantages, even over the présent practlce 
on the continent, which employs manganiferous ores. But until this large 
scale mixing is developed, it should not appear that the use of our conj- 
paratlvely irregular blast-furnace métal, and more especially the use of 
part blast furnace and part cupola métal, can resuit in any substantial 
saving." 

Thèse are words of future possibilities, not of already discovered 
practical processes which would anticipate a subséquent inventor in 
the enjoyment of the fruits of his genius. The disclosures or sug- 
gestions of Mr. Holley are to be judged, not in the light of subséquent 
development, but of contemporaneous practice; and, tested by that 
standard, we see no évidence of any process or means of solving the 
admitted difflculty. That such was the case is evidenced by the fact 
that Mr. Holley never used the direct process at the Vulcan Works, 
which he was then constructing, and in the next year's (1878). Jour- 
nal of the Iron and Steel Institute it was stated, in a discussion show- 
ing the improvements in the cupola practice, that : 

"Mr. Holley had of late taken very decided views on that subject, and 
had quite corne to the conclusion that the hoped-for advantages had not 
resulted altogether, because you had not absolutely In your control to get 
a uniform métal from the blast furnace." 

While we thus hâve, from the statement of Mr. Holley, who both 
sides concède was a master of the situation, the confession that se- 
curing the necessary uniformity of product for the direct process had 
not then been solved, it would seem ecarcely needful to go into the 
patents of the prior art to find in them a theoretical solution which 
Mr. Holley's ability, knowledge, and employment had not as late as 
his report led him to find there or elsewhere. 

In 1882 the direct process was installed by the Carnegie Company 
at their Edgar Thomson Works, near Pittsburg. The proof is cleaV 
that the grave known difBculties of the nonuniformity "in the direct 
process were met for several years. Mr. Carnegie, of that company, 
says: 

"There were both advantages and disadvantages. The advantages were 
that -we got less sulphur in the métal by the direct process, and we also 
thought that we would save cost; but the disadvantages were so great that 
we often debated whether to abandon the process or not. We found it impos- 
sible to get uniform quality of rails as well as by the cupola method. We 
found that we could not take métal as the furnaces made it. We tried to 
fin the furnace cars partly from one furnace, partly from another, but this 
was not found practicable; trying to tap furnaces at irregular times pro- 
ducing irregular worklng." 

Mr. Gayley testifies of the difficulties encountered. He says : 

"Under tliis System of opération we found that the work in the Bessemev 
department, compared with the former practice by the use of eupolas, was 
very irregular. One cast of iron would be qulte low in silicon, and would 
cool oiï the converters to such an estent that the next cast would hâve to 
be taken from a furnace that was higher in silicon than was desired in ordor 
to restore the heat in the converter. Sometimes a few casts might be very 
close in their composition, and the results would be very good, but the 
gênerai expérience showed that great variation in composition was the rulo; 
and 80 great was this variation that spécial men were employed at the 
Bessemer department, at high salaries, in order to dévote their time to the 
Judging and correcting of this variation in température induced by the varia- 
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tlon in. sUicon, to overcome the bai results that were obtalned; and, In addi- 
tion, thé force of chemists had to be doubled, and vaiious other expenses 
gone to, in the endeavcr to oyércorae this great variation In composition. 
For Instance, a slight cliange in the composition of the métal charged into 
the fumace produces an irregulairlty ift sllicon In the métal. ThIs variation 
is again produced by a change In ïhe volume or température of the air 
that is blown in, or by a change in the composition of the slag, and also In 
a very marlied manner by the least change in the content of moistûre in 
the atmosphère; as, for Instance, a day in which the atmosphère is very 
humld, the moistûre entering the furnace with blast requires an undiie ex- 
penditure of beat in the zone of combustion, and produces a métal that is 
low in Silicon. Agaln, on a day when the atmosphère is very dry, the oppo- 
site conditions exist, and there is produced a métal unusually hlgh in silicon, 
elther of which is undesirable in Bessemer steel opérations. * • * Our 
analyses showed that each ladle in the cast varled from each of the others, 
and sometimes wlthin very wide llniits; and also that the average analysis, 
even from each furnace, varled to a great extent from the furnace from 
which métal waS taken just before or after; and that this variation in com- 
position of métal golng through the steel works produced great irregularity 
in practlce by reason of the conditions being so variable, — as, for instance, 
one cast of iron, or a ladle or two in the cast, might be of very low silicon 
content, produclng a chllled beat of steel in the Bessemer department, caus- 
Ing a loss of métal, and Injury to the apparatus. In order to offset the ill 
effects that were produced, which consisted partly in cooUng down the 
converters to a great extent, the next cast would hâve to be drawn from a 
furnace that was abnormally high in silicon. This was necessary in order 
to restore the beat in the converter, and remove any seuil that had been 
forméd, and thus required the operators to work wlth métal that was widely 
divergent in composition and likewlse in quality." 

Mr. Julian Kennedy, a mechanical engineer of wide scientific knowl- 
edge and much practical expérience in the use of the Bessemer pro- 
cess, who was called on behalf of the complainant, thus strongly set 
forth the difiSculties in the use of the process: 

"Bver since the Invention of the Bessemer process it has been well recog- 
nized that great économies could b6 attalned by transferring the molten 
métal from the blast furnace to the cOnverter without allowlng it to soliaify. 
Until within a few years, however, this direct process, as it has been called, 
has not been generally used. It is easy to see why this was the case. The 
fluctuation In the chemIcal composition of the métal from the blast furnace 
was too great to allow that degree of «niformity of product in the Bessemer 
steel produced from it, which is absolutely necessary in the case of steel 
rails, for example, which must be as reliable as human skill can make them, 
and where no reasonahle expense can be spared to make them perfectly 
safe and trustworthy. A very few broken rails in a track, wlth the damage 
to property and human life which this might cause, would far more than 
offset any possible saving in a year's work, due to the use of the direct 
process. For this reason the practlce, until within comparatively récent 
years, has been to cast the métal in pigs, then to analyze it, and reject any 
portion not closely approxlmating a rigid spécification in its ehemical com- 
position, and to sélect, mix, and then melt the approved métal in cupola 
furnaces. By this means very great uniformity of ehemical ccTmposition 
of the remelted métal can be obtalned, and good and reliable steel made from 
it wlth regularity and certalnty." 

Mr. M. J. Dowling, now superintendent of the converting depart- 
ment of Jones & Laughiin, where the cupola or direct process is used, 
and formerly empïoyed at the Edgar Thomson converting department, 
in both the direct and cupola Systems, saye: 

"During my expérience with the direct process, the difflculties were many 
more chilled beats, and many more skulled ladles, and much more scrap 
than with cupolas. • * • As far as my recollection serves me, I should 
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say that the amoitnt of chilled beats with the direct process over the cupola 
process would be fuUy 50 per cent I hâve seen as many as 14 consécu- 
tive cbilled beats witb the direct process." 

Mr. Perry D. Mackey, foreman of the Edgar Thomson converting 
Works, and employed there since 1879, nine years of which he served 
as a blower, described the practical difficulties of the work in the 
direct process. In answer to the question, "Is it possible, practically, 
to run the converters without producing chilled heats, where there are 
sudden changes in the silicon of the furnace métal, and, if not, why 
not?" he said: 

"No, you cannot do It. The reasons are the changes are so sudden, and 
varying so greatly, that a blower Is unable to lîeep pace with it. The con- 
séquence is, he will underscrap one heat, spoiling It by being too hot; the 
otlier he would overscrap, causlng its conversion to cblll. * * * On the 
other hand, the direct iron is very irregular, varying from white Iron, or 
low Silicon iron, to as high as 4 per cent, silicon, making the converting mill 
very irregular and very unreliable. The variations being so great in Iron 
of the one cast, it is an impossibility for the blower to foUow It, and in con- 
séquence he bas chilled beats and very bad material. Low silicon Iron 
requires no scrap, while 4 per cent, silicon would requlre from 8,000 to 9,000 
pounds of scrap. The variations between the two the blower régulâtes 
according to his prevlous heat, as I bave stated before. Had he been using 
iron requiring from 8,000 to 9,000 pounds of scrap, and prepared for bis next 
heat the same amount of scrap, the conséquence would be that he would 
hâve a chilled heat. What I mean by a 'chilled beat' is a heat that would 
be a dead loss to the company." 

Mr. Watkin Y. Williams, now in charge of the converting mill of 
the Johnson Company, of Lorain, Ohio, and employed as foreman and 
scrapper at the Bessemer plant of the Edgar Thomson Company for 
nine years, testifled of the work there as follows: 

"Q. In the use of métal taken directly from the blast furnace, will you . 
State wbether sudden changes in the character of the métal made the scrap- 
per apt to make mistakes in the amount of scrapping, and, if so, will you 
please explain the same? A. Yes. \Ve were expected to keep an even tem- 
pérature, and witb the two extrêmes of hot iron and cold iron coming so 
suddenly, It was almost impossible to Iwep them of an even température. 
Q. What efCeet would such mistakes bave upon the steel? A. The steel 
we failed to reduce to a proper température would become brlttle and un- 
safe, while the extrême cold heats would make more scrap." 

Mr. George Lauder, a member of complainant company, testifles to 
the grave character of the difficulties his ûrm met in the use of the di- 
rect process. He says: 

"During the whole perlod of the use of the direct process, we had a great 
deal of trouble on account of the number of détective rails we made, and 
the irregularlty in quallty of the flrst quallty of rails we sent ont. At 
tlmes tbis reached such alarmlng proportions that we frequently dlscussed 
tbe question whether it would not be advisable to return to the cupola prac- 
tice. The only allevlatlon we had during that time was to use more cupola 
métal whenever the furnaces went off." 

Mr. Kennedy, to whom référence was made above, testifles that dur- 
ing the time of his employment at the Bessemer works and as Consult- 
ing engineer, the question of the extension of the Bessemer plant of 
the complainant company was taken up by Mr. Gayley and himself. 
Speaking of a time when the direct process had been in use for sev- 
eral years, he says: 
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"After studylng the résulta whleh had been obtained at the Edgar Thom- 
Bon Works and elsewhere In the use of the direct process, I consulted with 
Mr. James Gayley, and we agreed that In the building of a new works it 
■would not be profitable to use direct métal, but that, on the contrary, the 
disadvantages resulting from the Irregularity In the product were so great 
that it would be better to go to the expense of building and uslng eupola 
furnaces. We dld not then perceive any means adéquate to overcome thèse 
disadvantages." 

The proof of thèse grave difflculties, challenging the successf ul com- 
mercial use of the direct process, is so convincing that they corrobo- 
rate the statemeht of Mr. William Metcalf , a witness whose practical 
expérience, scientiflc attainments, and high position in the American 
metallurgical world enahled him to know and speak with weight in 
hie art. Our examination of the literature of the art and the proofs 
of this record warrant us in agreeing with his summary, which was: 

"For some years previous to the development of the Jones apparatus and 
process, ail the métallurgie world was crying out and studylng and search- 
ing for the same method by which they could successfully and practically 
use the métal direct from a blast fumace in a Bessémer converter, to avoid 
the cost of remeltlng in a eupola, and also the in jury that the melting in a 
eupola does to the iron. The object in using iron direct from the blast fur- 
nace in the Bessémer process Is twofold: First, quality; and, second, econ- 
omy; or vice versa, as people look at those thlngs. AU of the évidence 
of the literature of the Bessémer process goes to show that for years there 
were serions elïorts being made to devise a practical method of using the 
iron direct from the blast fumace, and to get rid of the serions trouble there 
is from the fact that a blast fumace is llable to change suddenly, and pro- 
duce an iron varying so much, in silicon particularly, and also in carbon, 
as to cause very sudden changes In the worklng of the iron In the converter. 
rendering it llable at one time to hâve the vessels and everything sculled 
by a cold beat, or hâve everything burnt out and ruined by a too hot and 
wild beat. The whole object tlien was to get some mean of the product of 
the blast furnace which would avoid thèse extrêmes. Thèse extrêmes did 
occur in practice, as the records show, and were such as to practically elim- 
Inate the beneflt which it was well known would exlst if the métal could be 
used dlrectly from the blast furnaces." 

In this State of the art, application was made for the patent in 
suit by Capt. William K. Jones, now deceased, then superintendent 
of the Edgar Thomson Bessémer plant. He was a steel man of long 
expérience, and in his spécial. employment had full knowledge of the 
difflculties met in the use of the direct process at the Edgar Thom- 
son Works. Simply stated, Jones' idea was the création and main- 
tenance of a great pool of métal between the blast furnace and con- 
verter plants, through which ail incoming and outgoing métal must 
pass. By this means each converter charge from this homogeneous 
mass was so closely akin in heat and constituent parts to the one 
preceding and to the one following it, the difEerences were so graduai 
and regular, that it was an index to the converter man of the thermal 
and Chemical character of the one to follow. To replace the with- 
drawn converter charges, fresh additions of blast furnace molten 
métal were constantly added. Now, while as we hâve seen from the 
proofs, thèse additions were nonuniform in heat and constituent élé- 
ments, and each of them probably — certainly possibly — variant from 
the converter charge just drawn, yet their divergent qualities were, 
by the assimilating character of the dominant mase, toned and aver- 
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aged to its character, and were thus sheared of their capacity to harm. 
To illustrate: If we take a mixing vessel containing 90 tons of molten 
iron, whose content of silicon is 2 per cent., add to this a charge of 
10 tons of molten iron containing 4 per cent, silicon, we hâve a ré- 
sultant mixture 2.2 per cent, of silicon. Now draw off 10 tons from 
the mixer, and add 10 tons more containing 4 per cent, of silicon, we 
hâve a mixture containing 2.38 per cent, of silicoa By again draw- 
ing ofif 10 tons, and repleniehing with 10 tons more of iron contain- 
ing 4 per cent, of silicon, we bave a mixture containing 2.54 per 
cent, of silicon. It is therefore plain that with a mixer thus oper- 
ated, it is possible to hâve wide variations in the composition of the 
blast furnace métal charges added, and at the same time the succes- 
sive withdrawals for the Bessemer converter show quite small and 
graduai changes of composition. The heat of the detained mass is 
affected by the incoming charges just from the blast furnace, but 
the heat of such addition, whether relatively high or low, must mingle 
with, be modifled by, and average with the heat of the larger and 
dominating mass. It will thus be seen that each individual incom- 
ing charge loses and merges its daugerous individuality (i. e. its heat 
and constituent composition) in the average of the dominating mass, 
and the withdrawn charges are from such slow, shifting, average 
mixture. It is therefore apparent that each converter charge is an 
index in heat and composition of the one to follow. This simple, 
common-place, practical principle, which, after ail, is the underlying 
principle of the governor in the use of steam, and the fly wheel in the 
régulation of power, Jones embodied in his process patent. No. 404,- 
414, issued June 4, 1889. Infringement is alleged of the second 
claim. The process, so far as this claim is concerned, is disclosed 
and described in the spécification, and from it we quote. Having 
flrst stated "that the primary object of my invention is to provide 
means for rendering the product of steel works uniform in chemical 
composition," the spécification recites the fact of nonuniformity of 
blast-furnace product, and the results produced thereby. As we 
read this spécification it contemplâtes, as far as the claim under con- 
sidération is concerned, two disclosures, viz.: First, obtaining a homo- 
geneous mixture; and, secondly, using such mixture as an effective 
means to avoid abrupt variations. As bearing on the first purpose. 
viz. obtaining a homogeneous mixture, the spécification first recites 
the difHculties met with, and which render such mixture désirable. 
In that regard it says : 

"The conséquence of tbis tendency of the silicon and sulphur to segregate 
or form poclcets in the crade métal is that the product of the reflning process 
In the converters or otherwise in like manner lacks uniformity in thèse élé- 
ments, and therefore causes great inconvenience and loss, maliing it impos- 
sible to manufacture ail the articles of a single order of homogeneous com- 
position. Especlally is this so in the process of reflning crude iron taken 
from the smelting furnace, and charged directly into the converter, without 
remelting in a cupola: and, although such direct process possesses many 
économie advantages, it bas, on this account, been little practieed." 

It then states how the homogeneous mixture is obtained, viz. : 

"For the purpose of avoiding the practical evlls above stated, I use in the 
reflning process a charge composed not merely of métal taken at one tlme 
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from the smeltlng furnace, but of a number of parts taken from différent 
smeltlng fumaces, or from the same furnace at différent casts, or at différ- 
ent periods of the same cast, and subject the métal before its final reflning 
to a process of mixlng, whereby its partlcles are diffused or mingled thor- 
oughly among each other, and the entire charge is practically homogeneous 
in composition, representlng in each part the average of the unequally dif- 
fused éléments of silicon and sulphur originally contained in each of the 
several parts or charges. By proeeeding in thls way, not only is each charge 
for the reflning furnace or converter homogeneous in itself, but, as it rep- 
resents an average of a variety of ununif orm constituent parts, ail the charges 
of the converter from time to time will be substantially uniform, and the 
product of ail will be homogeneous." 

The speciflcation then describes the gist of the invention, viz. the 
process of nsing this homogeneous mixture as a controlling dominant 
pool. This is preferably accomplished bj a large, refractory lined, 
covered vessel, pivotally mounted, and provided with an intake hop- 
per and an outlet discharge pipe, so located that a considérable quan- 
tity of molten métal must constantly remain in the vessel. The de- 
scription of the vessel, its mode of opération, and functional purposes 
are thus set f orth : 

"It consists of a covered hoUow vessel * * * lined with flre brick or 
other refractory lining, which would be of sufficient thiclmess to retaln the 
beat of the molten contents of the vessel, and to prevent chllling thereof; 
* * * may be of any convenient eize, holding, say, one hundred tons of 
métal (more or less); • * * one end— the rear one — being conslderably 
deeper than the other. • • * At the front end is a discharge spout, 
which is so located that the bottom of the spout is some distance above the 
bottom of the vessel,— say two feet in a hundred-ton tank, and more or less, 
according to the capacity of the vessel,— the purpose of which is that when 
the métal is poured out of the spout a considérable quantity may always 
be left remainlng and unpoured, and that whenever the vessel is replenished 
there may already be contained in It a body of molten métal with which the 
fresh addition may mix. I thus secure, as much as possible, uniformlty 
in character of the métal which Is fed to and discharged from the tank, and 
cause the fluctuation in quality of the successive tappings to be very grad- 
uai. The mode of opération, of the apparatu» is as follows: When the ves- 
sel is in the backwardly-inelined position shown in Fig. 1, it is ready to 
receive a charge of métal from the car 7. Before introducing the flrst 
charge, however, the mixing vessel should be heated by internai combustion 
of coke or gas, and, when the walls of the vessel are suflBciently hot to hold 
the molten métal wlthout chllling It, It Is chargea repeatedly from the car, 
7, with métal obtalned either from a number of furnaces, or at différent 
times from a single furnace. The charges of métal Introduced at différent 
tlmes into the métal, though differing in quality, mix together, and when 
the vessel bas recel ved a sufiieient charge Its contents constitute a homo- 
geneous molten mass, whose quality may not be precisely the same as that 
of any one of its constituent charges, but represents the average quality 
of ail the charges. If desired, the commlngllng of the contents may be 
aided by agitation of the vessel on its trunnions, so as to cause the stirring 
or shaking of its liquid contents. The mixing chamber being deeper at 
its rear than at the front end, as before described, and its normal position 
when not discharging métal for the purpose of castlng being with the bot- 
tom inclined upward toward the front or discharging end, and the bottom 
of the spout being situate above the bottom of the vessel at its f orward end, 
it is adapted to receive and hold a large quantity of molten métal wlthout 
its surface rising high enough to enter the discharge spout. * * *■ The 
tilting of the vessel does not, however, drain off ail the contents thereof, a 
portion being prevented from escaplng by reason of the elevated position 
of the spout, 6; and as the vessel is replenished from time to time each 
new charge mlxes with parts of previous charges remainlng in the vessel, 
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by which means any sudden variations In the qualtty of the métal supplleâ 
to the converter is avoided." 

Upon thèse disclosures is based the second claim, which is as f ollows : 

"In the art of mixing molten métal to secure uniformlty of the same in its 
constituent parts preparatory to further treatment, the process of introducmg 
into a mixing réceptacle successive portions of molten métal ununiform in 
their nonmetallic constituents (sulpliur, Silicon, etc.), removing portions only 
of the composite molten contents of the réceptacle -without entirely draining 
or emptying the same, and successively replenishing the réceptacle with 
fresh ununiform additions, substantially as and for the purposes descrlbed." 
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Stress is laid by respondent on certain other statements in this spéci- 
fication. What their bearings niay be in determining the validity or 
the meaning of the first daim it is neither our duty or purpose to now 
say. As we construe tke second claim, tliese statements do not apply 
to the spécifie process disclosed in the spécifications and enibodied in 
that claim. As we construe that claim, it does not apply to the 
entire art Ctr process of mixing molten métal, but to a mixing process 
which is "preparatory to further treatment." What that further treat- 
ment is is made clear by the spécification. It is to "a process of mix- 
ing" "before its final refining," and its purpose is to "cause the fluctu- 
ations in quality of the successive tappings to be very graduai." It 
would therefore seem that the métal to be mixed was métal direct 
from the blast furnace, and the further treatment was Bessemer- 
izing in the converter. That this "further treatment" could not be the 
raere casting in pigs would seem apparent from the fact that a relatively 
more uniform pig product could be obtained by emptying the vessel, 
and then refilling it, than by the continuous method indicated in the 
claim. 

That the Jones process was a radical and important one, that the 
beneflts and profits arising from its use were great, there çan be no 
doubt. The size of the record, the nmnber and character of experts 
testifying and of the counsel concerned, and the earnestness with which 
this case has been contested, in themselves confirm the testimony of 
its value in the art. But the testimony itself in that regard is quite 
convincing. Indeed, we do not understand the respondent's witnesses 
in effect deny the value of the process. What they allège is that. it 
was not original with Jones, but was well known years before. The 
regard in which it is held by practical and theoretical mlnds is shown 
in the record by a number of witnesses to whom référence has already 
been made. Mr. Metcalf testifies that : 

"The Jones mixer has the advantage in the Bessemer practice of equal- 
izing or mailing more uniform the température of the charges from the 
différent blast furnaces, one hot and one cold and one médium, so that the 
changes in the iron as it goes to the converter are minute, graduai, and 
such as the blower ean see and handle without diffleulty, so that, while he 
may worii from quite a low température to a very high one, he may etill 
produce good results if the change Is graduai, such as he can see from beat 
to beat * * * That the clear advantage in the Jones method is this slow 
and minute change in the character of the métal, as against the sudden 
change in the blast furnace. This is accomplished by putting successive 
charges into a large pool of métal, and withdrawing it from a différent por- 
tion of the pool, in such a way that the iron has some time to mlngle and 
malîe a nearer average mean mixture than it would bave if it were talien 
direct from the furnace to the blower, or if it was simply dumped into a 
huge vessel in whole taps, and drawn out again, and the vessel drained and 
carried ofC without time being given and care used to produce this averaging 
up, and this slow changing of the composition of the métal." 

Mr. Mackey, speaking of the différence between the Jones and the 
prior practice, says : 

"There is a great différence between the two. You pour a low silicon into 
the mixer; then you pour a hlgher silicon In. That gives you a rnore 
uniform iron. Where, on the other hand, you pour flve ladles in small 
amounts direct from the furnace, one of those conversions may Chili, the 
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©ther may be so hot that the blower would be unable to hâve his tempéra- 
ture regulated properly, and that would also be spoUed by being too hot" 

Mr. Kennedy says: 

"The Jones method has made the direct process, which was attended wlth 
great danger and difficultés before the date of his invention, a thoroughly 
practicable and successful one. Instead of It being a question of great 
doubt whether to run the métal direct to the converter or remelt It, as It 
was up to the tlme of Jones' Invention, no one would now thinls: of building 
a new worlis, containing both furnaees and converters, without arranglng 
to mix the métal by the Jones method, which not only effects an immense 
saving in the cost of operating the worlis, but enables a uniformly good 
product to be made, and also a purer product than can be obtained from 
cupola métal, which absorbs and is eontaminated by sulphur from the coke 
which constltutes the fuel of the cupola." 

Mr. Sherrerd's estimate is as follows: 

"I saw the Jones' mixer in use at the Edgar Thomson Steel Worlis not a very 
great whlle after it had been put in,— I think in the fall of 1S89,— and, on its 
opération being explained to me, I was struck wlth the benefits to be derived 
from getting métal free from the sudden changes in composition and tem- 
pérature, and thls point I appreciated very thoroughly when we commenced 
to use direct métal from the blast furnaees at Troy without a mixer, some 
two or three years later. The blower or scrapper has to détermine how to 
handle a beat very quickly, and he bases his judgment somewhat upon the 
beat phenomena connected with the preceding charge of métal. He has 
means at hand to control qulte wide variations In composition and tempér- 
ature, and can take advantage of thèse means if only warned In time. It 
has been my expérience that the métal coming from the blast furnace Is 
liable to vary greatly in both composition and température from east to cast, 
and thèse variations are so great that the blower or scrapper has little to 
guide him to the successful manipulation of the charge. The métal coming 
from the Jones' mixer, on the other hand, changes comparatively slightly 
from ladle to ladle, and he can accommodate himself readily to thèse 
changes." 

Mr. Joseph Massenez, a Belgian engineer, in a leading paper read 
before the British Iron and Steel Institute of 1891, stated that: 

"This dlsadvantage of the irregular composition of the Indlvidual blast- 
furnace charges is obviated in a simple and effective manner by W. R. 
Jones' mixing process. * » * Only a portion of the pig iron placed in the 
mixer is taken for further treatment of steel, whilst new supplies of plg 
iron are brought from the blast furnace. In this way homogenelty sufiQ- 
cient for practlcal purposes is obtained." 

In discussing this paper at that meeting, the eminent English métal- 
lurgical authority. Sir Lowthian Bell, stated that: 

"Slnce they had begun to use the mixer, the defectives, from whatever 
cause, had fallen to something llke half of what they had been before. The 
expense of working the mixer was little or nothing." 

It is contended, however, that the Jones process was anticipated 
by the English patent of Deighton, No. 3,672, of 1873, for an improve- 
ment in the manufacture of Bessemer steel. The authorities leave 
no doubt as to the character of the disclosures necessary in a prior 
patent or publication to avoid a subséquent one, to wit, the informa- 
tion therein given must be so full, clear, and précise that one skilled 
in the art, and acting in the then state of knowledge, can, from such 
a patent or publication, perform the process or make the thing covered 
by the patent sought to be anticipated. Walk. Pat. No. 57; Curt. 
Pat. No. 378; Eoberts v. Dickey, 4 Fish. Pat. Cas. 552, Ped. Cas. No. 
S9 F.-47 
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11,899; Seymour t. Osborne, 11 Wall. 535; Eames t. Andrews, 122 
V. S. 55, 7 Sup. et. 1073; Downton v. Milling Co., 108 U. S. 470, 3 
Sup, et. 10; Cawood Patent, 94 U. S. 704. In the light of thèse re- 
quirements, let us see whether what is essential and vital in the 
process was given to the public by Deighton. In this inquiry the 
burden is on the respondent, for the grant of the patent is prima facie 
évidence that the patentée was the flrst inventer of what he described 
and claimed. Seymour v. Osborne, 11 Wall. 516. In determining 
a question of this character it is a pertinent and reasonable inquiry, 
if it be true that the disclosure of an earlier patent was substantially 
that of Jones, why, during a period of many years, was it not prac- 
tically applied to the same use? Regulator Co. v. eopeland, 2 Fish. 
Pat. Cas. 221, Fed. Cas. No. 2,866. And when a great branch of in- 
dustry recognized the need of just such a process, where that need 
was a subject of discussion at gatherings interested in practical ques- 
tions of the art, the inquiry becomes more pertinent and the barder 
to answer. That no one practiced the alleged anticipation, and that 
no one saw, or even su^gested, such possibilities in it until after the 
later discovery was announced, are cogent facts which warrant the 
most convincing assurance to a court that such knowledge was con- 
veyed in a neglected and dormajit patent. In his original or proyi- 
sional spécification, Deighton made no référence whatever to the di- 
rect process. His device was for use in the cupola or indirect Sys- 
tem alone, and is for converter replacement or substitution to secure 
continuons working of the plant No mention is made of mixing 
métal. The mischief complained of was the time lost in repairing 
converters, and the remedy proposed means for quick removal of dam- 
aged converters and substitution of fresh ones. It will thus be noted 
that neither mixing métal nor the direct process were the primary 
or principal objects of the patentée. In the final spécifications there 
is added what is alleged to be the anticipation. This consisted in 
placing an intermediate vessel between blast furnaces and converters, 
and into which the métal was run. As carrying f orward the originally 
avowed purpose of the patentée, viz. replacement to secure continu- 
ons work, the patentée says of the vessel, "When the vessel in use 
requires repair, it is replaced by another, kept ready for use." It 
was also arranged on scales, so that the exact amount desired for 
converter charges could be tapped. On the subject of mixing the 
disclosures were thèse: 

"Instead of manufacturing Bessemer Iron or steel from plg iron which has 
been melted In cupolas, my invention also consists in taking the molten métal 
directly from the blast furnace to the converter, in which case I prefer to ar- 
range the Bessemer plant in a line at right angle to a row of two or more blast 
furnaces, and place a vessel to recelve the molten métal tapped from two 
or more blast furnaces to get a better average of métal, which will be more 
sultable for making Bessemer steel or métal of uniform quality, the vessel 
or receiver beîng placed on a weighing machine so that any required weight 
may be drawn or tapped from it and charged into the converter." 

The mode of opération is thus described : 

"Yi, y2, ys, y*, are gâtes or ehannels from [for?] the molten métal from 
each furnace, which ehannels lead to a receiving vessel, m, which is placed 
low enough to give fall for the molten métal to flow from the blast furnaces 
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to thls reeeiver, m, which forins a réceptacle for mixing the molten metals 
from two or more of the smelting furnaces. * • • E'rom the reeeiver, m, 
the mixed molten métal is tapped and flows down the swivel trough, n, into 
the eonverter (a). By placlng the vessel, m, on a welghing machine, it can 
be readily ascertained when the exact quantity required lias been tapped 
from it into the eonverter. When the vessel in use requlres repair, it is 
replaced by another kept ready for use. When, from any cause, the con- 
vei-ters are not at work, the métal from the blast furnaces can be run into 
pigs, the space (q) on each side of the building for the converters being 
formed into eonverter beds." 

What disclosures are therein made? In reality, is there anything, 
so far as the présent question goes, except providing blast furnaces, 
a eonverter, an intermediate vessel, and troughs leading from the 
furnaces to the vessel, and from the vessel to the eonverter? Conced- 
ing thèse are the means by which the mxich-desired mixing can be ac- 
complished, nothing whatever is said as to the method in which thèse 
means were used. In so far as the présent patent goes, there was 
necessarily nothing novel in the mechanical instruments employed, but 
the gist and life of Jones' invention was in the process of using the 
mère mechanical means. On thèse vital points, without knowledge 
of which the public would not learn and could not practiee the Jones 
process, the Deighton patent is silent. As to when the tappings are to 
take place, whether the entire furnace product is to be tapped at once 
or only a part drawn and like proportions from other furnaces ; wheth- 
er the entire contents of the vessel are to be used in the eonverter 
bef ore resort is had to the furnaces for additional supply, or whether 
this was a mère matter of convenience, c^epending on the exigency of 
events; whether a large amount, or, indeed, any amount, was retained 
in the vessel, which would approximately average each incoming por- 
tion to the retained mass; whether the patentée had found a conjoint 
process of so adding the molten iron, maintaining a pool and withdraw- 
ing the eonverter charges that a practical graded unif ormity of product 
as well as heat of product could be secured, — are points on which no 
light is given, or, indeed, mention made. Conceding, for présent pur- 
poses, that the patent shows mixing, it must not be overlooked that 
mixing alone is not sufBcient to obtain the results of the Jones process. 
It was already known that the mixture of différent tappings produced 
a more uniform product. In fact, the cupola system is in substantial 
f orm the embodiment of that principle ; but other steps must be added, 
and it is on thèse steps, on which the Deighton patent is simply silent, 
that Jones built and made a success of the direct Bessemer process. 
When the necessity for disclosure is absolu te, silence is fatal. 

It is true, witnesses testifying in the light of subséquent disclosures 
now say they flnd in the Deighton patent the substance of Jones'. 
If Deighton saw as much, if he had a full, clear, and précise knowledge 
of Jones' process, — and he must hâve such knowledge to hâve disclosed 
it in his patent, — it is a singular fact that no one discovered what he 
meant until after the Jones process was in successful opération. 
Searching thoroughly through the literature of the art in the record, we 
flnd no trace of Deighton's patent as a factor therein. The patent itself 
seems to hâve been allowed to lapse in a f ew years ; and when it thus 
became open to free use, the art, judging from its acts, saw nothing 
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to adopt in it, and the statement of Mr. Snelus at the British Iron and 
Steel Institute of 1878 (see journal introduced by respondents, — Record, 
vol. 3, page 1104), was "that no one in England, as far as he knew, was 
using any intermediate receiver between the blast f urnace and th.e con- 
verter." To our mind, the true place of this Deighton patent in the 
art is in the line of the HoUey receiving ladle. Like that appliance, 
it afforded a means for storage and weighing. But, being capable of 
tipping, and pouring charges, the Holley ladle was an advance on it. 
In both the primary objects were storage and weighing. That some 
mixing was incident to the practice is true, for mixing is a recognized 
opération of nature where two or more quantities of fluid are run 
together; but, as we hâve said, mixing ending with mère mixing is not 
the Jones process. Its gist is using that mixture as a dominant, inter- 
mediate pool to tone or transform eccentric incoming charges into 
approximately regular, graduated, outgoing ones. Thus it will be seen 
that, while Deighton's patent was a possible step forward, he wholly 
failed to reach, much more disclose, the vital point of the Jones process. 
It is contended, however, that the respondents hâve secured satis- 
factory results, practically those obtained by the Jones process, from 
an expérimental plant constructed in accordance with the instructions 
of Deighton's patent. This plant was constructed after suit was 
brought, and no opportunity given complainants to inspect the same 
or to witness its opération. Waiving, for the présent, the objection 
promptly made to évidence concerning such plant and its opération, 
we are by no means satisfled that the means used were a reproduc- 
tion of Deighton's, or the process employed was not the identical one 
of Jones. It is clear that, to be illustrative and reliable, an expéri- 
mental plant should be a substantial reproduction. Hère we hâve a 
departure. Deighton uses troughs from the furnace to the vessel, while 
the reproduced plant uses ladles. On respondent's side it is testifled 
that this was a matter of no moment; on the other side it is testifled 
quite positively, and we flnd no contradiction in that regard, that the 
iron coming down a runner from a blast furnace carries with it a large 
amount of sand, wMch chills very rapidly. So, aiso, in regard to the 
cover used on the receiver. There is no warrant for it whatever in 
Deighton. As to its importance there is conilicting testimony. Ee- 
spondent claims it was a matter of indifférence. If so, it, as well as tbe 
ladle noted above, should hâve been omitted. But under the proofs 
we cannot agrée with respondent's contention. Indeed, the absence of 
ail référence to a cover in Deighton and the placing of one on the 
expérimental plant are suggestive. The cover seems to be a feature of 
a mixing vessel essential to the successful maintenance and working 
of a dominant pool. It was used in the expérimental plant. It was not 
mentioned in the Deighton patent. Conceding the competency of the 
évidence (upon which we express no opinion), by reason of the varia- 
tions noted we do not regard the experiment as fairly iUustrative. 

The patents of Witherow, No. 315,527 and No. 327,425, both granted 
in 1885, are cited as anticipations. Turning to the earlier, we flnd 
not a process, but an apparatus, patent. The patentee's avowed pur- 
pose was "to facilitate and cheapen the conversion of crude cast iron 
into ingot iron or steel by the Bessemer or pneumatic process." The 



CAEXEGIE STEEL CO. V. CAMBEIA IRON CO. 741 

suggested means were utilization for converting purposes of the blast 
forcing and heating apparatus of the furnace. This he does by placing 
a blast connection between tlie Whitwell stove and the conyerter. 
Of the économie and métallurgie advantages resulting f rom his device 
he says: 

"My Invention is applicable without change, and with great economy, to 
existing blast-furnace plants. Sucli an application utilizes the hlowing en- 
gines and blast-heating stoves of the plant, and conseQuently saves the ex- 
pense of constructing separate ones for the converter, and at the same 
time does not interfère with usual and ordinary opération of the blast fur- 
nace. It also saves the cost of a cupola for melting the métal to be charged 
into the converter, for it brings the latter near to the blast furnace, so that 
it can be charged directly therefrom." 

A study of the patent shows to the candid mind that this was ail 
Mr. Witherow believed himself to hâve invented, and ail he disclosed 
to the public. That the use of an intermediate storage réceptacle 
was a mère incidental, mechanical, temporary expédient, and that 
storage, and not uniformity of even individual flllings, much less 
continuons, graduai, changing uniformity of product, was its func- 
tion or purpose, is clear from the spécification. Thus he says: 

"Extending from the blast furnace to the charging hole of the converter 
is a charging spout of the usual construction. This spout enables the con- 
verter to be charged from time to time directly from the blast furnace." 

This clearly shows that the avowed object of the invention could 
be carried out, and was intended to be ordinarily carried out, directly 
from blast furnace to converter. The advantage gained lay whoUy 
in the patentee's judgment in the use of the furnace hot blast in the 
converter. Thus he says: 

"The use of the hot or superheated blast is of great advantage in case the 
molten métal in the converter becomes too cold for its proper treatment 
therein, as in case scrap is charged, or the heat-producing éléments are ex- 
hausted, or nearly so; for the beat imported by the blast so increases its 
calorific power as to enable it to restore the métal to its proper condition 
of fluidity. Thus, much of the danger of the metal's chilling in the con- 
verter is taken away. It also augments and intensifies the reactions in the 
converter, shortening the blow, and aids in the dissociation of the impuri- 
ties, which may be tapped ofl: during the blovs'." 

He bas added to the system an intermediate storage vessel, be- 
cause "it is often undesirable to tap the métal from the blast furnace 
every time the converter, which is relatively much smaller than the 
blast furnace, is charged." It was preferably constructed to take the 
whole amount of a east, but might be made for a smaller quantity. 
The vessel was mounted on a hydraulic i>iston placed in a fire-brick 
pit, and was raised therefrom, and its contents tapped into con- 
verters, "of which there may be several," or it could be dropped be- 
low the floor surface, and the pit closed by a suitable cover. By 
this means the patentée proposed to maintain the beat of the métal, 
so as to keep it as long as necessary in the proper molten condition 
for tapping off into converters, "of which there may be several." It 
will thus be seen that the purpose of this vessel was storage, and 
storage alone. There is no référence whatever to the subject of mix- 
ing. That the means used by Witherow might be employed in tbe 
Jones process is not to anticipate Jones' patent if he was the first to 
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suggest such a use. That storage, and storage alone, was in view 
by Witherow is also shown by the fact that he suggests its use in 
the cupola or indirect process, where its desirability for storage is 
manifest, but for mixing comparatively needless. In the second pat- 
ent we flnd an advance in the same gênerai Unes as in the preceding, 
viz. in storage. The obstacle to be overcome is stated by Witherow 
in thèse words: 

"The difflculty of using the molten métal from the furnace in the converter 
consists in keeping the large quantlty of métal from the latter in a proper 
condition for use in the furuace. The time between charges of the converter 
is usually twenty minutes and upwards, and the métal from the furnace 
must be kept In condition to be tapped from time to time as needed. This 
is the object of my invention." 

To this end he provides a vessel, styled a "réceptacle," of suflEicient 
size to hold the entire cast of the furnace, provided with a cover and 
tuyères to blow down on the surface of the métal. This blast 
agitated the bath, and caused the formation of a slag surface, which 
prevented excessive oxidation and loss of beat by radiation. Such 
is the entire disclosure of the patent. It is storage and beat con- 
servation alone. No mention of mixing whatever is made, or are 
the evils of nonuniformity of the furnace product recognized. The 
purpose, object, and means of the two patents are wholly in a dif- 
férent direction. It is significant in both that neither of the terms 
used, viz. "distributing réceptacle" and "storage réceptacle," suggest 
the design of mixing, while the mention throughout of but a single 
blast furnace in both (so frequently recurring as to be of marked 
significance), and the use of several converters with such single fur- 
nace, would indicate that a speedy emptying of the vessel was the 
process in the patentee's mind. If he had any conception of the 
Jones process in view, he was happy in veiling it. To see in thèse 
patents a number of fumaces, and but a single converter, instead of 
the several specified, and that the process involved the tapping of 
such imaginary furnaces into the vessel, and the use of but a single 
converter to deplete it, and the conséquent maintenance of the Jones 
dominating pool, conveys some notion of the distortion demanded to 
flnd the Jones process in the Witherow patents. 

Considered as an anticipation, the English patent of 1856 to 
Tabberner, No. 2,061, deserves but brief référence. So far as perti- 
nent to the question in hand, it teaches the use of a number of small 
furnaces instead of one large one, and from which fréquent tappings 
are made "into one large réservoir, from which the molten métal may 
be drawn for casting from." Although the patentée makes no référ- 
ence Avhatever to mixing and to the advantages to be gained there- 
from. so that there is no disclosure on that point, yet conceding, as 
respondent's expert claims, "that Tabberner understood fully the art 
of mixing metals from a number of smelting furnaces in one large 
réservoir, from which the molten métal may be drawn for use as re- 
quired" (a gênerai principle, as we may say, which had been recog- 
nized for years before), yet on the subject of maintaining and using 
the contents of the molten pool as a dominant and unerring agent for 
receiving nonuniform products, and delivering an approximately 



CARNEGIE STEEL CO. V. CAMF5RIA IRON CO. 743 

uniform one, — in other words, on the gist of the Jones process,— 
Tabberner is silent. The fact that this patent practically antedated 
tbe Bessemer process, and the difficulties which the direct use of that 
process disclosed so many years, is itself suggestive that it does not 
anticipate. 

The discussion of thèse patents, and the reasons which satisfy the 
court that they do not anticipate the Jones process, renders needless 
a discussion of the many others cited as anticipations. 

It is alleged, however, that the Jones process was disclosed by 
Mr. Snelus in discussions reported in the Journal of the British Iron 
and Steel Institute. Such a contention is, in our judgment, based sole- 
ly on selecting excerpts of what he said, removing them from their sur- 
roundings, and reading them as though they were connected and deliv- 
ered together. Read as they were reported, and in the light of their 
surroundings, they do not diselose the Jones process. Mr. Snelus' 
Tiews in the report of 1874 were in substance thèse : He advocated the 
use of the direct process; the trouble he discussed therein was variation 
in Silicon; that there was no great difîiculty in this after they got the 
furnace working properly; the métal could be analyzed, and if too sili- 
ceous could be toned by adding nonsiliceous cold pig. To facilitate this, 
as we gather, he urged running the métal into an American interme- 
diate ladle, and "they could then deal with it as they liked." This 
intermediate ladle was advocated as a means for aiding in treatment, 
and no référence was made to mixing in gênerai or the Jones process 
of continuons maintenance of a dominating pool. That his notion 
of the function of a vessel was as a storing vessel, and not as a mixing 
one, is emphasized by his statement, so late as 1878, in the discussion 
reported in the journal of that year, that "the great drawback to the 
direct casting process was that you could not always get your métal 
at the exact time you wanted it." He believed it would be found that 
the great advantage the Bessemer works in America had was the in- 
termediate receiving ladle, etc., which was designed by Mr. Holley, 
and which was universally used there, although it was never used in 
England. It is true, he adds that he thought the ladle was important 
"both for saving time and for facilitating the admixture of iron,^' and 
that thereby you could "hold it in readiness, so that at a moment's no- 
tice you could take your iron into the converter, and also obtain a 
better mixture." But this bare idea— and that is ail it was — cannot, 
under the décisions noted, be regarded as a disclosure of the Jones 
process of the use of a dominant pool to produce a relatively uniform 
product from nonuniform constituents. Against objection, respond- 
ents introduced the record of the Institute of 1891, subséquent to the 
patent, and allège that Mr. Snelus therein claimed that 12 years before 
he had disclosed the mixer process. Waiving for présent puiposes 
the question of the competency of the évidence, we cannot agrée with 
the conclusion drawn therefrom by respondent. At that meeting Mr. 
Massanez had, in the paper under discussion, and to which référence 
has been made above, given crédit by name to the Jones mixing pro- 
cess, as having in a simple and effective manner done away with the 
disadvantage of the irregular composition of blast furnace charges. 
Mr. George Lauder had given the mixer great crédit for -"the magnifli- 
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cent blast furnace practice brought before tbe institute at its meeting 
in New York, by Mr. Gayley." And Sir Lowtliian Bell stated that, 
"since they had begun to use the mixer, the 'defectives,' from whatever 
cause, had fallen to something like one-half of wlhat they were before." 
Mr. Snelus' remarks were brief, and near the close of the discussion. 
In them he made no claim that the Jones process was his, or that he 
had disclosed it. Far from it; he said he had seen the mixer Sir 
Lowthian Bell had spoken of, and bore testimony to the accuracy of his 
statements. He said that 12 years àgo he made part of an ap- 
paratus for a large mixer, but he was stopped before completing it. 
What the mixer or the process he proposed were, he did not state. 
He further said he had many talks about the success of the opération 
with the late Mr. HoUey, who assured him that there could be no 
difflculty in it; "he was now pleased to flnd that thèse ideas had borne 
fruit." Thèse statements by Mr. Snelus cannot, in our judgment, be 
regarded as a claim by him of an invention which had been expressly 
attributed at the beginning of the discussion to Jones, which had not 
been questioned by one of the speakers, which was certainly not denied 
by Mr. Snelus. In summing up his connection with the process, we flnd 
nothing but an account of a partly flnished and abandoned construction 
of 12 years before, and conversations with Mr. Holley, who expressed 
his belief in the solution of the question. To construe thèse remarks 
into a disclosure of the Jones process would, in our judgment,. be to 
award Mr. Snelus what he never claimed; much more, — never taught 
the public. 

From the literature anticipations of this process, let us turn to al- 
leged anticipations by way of actual use. We discuss in détail but two, 
the cupola ladle and the Whitney car-wheel practice, they being fairly 
représentative, and bearing the seemingly closest relation to the Jones 
process. Failing to flnd anticipations in them, discussion of other uses, 
further removed, is needless. In searching whether a practice antici- 
pâtes, it is fitting to ascertain and recognize clearly what object was in 
view in such use. Thereby we are the better able to ascribe just and 
exact signiflcance to the means used to secure such end. Now, while 
there are variations and nonuniformity in the product of cupolas in the 
Bessemer cupola practice, and while the workings and product of such 
cupolas are at times nonuniform and divergent, yet the gênerai fact 
remains that the product is so substantially homogeneous that the 
métal for converter use can be taken direct from the cupolas, and 
used with commercial success. This fact is shown by the continued 
and successful practice of the cupola process in England for years be- 
fore the use of an intermediate ladle was known. It is shown by 
the testimony of Mr. Forsyth, a well-known theoretical and practical 
metallurgist, called by respondents, who says that, in the exclusive use 
of cupola métal in Bessemer practice, the degree of nonuniformity of 
the métal was not such as to make a mixer necessary. Whether such • 
results were obtained through the comparative thoroughness of pig 
sélection, or whether the cupola itself served as a mixer, the fact re- 
mains that good commercial results were obtained from its product. 
Thèse facts hâve been clearly set forth by respondent's witness, Mr.- 
Hunt, who says: 
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"In most cupola practlce a great varlety of metals are used, varying great- 
ly în both their physical and chemical characters, and it Is often the case 
that, through such mixture In the cupola, that métal Is utlllzed which 
could not bave been used at ail if taken direct from the blast furnace; that 
is, should the blast furnace hâve been worklng so badly that the produced 
iron was unfit for the Bessemer practice, It would be homeopathlcally mixed 
. with better material In the cupola, which after melting would be averaged 
up in the accumulating cupola ladle, and thus ultimately make good steel." 

There was therefore no crying need in that practice for a radical 
change in the line of greater uniformity. While greater unifornaity 
was désirable, it was not an indispensable requisite. But the needs 
and lacking éléments of the process were two, — storage and weighing 
of charges. Out of thèse needs grew the Holley intermediate ladle. 
Thèse were the causes, object, and functions which respectively cre- 
ated it and f unctionally used it. 

That the foregoing statements and conclusions are based on facts 
will appear from the proofs. Prior to the introduction of the Holley 
ladle, the tapping from an individual cupola was not sufiQcient for a 
converter charge, lloreover, a stinted supply of métal from the cupola 
left the converter department idle, and delay or dérangement in the 
converter department necessitated running the cupola métal into pigs. 
Thèse needs suggested the use of a balancing, intermediate factor, and 
found expression in the Holley ladle. By means thereof, métal drawn 
from one cupola, in itself insufïicient for a converter charge, could 
be held until another cupola supplied the needed amount; and, on 
the other hand, if there was delay in the converter department in using 
the métal, it could be held there until needed. The purpose was stor- 
age, and the ladles were functionally used for that purpose. If the 
production exceeded converter capacity, there was storage of more 
métal. If the converter capacity exceeded the supply, there was less 
or even no storage. It will thus be seen that the quantity of métal in 
the ladle was dépendent on the relative workings of converter and 
cupola. It was also modified by the practice of weighing. To insure 
full converter charges, weighing was adopted. It was made possible 
by the ladle, and as short weight was objectionable, and resulted in 
short beats and poor product, tlie keeping of an overweight in the ladle 
resulted. Now, that mixing of some character took place in the ladle 
during thèse opérations, that where it took place the résultant was a 
homogeneous average of ail constituent ingrédients contained, are facts 
to gainsay which would be to question nature's laws; but the indisput- 
able fact remains that such mixing was accidentai, eccentric, and non- 
systematic, and therefore not of a systematic, regular, functional type, 
or for a systematic, functional purpose. That storage and weighing — 
mère mechanical processes — were the ladle functions recognized and 
valued in the mind of the steel maker is shown by the literature of those 
years. In the transactions of the American Institute of Mining Engi- 
neers for the Centennial year is an able and exhaustive paper on 
Bessemer manufacture in America, by Mr. Eobert W, Hunt, one of the 
foremost représentatives of nietallurgy in this country. In summing 
up the art, Mr. Hunt attributed a large part of its advance to Mr. 
Holley, gives the ladle great crédit, and makes this highly significant 
statement, which, coupled with the enlire absence of référence to mix- 
ing, becomes even more significant. He says: 
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"The resuit of bis thought gave us the présent accepted type of American 
Bessemer plant. * * * He substltùtefl cupolas for reverberatory furnaces, 
a,nd last, but by no means least, introduced the intermedlate or aceumulatlng 
ladle, whlch is placed on scales, and thus insures aocuracy of opération by 
rendering possible the weight of each charge of melting iron, before placing 
it into the converter." 

Mr. HoUey himself (see article on Bessemer macliinery in London- 
Engineering, 1873) describes the function of Ms ladle in thèse words; 

"Interposing ladles between the cupolas and vessels is important in many 
respects: First. The cupola cannot be so economically and regularly worlied 
If its hearth has to flU up with the whole 12,000 pound charge of iron every 
hour. Second. The weight of the charges should be somewhat uniform to 
promote uniformity of the accuracy of blowlng, and to recarburlze with a 
iixed percentage of spiegeleisen. Thls can only be aceompllshed by weigh- 
ing the charge between the cupola and the vessel; and the ladles are placed 
on scales for this purpose. Third. Several charges are often run into the 
ladles when the converting department is not ready for them; otherwise, 
the cupola would hâve to be dumped, and part of a day's worii lost." 

Four years later (see article "An Analysis of the American Bessemer 
Plant," in London Engineering, 1877), he also describes the purpose of 
the ladle, thus : 

•The cupola ladles facilitate the distribution of métal to the vessels. They 
form réservoirs which make the melting department and the converting de- 
partment Independent of each other, within limits. This advantage was not 
fully appreclated until the large productions of the last two years were at- 
tempted. Should any delay occur in casting, in preparing a vessel, or from 
any cause, the melting department keeps right on, for thèse three ladles will 
hold six vessel charges, which may be stored and converted when the con- 
verting department is ready for them. Cast iron will 'live' In thèse thiclily- 
lined ladles, when eovered with charcoal, for several hours. But it is nec- 
essary to put thèse ladles on weighing machines, so that either uniform 
vessel eliarges may be run eut, or so that^the spiegeleisen may be propor- 
tioned to such charges as are run out." 

Now, it is highly significant that in neither of thèse descriptions 
does Mr. HoUey (who certainly knew better than others the functional 
purposes for which his ladle was intended) intimate that it was to per- 
form functions analogous to tliose of the Jones mixer. Avowedly, it 
was arranged to enable the iron to be weighed, and also to give a re- 
serve storage capacity; but there was no mention of carrying a con- 
stant body of iron therein for the purpose of promoting uniformity 
between successive charges. 

That storage and weighing were the marked function of the ac- 
eumulatlng ladle is evidenced by the practice of the respondent Com- 
pany. In 1871 it installed a 2i,000 pound ladle, when its converter 
charges were 12,500 pounds. In 1877 it increased this ladle to 28,000, 
the converter to 15,500; in 1889 the ladle to 32,000 to 35,000, the 
converter to 26,000 to 28,000. In other words, in 1877 the capacity of 
the accumulating ladle above a converter charge was 3,500 pounds; 
in 1877, 12,500; in 1889, 7,000 pounds. It will thus be seen that the 
outgrowth of 18 years' expérience with the accumulating ladle had 
led, not to an increase, but to a marked decrease, of its functions to 
form a dominant, governing pool. In 1871 the capacity of the ladle in 
excess of converter charge was 3,500 pounds. Assuming that amount 
was left in the ladle, and that 12,500 pounds were then added, the 
proportion of the residue or dominating pool to the incoming métal 
was as about S to 12. In the latest development of the ladle the residue 
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had dropped to 7,000 pounds, while thé incoming métal had raised to 
28,000 pounds; so that the proportion of the dominating pool to the 
incoming métal had changed from 3 and 2 to 1 and 4. The signiflcance 
of thèse figures requires no comment. The fact is that a moderate 
proportion seems to hâve been left in the ladle to insure continuons 
woi'king and proper weighing, and that the ladle was proportioned ac- 
cordingly. That an intermediate storage vessel was more imperatively 
called for in the cupola practice is well set f orth by Mr. Hunt, wlio says : 

"Agaln, a great advantage of sucb a réservoir is mailing tlie various de- 
partments of tlie establishment, to a certain degree, independent of eacli 
other. If you do net hâve such a réservoir in the cupola practice, and delays 
occur in the converting works, it wonld necessitate taking the blast ofC of 
the cupolas; and, sliould such delay extend over a considérable period of 
time, the melted métal in the hearth of the cupola would either chill up and 
render it necessary to drop the bottom of the furnace, or else it woulîl bave 
to be tapped ofl! In some convenient manner, and thus become awkward to 
handle as scrap. On the other hand, when running on direct métal, should 
delays occur at the converting works, the métal from the blast furnace can 
be cast into pigs of commercial and uniform sizc and shape, which could be 
subsequently melted in cupolas or used for other purposes, and thus the 
regular working of the blast furnace not be dlsturbed." 

While mixing in an accumulating ladle might take place, the 
proofs show that whether it did take place was wholly a matter of 
working conditions, and not of design. Mr. Hunt, called by respond- 
ents, says, in référence to the Cambria practice: 

"Whether or not the métal was left after pouring the charge depenaed 
upon the relative speed at which the cupola was melting, and the métal being 
converted in the converters. If the blowing was close up to the melting, 
the métal would be poured as soon as sufficient amount for a beat was accu- 
mulated. If, on the contrary, the melting was ahead or faster than the con- 
verter, there would be frequently a large proportion of another beat retaincd 
in the ladle after pouring, and into which more métal would be tapped from 
the cupola." 

It would thus seem that no effort was made to seeure the possible 
advantage of mixing at the respondent's works; and Mr. Fry, a wit- 
ness for complainant, who was superintendent for 10 years of this 
practice, testifies most positively— and I flnd no direct contradiction 
of his testimony by Mr. Hunt, who was in gênerai charge of the 
Cambria plant — that there was no récognition at that time by Mr. Hol- 
ley or Mr. Hunt, by himself, or by any other person, of any mixing 
opération by the cupola ladle, such as is secured by a dominant pool. 
G-olding, for six years superintendent of the Pennsylvaniai Steel Com- 
pany, says that, under the charging practice at Steelton, no such 
mixing occurred; that the vessel was generally drained at each 
charge; and that "the object of using the ladle for the purpose of a 
mixer was not once thought of by me, nor by any one, as far as I 
know." Mr. John S. Kennedy, superintendent of the blast furnaces 
of the Pennsylvania Steel Company from 1881 to 1887, testifies sub- 
stantially to the same eiïect. He says : 

"I never knew of the ladle being used for mixing purposes If such wis 
the practice,! would hâve known of it. * * * The capacity of the ladle v.-a^ 
so small, and the size of the pool of meta!, when there v^-iis a pool, was of 
such varying size, that I do not see how any mixing could be accomplished 
* * * ïhe ladle was often drained." 
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In Une with what we hâve said in regard to making the relative 
size of the ladle less at the Cambria Iron Works, and thus negativing 
the contention that its mixing function was fully recognized, it is 
hère to be noted that in the Pennsylvania Steel Company practice 
their ladle was reduced in size from 15 to 10 tons. Moreover, that 
the function of the ladle in the cupola system was not mixing is 
shown by the fact that, in the light of disclosures of late years of the 
great beneflts accruing in the direct system from mixing, the Jones 
& Laughlin cupola plant, a progressive flrm, of this city, continues, 
as testifled in this case, to use ladles between the cupola and con- 
verter, which only contain a single converter charge, and with them 
produce a unif ormly high grade of métal. 

We next turn to the Wliitney car-wheel practice, which is alleged 
to anticipate the Jones invention. This particular use dates back 
almost 50 years, and is fairly représentative of ordinary, well-known 
f oundry practices. The same gênerai method was in use in f oundries 
connected with Bessemer plants. The inquiry, therefore, reasona- 
bly and properly arises: If the analogy and adaptability of this 
practice were so apparent, why were they not recognized and the 
practice used to remedy the long-feit and well-recognized evils of the 
Bessemer direct process? That they were not so recognized affords 
eubstantial grounds for questioning their alleged analogy and adapta- 
bility (in and of themselves and without the aid of other éléments in- 
volving invention) in that regard. That this foundry practice was 
well known, that its gênerai features were practiced in close prox- 
imity to and in common with steel-making, that it concerned a large 
and well-known branch of industry, that no such analogy and adapta- 
bility as are now contended for were discovered and practically ap- 
plied through a long period of urgent calls for relief, are facts which 
should lead a court to carefully scrutinize the opinions of those who 
now say that such practice afforded and suggested to the mind of 
those skilled in the art the means of relief which ail wanted, but none 
saw. 

We must avoid being misled by mère terms and subjects of work. 
While Jones and Whitney both desired the melting of metals, yet 
they had widely différent objecte in view. Whitney's purpose was 
to cast molten métal into a flnished product, Jones' merely to pré- 
pare molten métal for further treatment, to wit, decarburizing it into 
steel. The sine qua non of purpose in Whitney was product unifor- 
mity. Uniformity of quality in car wheels is required, so they will 
stand strain and uniform wear. In the Bessemer direct process, you 
cannot secure, initially or by treatment, uniformity of molten métal. 
So far as yet developed, the best you can do is to make the nonuni- 
formity graduai, àhd not abrupt. In Whitney, nonuniformity, wheth- 
er graduai or abrupt, would be alike fatal. In Whitney, rela- 
tively absolute uniformity is an essential of product and a séquence 
of material used. In Jones, uniformity is a nonessential — in fact, 
a nonattainable — attribute of product, and is a necessary nonsequence 
of material used. In Whitney, we remelt in a cupola métal which 
bas already undergone the refining process of the blast furnaces. 
In Jones, we take métal direct from the furnace, and discard the 
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cupola. It will thus be seen that, apart from the wide différence be- 
tween tbe primary work of a huge blast furnace, the base of ail 
metallurgy, aùd the cupola ol the founder, a mère subdivision of that 
art, we flnd in the Jones and Whitney processes a substantial différ- 
ence of purpose, of process, and of subject-matter of work. 

The vital necessity of a constant, unvarying uniformity in car- 
wheel product is apparent from the liability to accident resulting 
from its absence. Without entering into a detailed statement, it is 
suiHcient to note that the face« of the car-wheel flanges must be 
chilled to stand wear. Chilling is at the expense of tensile capacity; 
hence the unchilled iron back of the flange must aflord the tensile 
strength required in the wheel. The chilled flange, therefore, must 
be of sufflcient, but not more than sufficient, depth. To successfully 
secure enough, and yet not too much, exterior chill, molten métal of 
unif orm character is necessary. But, in addition to the unif orm char- 
acter of the métal in a single wheel, each wheel must in itself be 
uniform with its companion wheels, so as to stand the' same strain. 
Respondent's counsel quote with approval the testimony of complain- 
ant's witness, Mr. James Gayley, to the effect that : 

"It is necessary that each wheel should be like the others, not only made 
during the same day, but the same throughout the month and throughout 
the year. This is very important, as the car-wheel maker who risks a 
change in the composition of the wheels rlsks his réputation and bis trade." 

We start, then, in the Whitney process, with the end in view of 
attaining and maintaining an unbroken dead Une of uniformity. Now, 
to do this, we initially use chosen grades of métal, which, it is to be 
noted, hâve already undergone the reflning process of the blast fur- 
nace. Mr. Whitney testifles that a great variety of metals are used ; 
some of high chilling quality; some of low pig métal and broken car 
wheels, which it is to be noted had undergone several stages of re- 
flning process. 

"We never introduced iron," he says, "into the mixture without first 
testing that iron by itself,— the great variety of tests to ascertain its spécial 
Individual character. Having ascertained that for each iron that we used 
in the mixture, we mixed them in the proportion which our expérience dic- 
tated, so as to produce the best results. That was the flrst step towards 
securing uniformity; that is, I mean by mixing tbem we regulated the pro- 
portion and amount of each iron to be used in the mixture; that is, we would 
hâve 100 pounds of this iron, 200 pounds of that iron, 300 of another, and so 
on; that was determined in the office. We formed that mixture of iron from 
our experiments. Then that mixture was weighed in draughts of about 
2,000 pounds each, each draught consisting of its proper proportions of thèse 
several différent irons, as I hâve named,— 100 pounds of one, 200 of another, 
etc. Then those draughts were cbarged into the cupola upon a bed of coke 
between each draught of iron until the cupola was full, when the blast was 
put on as this iron melted. I may say, in passing, that it was cbarged when 
we were runnlng full beats in three cupolas especially set apart for melting 
wheels. As it melted in thèse three cupolas, a spout leading from each 
cupola conducted it into the large ladle which stood in front of them. That 
ladle held from 12 to 15 tons of molten iron, according to the way in which 
it was lined up with tirebriclv. When the ladle was nearly full, we began 
to pour from it into the smaller ladles, each one of which held enough for 
one wheel. If it was an ordinary sized wheel, it would hold enough for 
one wheel; and, if the wheels were smaller ones, it held enough for two or 
three. As that drew the molten iron from the ladle, and the iron continued 
to melt, the ladle was constantly being filled from the cupola; and It was 
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kept full untU ail the Iron charged Into the three cupolas was melted, and 
the bottoms dropped. Then the iron was continued to be poured out of the 
large ladle untU it was ail used, those two methods makiDg the unlform 
mixture; that is, we mixed it in a solid state, first by our charges, aud then 
in the molted state in the large ladle. * * * As the mixture was charged 
into each cupola, as I hâve stated, It was made up of Irons from various 
furnaces, some iron haylng one quality and some aaother. As it is melted 
in each cupola, It did not ail melt at the same time; and, if we had drawn 
it directly from the cupola into the small ladle from which we poured the 
wheels, one wheel might hâve been poured out of very hard Iron, another 
out of very soft Iron, and so every shade between. There would hâve been no 
uniformlty In our work. But by taking it from the three cupolas, ail melt- 
ing the same charges of Iron, and coUecting them in a molten state, the 
inequalitles of meltlng were ail overcome, and a unlform product produced. 
* * * They were generally tapped very slmultaneously. The iron melted 
very uniformly as a rule in each cupola, so that once iron enough for a 
wheel was melted in each cupola it was drawn out into a ladle. There were 
generally enough for three wheels drawn at a time into the large ladle. 
About a wheel would melt In each cupola, and the three cupolas were tapped 
about the same time." 

Now, from thèse facts it would seem — ^First, the process was so ad- 
jasted that a fllled réservoir contained the character of iron desired; 
and, second, that the care in sélection of material was such that no 
incoming charge was of a character sufficiently variant to change the 
uniformity of the réservoir contents. This last fact is highly sig- 
nificant, and illustrâtes the extent and marks the limitation of the 
process. That it went further than this is not proven, and that it 
illustrated more cannot be contended; for, if the primary sélection 
was such that any tapping was of so variant and eccentric a char- 
acter as to change the level of uniformity of the homogeneous product 
once obtained in a fllled réservoir, then the reservoir's contents was 
not fitted for car-wheel casting. That mixing took place may be con- 
ceded, but it was a mixing of constituents which could only and must 
erentually resuit in unvarying uniformity. To that extent we may 
concède it taught mixing; but there its teachings ended, and that 
was just where the need of the direct process began. When it came 
to treating a successi»'« of tappings so marked and eccentric as to 
change the average of the intermediate Tessel's contents, and resuit 
in the outgoing of a nonuniform varying product, Whitney taught 
nothing, for in his practice the possibility of such a condition was 
obviated by the preparatory painstaking choice of material. In con- 
sidering Whitney's teachings to kindred arts, it must not be forgotten 
that, fairly considered, storage was the principal object of his réser- 
voir, and mixing the mère incident. That storage was the prime 
necessity will appear from the fact that foundry casting was a con- 
gested process, restricted to a few hours of the day, and applied to 
a number of relatively small objects, and each flask fllled by hand 
pouring. During such hours it was continuous, rapid, and the only 
work done. Filling in succession at a cupola tap single ladles of a 
capacity for a single car wheel would hâve been intolérable, even 
if practicable, as business expanded. As cupolas and flasks in- 
creased in number, an intermediate storage réservoir became a neces- 
sity. It would therefore seem that the substantial teaching of the 
foundry practice was storage rather than mixing. The minute, pains- 
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taking, preliminary sélection of material in car-wheel practice showed 
that the substantial mixing, the mixing essential to success, was done 
by the f ounder ("that was determined in the office," Mr. "S^^itney says) 
before the métal was put into the cupola, and not after it came ont. 
It would seem, therefore, that the foundry réservoir would be re- 
garded by workers in kindred arts more as a storage than as a mix- 
ing réceptacle. Whatever grounds there are for contending that its 
teachings were such as to point the cupola Bessemer worker to the 
use of an intermediate réservoir, certainly it did not inform the di- 
rect Bessemer process worker how to avoid his difficulties. The 
problems confronting Whitney and Jones were not the same, as we 
hâve seen; the subjects of work and the objects in view were dif- 
férent. 

That a dead level of uniformity of blast-furnace product would hâve 
obviated the evils of the direct system goes without saying. But 
the crude, unrefined character of the ore, the variant, eccentric char- 
acter of furnace working, and other factors made, and even now 
make, such uniformity a simple impossibility. The uniformity 
reached in Whitney's practice was therefore no solution of the treat- 
ment of nonuniformity of blast-furnace product. The question facing 
Jones was not how to reach uniformity, but how to obtain a graduai, 
nonabrupt nonuniformity. Conceding that Whitney may bave taught 
Jones (what is in fact a simple law of nature) that, by intermingling 
différent constituent éléments, you secure an averaged whole, yet 
there he stopped, for, when the blast-furnace man had that mix- 
ture, — the mixture of Deighton, of Witherow, and others, — his difQ- 
culty was still unsolved. Nor did it teach him what the Whitney 
process did not involve, namely, the process of using that mixture 
as a governor or a dominant pool, by which he could treat charges 
of a character so radical as would avail to vary the en tire pool, and 
obtain from such a graduated, nonabrupt product. Now, while it 
may be urged that this change was a simple one, yet it occurred to 
no one. In the light of accomplishment, changes may seem simple, 
but what is seemingly simple in the brightness of solution may hâve 
been very obscure and hard to discover as an original conception. 
At any rate, in this step, simple or abstruse, was the future of the 
direct process. Its principle, too, was so novel, and the application 
of it so original, that, even after Jones announced it, experienced 
steel men failed to grasp its signiflcance. This is conceded by such 
persons. Mr. Gayley, the superintendent of the Bessemer depart- 
ment, of the Edgar Thomson Works, says: 

"I remember very cleaiiy tlie occasion of first flUing the Jones mixer at 
the Edgar Thomson Worlis. Without any conférence with Capt. Jones, the 
inventer, we hacl concluded at the furnace department that the way it 
■would be operated would be to flU the mixer up, drain it ont entirely, and 
then flll it up again; and, as a mère matter of fact, after being filled. we 
stopped easting; and I gave orders to draw no more métal until the mixer 
was nearly empty, and Just long enough before so that we could charge it 
a second time as rapidly as possible. I recall that, standing alongside of 
the mixer with Capt. Jones, when two or three beats were withdrawn, he 
asked me why there were no filled ladles there to Iteep the mixer full. I 
replled that I supposed the mixer would be drained before recharging, and 
that I had not given any orders for métal to be supplied. Capt. Jones re- 
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plied that h!s Intention was to keep the mixer always fuU, and to issue orders 
to that effeet. * * • As thls was at variance with what I had concelved 
as the method o£ opération, it Impressed itself very elearly upon my memory." 

Mr. Lauder, of the complainant company, says: 

"The question o£ adopting the mixer was brought up frequently before it 
was decided to experiment. I recollect distinctly that I opposed it strenu- 
ously. I aslced if any man had donc it before, not only Capt. Jones, but 
from almost anybody that I thought I could get information from. The 
answers were uniformly in the négative. For thls reason I Isept up my 
opposition to the experiment, on the ground that it was too much of an ex- 
periment altogether for us manufacturers to meddle with. It was only after 
continued and urgent représentations that I acquieseed in the experiments 
we made." 

Mr. P. T. Berg, mechanical engineer at the complainant's works, 

ys: 



"The gênerai expression of opinion at the Edgar Thomson Works was that 
the mixer would be a failure; that It would be impossible to keep the métal 
liquid; and that the métal would seuil badly." 

Mr. Thomas James, master mechanic, says Jones told him he was 
going to build a mixer to hold a hundred tons, and witness told him he 
■would hâve a crâne that would lift that amount, "that it would only 
be a question of time until it would chill up solid." 

That the opération of the mixer was novel and expérimental in the 
eyes of Bessemer manufacturers is shown by the fact that they wanted 
to see what its results would be. Mr. L. Eobert Forsyth, then chief 
engineer of the Illinois Steel Company, who was called by respondent, 
says: 

"Some years elapsed after the installation of the mixer at the Edgar 
Thomson Works of the complainant before another mixer was put up at 
any other works. * * » i belleve the mixer Is now in at four works be- 
sides those of complainant. • * * Undoubtedly, the manufacturers were 
waiting to see how the process would resuit, and what difllculties arose in 
operating the mixer." 

Another fact should not be overlooked which shows the inhérent 
limitations of the Whitney practice, and the extent of its teaching. If 
it taught mixing it stopped there, and did not teach the continued main- 
tenance of the pool as a means of securing a graded product, which is 
the essence of the Jones process. This is shown by the fact that. ex- 
cept for mère mechanical operative convenience, there was no purpose 
in the Whitney practice in maintaining a pool. In Whitney, the rés- 
ervoir once fllled produced the uniformity desired, and uniformity of 
product was secured even if the contents were wholly withdrawn. In 
fact, such was the invariable practice after the cupolas had melted their 
contents. This was, for aught that appears, the practice in Deighton 
and Witherow, but this was not the Jones process. The beat condi- 
tion, absolutely necessary in the steel-maker's art, — for beat is the 
base of that art, — presented a différent problem; and it was found that, 
unless the fresh supply métal was constantly added to the pool, the 
variant heat conditions, so fatal to successful conversion, began to 
appear, and resulted in enforced resort, as the latter part of the métal 
was reached, to the wasteful practice of side-blowing. Moreover, it is 
to be noticed that while ail the purpose of Whitney could be secured 
by fllling and then entirely emptying the réservoir, to wit, a uniform 
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product, tte effect of Jones, to wit, a nonabrupt change of product, 
could not be secured, for the contents of one reserroir would be no in- 
dex of the character of its successor. 

It is also to be noted that the substance of this practice is found in 
Kirk's Treatise on the Pounding of Metals, in an account of the Wheel- 
ing Poundry practice, as foUows: 

"A quantity of molten iron should be kept in the cupola or in a large ladle. 
so as to give the différent brands of iron a chance to mlx. In most ail the 
foundries at Wheeling, West Virginia, the cupolas are never stopped from 
the time the blast Is put on until the bottom is dropped. A large ladle is 
set on trestles in front of the cupola, in such a manner that the iron can. run 
Into it from the cupola, and be poured out into the smaller ladles at the 
same time. The iron is ail run out of the cupola as fast as It Is melted. 
and is mixed in the large ladle. I thinlc this is a good way of mixing iron." 

This volume was cited in anticipation on the application. The 
subséquent issue of the patent évidences the judgment of that office 
that it did not constitute an anticipation. 

But, conceding for présent purposes that what there was of Whit- 
ney's practice was embodied in Jones' process, does that certainly prove 
it an anticipation? We think not. The purpose of Whitney was, as 
we hâve seen, relatively absolùte uniformity of product. That resuit 
was never attained by Jones or any one else in the direct process. His 
object was graduated, nonabrupt change. Jones' object was not, and 
from basic conditions could not be, produced in Whitney's practice. 
Therefore, the objecta were différent. Such being the case, the use 
of Whitney's entire process in co-operation with other éléments or 
change of process or method to accomplish the novel resuit which Joues 
produced can in no sensé be termed a double use. It would be the 
use of an old method, conjointly with other éléments, to produce a 
différent and new resuit. The old élément may remain unchanged, but 
the action of other éléments coopérâtes with it conjointly on the com 
mon object, and produces a new resuit. The new process, to wit, the 
Jones process, is applied to a différent object; and a new resuit, viz. 
graduated, nonabrupt converter charges, resuit from such applica- 
tion. It therefore comes within the spirit of Whitney v. Mowry, 2 
Bond, 45, Ped. Cas. No. 17,592, and Cary v. Wolfl, 24 Ped. 139, and 
kindred authorities. 

In Mowry v. Whitney, 14 Wall. 640 (a case, by the way, involving the 
wheel practice of "Whitney), is found in Mr. Justice Strong's opinion 
what we regard as the underljing principle which difïerentiates the 
Whitney practice from the .Jones invention. The question in issue 
being a peculiar kind of annealing, and the subject of discussion prior 
practices, it was said: 

"It is unnecessary, however, to describe thèse déviées. It does not appear 
that in any of them the Idea existed of making a car wheel with chlUed tread, 
straight plates, and solid hub, annealed and cooled so as to leave it unin- 
jured by the strain attendant upon the unequal cooUng of the thick and thin 
parts. Annealing some kinds of castings was known and practiced before 
1847. This is abundantly proved by the wltnesses, and varions modes of 
annealing plain castings had been described by scientiflc writers both In this 
country and abroad, before that time. But there is no évidence that we 
hâve been able to discover that cast-iron car wheels had ever been subjected 
to an annealing process, In connection with slow cooling, before the process 
was Invented or discovered by Whitney. In ail the experiments made for 
89 F.— 48 
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anneallng other castings, the object sought was différent; and in tliem ail, 
as well as in the process described in the publications given in évidence, 
the effeet on the annealed métal or glass was not to leave them in the condi- 
tion in which It was sought to bring car wheels, with the crystallization or 
Chili o£ the periphery unimpaired, and the plate or thin part unaffected by 
strain. dast-iron railroad wheels are castings of a peculiar liind. The meth- 
ods of slow cooling, or of anneallng and slow cooling, whlch were applied to 
other castings before 1849, were not adapted to their peculiarities, or to 
what they needed. They are not homogeneous throughout. They are of 
différent thlcliness in their several parts, and hardened at the tread, while 
the plate and hub are not crystallized, but are soft and tough. ïhese différ- 
ent qualifies of the différent parts it is necessary to préserve, and what was 
needed when Whitney's invention was made was to préserve them, and at 
the same time relieve agalnst any strain, caused by equal cooling, which 
might Impair the strength of the wheel." 

For the reasons we hâve stated, we are therefore of opinion that 
Whitney's practice was not an anticipation. We are further of opin- 
ion that the Jones process was novel, and involved invention, and, 
for reasons hereafter stated, was the proper sub'ject for a process 
patent. And, in concluding this branch of the case, we deem it 
proper to say that careful study and matured thought satisfles us 
that the Jones invention was a marked, advance in the steel-maker's 
art. In other cases it bas been held that, if the change in question 
is one which would not occur to the practiced eye of the ordinary 
mechanic, such fact might tend to show that the step involved in- 
vention. But hère was a step — a desideratum — which not the skill 
of the ordinary mechanic, but the keenest intellect of men technically 
taught in the schools of différent countries, and practically trained 
at the furnace bosh, was seeking for years to reach, and failed to at- 
tain. A great industry was interested and alert upon the solution of 
the question. The evil was a recognized one, and was discussed at 
the gatherings of the master minds of that industry ; but no one met 
it until the simple and effective key furnished by Jones unlocked the 
gâte which had so long barred advance. 

It is, however, further contended that the claim in issue is not a 
process, within the meaning of the patent law, and therefore not pat- 
entable. An examination of the cases cited satisfy us that it is. 
Section 4886, Eev. St., authorizes the grant of a patent to any person 
who has invented or "discovered any new or useful art, ♦ ? • or 
any new and useful improvement thereof ." Cochrane v. Deener, 94 
U. S. 780, deflned the term "art," as used in the statute, to be synony- 
mous with "process"; and a "process" was defined to be "a mode of 
treatment of certain materials to produce a given resuit; an act or 
séries of acts perforraed on a subject-matter to be transformed and 
reduced to a différent state or thing." This is but a restatement, 
in substance, of what was so clearly stated in Corning v. Burden, 15 
How. 252: 

"It is for the dlscovery or invention of some praeticable method or means 
of producin? a beneiicial resuit or effeet that a patent is granted, and not 
for the resuit itself. It is when the term 'process' is used to represent the 
means or method of producing a resuit that Is patentable, and it will include 
îill raethods or means which are not effeeted by mechanism or mechanical 
combinations." 

Thèse principles (recognized in the suprême court of the United 
States, in Locomotive Works v. Medart, 158 U. S. 68, 15 Sup. Ct. 745), 
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from the pens of two men wlio were singularly liappy in stating in 
simple language the pith of an abstruse subject, as Justices Grier 
and Bradley, are a safe guide in tlie somewhat abstruse fleld of pro- 
cess patents. Applying them to tlie case in hand, we see that the 
opération of Jones is a method of treatment, as opposed to a me- 
chanical opération. There is nothing mechanical in the relation of 
the tank to the fluid. The molten métal enters a fluid; it leaves 
still a fluid. It is not diminished in quantity or affected in quality 
by any active, operative, mechanical opération of the inclosing tank. 
The tank is a mère envelope or chamber, whose purpose or function 
is to hold the fluid during the process. It is like the necessarily 
heavy boiler used in the process in Tilghman v. Proctor, 102 U. S. 
707; the furnace used in the process of annealing of Mowry v. Whit- 
ney, 14 Wall. 620; or the stove used in Neilson's bot blast, Neilson 
V. Harford, Webst. Pat. Cas. 312-371. The marrow and essence 
of the Jones opération lies, not in the enveloping vessel, but in the 
action of the enveloped fluid. That treatment, change, a new resuit, 
take place between the fluid's entrance and its exit, is clear. The 
change that takes place is both thermal and quasi chemical in its 
nature. It is also of a kind or degree that can be effected in ao other 
way than by passage through or incorporation with the enveloped 
fluid mass. The incoming charge loses its individual constituent and 
thermal character. It merges them in the detained mass. It par- 
takes of the character of each of the constituent portions of that 
mass when it enters it, and, on its exit, leaves its influence behind, 
to affect, modify, and grade each new incoming addition. It would 
seem from the nature of things that each résultant, outgoing charge 
was différent from every incoming one, and, therefore, there must 
be change in the state, if not in the thing itself. In truth, in fact, 
in practical effect, the graduated, nonabrupt outgoing charge bas 
changea from the moment of its entrance, and that change, ail im- 
portant and vital, was wrought by opération of the bath, not by the 
vessel. If change of state or transformation without mechanism 
or mechanical opération be a test of process, the change hère is more 
marked than that of the air in Neilson's hot blast. There the change 
was merely thermal, and the air could return to its original condition. 
Hère the change wâs not only thermal, but constitutional or constit- 
uent. A diiïerent atomic, constituent body, designedly made so, 
was the resuit of Jones' treatment. 

The Neilson Hot Blast is cited in text-books and reports as a case 
of typical process. See Tilghman v. Proctor, 102 U. S. 707; O'Eeilly 
V. Morse, 15 How. 62. Accepting it as such, it may be described as 
a process for preparing air for use in blast furnace by flrst passing it 
through a dominant heating médium, whereby its thermal state is 
changed for functional purposes; while the Jones invention of the 
claim may be described as a process for preparing blast-f urnace métal 
for use in a converter, by first passing it through a dominant pool of 
métal, whereby its thermal state and proportions of chemical constit- 
uents are changed for functional purposes. If the law has rightly 
adjudged Neilson the inventor of a process, it should likewise adjudge 
Jones. While the former changed the nature of the blast alone, but 
did not, save in quantity, change the product itself, the other changed 
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the verj nature of the product, and made it susceptible of more suc- 
cessful use in the direct Bessemer process. 

Has infringement been shown? In this connection the question of 
the apparatus employed is of importance only as bearing on its 
adaptability for the practice of the Jones process, for infringement of 
process, not apparatus, is chargea. Respondent's apparatus consists, 
since November, 1895, of a large, covered, refractory lined vessel of 
about 300 tons capacity, adapted to be tipped by hydraulic pressure, 
having a receiving hopper at the rear, and a pouring spout at the 
front. Both a blast-furnace plant and a cupola System supply métal 
for its Bessemer converter plant, — ^the former about two-thirds, the 
latter one-third, the métal used. It is to be noted that the cupola Sys- 
tem continues, since the installation of the réservoir, to deliver its 
meta! by ladle to the converter direct, and not through the réservoir. 
The métal from the blast furnace enters the receiver in approximately 
15-ton ladle lots, and is withdrawn in approximately 12-ton ladle ones. 
Mr. Joseph Morgan, Jr., chief engineer of the respondent company, 
States that, "in accordance with the natural way of using a réservoir, 
it is ordinarily kept well filled up." The minimum amount maintained 
in respondent's réservoir is proved by Mr. Levi D. Upton, as follows: 

"Q. Did you seé any mark upon the mixer, and, if so, was your attention 
ealled to It in any way? A. My attention was called to a challc mark, 
whieii, by the way, I had noticed before, on the side of the mixer. They told 
me they didn't allow them to run that chalk mark below the floor. When 
it came to the floor, they still had retained In the mixer about 175 tons. Q. 
Please state what you mean by the chalk mark coming to the floor. A. What 
they call the mixer floor is where the men worlc to rotate or tilt the mixer, 
and, if the mark they hâve on the mixer goes on the floor out of sight, they 
cannot tell how mnch they hâve left. Q. Am I to understand you that the 
mixer was not to be tilted more than enough to bring the chalk mark on a 
level with the mixer floor? A. That is the meaning I wish to convey, and, 
if they hadn't enough to make out their beat without going below the floor, 
they wait till they get more in. Q. Wlio explained this to you? A. Th(> 
superintendent of the Bessemer department. Q. What is his name? A. F. 
G. Parker. Q. I understand, then, if the chalk mark did not go below the 
level of the mixer floor, there would be 175 tons of métal retained in the 
mixture. Is this correct? A. Yes, sir." 

Mr. Parker was not called to dispute this statement. 
Mr. John E. Fry, an experienced theoretical. and practical steel 
maker, testifles of the operative process, as f ollovrs : 

"On Monday, March 29, 1897, I saw the métal mixer used at the Cambria 
Iron Works. Its principle of construction is similar to the Jones mixer, and 
its opération is Identical with that set forth in Jones' patent. When I saw 
it in use, It contained a relatively large body of molten métal, whieh had 
been brought to It from the blast furnaces while Uquid, and relatively small 
portions of such métal were added to its contents from tlme to time; and 
other portions were poured from it Into a charging ladle, and taken to the 
converters for conversion into steel. In thèse opérations, care was taken 
to maintain in the mixer a relatively large quantity of métal, so that the 
portions added would remain for a sufflcient time subject to the mixing 
elïects of the mixer before being withdrawn; this to 'average up' the Chem- 
ical constituents of the métal, and make the fluctuations graduai, as is done 
in the Jones method. Owing to, or in conformity with shop rules, the with- 
drawals of converter charges of mixed metals were made with approximato 
regularity of time intervais, and the additions and wlthdrawals were 
made as near 'time about' as possible. The additions were about one- 
fourth larger than the withdrawals; say, flve of the latter' to four of the 
tormer, so that the additions were balanced by the withdrawals. An oil- 
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vapor jet was used for heating the empty mixer preparatory to servlng it 
wlth métal at the beginning of the week's work, but, after a quantlty of 
métal was added tbat was above the established minimum of one-half full, 
there was no further need for the vapor jet, and it was shut off. The normal 
position of the mixer when not in use was upright, and In this position it 
received the additions of molten blast-furnace métal. In making a with- 
drawal, the mixer was tipped or rocked forward, and It was returned to its 
normal condition when the withdrawal had been made. A mark was 
placed on the outside of the mixer, so as to move relatively to the motion of 
the mixer in pouring ont métal. This was a chalk mark or white Une, and, 
in addition, there was a graduated gauge board. The mark was placed rel- 
ative to a fixed point, so that about one-half the capacity of the mixer 
would represent the minimum amount of métal desired to be retained for 
mlxlng effects." 

It is quite clear,in view of thèse facts,that infringement takes place. 
That initial mixing, rather than storage, is the purpose of the réservoir, 
is shown by the fact that the cupola métal is not stored, but served di- 
rect in ladles to the converter plant. And that the homogeneous mix- 
ture once obtained is used as a dominant pool to produce a graduated, 
nonabrupt product, is shown by the chalk Une minimum limit of 175 
tons. With such a permanent dominant pool in constant use, we are 
clear that respondent's practice infringes the second claim of the Jones 
patent in both letter and spirit. Indeed, Mr. Morgan himself says: 
"With the exception of additions of cupola métal, I do not knowr that 
there is any material différence between our practice and that described 
in the second claim." The exception noted can hâve no effect on the 
question of infringement. In substance, as carried on by respondents, 
it is a disconnected opération, wholly independent of the mixer; the 
only exception being, where there was not sufflcient cupola métal for a 
full converter charge, the shortage was drawn from the mixer. For 
the reasong stated, we are of opinion that infringement of the second 
claim is shown. 

As bearing on the question of the admission in évidence of the dis- 
claimer ûled in évidence, we are of opinion that there was no un- 
reasonable neglect or delay in flling the same, and it was promptly called 
to the attention of the court, and ofïered in évidence thereafter. We 
wiU admit it in évidence, and in our considération of the patent hâve so 
oonsidered it. The power to disclaim is a bénéficiai one, and ought not 
to be denied, except where it is resorted to for a fraudulent and de- 
ceptive purpose (Sessions v. Eomadlva, 145 U. S. 41, 12 Sup. Ct. 799), 
of which there is no proof in this case. Having been made after suit 
brought, the decree entered will be without costs. Smith v. Nichols, 
21 Wall. 117. Let a decree be prepared and submitted. 
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BOSTON TOWBOAT CO. v. DONNELL. 

(Circuit Court of Appeals, First Circuit. October 4, 1898.) 

Nos. 210 and 211. 

Collision— Thg and Tow— Failuke to Slacken Spbed in Pog. 

Unless undcr spécial circumstances, a tug and tow are bound by ar- 
ticles 13 and 18 of the sailing rules; and a steamship, having in tow a 
barge 280 feet in length, and carrying sail, which saw an approaching 
bank of fog flve or six minutes before entering it, but did not signal the 
tow to take In sail until after entering the fog, and did not slacken speed 



768 89 FBDEEAL REPORTER. 

even after hearlng the foghorn of an approaching sehooner, and was going 
at the rate of between elght and nine knots when the tow coUided with 
the sehooner, was at fault for the collision. 

2. Samb — Changé of Course by Sailino Vessel. 

Where signais were exehanged between a steamship and a sehooner 
approaching each other at night In a fog, the steamer has a right to rely 
on the sailing vessel keeplng her course; and If It is changea, and a col- 
lision foUows, the burden Is on the sehooner to prove that the change of 
course did net contribute to the collision. 

3. Samb— LiBEii for Damages— Issues. 

A llbelant cannot claim that a tow was in fault for a collision, and 
should share in a division of the damages, where his Ubel allèges the 
fault to hâve been whoUy that of those In charge of the tug. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a libel by William T. Donnell against the Boston Towboat 
Company for the sinking of the sehooner Josiah E. Smith in a collision. 
From the decree of the circuit court, both parties appeal. 

Eugène P. Carver (Edward E. Blodgett, on brief), for libelant. 
Lewis S. Dabney (Frédéric Cunningham, on brief), for défendant 

Before GEAY, Circuit Justice, and COLT and PUTNAM, Circuit 
Judges. 

COLT, Circuit Judge. Thèse are cross appeals from the decree of 
the district court in the case of William T. Donnell against the Boston 
Towboat Company, which was a libel to recover damages for a collision 
between the sehooner Josiah E. Smith and the barge Lone Star, in tow 
of the steamship Orion. Donnell is the managing owner of the 
sehooner, and the libel was brought on behalf of himself and other part 
owners. Both the steamship and the barge are owned by the défend 
ant, the Boston Towboat Company. The Josiah E. Smith was a three- 
masted sehooner, 178 feet long, 35 feet wide, and 669 tons net registev. 
She was loaded with a cargo of coal, and was proceeding to th.e east- 
ward on a voyage from Baltimore to Boston. The Orion was an 
océan steamer, built of iron, 276 feet long, 1,167 tons net register, and 
was towing the Lone Star by a steel hawser 125 fathoms in length. 
The Lone Star was originally a steamer, and had been altered into a 
barge. She was built of iron, and was 281 feet long. She had three 
masts, and carried some sails. The steamship and tow were pro- 
ceeding to the westward on a voyage from Boston to Newport Xews 
without cargo. 

The collision occurred soon after 9 p. m., on April 7, 1895, outside 
the westerly entrance of Vineyard Sound, some 2J miles distant from 
Gay Head, and about a mile from Devil's Bridge. The night was 
clear until a few minutes before the collision, when a thick fog sud- 
denly shut in. The wind was about south, and there was a fair breeze. 
The sehooner was heading E. by N. ^ N., with ail sails set except her 
balloon jib. She was on the starboard tack, and her speed was about 
five knots. The steamship and the barge were heading S. W. by W., 
and their speed was between eight and nine knots. The barge had her 
sails set. According to the schooner's aceount, shortly before 1) 
o'clock, the fog setting in, the master ordered the mechanical foghorn 
to Sound three distinct blasts, which was done every minute uutil the 
collision. Shortly after 9 o'clock the fog whistle of an approaching 
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steamer was heard about a point and a half on the port bow of the 
schooner. The signal was three blasts, showing that it was a steamer 
with a tow. The master of the schooner, knowing he was well on 
the starboard side of the channel, in order to give the steamer and 
tow plenty of room, ordered the man at the wheel to luff a little; and, 
while the schooner was luffing and heading about east, the steamship 
Orion was seen crossing the bow of the schooner right ahead, at a 
high rate of speed. Thereupon the master, seeing that a collision 
with the steamer would take place unless he could avoid it, ordered the 
man at the wheel to corne back to his course, by which action a col- 
lision with the Orion was prevented. But, as the schooner was 
keeping off, the barge Lone Star at once loomed up in the fog, and 
struck the schooner, just aft of the fore rigging on the port side, cutting 
in as far as the main hatch, and causing her at once to fill with water 
and sinlc. According to the steamship's account, when the fog set in, 
the master at once blew a signal to the barge to take in ail sail, in order 
to slow down, which she could not safely do while the barge had her 
sails set. Immediately after, the steamship began blowing three short 
blasts of her steam whistle at intervals of not more than one minute, 
showing she was a steamer with a tow. After signaling the barge, 
the master of the steamship heard three blasts of a horn, which seemed 
to bear about three points on his starboard bow. The master ordered 
the helm of the steamship to be put to starboard, and at the same 
time gave two short blasts of his steam whistle, indicating he was 
directing his course to port. He then sigiialed the barge to star- 
board. Shortly after, the master of the steamship again heard three 
blasts of a horn; and this time it appeared somewhat more abeam of 
the steamship, on her starboard side; and immediately afterwards 
he saw the topsails of a schooner, which proved to be the Josiah E. 
Smith, a little abaft of his starboard beam, a short distance away, 
and going in the direction of the barge. 

The court below found the steamer and her tow were at fault for 
proceeding at too high a rate of speed in a thick fog, and the scliooner 
was at fault for changing her course by porting lier wheel after the 
signal of the steamer was heard, and directed the damages to be di- 
vidcd. The évidence is conclusive that at the time of the collision the 
steamer was going between eight and nitve knots an hour in a thick 
fog, and that she continued to proceed at the same speed after hearing 
the foghorn of the schooner. 
Article 13 of the sailing rules (23 Stat. 438) is as follows: 
"Every ship, whether a sailing ship or a steamsliip, shall in a fog, mist or 
faliing suow, go at a moderate rate of specci." 

The rule as to what constitutes moderate speed varies somewhat 
in différent cases. The speed must be such as will enable the steame;c' 
to avoid the other vessel after she has been able to make her out. 
The Cambridge, 2 Low. 21, 23, Fed. Cas. No. 2,334; Dolner v. The 
Monticello, 1 Holmes, 7, 13, Fed. Cas. No. 3,971; The City of Brooklyn, 
1 Prob. Div. 276. 

In The Bolivia, 1 C. C. A. 221, 49 Fed. 169, 171, the rule is thus 
stated by the circuit court of appeals for the Second circuit : 

"Tlie rule is flrmly establislied in this country, and also in Eugland, that 
the speed of a steamship is not moderate, at least iu localities where there 
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Is a likelihood of meeting other vessels, if it is such that she eannot reverse 
her engines and be brought to a standstill within the distance at which, in 
the condition of tlie fog, she can discover another vessel." The Colorado, 91 
U. S. 692; The Eleanora, 17 Blatchf. 88, Fed. Cas. No. 4,335; The Martello, 
34 Fed. 71, ,39 Fed. 505. 

Article 18 is as follows: 

"Every steamship when approaching another ship so as to In volve risk of 
collision, shall slacken her speed, or stop and reverse, if neeessary." 

In the case of The John Mcintyre, 5 Asp. 278, 279, it was held that, 
where a steamer heard the fog signal of another vessel more than once 
from such a direction as to indicate that the vessel was approaching 
her, it was her dnty to at once stop and reverse. 

"If a steamer In a thick fog, so thlck that she can hardly see before her, 
hears another vessel in her neighborhood on either bovf, uot beiug able to 
see her, and she herself not going at her slowest paee, the question is v^hether, 
under those circumstances, the offlcer in charge of the steamer ought not to 
conclude that it is neeessary, in order to avoid risk of collision, that he should 
stop and reverse. I do not hesitate to lay down the rule, not strictly as a 
matter of law, but as a matter of conduct, that, the moment such circum- 
stances as thèse liappen, it is neeessary, under the article, to stop and reverse. 
* * ♦ However difficult it may be for persons in command of steamers to 
do what the law directs, in my opinion we must hold strictly that in a dense 
fog, the moment another vessel is found on the bow, or in near vlclnity on 
either bow, and she herself is going at any speed, it has then become neees- 
sary, under the 18th rule, not merely to slacken speed, but instantly to stop 
and reverse." The Nacoochee, 137 U. S. 330, 11 Sup. Ct. 122; The Alberta, 
23 Fed. 807; The North Star, 43 Fed. 807; The Rosetta, G Asp. 310; The 
Resolution, Id. 363. 

In order to free herself from fault under articles 13 and 18, the 
steamer offers as an excuse that fihe had not time after meeting the 
fog to slow down or stop before the collision with safety to herself and 
her tow, because the barge had not had time to get in her sail. It is 
contended that a tug with vessels in tow is in a difiEerent condition 
from one unincumbered. She is not mistress of her motions. She 
eannot advance, recède, or turn either way at discrétion. She is 
bound to consult their safety as well as her own. She must see that 
what clears her of danger does not put them in péril. A tug, there- 
fore, is not in fault for not doing exactly what a steamer not so in- 
cumbered would hâve done in the same situation. The Lord Bangor 
[1896] Prob. Div. 28; The Syracuse, 9 Wall. 672; The Alleghany, 
Id. 522; The Galileo, 24 Fed. 386, 391; The Lucy, 20 0. C. A. 660, 74 
Fed. 572; The Joséphine B., 7 C. C. A. 495, 58 Fed. 813; The Rose 
Culkin, 52 Fed. 328, 330. Speaking generally, it may be said that 
thèse cases relate to the relative duties as between a steamer without 
a tow and a steamer with a tow, and are not directly in point. Al- 
though there may be s'orne authority for holding that under the cir- 
cumstances the Orion could not hâve been required to hâve stopped 
entirely in the fog, this does not relieve her of her duty of slowing 
down sooner. Unless under spécial circumstances, we think a tug 
and tow must be held to be bound by articles 13 and 18. Considering 
the danger to navigation from a tug with a tow, of the character of 
the Orion and Lone Star, there is good reason for maintaining that 
they should be required to exercise the utmost care. Although it is 
not permitted to condemn a tow of this character as unlawful, we 
should hold tugs which navigate the coast with long and hazardous 
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fleets to the use of extrême care, in thé interests of common safety. 
The Berkshire, 21 G. G. A. 169, 74 Fed. 906; The Gladiator, 25 C. G. A. 
32, 79 Fed. 445. 

But conceding that, after entering the fog, the steamer in this case 
could not hâve slowed down with safety to herself and her tow, the 
évidence shows that she saw the fog banli approaching at least some* 
minutes before it enveloped her, and that she made no movement to- 
wards lessening her speed during this time. Knowing that she 
could not immediately slow down after entering the fog, the steamer 
was at fault in not giving her signal to the barge, and commencing to 
slow down as soon as she saw the fog. That the steamer did not 
take this précaution, we think, is made clear from the following testi- 
mony: 

The master of the steamer testifles as foUows: 

"Q. 53. Now, was that a graduai fog,— did it come on gradually, or not? 
A. No; we shot right into it, or it came onto us. Well, I can't say. It 
was probably five or six minutes. I don't 'knovf as It was more than that, 
that we could see it. Q. 54. You could see it five or six minutes before you 
came into it? A. Yes, sir. • * • Q. 91. And what was the flrst thing you 
did after the fog shut In? A. The first thing I did was to blow to take in sali 
on the barge. Q. 92. What signal did you give for that? A. Two long 
and two short. • • • Q. 95. Is that your usual course of proceeding when 
fog shuts down? A. Tes, sir; at once; just as soon as the fog sets în I blow 
to tSLke in sail." 

Linscott, the second mate of the steamer, on watch at the time of the 
collision, testifles: 

"Q. 23. Now, after the fog came up, and after you had begun to glve your 
regular fog signais, did you give any other signal? A. Not until we heard 
thèse foghoms. Oh, yes, we did; we signaled to the barge, as soon as the 
fog shut in, to shorten sail. * • * Q. 29. How long after the fog shut in 
was it that you gave the signal to the barge? A. Well, it was alwut as soon 
as the captain could blow the whistle,— as soon as the fog closed In. The flrst 
thing that was done was to give the signal." 

The master of the tug testifles: 

"Q. 35. Now, after the fog shut In, what did you do flrst? Did you get any 
signal from the steamer? A. I started hauling down my sails before he 
signaled me to take in sail; and, while I was in the act of hauling down my 
main and mizzen staysail, he blowed to take in sail. • ♦ * Q. 38. What 
sail had you got in before you got any signal? A. I had got in the main stay- 
sail and the mizzen staysail. Q. 39. What were you talcing in at the time 
you got the signal? A. I was just taking in the main staysail." 

Taking this testimony ail together, it proves that the Orion gave no 
signal to take in sail until after she ran into the fog, and that she was 
so dilatory in this respect that the master of the barge began to take in 
sail before she gave any signal. 

If the steamer maintains the proposition, on the authority of The 
Syracuse, The Alleghany, and The Lord Bangor, ubi supra, that it was 
impossible to slow down quickly after entering the fog, on aceount of 
danger to the barge, this leaves the burden resting on her to show that 
she could not hâve commenced slowing down before running into the 
fog. This she not only fails to do, but the évidence on this point is 
clearly against her. It is unnecessary to examine any other of the 
alleged faults on the part of the steamer. 

We will next consider the question whether the schooner was at 
fault in changing her course by porting her wheel after the signal 
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of the steamer was heard ahead. Tliis was not a case of in extremis. 
The libel states that it was in order to give "the said steamer and tow 
plenty of room." The answer states that the schooner's fog signais 
seemed to bear about three points on the starboard bow of the steamer. 
and that the master of the steamer order ed her helm to be put to star- 
"board, which was done, and he gave two short blasts of his whistle to 
indicate that he was directing his course to port, and, within two or 
three seconds later, he signaled the barge to starboard. This alléga- 
tion is supported by the testimony, and it shows that, in order to give 
the schooner a margin, the master of the steamer put her bow to port, 
and signaled the barge to do the same, which he had a right to do, hav- 
ing at the same time a right to assume that the schooner would hold 
her course. The schooner, however, put her bow to the starboard, thus 
neutralizing, in part at least, the efforts of the steamer to give her 
more room. 

The schooner daims that the place where the collision occurred was 
a "narrow channel," within article 21, and that, therefore, the steamer 
was bound to keep on her starboard side of the fairway; that the 
schooner was justifled in assuming she would do so, and was conse- 
quently justified in porting her helm, and going on her own starboard 
side of the channel, in order to give the steamer more fairway. But 
there is no évidence to support the position that the width of Yineyard 
Sound at the place of collision was a "narrow channel." The testi- 
mony of the captain of the Orion, and the chart, point to the contrary. 
It appears that the sound in this locality has a navigable width of 
about six miles. A steamer has a right to rely on a sailing vessel 
keeping her course. The Hlinois, 103 U. S. 298; The Martello, 39 
Fed. 505; The Allianca, Id. 476. The burden is on the schooner to 
prove, not only that her change of course did not contribute to the col- 
lision, but that it could not hâve done so. The Pennsylvania, 19 Wall. 
125, 136; Richelieu & O. Nav. Co. v. Boston Marine Ins. Co., 136 U. S. 
408, 422, 10 Sup. Ct. 934; Belden v. Chase, 150 U. S. 674, 699, 14 Sup. 
et. 264; The Martello, 153 U. S. 64, 74, 14 Sup. Ct. 723; The Fanny 
M. Carvill, 13 App. Cas. 454, 455, note; The Duke of Buccleuch, 15 
Prob. Div. 86 [1891] App. Cas. 310. 

It is assumed on the part of the schooner that the leamed judge of 
the district court found that the barge was at fault, as well as the 
Orion. This does not necessarily follow from the expression used by 
the court in its opinion: "The Orion and her tow were at fault for 
this collision." This was a libel in personam against the owner of the 
Orion, who was also the owner of the tow. By this expression the 
court may hâve had in mirfd joint ownership, rather than the idea that 
both vessels were at fault. In the same paragraph the court only 
spécifies the fault of the steamer. The libel allèges "that the said 
collision and the damage resulting therefrom were caused wholly 
by the fault of those on board the said steamship Orion, and those 
in charge of her." It then spécifies certain faults, ail of which attach 
to the steamship, and none to the barge. This was not merely a gen- 
«eral allégation, which left open an opportunity for proving the barge 
was in fault, but it expressly excluded the barge. The schoouer is not 
at liberty to claim on this appeal that the barge was at fault, in 
View of the spécifie and positive allégations of the libel, and in the 
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absence from the record of anything in the nature of a waiver on 
the part of the défendant. Under thèse circumstances, the proposi- 
tion of the schooner that, there being three vessels in fault, the 
damages should be divided into three parts, cannot be considered. 
The decree of the district court is afflrmed, without additional inter- 
est and without costs to either party in this court. 



THE RITA. 
(District Court, D. South Carolina. October 13, 1898.) 

1. Distribution op Pkize Monet— Ckbws of Acxiliary Cruisbrs— Cokstuxjc- 

TION OP StATUTE. 

ïhe third class of vessels enumerated in Rev. St. § 4641, which makes 
provision for the distribution of prize money, consists of such vessels as 
are "not of tbe navy, but controUed by either executive department," 
and includes sueh auxiliary vessels as may be chartered by the govern- 
ment. As to this class it is provided that "the whole amount decreed 
to the eaptors shall be divided among the shlp's Company." Section 
4631, prescribing the persons entitled to share in such prize money, and 
the basis of division, after fixing the shares of the commanding offlcers 
provides (paragraph 5) that "the residue shall be disti'ibuted and ap- 
portioned among ail others doing duty on board * • » and borne on 
the books of the ship, in proportion to their respective rates of pay in 
the service." Held that, as applied to the distribution of the proceeds of 
a prize captured by an auxiliary cruiser, chartered by the government 
for service in war, to be manned by her regular ofHcers and crew, and 
to take on board in addition two naval oflicers and a guard of marines, 
the "ship's company," vs^ithin the meaning of section 4641, included not 
only the marines, but the crew and oflicers of the vessel, who were "dolng 
duty on board and borne on the books of the ship," and entitled to share 
in proportion to their rate of pay from the ovrners of the vessel; the 
■words "in the service" not being limited In their meaning in such case 
to those in the regular naval service. 

2, Samb. 

The fact that the crew of an auxiliary cruiser capturing a prize were 
entitled by their shipping articles to 50 per cent, additional wages from 
the owners of the vessel for good behavior at the end of the 12-months 
service for which they shipped does not affect their right to share in 
the prize money, nor do the facts that some were aliens nor that they sub- 
sequently refused to enlist in the navy. 

In the Matter of the Distribution of Prize Money. 

Coudert Bros., for marine guard. 

F. D. McKenney, for officers and crew of Yale. 

BEAWLEY, District Judge. This is a question of the distribution 
of prize money. The Spanish steamship Rita, heretofore condemned 
as lawf ul prize of war, was taken for the use of the government, after 
appraisement, in accordance with section 4624 of the Revised Stat- 
utes, and the value thereof, $125,000, is subject to the order of the 
court in the cause. The cargo, which was also condemned, has been 
sold after due advertisement, and the proceeds thereof likewise depos- 
ited, but, inasmuch as claims of neutrals to some portion thereof are 
not yet adjudicated, the exact amount for distribution cannot be stated. 

It is provided, in section 4630 of the Revised Statutes, that the net 
proceeds of ail property condemned as prize shall, when the prize was 
of equal or superior force to the vessel making the capture, be decreed 
to the eaptors, and when of inferior force one-half shall be decreed 
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to the United States and the other half to the captors; and section 
4631 provides for the distribution of the prize money adjudged to the 
captors in the proportions therein set forth, — the commander of a sin- 
gle vessel, if acting independently of a superior ofBcèr, being entitled 
to three-twentieths of the prize money awarded, and, in cases where 
no other vessels of the navy are within signal distance of the vessel 
making the capture under such circumstances as to be able to render 
effective aid if required, the fifth subdivision of said section provides 
that "the residue shall be distributed and proportioned among ail oth- 
ers doing duty on board, including the lieet captain, and borne on 
the books of the ship in proportion to their respective rates of paj- 
in the service." 

As the proof shows that the Eita was an unarmed merchant vessel, 
the captors are entitled to one-half of the prize money, and Capt. W. 
C. Wise, being in command of the capturing vessel and on inde- 
pendent duty, is entitled to three-twentieths of the amount aîlowed 
to the captors. No other vessel being in sight and entitled to share, 
the only question for détermination is as to the distribution of the 
residue, and this question arises out of the somewhat anomalous char- 
acter of the capturing vessel. The capture was made May S, 1898, 
by the United States cruiser Yale, which prier to April 30, 1898, was 
known as the "City of Paris." She belonged to the International 
Navigation Company, and was of the class of steamships which, un- 
der the provisions of the act of March 3, 1891, was subject to be taken 
by the United States as a cruiser or transport, upon payment of her 
actual value. By a charter party and supplementary agreement en- 
tered into April 30, 1898, between the company and the government, 
acting through the secretary of the navy, possession of the ship was 
transferred to the government. By it she was heavily armed, and 
cOnverted into an auxiliary cruiser, and her name changea. The 
charter party provided that the ship should be "manned, victualled, 
and supplied at the expense pf the charterer," which is also to pay 
ail other expenses whatsoever, and return the same in good repair, less 
ordinary wear and tear, at the termination of the chartering, which 
was to be at the will of the charterer. The supplementary agreement 
provided that the ship was "to be manned by her regular ofBcers and 
crew, and in addition thereto was to take on board two naval officers, 
a marine ofQcer, and a guard of thirty marines, and was to be victual- 
led and supplied with two months' provisions, and about four thou- 
sand tons of coal; the actual cost to the owner of such additional 
equipment and services to be reimbursed by the charterer upon bills 
to be certified by the senior naval ofBcer on board." There were also 
provisions protecting the owner against ail expenses and lijability, and 
a provision that during the continuation of the supplementary agree- 
ment the steamship was to be "under the entire control of the senior 
naval ofQcer on board." 

When the Eita was captured the Yale's company consisted of Capt. 
W. 0. Wise and Lieut. Key, both being officers of the United States 
navy, and a marine guard of 25 men enlisted in the service of the 
Tlnited States, the remaining 269 olHcers and men doing duty on board 
and borne on the books of the ship not being commissioned by, or en- 
listed in, the service of the United States; and the cause is before 



THE EITA. 765 

me on the pétition, by way of intervention, of the sergeant and tlie 
.marine guard, which elaims that tlie prize money is to be distributed 
among the regularly enlieted oiïïcers and men, and tbat the offlcers 
and crew of the Yale who were not so enlisted are not entitled to 
share therein. 

The constitution of the United States (section 8, par. 11) devolves 
upon the congress the power to "make rules concerning captures on 
the land and water"; and the act of March 2, 1799, entitled "An act 
for the government of the navy of the United States," the first which 
relates to the subject, provides for the distribution of prize money, 
the shares of each class of distributees being speciflcally prescribed. 
None but ships of war belonging to the United States were in the pur- 
view of this act. The next act is that of April 23, 1800, entitled "An 
act for the better government of the navy of the United States." 
Both of thèse acts were obviously framed to embrace only such cap- 
tures as were made by public vessels of the United States, although 
the provisions for the division of the prize money between the gov- 
ernment and the captors, and the distribution of the latter's moiety, 
are substantially similar to those found in the Revised Statutes. The 
act of June 26, 1812, provides for the issuance of letters of marque 
and reprisai, and for the distribution of the proceeds of ail captures 
in accordance with any written agreement which may exist, and, in 
the absence of any agreement, one moiety to the owners, and the 
other moiety to the oflficers and crew, according to the rules, as nearly 
as may be, prescribed for the distribution of prize money by the act 
of April 23, 1800. This act was superseded by the act of January 
27, 1813, but no material change was made in the distribution of prize 
money. The àcts of Mareh 3, 1849, and of March 25, 1862, make 
some changes in the law, mainly of an administrative nature. Ail 
of thèse acfs relate to captures by "vessels of the navy," or by pri- 
vateers, and up to this time no provision is made for distribution of 
prize money among any other class of captors. The act of July 17, 
1862, extends the right to participate in prize money to another class 
of vessels. It is entitled "An act for the better government of the 
navy," and the sixth section provicies "that any armed vessel in the 
service of the United States which sliall make a capture or assista in a 
capture, under circumstances which would entitle a vessel of the navy 
to prize money, shall be entitled to an award of prize money in the 
same manner as if such vessel belonged to the navy, and such prize 
money shall be distributed and apportioned in the same manner and 
under the same rules and régulations as provided for persons in the 
naval service," etc. It is clear that this act intended to extend the 
benefits of participation in prize money to vessels not of the navy nor 
privateers, and vessels of the class of the Yale temporarily in the 
service were covered by it ; yet section 3, which provides for the dis- 
tribution of the prize money, is in words almost identical with those 
found in the Revised Statutes, the third paragraph being as follows: 
"Third. The share of the commanding offlcer of the fleet or squadron, 
if any, and the share of the commander of the ship being deducted, 
the residue shall be distributed and apportioned among ail others 
doing duty on board and borne upon the books, according to their 
respective rates of pay in the service." 
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As the contention on the part of the marine guard is that the non- 
enlisted oflacers and men of the Yale are not entitled to participate in 
the prize money because they are not "in the service," it is not with- 
out signiflcance that the phrase, "according to their respective rates 
of pay in the service," appears for the iirst time in our statutes in 
the act of 1862, which for the firsftime extended, to others than those 
in the regular naval establishment or privateers, the beneflts of shar- 
ing in prize money; and, if this phrase is to be interpreted as claimed, 
it would nullify the privilèges manLfestly intended to be conferred by 
section 6 of that act. 

There is nothing in the act of March 3, 1863, of any signiflcance as 
to the point involved, and the next act is that of June 30, 1864, vi^hich 
is entitled "An act to regulate prize proceedings and the distribution 
of prize money and for other purposes." This act, with but slight 
changes in the arrangement, fomis the body of the Revised Statutes on 
the subject of "Prize." It repeals section G of the act of 1862, re- 
enacts in almost identical words the third paragraph of section 3 
before cited, and provides, in section 16, which is now section 4641 of 
the Revised Statutes, for the distribution of prize money among three 
classes of captors. In the first class are "vessels of the navy." Thèse 
are deflned by section 4614 to bie "ail armed vessels offlcered and man- 
ned by the United States and under the control of the department of 
the navy," and such as are referred to in the acts of 1799 and 1800. 
In the second class are vessels "not of the navy and not controlled by 
any department of the government." This is the class brought in by 
the act of 1812, — vessels sailing under letters of marque and reprisai. 
The third class is of vessels "not of the navy, but controlled by either 
executive department." Obviouely, this class includes those brought 
in by the act of 1862, — "any armed vessel in the service of the United 
States," not vessels of the navy or privateers; such vessels as any 
department of the government may, to meet a temporary exigency, 
bring into its service, such as the act of 1862 declared "entitled to an 
award of prize money in the same manner as if such vessel belonged 
to the navy" ; such, manifestly, as was the Yale. In ail cases falling 
under this class, the etatute prescribes that "the whole amount de- 
creed to the captors shall be divided among the ship's company." 

It is a settled canon of- construction that courts are bound to give 
efifect to every word in a statute whenever it is possible to do so. The 
granting words hère are to the "ship's company," — not to the officiai 
part of it, if it so happens that some are in the regular service of the 
government, and some are only temporarily in that service, but to the 
whole of the ship's company. 

In the distribution among the "ship's company," the fifth paragi'aph 
of section 4631 becomes operative, and "ail doing duty on board and 
borne upon the books of the ship" must ehare "in proportion to their 
respective rates of pay in the service." The proctor for the marine 
guard asks the court to construe the words "in the service" to mean 
in the regular naval service. That the words may be, and often are, 
used in this technical sensé is true, but thèse words do not necessarily 
jnean anything more than that the distribution should be limited to 
those serving aboard the ship. "Service," etymologically, is the act 
of serving in any sensé; the rendering of duty to another or the per- 



THE EITA. 



767 



fonnance of labor for another. Hence we hâve the diplomatie serv- 
ice, the consular service, the civil service, and the militarj and naval 
service. Considered in its historical relation to the subject of this 
inquiry, we find the phrase first used in the act of 1862, where it is 
plain that it was not the intent of the lawmaker to limit its meaning 
to those who were in the regular naval establishment. Nor is there 
anything, in the nature and reason of things, that requires or justifies 
such a narrov?, strict interprétation of it. What service did this 
marine guard render in and about the capture of the Rita that should 
exalt it above others of the ship's company? It br-aved no danger that 
was not common to ali. Whatever there was of skill or merit in the 
running down of an unarmed merchantman was shared alike by ail, 
or, if there was occasion for the exercise of any peculiar skill^ it 
would rather lie with those charged with the navigation of the Yale 
than with the marines, who were simply soldiers ser\àng aboard ship. 
The common expression, "Tell that to the marines," is supposed to 
hâve had its origin in their ignorance of seamanship. 

There being nothing in the etymology of the words, or in their his- 
torical use, in connection with this subject, or in the nature of the 
service rendered, which would sustain the discrimination claimed, we 
will next consider the authority cited in support of it. The Merri- 
mac, 17 Fed. Cas. 121, is quoted as being "décisive and directly in 
point." There may be some occult force in this décision not dis- 
cernible by the ordinary appréhension. It does not seem to me to 
hâve any bearing whatsoever upon the question. The Merrimac was 
captured ofl Wilmington, N. C., by the United States gunboat Iro- 
quois, and condemned as prize of war. The merchant steamer Eagle, 
which had no commission from the government, claimed a share of 
the prize money, on the ground that she had interfered actively and 
serviceably in intercepting and delaying the captured ship, and had 
thus assisted in the capture. Ail that was decided in that case was 
that a merchant vessel not in the service of the government, and hav- 
ing no commission therefrom, is not entitled to share in the proceeds 
of a prize, although présent at and co-operating in the capture; the 
décision resting upon the ground that the statute prescribes that the 
public ships and armed vessels in the service of the United States are 
exclusively entitled to share in the distribution of prize money. The 
learned proctor for the marine guard has also misapprehended the 
facts in saying that the offlcers and crew of the Yale are "not borne 
upon the books of the ship making the prize." Capt. Wise in his 
report of the capture to the secretary of the navy, of date May 8, 1898, 
says: "I hâve the honor to submit the accompanying list of offlcers 
and men then serving on board this vessel, with a certifled statement 
of their monthly pay, and request that each may be allowed his full 
share of prize money as determined by the statute laws of the United 
States." This includes ail of the officers and men who were doing 
duty aboard the Yale at the time of the capture. 

In one aspect of the case, this letter of Capt. Wise might be of 
some persuasive force, as indicating those who, on the ground of meri- 
torious service, would be entitled to a share of the prize money; and 
so would be considered the letter of the secretary of the navy of date 
June 13, 1898, wherein the proctors of the civilian offlcers and men 
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are advised that the department of tke navy is not înclined to antag- 
onize any stepe which may be taken to secure to their clients tlie same 
rewards which would accrue to them under the statutes regulating the 
distribution of pirize money had they formally entered the naval serv- 
ice. The évidence fully establishes the fact that the petitioner Wat- 
kins and others of the crew of the City of Paris, mentioned in his péti- 
tion, although not formally enlisted, were "doing duty on board and 
borne upon the books." They were charged with the navigation of 
the ship. There was no other crew on board capable of performing 
that service. From them was selected the prize master and crew 
which brought the Eita into port for condemnation. If they were not 
"in the service" of the government while performing that mission, they 
incurred the hazard of being considered as pirates. 

Although the law is well settled in this country that ail captures juri 
belli belong to the government, to which inures ail the droits of ad- 
miralty, and that captors can only claim as of right throug'h its grant, 
yet cases are not few where prize money has been awarded to non- 
commissioned vessels and captors not embraced in any statute. Such 
was The Dos Hermanos, 2 Wheat. 77, 10 Wheat. 310, where an award 
of one-half of the prize proceeds by the district court was sustained 
in the suprême court as being "in the nature of salvage for bringing 
in and preserving the property." And Atty. Gen. Wirt (1 Ops. Attys. 
Gren. 463), says it has been the "constant practice" of this government 
to reward the gratuitous enterprise of such noncommissioned individ- 
uals by awarding them a part, and sometimes the whole, of the prize. 
It is the récognition of such practice that doubtless led the secretary 
of the navy to eay, in the letter already cited, that the department 
was "disposed to consider in a libéral spirit the équitable features of 
such a case." Ohief Justice Marshall in The Dos Hermanos says 
that the award in that case "was an exercise of sound discrétion." 

If it were necessary to invoke "équitable" principles, I would hold 
that ail of the ship's company, being engaged in a common enterprise, 
contributing each according to his capacity to the success of it, and 
sharing a common danger, should share alike in the reward; but it 
seems to me that, by fair interprétation of the statute, ail of the 
ship's company doing duty on board and borne upon the books are 
entitled as of right to share in the prize money in proportion to their 
pay, and a decree will be entered accordingly. 

I hâve considered the suggestion of the proctor for the marine guard 
that, inasrauch as by the shipping articles the international navigation 
company agreed to pay its employés 50 per cent, additional wages 
for good behavior at the expiration of the 12 months for which the 
crew was shipped, such agreement should be considered as in lieu 
of prize money. It does not so state, and as this bonus can only be 
claimed af ter a year of good behavior, and many may not live to 
realize it, I do not feel that rights under the law can be affected by 
it; and still less weight is to be given to the suggestion that some of 
the crew are aliens, and refused to enlist in the service of the govern- 
ment when opportunity was given, a few months after the capture of 
the Eita. Whatever their rights may be, they accrued as of the date 
of the capture, and cannot be affected by events subséquent thereto. 
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UNITED STATES FBEEHOLD LAND & EMIGBATION CO. v. GALLEGOS 

et al. 

(Circuit Court of Appeals, Eighth Circuit. October 17, 1898.) 

No. 1,060. 

1. Circuit Couiît of Appbals — Jubisdiotion— Question of Jurisdiction of 

CiRcaiT Court. 

Where a demurrer, challenging the jurisdiction of the circuit court, and 
also the suflîeiency of the facts alleged in the Ijill to constitute a cause of 
action, is sustained on the latter ground, an appeal by the plaintifC lies 
to the circuit court of appeals, which may détermine the question of 
jurisdiction, or certify the same to the suprême court. 

2. Jurisdiction op Fédéral Courts— Surr by Corporation Organizbd undbb 

ACT OP Congress. 

An allégation In a blU that the complalnant is a corporation organlzed 
under an aet of congress makes the case one arlsing under the laws of the 
TJnlted States, and confers jurisdiction upon a fédéral court.i 
8. Suit to Enjoin Trbspass— Sufficienoy of Bill — Appropriation of 
Waters of Stream. 

A blU to enjoin a continulng trespass on the lands of complalnant, 
whlch allèges that complalnant is the owner of ail the land on both sldes 
of a navigable stream, and has for many years been in the open and no- 
terions possession and use of the stream and both banks thereof, and 
that défendants, under an unfounded clalm of rlght to divert the waters 
of sald stream for domestle and Irrlgatlng purposes, hâve dlverted and 
stlU continue to divert large quantifies of such water from the stream, 
to the damage of eomplalnant's lands, states a good cause of action un- 
der the common laAv; nor Is it rendered Insufficient by the faet that It 
does not allège that eomplainant has appropriated ttie waters of the 
stream to a bénéficiai use, and the constitution and laws of the state give 
the rlght to such use to the prlor appropriator, since it does not appear 
from the blll that défendants come within the protection of such pro- 
visions, and their rlghts thereunder can only be brought In issue by an 
affirmative défense. 
4. Same— RiGHT to Enjoin Tbbspass. 

A blll whlch discloses a continulng trespass on the lands of complaln- 
ant by a large number of défendants, and a constant and wrongful 
diversion of water from a stream thereon, which is contlnually depre- 
clatlng their value, is sufflcient to entitle the complalnant to an Injunc- 
tlon agalnst such trespass. 
6. Same— Hearing on Dbmurrbr — Défense not Disclosed by Record. 

A State statute providlng for sults to détermine the respective rlghts of 
claimants to the waters of a stream, and forbidding the Issuance of an 
injunction affectlng the distribution of water in accordance with a decree 
in such a suit, cannot be invoked in support of a demurrer to a blll for 
an injunction whlch does not disclose the existence of any decree affectlng 
the rlghts of the parties. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

This is an appeal from a decree sustalning a demurrer to and dismlssing 
a blll to restraln the appellees from divertlng from their natural channel 
any of the waters of the Culebra river. In the state of Colorado, other than 
such as they may show themselves lawfully eutitled to for irrigation and 
domestic purposes. The blll contains an averment of thèse facts: The ap- 
pellant, the United States Freehold Land & Emigration Company, is a cor- 
poration organlzed under an act of congress approved on July 8, 1870 (16 

1 As to jurisdiction of fédéral courts In suits by or agalnst fédéral cor- 
porations, see section 7 of note to Bailey v. Mosher, 11 C. C. A. 314. 
89F.-^9 
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Stat. 182). On December 80, 1843, the governor of the départaient of Ne^r 
Mèiioo granted to Louis Lee and Narciso Beaublen a tract o£ land contalning 
nearly 1,000,000 acrcB, whlch Included ail the land on both banks of the 
Oulebra river, (rom its source to Its mouth; and on January 12, 1844, they 
were placed In possession of thls land. By the treaty of Guadalupe Hidalgo, 
whlch to.>k effect on July 30, 1848, the department of New Mexico, whlch 
Included the land comprlsed In thls grant, was ceded to the United States, 
and they agreed to recognlze and proteet ail prlvate rlghts and titles In 
existence at the date of cession. By "An act to confirm certain prlvate land 
clalms In the terrltory of New Mexico," approved June 21, 1860, the United 
States conflrmed thls grant to Charles Beaublen, who had by Inherltance and 
by mesne conveyances succeeded to the rlghts of the original grantees. The 
appellant has succeeded by subséquent conveyances to ail the rlghts of Charles 
Beaublen In the most southerly 500,000 acres of thls grant, wlth the ex- 
ception of certain small tracts donated by hlm for town sites and simllar pur- 
poses. The Culebra river has Its source and flows Its entlre length througb 
thèse lands of the appellant, and It Is the owner of the lands on both banks 
thereof, from the source to the mouth of thls river. Bver slnce January 12, 
1844, the appellant and Its grantors, accordlng to the averments of the blU, 
hâve "been In the actual, open, and noterions use, occupation, and enjoyment 
of sald premlses, embraclng sald Culebra river and both banks thereof, from 
Its source to Its mouth, under clalm and color of tltle thereto, and during 
sald entlre perlod hâve pald ail taxes lawfuUy levled on sald premlses. The 
waters of sald stream are of great value to your orator, as the means of Irri- 
gation of the lands of your orator adjolning and in the vlclnlty of sald 
stream, and for other purposes. The waters of sald stream are InsufQclent, 
as your orator Is Informed and belleve*, for the purpose of Irrlgatlng ail 
the lands of your orator tp which the same may be dlverted; and, wlthout 
such water for Irrigation and domestlc purposes, sald lands are greatly 
depreciated In value, and are rendered unavallable, except for grazing stock 
la Umlted numbers." The appellees, Diego Gallegos and others, "as owners 
of the San Luis People's dltch, hâve dlverted and stlU continue to dlvert from 
the natural cbannel of sald stream, and wlthout the consent of your orator, 
large quantltles of the water of sald stream, whlch water so dlverted by de- 
fendants is used or wasted by them, and Is not returned to sald stream, 
but Is wholly lost to your orator, to Its (your orator's) mànlfest wrong, dam- 
age, and Injury. And your orator further shows. In Information and belief, 
that the sald défendants and thelr confederates, assoclated together as the 
owners of the sald San Luis People's dltch, wlthout the consent of your 
orator clalm the rlght to dlvert and use for domestic and irrigation pur- 
poses a very large quantlty of water from sald Oulebra river, to wlt, 23 
cubic feet per second of tlme, and more than sufficient water for the 
Irrigation of nine hnndred acres of land, and for domestic purposes, whereas, 
your orator charges the contrary thereof to be true, and that said défend- 
ants and thelr confederates are not entltled to any water from said stream 
for said purposes, and that twenty-three cublc feet of water per second of 
tlme is greatly more than sufflcient for the reasonable and proper irrigation 
of said quantlty of land, and for domestic purposes in connection therewlth, 
and greatly more than has ever at any one tlme been used by défendants 
for such purposes; and your orator further charges that no such quantlty 
of land has ever at any one tlme been Irrlgated from the waters dlverted by 
sald San Luis People's ditoh from the sald Culebra river. That the value 
of the water rlghts in controversy in thls action exceedg the sum of $2,000." 
The court below sustained a demurrer to thls blU on the ground that It con- 
talned no allégation that the appellant had approprlated the water of the 
Oulebra river to a bénéficiai use prier to the tlme when the appellees dl- 
verted It 

Charles J. Hughes, Jr., for appellant. 
Charles O. Holbrook, for appellees. 

Before SANBORN and THAYER, Circuit Judges, and SHIRAS, 
District Judge. 



TINITED STATES FREEHOLD LAND & EMIGRATION CO. V. GALLEGOS, 771 

SAls'BORN, Circuit Judge (after stating the facts). A motion was 
made to dismiss this appeal because the jurisdiction of tlie circuit 
court was ctiallenged by the demurrer. This, however, was net ail 
that was done by this demurrer. It raised not only the question of 
jurisdiction, but also the question of the sufSciency of the allega- 
• tions of the bill to constitute a cause of action on the merits. The 
motion must therefore be denied, because the case falls within that 
class concerning which the suprême court holds: 

"If the question of jurisdiction is In issue, and the jurisdiction sustained, 
and then judgment or decree is rendered In favor of the défendant on the 
merits, the plaintilï, who bas maintained the jurisdiction, must appeal to the 
circuit court of appeals, where. If the question of jurisdiction arises, the cir- 
cuit court of appeals may certlfy it." U. S. v. Jahn, 155 U. S. 109, 114, 15 Sup. 
et. 39, 41. 

The power to certify, as was said in the same case at page 113, 
155 U. S., and page 40, 15 Sup. Ct, implies the power to décide this 
question of jurisfiction; and, as it does not appear to be difflcult 
or doubtful, we proceed to consider it. It is contended that the 
circuit court had no junsdiction, because the bill contains no alléga- 
tion of the diverse citizenship of the parties, or of any other juris- 
dictional ground. But it has an averment that the appellant is a 
corporation organized under au act of congress (16 Stat. 192), and that 
fact makes this a case "arising under the laws of the United States," 
and confers jurisdiction upon the fédéral court. 25 Stat. 433, c. 
866; 1 Supp. Rev. St. p. 611; Railway Co. v. Myers, 115 U. S. 1, 
5 Sup. Ct. 1113. 

We turn therefore to a considération of the suflQciency of the aver- 
ments of the bill to constitute a cause of action. It is insisted on 
behalf of the appellant that by virtue of the Mexican grant, and its 
coniirmation'by act of congress in 1860, the Freehold Company ac- 
quired the rights of a riparian owner to the waters of the Culebra 
river, which is not a navigable stream, according to the settled rules 
of the common law, and that a diversion of thèse waters by the ap- 
pellees is a continuing trespass, against which it is entitled to the 
injunction it seeks. Counsel for the appellees contend, on the other 
hand, that the common law upon this subject is inapplicable to the 
arid région in which this land is situated, that the rights of riparian 
owners there are not governed by its rules, and that it is, and always 
has been, the law in the country now included in the state of Colo- 
rado that, in the absence of express statutes to the contrary, the 
flrst appropriator of water from a natural stream to a bénéficiai pur- 
pose has, with the qualifications contained in the constitution of that 
state, a prior right to the water, to the extent of such appropriation. 
The question is of serions import, and the eiïects of its décision must 
be grave and far-reaching. The opinion which détermines it, or in- 
timâtes the views of this court upon it, ought not to be delivered 
in a case in which its décision is unnecessary, and a careful examina 
tion and analysis of the bill in this case hâve led us to the conclusion 
that it does not fairly présent this issue. Accordingly, we deem 
it our duty to refrain from considering or expressing our opinion 
upon it, and nothing that is said in this opinion is intended to ex- 
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press or intimate our views concerning it. Conceding ail that tlie 
counsel for thé appellees daim, — conceding that his contention is 
Sound, — the charges of this bill seem to be suflflcient to warrant the 
relief it seeks, or an answer on the part of the appellees. It avers 
that the appellant and its grantors hâve been the owners of the banks 
of this stream since 1844, and that during ail this time they hâve 
been, and still are, in the "actual, open, and notorious use, occupation, 
and enjoyment of said premises, embracing said Culebra river and 
both banks thereof." It allèges that the appellees claim the right 
to divert from this stream and to use 23 cubic feet of water per second 
for domestic and irrigation purposes, that they are not entitled to 
any water from this stream for those purposes, and that they hâve 
diverted and are diverting or wasting large quantities of the waters 
of this river, which are entirely lost to the appellant, to its damage. 
This is ail the bill contains which goes to show any appropriation of 
the water by the appellees, and it certainly comes far short of either 
averring Or admitting a lawful prior appropriation by any of them. 
Under the law of prior appropriation, which the appellees invoke, 
one may not take water to waste, or to apply to every whimsical pur- 
pose he chooses. He cannot acquire any right of appropriation, 
unless he applies, or honestly intends to apply, the waters he takes 
to a bénéficiai use; and even then he may not appropriate more than 
is necessary for that use. Thomas v. Guiraud, 6 Colo. 530, 532; 
Larimer Co. R. Co. v. People, 8 Colo. 614, 616, 9 Pac. 794. The bill 
does not admit or show that the appellees hâve any land which they 
irrigate or intend to irrigate with the waters they divert, or that they 
supply or intend to supply those who hâve. It neither admits nor 
avers that they either hâve applied or intend to apply any of it to 
a domestic or any other bénéficiai use, or that they hâve ever sup- 
plied it to those who hâve done so, or who intend to do so. Its allé- 
gations in this behalf are simply that the appellees make an un- 
founded daim to a right to divert and use this water, and that in 
pursuance of that clatm they are wrongfully taking large quantities 
of it, to the serions damage of the appellant. Why is not this the 
statement of a good cause of action? It is claimed that it is not, 
because the appellant bas alleged no appropriation on its part, and 
it is said that witbout such an allégation the bill shows no right 
to prevent diversion by others. Is this contention sound, however? 
Concède, for the pnrpose of the disposition of the demurrer, that the 
riparian owner may not restrain the diversion of water from a natural 
stream by one who has appropriated it, or is about to appropriate it, 
for irrigation or domestic use. Has he no rights or remédies against 
a trespasser who M'rongfully diverts to no bénéficiai use, under an 
unfounded claim that he is entitled to it for some such use? Must 
he first appropriate the water which flows through his land to some 
bénéficiai use, before he can restrain a trespasser from leading it 
across and away from his land, and applying it to his own use, or 
wasting it without right? That is the question which this bill pré- 
sents, and it is susceptible of but one answer, either under the com- 
mon law, or under the constitution and statutes of the state of Colo- 
rado. The appellant owns ail the land on both banks of this river. 
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Eegardiess of its right to the water, it bas the undoubted right 
to the undisturbed and exclusive possession of its land; and the 
appellees can divert no water without entering upon and leading 
it across this land, and committing a continuing trespass upon it. 
Bj the rules of the common law, the appellant has the right to re- 
strain the diversion of the flow of the water of this river from its 
natural channel, as against ail the world. By the constitution and 
statutes of Colorado, it has the same right, although it never has 
appropriated any of the water to a bénéficiai use, as against every 
one but lawful prior appropriators; and, as the appellees are not 
such, it must hâve this right as against them. The constitution and 
statutes of Colorado expressly provide that, while those whose lands 
do not border upon a stream hâve the right of way across the lands 
upon its borders for the purpose of constructing and maintaining a 
ditch, yet they can exercise that right only by condemnation, and the 
pavment of just compensation therefor. Const. Colo. art. 16, §§ 
5-7; 1 Mills' Ann. St. 1891, §§ 2256, 2260, 2434. The resuit is that 
according to the averments of this bill the appellees are trespassers 
upon the land of the appellant, whether the common law or the stat- 
utes of Colorado govern their rights. It may be that they hâve con- 
demned, or obtained by prescription or otherwise, a right of way 
fQr a ditch across the lands of the appellant; it may be that they hâve 
made a lawful prior appropriation of some of the waters of this 
stream, — as their counsel claims. If so, they must plead and prove 
the facts which establish this claim, before they can invoke our 
décision as to their existence or elïect. They do not appear from the 
statements contained in this bill, and we cannot conjecture what they 
are. 

It is insisted on behalf of the appellees that the bill is insufficient, 
because it fails to show their insolvency, or irréparable injury to 
the appellant. It discloses a continuing trespass, however, upon 
the lands of the Preehold Company, by 28 persons, and constant 
and wrongful diversion of water through those lands, which is con- 
tinually depreciating their value. Thèse facts, if established, — -and 
they are admitted hère, — are certainly sufficient, on well-settled prin- 
ciples, to entitle the complainant to the relief it seeks. A continu- 
ing trespass upon real estate, or upon an interest therein, to the 
serions damage of the complainant, v/arrants an injunction to re- 
strain it. A suit in equity is generally the only adéquate remedy 
for trespasses continually repeated, because constantly reeurring ac- 
tions for damages would be more vexations and expensive than 
effective. 2 Beach, Inj. g§ 1129, 1146; Tallman v. Railroad Co., 
121 N. Y. 119, 123, 23 N. E. 1134; Uline v. Railroad Co., 101 N. Y. 
98, 122, 4 N. E. 536; Galway v. Railroad Co., 128 N. Y. 132, 145, 
28 N. E. 479; Evans v. Ross (Cal.) 8 Pac. 88. 

Finally it is said that the statutes of Colorado provide for a pro- 
ceeding in one of the district courts of that state for the détermina- 
tion of the respective rights of claimants to the waters of its streams, 
and forbid the issue of any injunction which will affect the distribu- 
tion of the water adversely to the rights established by the final decree 
in that proceeding. 1 Mills' Ann. St. 1891, § 2434. It is suggested 
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ia the brief of counsel for the appellees that the rights of the parties 
to this suit hâve been adjudicated by such a decree, but there is no 
référence to or admission of that fact in tlie record in this case; and, 
in a considération of the suiHciency of the bill, the question of the 
existence or effect of such a decree is in no way presented. There 
is no presumption of law or fact that any court has rendered such a 
decree, and if it exists, and the appellees rely upon it, they must 
plead and prove it as an afSrmative défense before any court can 
consider it. The motion to dismiss the appeal is denied. the decree 
is reversed, and this case is remanded to the court below for further 
proceedings not inconsistent with the views expressed in this opinion. 



THOMPSON NAT, BANK OF PUTNAM, CONN., v. CORWINE et al. 
(Circuit Court, S. D. Ohio, E. D. November 9, 1898.) 

1. Fkaudulknt Conveyances — Dbbds to Children— Coksideration. 

Deeds executed by an insolvent debtor, wlio was largely liable as in- 
dorser of the notes of a corporation in whicli lie was a large stockholder, 
conveying property to his cliildren for an inadéquate considération, which 
was not paid, but was to be paid as miglit tliereafter seem best calcu- 
lated to delay action by the creditors untll the company could pay, were 
fraudulent as against existlng creditors. 

2. SaME— WlTHHOLDING DeEDS FROM EeCORD— EfFECT ON SUBSEQUENT CRED- 

ITORS. 

Where deeds executed by an insolvent debtor to bis ehildren for the 
purpose of protecting the property from creditors holding notes on wbich 
he was an indorser were withheld from record, that renewals and new 
loans might be made, and in the hope that payment might eventually be 
made by the principal debtor, such concealment was fraudulent, .and 
rendered the conveyances fraudulent as to ail debts made or renewed 
after the exécution of the deeds, and before they were recorded. 
8. Samb— Subséquent ItfoRTGAQEB— Bona Fidb Fdkchaseb. 

One who in good falth makes a loan on the seeurity of a mortgage of 
real estate, as against others having a right to set aside the conveyance 
of such real estate to the mortgagor as fraudulent, occupies the position 
of a bona flde purchaser, although the proceeds of the loan were paid to 
him in satisfaction of an obligation of third parties, which was fuUy sat- 
isfled and surrendered. In such case the considération for the mortgage 
was not the pre-existing Indebtedness, but there was a complète novation 
of indebtedness. 

4. SaMB— RiGHTB OF OrEDITORS AND SUBSEQUENT POHCHASERS— MARSHALINQ 
OP ASSETS. 

Where a fraudulent grantee made a valid mortgage on the property 
conveyed, with other property, on a finding by a court of equlty that 
the creditors of the grantor are entitled to set the conveyance aside, the 
mortgagee will be required to flrst exhaust the other property covered 
by his mortgage. 

J. W, Mooney and Luther B. Yapel, for complainant. 
A. B. Cole, L. M. Jewett, J. W. Moore, and George K. Nash, for 
défendants. 

TAFT, Circuit Judge. The complainant is a judgment créditer 
of John W. Corwine, in the sum of |5,044, on a judgment recovered 
November 21, 1894, As such, it files its bill against John W. Cor- 
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wine, Mary W. Lee, William B. Lee, James D. Corwine, Eliza Cor- 
wine, John W. Barger, Kerziah D. Barger, Kachel M. Foster, Jane 
R. Foster, Peter B. Hayes and George D. Cole, partners as Hayes, 
Jones & Co., together with certain other judgment creditors of John 
W. Corwine, who filed cross bills seeking the same relief as the 
complainant. The purpose of the bill and cross bills is to set aside 
as frauduleut five deeds and one mortgage. Four of the deeds 
were executed by John W. Corwine to his four children, — Mary 
W. Lee, James D. Corwine, Kerziah Barger, and Jane R. Foster. 
A fifth deed was executed by John W. Corwine to John W. Barger, 
and the mortgage was executed by John W. Barger to Hayes, Jones 
& Co. The grounds of fraud set up in the bill are— First, that the 
considération paid for the land conveyed was wholly inadéquate, 
and that, at the time of such conveyance, John W. Corwine was 
insolvent, and the deeds were made to hinder, delay, and defraud 
creditors; and, second, that the deeds were executed before the 
debts upon which the judgments of the complainant and cross com- 
plainants were contracted, and that they were kept off the record, 
and the fact of their existence concealed, for the purpose of in- 
ducing the complainant and cross complainants to contract their 
debts, under the belief that John W. Corwine was still the owner of 
the land conveyed in the deeds complained of. The bill seeks to 
hâve the conveyances set aside, and the land subjected to the pay- 
ment of the judgments of the complainant and cross complainants. 
The défendants flled answers, denying ail fraud, and averring that 
the conveyances were for full considération. 

A large amount of évidence was taken upon the issues of fact 
raised, ail of which I hâve read with care. I db not propose to dis- 
cuss the évidence, because I hâve not the time. I can only formu- 
late my conclusions from it. I flnd the facts to be substantially 
as follows: John W. Corwine and his wife and his four children, 
three daughters and one son, were the owners in common of 3,462 
acres of âne farming land in Pike county, and 284 acres in Ross 
county, Ohio. Much of il was Scioto river bottom land, which is 
the most productive land in the state. By a family arrangement, 
the lands were divided into four parcels, and, by deeds of partition, 
each child was given an undivided one-half interest in one of the 
parcels, while John W. Corwine and his wife each retained an un- 
divided one-fourth interest in ail of them. At the same time it was 
arranged that, by their wills, Corwine and his wife should each 
devise to their respective children the parcels in which they were 
co-tenants with their father and mother. The father and mother 
lived with their daughter Kerziah D. Barger and her husband, John 
M. Barger, upon one of the tracts, near Waverly, Ohio. A rental 
was paid to the father and the mother for the interests which they 
had in the property, but the rental was hardly commensurate with 
the value of the property. It was sufficient to pay for their sup- 
port. John M. Corwine, the father, was, during the years of the 
transactions now to be referred to, a man over 70 years of âge, and 
a farmer by occupation. Prier to 1894, he had become interested 
in the stock of the National Cotton Seed Oil & Huiler Company. 
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This Company was organized for the purpose of treatîng cotton seed. 
Its principal assets were its patents for machinery used in treating the 
cotton seed, and a plant at Memphis, Tenn. Corwine, by purchase, 
had acquired about |68,000 par value of the stock. He had become 
associated in the company with several persons from Ohio living 
in the neighborhood of his home, and with others from the South. 
Because of his âge, and in order to protect this property, which was 
certain to go to them upon his death, his children assigned John M. 
Barger, his son-in-law, to the duty of managing his business inter- 
ests in this enterprise. Berger accordingly became the nominal 
owner of $5,000 par value of the capital stock of the company, a 
director, and a member of the finance committee. The duties of 
the finance committee consisted largely in borrowing money for the 
purpose of continuing the opération of the plant. The company it- 
self had little crédit, and ail the money borrowed was obtained by 
the indorsement of the individuals who were interested in the en- 
terprise. A broker named Lindley, living at Chillicothe, in Ross 
county, was employed to negotiate the loans upon notes indorsed by 
John W. Corwine and some half dozen other of the stockholders. 
The loàns were placed by Lindley with varions bankers in the state 
of Ohio, and with banks in other states. In order to eflect the 
loans, he procured from the individual indorsers written statements 
of the property which they had. He obtained a statement in 1891 
from John W. Corwine showing his owner ship in the lands hère in 
question, in which he placed their value at $100 an acre, and in 
which he said he had no debts whatever, and that he was worth 
over $150,000. In November, 1893, when the indebtedness of the 
company upon which Corwine was liable as indorser amounted to 
$200,000, he made another statement, which Barger sent to Lindley, 
at Lindley's request, in which he described his lands as being worth 
$100 an acre, and stated that he yfas worth $100,000. In March, 
1894, on the 7th day, the holder of one of the notes on which Cor- 
wine was indorser insisted upon its payment; and Barger, by ar- 
rangement with Corwine's children, gave' a note for $5,000, signed 
by ail of them, with the proceeds of which the company's note was 
paid. At that time Corwine was known to his children to be in- 
solvent. The children feared that, unless the company was sus- 
tained and matters were tided along, the indebtedness of Corwine 
could not be renewed, and that exécution would be levied upon his 
undivided one-fourth interest in the property held by them. For 
the purpose of delaying the creditors until the company could pay 
o£f its own debts, the children agreed among themselves to take care 
of about $30,000 of the outstanding notes, and, in order to pro- 
tect themselves should the prospects of the company grow worse 
and disaster follow, each child took a deed from the father of his 
undivided one-fourth interest in the land in which the child held an 
undivided one-half interest, in considération, as recited in the deed, 
of $7,500. When the deeds were executed and delivered by the 
father to the children, neither the children nor the father knew 
what debts were to be paid. The arrangements were of the most^ 
indeflnite character. The exécution of the plan was committed to 
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Barger and Lee, sons-in-law. The deeds were turned over to Lee. 
Afterwards, upon consultation between Lee and Barger, thé deeds 
were withheld from record, from March 12, 1894, until November 
lOth, of the same year. Two months after the exécution of the 
deeds, Barger procured the drawing of a contract between John W. 
Corwine and his children, and dated it back to March 12, 1894, the 
date of the deeds. In the contract he attempted to set out the 
particular debts the assumption of which was to form the consid- 
ération of the deeds. This statement is admittedly incorrect in 
three of its items, and was certainly nothing but the fabrication of 
évidence to support the deed. Before the lOth of November, when 
the disaster came, the children had taken care of more than $30,000 
of the indebtedness. They had paid ofE, in addition, a $5,000 note. 
On the 9th day of November, the plant of the huiler company was 
burned. This attracted the attention and excited the fears of some 
of those who held notes of the company. Rockhold, Brown & Co. 
took judgment upon their cognovit note against Corwine as in- 
dorser, and issued exécution to be levied upon his lands. Barger, 
learning of this, attempted to dissuade them from doing so. He 
was unsuccessf ul ; but, before the exécution could be levied, he pro- 
cured the deeds executed by Corwine to his children from Lee, and 
placed them upon record, on the lOth day of November. 

I find, first, that the reasonable value of the lands conveyed by 
Corwine to his children was not less than $50,000; that the deeds 
were the resuit of a secret family arrangement, the purpose of 
which was, in the alternative, either to tide over the flnancial strin- 
gency of the huiler company, and thus, if possible, to save the fa- 
ther from suit upon his indorsements, or, in case of disaster, by 
a conveyance of the lands to the children at an indeflnite price, 
but in any case less than two-thirds of their actual value, to pre- 
vent his creditors from subjecting them to the payment of his debts, 
and that, therefore, as to the indorsed notes then existing, of which 
Mary M. Lindley, a cross complainant, holds one for $5,000 in judg- 
ment, the deeds were actually fraudulent. It is not a case of con- 
structive fraud, and the case of Jamison v. McNally, 21 Ohio St. 
295, has no application. 

I find, second, that the four children entered into the arrange- 
ment at the suggestion of John M. Barger, and that they commit- 
ted its exécution to him, and are civilly responsible for his acts in 
this behalf ; that it was essential to the plan to keep the deeds from 
record, for otherwise it would hâve been impossible to secure re- 
newals of the great number of notes outstanding; that the deeds 
were accordingly concealed at a time when Barger knew that re- 
newals and new loans were being secured on the faith that Corwine 
owned the lands which he had now conveyed to his children; that 
the concealment was therefoi'e fraudulent, and renders the deeds 
fraudulent as to ail loans which were made or renewed between 
the date of the exécution of the deeds, March 22, 1894, and Novem- 
ber 10, 1894; and that the judgments of complainant and cross 
complainants are ail founded on notes of this class, except the judg- 
ment of Mary M. Lindley, already considered. It is settled by the 
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case of Blennerhassett v, Sherman, 103 U, S. 100, that the withhold- 
ing of deeds from the record uader such circumstances avoids tbem 
at common law. 

With respect to the deed which was made by John W. Oorwine in 
May, 1894, to John M. Barger, and the mortgage given by Barger 
to Hayes, Jones & Co., a somewhat différent resuit must follow. I 
hâve no doubt that the deed by Corwine to Barger was made and 
withheld from record for the same fraudaient purpose as that which 
led to the exécution of the deeds already discussed; and, were Bar- 
ger's interest the only one to be hère considered, I should hâve no 
difflculty in setting that deed aside also; but the intervention of 
Hayes, Jones «& Co., as the mortgagees of Barger, puts a somewhat 
différent phase on the matter. The facts are that, in May, Corwine 
made a deed to Barger of an undivided one-third of 318 acres of 
bottom land in Koss county, for the recited considération of |10,000, 
without the payment of any money whatever; that Barger owued 
another undivided one-third in the same land; that Barger with- 
held the deed from record from May until November; that, on the 
9th day of November, the day after the flre which destroyed the 
plant, Barger went to Hayes, Jones & Co., and, presenting the un- 
recorded deed from Corwine to himself, obtained from them a loan 
of 110,000, by a mortgage upon the undivided two-thirds of the 
land. The money thus obtained, was deposited in the bank by 
Hayes, Jones «& Co., and was drawn out by agents of Barger, — 
|5,000 to pay a note of the huiler company, upon which Corwine 
was indorser, held by Hayes, Jones & Co., and $5,000 to pay a note 
held by the National Bank at Circleville. I do not find any évi- 
dence that Hayes, Jones & Co. were cognizant of the fraud which 
had been perpetrated by Barger in withholding the deed from record 
upon the complainant and cross complainants, and, therefore, that, 
even though the deed of Corwine to Barger is fraudulent as agaiust 
the complainant and cross complainants, Hayes, Jones & Co. oc- 
cupy the position of bona Me purchasers for value to the extent of 
the mortgage loan. It is argued that they cannot be bona Me pur- 
chasers to the extent of the |5,000 note of the huiler company and 
John W. Corwine, held by them, which Barger took up with the 
proceeds of the mortgage, because this, in effect, made the consid- 
ération of the mortgage to the extent of |5,000 nothing but a pre- 
existing indebtedness, upon which no claim as a bona flde purchaser 
can be predicated. I think, however, that this argument cannot be 
sustained. There was a complète novation of the indebtedness. 
The time for payment was extended, and Hayes, Jones & Co. re- 
leased ail claim against the other indorsers upon the note and 
against the huiler company, and returned the security to Barger. 
It was decided in Bank v. Taylor, 4 C. C. A. 55, 53 Fed. 854, by the 
court of appeals of the Seventh circuit (Harlan, circuit justice, 
Woods, circuit judge, and Jenkins, district judge, constituting the 
court), that: 

"Wben a créditer surrenders and releases hls former obligation and se- 
curity, extends the tlme of payment, makes an additional loan, and takes a 
new mortgage for the entire debt, with the former debtor as surety and a 
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new party as principal debtor, he becomes a mortgagee for value for the 
full amount of the entire debt." 

The equities of the situation must be worked out in this wise. 
As the mortgage of Hayes, Jones & Co. covers an undivided one- 
third originally belonging to Barger, and as the complainant and 
cross complainants hâve the right to satisfy their debts out of the 
undivided one-third received by Barger from Corwine, subject only 
to the lien of Hayes, Jones & Co., the latter firm, having two se- 
curities, can be required to satisfy their debts by first exhausting 
the undivided one-third belonging to Barger upon which the com- 
plainant and cross complainants hâve no lien whatever, and can 
only look to the undivided one-third received from Corwine to sat- 
isfy the balance of the indebtedness due them. 

The decree will find the deeds in question hère fraudulent, and 
will set them aside as such, and will direct the sale of ail the land 
of John W. Corwine convej'ed by said deeds to be sold, to satisfy 
the judgment claims of the complainant and cross complainants, 
and a return of the proceeds to the court for distribution. The costs 
will be taxed against the défendants. Counsel may prépare and 
submit to the court a decree in conformity with this opinion. 

Addendum. 

It suu8eg[uently having been made to appear to the court that the mortgage 
deed from Barger to Hayes, Jones & Co. conveyed only the undivided one- 
third of the 318 acres deeded to Barger by Corwine, and not an undivided 
two-thirds, as stated by mistake in brief of counsel for défendants, the order 
for a decree was modified accordingly, and the principle as to the exhausting 
of one of two securities was ùot applied. 



CLAEKE V. EASTEEN BUILDING & LOAN ASS'N et al. 
(Circuit Court, N. D. New Yorli. November 7, 1898.) 

1. CoRPORATiOKs— Sdit bt Shareholdbr— Equity Rdle 94. 

A suit in equity by a shareholder against a corporation and its directors 
asliing for an aceounting by other shareholders for shares iUegally paid. 
for an inspection of the books, for an examinatlon into the condition of 
the association, for an injunction against proceedings by the directors 
to wind up the association, and for the appointment of a receiver, is with- 
in equity rule 94. 

2. Equity Peactice — Ikspbotion op Books. 

On a bill for an aceounting, when the cause is at issue, a motion to 
Inspect the books will not be granted if équivalent relief can be obtained 
by a subpœna duces tecum requiring the production of the books before 
the examiner. 

W. J. Lavery and McGowan & Stolz, for complainant. 
Russell & Winslow and D. A. Pierce, for défendants. 

COXE, District Judge. This is an equity action by a single share- 
holder against the Eastern Building & Loan Association and its di- 
rectors charging varions acts of malfeasance and misfeasance and 
asking for the appointment of a receiver and for other relief. The 
défendants flled an answer and united with it two grounds of demur- 
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rer, the flrst alleging that the bill was defective as not in accord- 
ance with equity rule 94, and the second, that the amount in dispute 
was insufflcient to give this court jurisdiction. Subséquent to the 
flling of the answer the bill was amended by the allégation that it 
was brought in good faith and not in collusion with the défendants 
or any of them. The défendants again deraurred to the bill as thus 
amended alleging substantially the same grounds as before. This 
demurrer was flled in May, 1898. The demurrer has not been set 
down for argument. 

The cause has been twice before the court — ^First, upon a motion for 
the appointment of a receiver; and, again, upon a motion to enjoin 
the individual défendants from disposing of the corporate property. 
At the last hearing the complainant with the consent of the défend- 
ants' counsel flled a motion for leave to inspect, with an expert ac- 
countant, the books and papers of the défendants at its oflClce in Syra- 
cuse, N. Y. The questions arising upon the demurrers hâve never 
been argued orally, except as the suflQciency of the bill has been drawn 
in question upon the hearing of the motions referred to. Both parties 
hâve submitted briefs upon the right of the complainant to examine 
the books and also upon the sufficiency of the demurrers. It will be 
seen that the practice thus far is irregular and informai, but, as 
the demurrers stand at the threshold of the litigation, both parties 
seem anxious that they should be disposed of at the présent time. 

The difficulty of deciding the questions arising upon the demurrers 
would be materially lessened were it possible to détermine from the 
bill the précise nature of the action. The bill allèges many acts of 
misconduct upon the part of the directors; it charges, inter alia, that 
they hâve squandered the money of the association; that they hâve 
permitted improper suits to be brought against it, which suits hâve 
proceeded to judgment, thus endangering the property of the associa- 
tion; that they hâve paid amounts illegally to varions shareholders, 
and hâve permitted and are permitting the property of the association 
to be taken from their custody improperly and in dérogation of com- 
plainant's rights. The prayer for relief is that ail shareholders who 
hâve been paid the amount of their shares illegally may be made de- 
fendants, and that they and the présent défendants account to the 
complainant and other shareholders who may participate in the bill for 
the moneys which may be found to be due; second, that the books of 
the association may be inspected upon such accounting; third, that 
an examination may be had forthwith of the présent condition of the 
association; fourth, that the directors may be enjoined from com- 
mencing any proceeding to wind up the association; and flfth, that 
pending the accounting a receiver may be appointed to take charge of 
the association, collect its moneys and pay them to the varions share- 
holders entitled thereto. It is thus apparent that the bill is some- 
what unique in its averments and demands for relief. 

By answering at length the défendants admit that the bill is good 
in part. The demurrer is directed to those parts of the bill which 
allège facts tending to show a right of action in the association 
against certain of its offlcers and directors, but it fails to point out 
what thèse allégations are or where they may be found. This defeet 
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may be due to the character of the bill as before stated, but that the 
demurrer is too indeflnite for practical application can hardly be dis- 
puted. Atwill v. Ferrett, 2 Blatchf . 39, Fed. Cas. No. 640. The ques- 
tion which both parties seem anxious to hâve answered, in limine, is 
how far the provisions of equity rule 94 are applicable to the présent 
action. This question I will endeavor to answer, leaving counsel to 
take such course hereafter as they may deem proper. This objection 
to the bill can be preseuted at any time, and I agrée with counsel that 
it is for the interest of ail that it should be disposed of novp. There 
is no prêteuse that the bill allèges a conformity with the provisions 
of the rule. In the case of Havres v. Oakland, which resulted in 
establishing rule 94, the cases where it is applicable are clearly stated. 
In brief, it applies to cases where a shareholder seeks to maintain a 
suit founded upon a right of action existing in the corporation itself. 
If the corporation be the proper plaintiff, if the litigation be one that 
belongs to the corporation, then, before the shareholder can sue in his 
own name, he must show to the satisfaction of the court that he has 
exhausted every meaas to obtain redress within the corporation. 
Hawes v. Oakland, 1(H IJ. S. 450; Dannmeyer v. Coleman, 11 Fed. 97; 
Squair v. Lookout Mountain Co., 42 Fed. 729; Kanger v. Cotton- 
Press Co., 52 Fed. 611; Porter v. Sabin, 149 U. S. 473, 13 Sup. Ct. 
1008; Whitney v. Fairbanks, 54 Fed. 985. 

It cannot be denied that the bill contains many averments, which, 
if they state a cause of action at ail, state one in the défendant asso- 
ciation. For instance, it is alleged that certain shareholders hâve 
attached the association property and threaten to sell it, and that this 
property will be lost to the complainant unless immédiate steps are 
taken to préserve the same. Again, it is charged that certain favored 
shareholders hâve been paid the amounts placed to the crédit of their 
stock improperly and illegally. The complainant asks that thèse 
parties be made défendants and pay the amount so received to him 
and his co-complainants, should any join him. Other instances might 
be cited, but the above are suflQcient for illustration. 

Is there any doubt that the corporation should sue those who hâve 
unlawfully seized its property? Is there any doubt that the corpora- 
tion should compel those to disgorge who hâve illegally been paid out 
of its treasury? In thèse instances surely the complainant could 
"work out his case through the corporation." The enforcement of 
thèse rights concerns others besides the corporation and its share- 
holders. They are not vested in the shareholder, but in the corpora- 
tion itself, and, assuming that a shareholder can enforce them in any 
circumstances, it can only be after he has made every effort to induce 
the corporation to proceed, and has failed. It follows, therefore, 
that the bill cannot be maintained in so far as it is founded on rights 
which may be properly asserted by the association unless amended to 
show conformity with the rule. The complainant may, if so ad- 
vised, amend the bill within 20 days, 

The ground of demurrer numbered IV., relating to the amount in- 
volved, has not been argued and is overruled. 

Upon the motion for leave to examine the books of the défendants, 
time was given to enable the complainant to présent authorities show- 



782 89 FEDERAL REPORTER. 

ing that the course asked for by Mm was proper at this stage of the 
litigation. Authorities hâve been presented showing the gênerai 
right of a shareholder in an action against the corporation to an ex- 
amination of its books and papers. Thèse authorities were unneces- 
sary as the gênerai rule is well understood and was not disputed at 
the argument. No authority, however, has been presented or found 
by the court, where permission has been given an expert accountant 
to make the examina tion in the circumstances surrounding this case. 
Until such an authority is produced the court must décline to take a 
seemingly unprecedented and unnecessary course. 

The défendants hâve not disputed the proposition that the bill, 
even if the demurrers vi^ere sustained, might be maintained as a bill 
for an accounting. If the litigation proceeds upon this theory the 
cause is now at issue and testimony can be taken in the ordinary way 
before any of the examiners of this court. A subpœna duces tecum 
will produce ail the books and papers of the défendants before such 
examiner, and they can there be examiued by the complainant or his 
expert in the usual course of equity proceeding. The motion to in- 
spect the books is denied. 



KIMBALL V. DUNN et al. 

(Circuit Court, S.. D. New York. October SI, 1898.) 

National Bank in Charge of Examiner— Levy of Executions. 

The fact that a national bank, for whlch no receiver has yet been ap- 
polnted, Is in charge of an examiner appolnted by the comptroUer to In- 
vestigate Its affiairs, does not exempt Its tangible assets from levy under 
exécution upon final Judgment. 

This was a suit in equity by William H. Kimball, as examiner in 
charge of a national bank, against Thomas J. Dunn and others, to 
enjoin the levying of an exécution on the property of the bank. The 
cause was heard on a motion for a preliminary injunction. 

Herman Aaron, for the motion. 
George Coggill, opposed. 

LACOMBE, Circuit Judge. The statutes provide for the appoint- 
ment of a receiver of a national bank. Eev. St. U. S. § 5234. But 
it appears that in the cause at bar no receiver has yet been ap- 
pointed. I am unable to assent to the proposition that because the 
comptroller of the currency, in conformity to the provision of section 
5240, has appointed plaintiff as a suitable person to make an exami na- 
tion of the afifairs of the bank, plaintiff thereby became a temporary 
receiver. Until the comptroller décides to put the bank into the 
hands of a receiver, under section 5234, there is nothing in the stat- 
utes to support the contention that its tangible assets are exempt 
from levy under exécution upon final judgment. Section 5242, by 
its terms, applies apparently only to "attachment, injunction, and 
exécution * • * before final judgment." Motion denied. 
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BARCUS et al. v. GATES et al. 
(Circuit Court of Appeals, Fourth Circuit. November 1, 189S.) 

No. 271. 

1. COnPOBATIONS— ISSUANCB OF STOCK — StATUTE ReQUIRINQ FuLL PAYMBNT. 

The efCect of the statutes of Virginia relating to stocli In corporations, 
in providing ttiat shares shaJl not he sold to subscribers for less than 
their par value, is simply to render any agreement between the corpora- 
tion and the stocliholder inefilective to relieve the latter from fuU at- 
countability, to the estent of the par value of his stock, in favor of credit- 
ors of the corporation. 

2. Samb — Effect of Issuance of Stock for Less than Pab. 

In the absence of a statute inflicting a penalty for Issulng or recelving 
stoclî In a corporation for which less than its par value has been paid, 
such action is not fraudulent, and does not involve moral turpitude, 
which will deprive the stocliholder of a standing in a court of equlty, 
to aslj a rescission of the contract of subscription, and a dissolution of 
the corporation, on the ground that it was fraudulently conceived by its 
promoters for the purpose of decelving and defrauding certain stock- 
holders. 
8. Same— Contract of Subscription— Rkscission for Feaud. 

A court of equity has jurisdiction to afCord relief to one who has been 
Induced, through the fraud of the promoters of a corporation, to become 
a subscriber to its stock, and may rescind the contract, though fuUy exe- 
cuted, and compel restitution. 

4. Equity— PLEADixG—Mtii.TiFARionsNEss. 

A bill is not multifarious because there are several causes of action 
Btated, if they grow out of the same transaction, and ail the défendants 
are interested in the same right, and the relief against each is of the 
same gênerai charaeter. 

5. Same— Suit by Stookholdeb for Fraud— Relief Against Other Stock- 

HOLDERS. 

A bill was filed by stockholders In a corporation against the corpora- 
tion and other stockholders, alleging that the latter fraudulently pro- 
moted and organized the corporation for the purpose of selling to it, at 
a grossly excessive valnation, certain land owned by them, which they 
falsely represented to be valuable for its purposes, but -which in fact, as 
they knew, was worthless for such purposes and of very little value for 
any; that complainants were induced by such fraudulent représentations 
to become subscribers to the stock of the corporation, and paid for such 
stock, and the amount so paid was withdrawn by the défendant stock- 
holders m payment for sald land. The bill prayed, as relief, that the 
corporation be adjudged insolvent and dissolved; that a receiver be ap- 
pointed, and its property distrlbuted after paying its debts; that the con- 
tracts of subscription of complainants be rescinded, and the remainder 
due them thereoii, after distribution of the property of the corporation, 
be recovered from défendant stockholders. Held, that such bill was not 
multifarious, ail the rights claimed and relief demanded being based on 
the same fraudulent scheme on the part of the indlvidual défendants. 

6. Corporatioks— Suit by Stockholders — Condition Précèdent. 

No demand by a stockholder on the offlcers of a corporation to bring 
a suit against another stockholder is required, under equity rule 94, to 
enable the stockholder to maintain a suit in his own name, when the 
right of action is one which the corporation could not enforce in its en- 
tirety. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Virginia. 

This is an appeal from a decree sustaining the défendants' de 
inurrer and dismissing the bill of complaint. The complainants 
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are James Q. Barcus, Henry A. Horton, Richard A. Edwards, and 
John M. Thompson, citizens of Indiana, and the défendants are 
Erasmus W. Gates, Joseph P. Hubbard, Robert E. Craig, the Vir- 
ginia Mari Phosphate Company, and the American Plant-Food 
Company, ail citizens of Virginia. The facts alleged in the bill of 
complaint, and admitted by the demurrer, are numerous, and are 
set ont with substantial accuracy in the following statement found 
in the appellants' brief: 

"On tàe 19th day of January, 1897, the appellants flled their bill of com- 
plaint In the circuit court for the Eastern district of Virginia, which, after 
alleglng the necessary formai averments to give the court jurisdiction, 
alleged that on the 15th day of October, 1894, and up to the 6th day of 
February, 1895, the défendant Virginia Mari Phosphate Company was the 
owner of nlne hundred and nlnety-four and ^e/jo^ acres of land in New Kent 
county, in the state of Virginia, which real estate Is fully deseribed In the 
bill of complaint. And on said 15th day of October, 1894, the bill allèges that 
the défendants Gates, Hubbard, Craig, and Lefew, with three others, were 
the sole and only stockholders of the Virginia Mari Phosphate Company, and 
that sald last-named défendants, with one Quarles, constituted its full 
board of directors, and that on sald day said Virginia Mari Phosphate Com- 
pany had ceased active opérations, owed no indebtedness, and held said 
real estate as its only asset on behalf of said stockholders. That the de- 
fendant Thomas B. Henley, on the said 15th day of October, 1894, was a rési- 
dent of West Point, in said state, and his only business was the promoting 
of corporations. That on the said 15th day of October, 1894, said défendant 
stockholders were désirons of having a sale made of said lands for the pur- 
chase of which they had, on the 3d day of January, 1889, organized said 
Company, for the reason that, after operating and working the alleged 
phosphate deposlts between 1889 and 1894, they had found that said lands 
were worthless so far as yielding phosphate; and, further, that on said 15th 
day of October, 1894, said défendant stockholders knew, from expert analy- 
ses, that sald lands were sultable for farming purposes only, and that a fair 
cash value for said lands was not to exceed ten dollars per acre. The bill 
further shows that on said 15th day of October, 1894, the above-named de- 
fendant Thomas B. Henley was thoroughly acquainted with the character 
of said lands. That on sald 15th day of October, 1894, said above-named 
défendants Gates, Hubbard, Craig, Lefew, and Henley combined and confed- 
erated together for the purpose of selling said lands at an excessive value, 
and also to obtain large amounts of the capital stock of a corporation which 
they proposed to organize for the purpose of effecting sueh sale. That said 
Henley was to act as the agent of the parties, and to do ail the active work, 
and, to assist him In carrying ont the plan agreed upon, the board of direct- 
ors passed a resolution of sale, set out later in the bill. That thereupon 
said Henley Immediately employed certain New York and Cincinnati expert 
chemists to take samples of soil from sald land, and analyze them, and make 
written analyses. That on such occasions Henley went with said chemists 
to said lands, and changea the samples taken by said chemists by substituting 
samples of his own préparation, without the knowledge of sald chemists, 
so that when said written analyses were made they showed that the soil 
of sald lands contalned from 12 to 16 per cent. o( phosphorie acid. That, 
upon said Henley obtaining said written analyses, he induced one James N. 
Huston, a well-known and wealthy citizen of Indiana and a Personal friend 
of the appellants, to become interested with him, and said Huston brought 
about a meeting between said Henley and ail of said appellants, in the city 
of Indianapolià, about the lôth day of November, 1894, at which meeting, 
and at subséquent meetings between that day and the Ist day of January, 
1895, sald Henley made to appellants and said Huston représentations that 
the soil of said land contained from 12 to 16 per cent, of phosphorie acid. 
That ail that was necessary to make the same a commercial property was to 
dig, dry, sift, and bag it, and it was unnecessary to treat such soil by a 
Chemical mixture of any extraneous fertilizing material. That the said 
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lands were owned by sald above-named défendant stockholders, and that 
they -were ail gentlemen of wealth, honorable, and held hlgh social positions 
in the eity of Rlchmond, Va., and that each, belng actively engaged In hls 
prlvate business, was unable to give the necessary time and attention to 
developing thèse properties, but that they were willing to sell a seven-fif- 
teenth Interest, retaining an elght-flfteenth interest, providing a corporation 
could be formed on that basis, and that said défendants would agrée that for 
the first year such corporation should bave as offieers and majority of direct- 
ors such persons as would become interested with them, provided said Henley 
should be the gênerai manager and should represent their interests. That 
said Henley at said meetings stated that his statements as to the quality 
of said lands were based upon the analyses made by said New York and 
Cincinnati chemists, which he produced at said meetings, and which analyses 
did corroborate his statements. That, on account of the valuable deposits 
on thèse lands, said associâtes of said Henley above mentioned were unwlll- 
ing to sell for a less value than one hundred thousand dollars, and that they 
deslred to form a corporation of one hundred and flfty thousand dollars pre- 
ferred stock, divided Into flfteen blocks, of ten thousand dollars each, of 
which the Virginia parties should hold eight blocks, and the Indiana parties 
seven blocks. That said corporation should also issue eight hundred and 
fifty thousand dollars of common stock, and that each holder of one block 
of preferred stock should receive twenty thousand dollars of common stock 
as a bonus, and that, for an assignment of certain options that Henley and 
his Virginia associâtes held on adjoining lands, they were to receive thirty 
thousand dollars of common stock, and that said Huston and said Henley for 
services rendered were to receive the remainder, conslsting of two hundred 
and fifty thousand dollars of common stock. That ail parties taking said 
preferred stock should pay therefor one-third cash and two-thirds in nego- 
tlable notes. That the land should be sold to the eompany on a basis of 
one-third cash and the balance payable in one and two years. That the 
preferred and common stock of each subscriber should be held in the treas- 
ury of the eompany as collatéral security for the payment of notes given. 
That said Henley stated at said meetings that already his Virginia asso- 
ciâtes had been offered large sums of money for the entire title to said prop- 
erty, which they had refused to take, because they wished to retain an in- 
terest in the land. That said Henley further stated that, if applicants 
wished, he would accompany any expert chemist they might send to tho 
lands and point them out to him. The bill then allèges that appellants ac- 
cepted the offer of said Henley, and sent Henry A. Huston, then holding the 
office of State chemist of the state of Indiana, to examine said lands, draw 
samples, and make analysls, and that said Henley met him on said land, and. 
after said Huston had taken said samples, said Henley surreptitiously 
changed the samples as he had done to the New York and Cincinnati chem- 
ists, and that when said Huston analyzed said samples he found that the 
quality of the soil of said land was as represented by said Henley at said 
meetings in Indianapolis, and that it contained from 12 to 16 per cent, of 
phosphoric acid. The bill then shows that, upon the return of said Huston 
and said Henley to Indianapolis, the appellants and said Huston and said 
Henley entered into a wrltten agreement, which is set out on pages 9, 10. 
11, and 12 of the record, in accordanee with the propositions made by said 
Henley as aforesaid. The bill then further shows that, as only ten blocks 
of the stock had been subscribed for, the appellants insisted that ail of the 
fifteen blocks should be subscribed for and paid in; and that thereupon said 
Henley agreed to subscribe for two more blocks for his said Eastern associ- 
âtes, and said Huston agreed to subscribe for three more blocks, malving 
the fuU subscription, said Huston stating at the time that he had efCected 
an arrangement with the Eastern associâtes of sald Henley allowing him to 
do so. The bill then states that such subscription by said Huston and said 
Henley was part and parcel of a corrupt agreement between said Henley, 
Huston, and the Eastern associâtes leading up to certain transactions set 
out later in the bill, which were earried out by said Huston on the one side, 
and said Gates and Henley on the other, on the 6th day of February, 1895. 
in the eity of Richmond, Va. The bill then sets out two agreements, which 
89F.-50 
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It allèges were materlal agreements, and wlthout whlch they would not 
hâve signed thelr subscriptions, whlch two agreements were— First, tbat the 
tract :flf land eould be purchased upon a basis of one-third cash and the bal- 
ance ofitwo-thlrds evidenced by the new company's obligations, the Virginia 
Mari: Phosphate Company at the time to give a bond for the conveyance; and, 
second, that each and ail of said subscribers should pay into the treasury of 
said Company one-third of their subscription in cash and the remaining two- 
thlrd's in their notes. The blll then shows that a final meeting was held on 
the 14th day of January, 1895, in the clty of IndiauapoUs, of thèse appellants 
and said Huston and said Henley, and said Huston presented the appli- 
cation for the charter of the proposed American Plant-Food Company, and 
said Huston was authorized on behalf of appellants to close up the trans- 
action o£ thepurchase of the lands as heretofore mutually agreed upon; and 
said Huston was also authorized to recelye payments from ail parties on their 
stock subscriptions, and receipt in the name of the treasurer. The bill then 
shows that each of the appellants, between the 14th day of January, 1895, 
and the 6th day of February, 1895, paid to said Huston his one-third in cash 
and two-thirds In notes; that the said payments were made in good faith, 
and solely upon the agreement and understanding that said défendant 
stockholders above mentioned should make like payments. The bill then 
sets out that, in order to assist said Henley in his efforts In selling said prop- 
erty for fertilizing purposes, said défendants, as the directors of said Vir- 
ginia Mari Phosphate Company as aforesaid, passed a resolution for the 
sale of said property to said Henley as aforesaid for the considération of 
thirty thousand dollars and other valuable considérations, and that in said 
deed said Henley was the trustée of the défendant Virginia Mari Phosphate 
Company and said Gates, Hubbard, Lefew, and Craig. The bill then sets 
forth that on the 6th day of February, 1895, said Huston, Henley, and Gates 
met in the city of Richmond, and that thèse défendants, whoUy disregarding 
the rights of the appellants under the agreement, closed the above trans- 
action in an entirely différent manner from that originally agreed upon, and 
went through a pretended purehase and sale of said property, whereby cer- 
tain checks were given, and at once redellvered, without any intention of 
money passing, the full particulars of which are set forth in the printed rec- 
ord, and of which it is impossible to make a brlef abstract. The bill then sets 
up that ail the représentations made by the said Henley were false, and 
made for the purpose of inducing the appellants to invest their money m 
worthless real estate; that the appellants, without any knowledge of the 
falsity of said représentations, hâve paid In ail the moneys due from them, 
aggregating the sum of forty thousand dollars, and that said défendants 
Gates, Hubbard, Lefew, and Cralg hâve not paid any of their subscriptions; 
that the American Plant-Food Company is wholly insolvent, bas no assets 
other than said above-described real estate, but bas judgments against it 
amounting to twelve hundred dollars. The bill then states facts showing 
that the appellants had no knowledge of the falsity of the représentations 
or of the doings in connection with said transaction until the Ist day of July, 
1896, when it at once made Investigations, and by their counsel demanded 
restitution of the moneys paid In, whlch has been refused, and that the 
appellants hâve not acquiesced In, or ratifled any of, the fraudulent acts of 
said défendants. 

"The prayer for relief asks: First. That an account may be taken of ail 
moneys paid into the treasury of the American Plant-Food Company by the 
appellants and appellees, and of ail the dealiugs and transactions of said 
appellees with référence to the sale of said Northbury tract, and that the 
respective rights of the appellees be aseertained and established. Second. 
That the contract of subscription of the appellants to the American Plant- 
Food Company be rescinded and canceled. Thlrd. That the lien reserved 
by the appellee Virginia Mari Phosphate Company be declared and decreed 
fraudulent, null, and void, and the same canceled. Fourth. That an account 
be taken of the assets and Uabilltles of the American Plant-Food Company, 
and that it be declared and decreed to be insolvent. Flfth. That a decree 
be rendered against each of the appellees in favor of the appellants for such 
Bum as may be found to hâve been paid by them into the treasury of the said 
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American Plant-Food Company. Sixth. Tbat such sum so found and decreed 
to be due be deelared a lien on sald real estate, and that said land be ordered 
and decreed to be sold, and the proeeeds to be applied as follows: (1) To 
the payment of any indebtedness of the American Plant-Food Company; 
(2) to the payment of thèse appellants. Seventh. ïhat, in case of any de- 
fielency, a judgment over be rendered against each of sald appellees. Eighth. 
That a receiver be appoînted. Nlnth. Frayer for gênerai relief. 

"The appellees, with the exception of the American Plant-Food Company, 
ail entered a gênerai appearance to the bill, and on the 5th day of April, 
1897, filed a demurrer. The demurrer was set down for argument, and on 
the 24th day of January, 1808, the court below, without stating the reasons 
for its action, held that the demurrer was well taken, and entered a decrèe 
that the demurrer be sustained, and that the bill be dismissed." 

L. D. Yarrell (John B. Sherwood, on brief), for appellants. 
John Pickrell and Frank W. Christian, for appellees. 

Before GOFF and SIMONïON, Circuit Judges, and MORRIS, 
District Judge. 

MORRIS, District Judge (after stating the facts as above). The 
ground of demurrer most stronglj relied upon is that the appel- 
lants cannot be heard to complain of the frauds by which they were 
induced to part with their money in the formation of the American 
Plant-Food Company and the purchase of the Northbury tract 
of land, because the agreement, to which they were parties, for the 
subscriptions to the stock of the American Plant-Food Company, 
was contrary to the public policy of Virginia, and illégal under 
its laws, for the reason that the common stock was to be issued 
without being paid for. The scheme was that the total capital 
stock should be $1,000,000, in shares of flOO each. Of this, |lôO,- 
000 were to be preferred shares, to be paid for in full. The re- 
maining 8,500 shares were to be common stock, of which |300,000 
were to be given to the subscribers to the preferred shares as a 
bonus; $300,000 of common stock were to be set aside to Henley and 
his associâtes as considération for certain options on adjoining lands, 
and $250,000 of common stock to be set aside for Henley as con- 
sidération for his services. 

The original agreement set out in the bill of complaint was for 
an incorporation under the laws of West Virginia, but afterwards 
the Company, by consent of ail the parties, was incorporated under 
the gênerai laws of the state of Virginia, on January 19, 1S95. 
The articles of incorporation named Huston as président and Hen- 
ley as gênerai manager, and provided, among other things, that, 
"when said capital stock has been fully subscribed, the said Com- 
pany may commence business"; and also provided that nothing 
but money should be received in payment of subscriptions to stock, 
except upon a fair estimate of actual value, to be agreed upon be- 
tween the corporation and the stockholders previous to subscrip- 
tion. , 

With regard to payment for shares of stock, the Virginia Code 
of 1887 enacts: 

"Sec. 1107. Upon every subscription for shares in any joint stoclj Company, 
there shall be paid upon each share two dollars at the time of subscribing, 
and the residue thereof as required by the président and directors." 

"Sec. 1124. Immediately after the élection of président and directors, the 
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books for receiving subscriptions sSall be delivered to them. If the whole 
capital stock bas not been subscrlbed, they shall take measures for obtaining 
subscriptions of the,residue. They shall not, to obtain such subscriptions, 
sell the stock at less than par, but may fix the priée of such resldue at a pre- 
mium, wbich shall be for the beneflt of ail the stockholders ratably." 

Sections 1127 and 1129 provide how the money to be paid for 
shares may be recovered, if not paid as required by the président 
and directors; and section 1130 provides tliat, witliout tlie consent 
of the Company, no stock may be transferred on its books until ail 
the money payable thereon has been paid, and that on any assign- 
ment the assignée and the assigner shall be severally liable for 
any installments which hâve accrued or may thereafter accrue. 
An act approved December 19, 1895 (Acts Assem. 1895-96, p. 25), 
further provides a proceeding to recover unpaid subscriptions. It will 
thus be seen that the statute law of Virginia is, in substance, merely 
declaratory of the gênerai rule of law that the subscribing stockhold- 
ers of a corporation cannot be relieved from payment of the subscrip- 
tion price of their shares. As between the corporation and the 
stockholders, there does not seem by the Virginia law to be any- 
thing to prevent an agreement that the payment may be by install- 
ments, and be postponed as long as they agrée, provided, always, 
that, if creditors intervene, the unpaid installments may be re- 
quired to be paid in to satisfy the debts of the corporation. 

By the Virginia statute there is no prohibition enacted or pen- 
alty imposed, except that imposed by the gênerai law, namely, 
that creditors may require the whole nominal value of the shares 
to be paid in, and that any agreement between the corporation 
and the stockholders, limiting their liability therefor, is void as 
against creditors. This is simply the gênerai doctrine repeated- 
ly declared by the suprême court of the United States and other 
courts. There is no public policy with respect to the payment 
for shares by stockholders declared by Virginia statute différ- 
ent from other states, and, indeed, the Virginia statutes are not 
as rigorous as those of many other states. Handlèy v. Stutz, 139 
U. S. 417-427, 11 Sup. et. 530. 

In the absence of a statute inflicting a penalty of some sort for 
issuing or receiving, as fully paid and nonassessable, shares for 
wbich less than their face value had been paid, or prohibiting its 
being done, we are not aware of any gênerai principle which holds 
such a transaction to be fraudulent, or of moral turpitude, so as 
to prevent a party to such an act from having any standing in a 
court of equity. The penalty is that the stockholders to whom such 
shares are issued may be called upon, not, indeed, to pay their entire 
par value, but so much thereof as may be required to pay those 
creditors who had a right to look to the capital stock as a fund 
•for the payment of their debts. Agreements not to require pay- 
ment for stocks issued bave been regarded by the courts not as 
questions affected by public policy, but as questions between debtor 
and créditer, as to which each is controlled by the ordinary rules of 
law. 

Thus, in Martin v. Land Co. (1897) 26 S. E. 591, in a case where 
the corporation had agreed that not more than 30 per cent, of 
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the stock subscription should ever be called in, the suprême court 
of Virginia held tliat a créditer, who dealt with the company with 
full knowledge of this agreeraent, was estopped from calling upon 
stockholders to pay more than the 30 per cent. 

In the suprême court of the United States Clark v. Bever, 139 
U. S. 96, 11 Sup. et. 468, Fogg v. Blair, 139 U. S. 118, 11 Sup. Ot. 
476, and Handley t. Stutz, 139 U. S. 417, 11 Sup. Ct. 530, are ail 
cases in which the court, while recognizing the gênerai principle 
that stockholders are bound to account for the face value of stock 
subscribed for, still held that the stockholder might exempt him- 
self from full payment by showing that it was agreed that he 
should not be called upon to pay, and that he acquired his stock 
under circumstances that did not give creditors and other stock- 
holders just ground to çomplain of such an agreement. 

In Camden v. Stuart, 144 U. S. 104-113, 12 Sup. Ct. 585, the su- 
prême court again declared that, while it might be unavailing as 
against the clainis of creditors, any settlement or satisfaction of 
the stock subscription might be good as between the corporation 
and stockholders. 

In Maryland, where the statute provides that unless capital stock 
shall be paid in within a prescribed time, the corporation may be 
dissolved, it was held in Brant v. Ehlen, 59 Md. 1, that the pur- 
chaser of shares issued as full paid in good faith cannot be held lia- 
ble to a créditer of the corporation as for unpaid installments. 

It is sometimes said that issuing full-paid stock without full 
payment is ultra vires, by which is meant, when not in excess of 
the number of shares fixed by the charter, not that the stock is in- 
valid or that the holder is not a stockholder, but that the act is in- 
effectuai as against creditors of the company, and may be held in 
fraud of the rights of other stockholders. Sawver v. Hoag, 17 
Wall: 610. 

In Scovill V. Thayer, 105 U. S. 143, while holding that stock is- 
sued in excess of the limit fixed by the charter was void, the court 
said (page 153) with regard to the stock not in excess of the limit: 

"The stock held by the défendant was evldenced by certifieates of full-paid 
shares. It is conceded to hâve been the eontract between him and the 
company that he should never be called upon to pay any further assessments 
upon it. The same eontract was made with ail the other shareholders, 
and the fact was Imown to ail. As between them and the company, this 
was a perfectly valid agreement. It was not forbidden by the charter or 
by any law or public policy, and, as between the company and the stocli- 
holders, was just as binding as if it had been expressly authorized by the 
charter. * * * The shares were Issued as full paid, on a fair understand- 
ing, and that bound the company." "In fact, it has been held in récent 
English cases that not only is the company bound, but its creditors also arc 
bound, by such a eontract. * * • But the doctrine of this court is that 
such a eontract, though binding on the company, is a fraud in law on its 
creditors, which they can set aside; that when their rights intervene, and 
their claims are to be satisfîed, the stockholders can be required to pay their 
stock in full." 

The attitude, of the four Indiana complainants in the présent 
case is that they agreed to pay, and hâve paid, into the American 
Plant-Pood Company, each the sum of $10,000 in money, for 100 
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shàres each of the preferred shares of that corporation, and each 
receiyed besides, as a bonus, 200 shares of the common stock. In 
doing this they hâve done nothing prohibited by the Virginia stat- 
ute. What they hâve done is to make themselves liable to the 
extent of the unpaid shares accepted by them to such of the cred- 
itors of the company as may hâve trusted the company upon the 
faith of its nominal capital. It seems to us that it would be new 
doctrine to hold that because a stockholder has not paid up in 
full for ail the stock held by him, or because he had consented to 
an agreement by which stock was issued to him and others with- 
out payment, he could hâve no standing in court to assert any 
right he might hâve against the corporation or its other members, 
or those who promoted it. 

It is to be noticed that the présent suit is not to enforce any 
rights obtained by the supposed illégal act of the company in is- 
suing unpaid stock as full paid, or the agreement, to which the com- 
plainahts were parties, stipulating that stock should be so issued, 
but, on the contrary, is in disaiHrmance of that whole transaction. 
The bill seeks the "dissolution and winding up of the American 
Plant-Food Company, and the canceling of ail its stock as a cor- 
poration contrived by the promoters for a f raudulent purpose, into 
which the complainants were tricked by the défendants chargea 
in the bill. 

In Central Transp. Co. v. Pullman's Palace-Car Co., 139 U. S. 
24-60, 11 Sup. et. 478, 488, the court said: 

"A contract ultra vires belng unlawful and void, not because ît is in itself 
immoral, but because the corporation, by tlie law of its création, is incapable 
of making It, the courts, while refusing to maintain any action upon the 
unlawful contract, hâve always strlven to do Justice between the parties, 
8o far as could be done consistently with the adhérence to law, by permit- 
ting property or money parted with on the faith of the unlawful contract 
to be recovered bacis or compensation to be made for it. * * * To" main- 
tain such an,action is not to afflrm, but to disafflrm, the unlawful contract." 

Parkersburg v. Brown, 106 U. S. 487-503, 1 Sup. Ct. 442, is to 
the same effect. 

In Du Puy v. Terminal Co., 82 Md. 408, 33 Atl. 889, and 34 Atl. 
910, the complainant had been induced by fraudulent représenta- 
tions of the promoters of a corporation to pay $60,000 for 800 shares 
of preferred stock of the par value of |80,000, together with 800 
shares of common stock of the same par value, and a bill in equity 
was sustained to unravel the frauds by which the promoters had 
deceived and cheated the other stockholders. It was not consid- 
ered that the stockholder was under anv disability because he 
had the stock issued to him for about one-third of its par value, 
although, as has been already stated, the Maryland statutes are 
more exacting with regard to payment of the full par value of stock 
than those of Virginia. 

If there be no reason on the ground of public policy, and we 
think there is none, to prevent the complainants asserting their 
rights, there can be no question of the jurisdiction in equity. In 
Cook on Stock and Stockholders the author, in discussing the 
ûve diiïerent remédies which are open to a subscriber induced to 
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subscribe to stock by fraud, states (section 155) that the remedy 
by bill in equity is the fairest, safest, and most complète remedy 
the subscriber has; that it is a customary remedy in England, and 
has been clearly upheld in this country. It was the remedy pur- 
sued in Tyler v. Savage, 143 U. S. 79, 12 Sup. Ct. 340. 

In Motor Co. v. Purnell, 75 Md. 113, 23 Atl. 134, at page 120, 75 
Md., and page 136, 23 Atl., the court said: 

"It is now settled that, where a subscriber to stock has been deceived and 
induced to enter into a contract of subscription by misrepresentation and 
fraud of an agent actlng for the corporation, such contract, while not abso- 
lutely void, is voidable at the élection of the party deceived, and be will be 
entitled to hâve the contract of subscription rescinded and declared void, 
and to hâve restitution made of ail money paid thereon, provided he eleeta 
to repudiate the contract at once upon discovery of the fraud, and he is 
guilty of no unnecessary delay in coming to a court of equity for relief. This 
relief will be afCorded even after the complète exécution of the contract, if 
the rights of creditors or of innocent third parties do not intervene and give 
rise to equlties superior to those of the stocliholder alleging bimself to hâve 
been defrauded." 

But even if, under a proper bill of complaint, equity might hâve 
jurisdiction, the appellees contend that this bill is multifarious, 
in that it embraces inconsistent causes of action and inconsistent 
prayers for relief. The inconsistent causes of action are said to 
be that, while thèse complainants allège that their subscriptions 
vvere obtained by fraud, they afflrm those subscriptions by con- 
tending that the American Plant-Food Company was defrauded in 
the purchase of the Northbury tract, and asking to hâve that pur- 
chase canceled and the purchase money refunded; that they are 
attempting to assert rights as stockholders and also as creditors 
of the American Plant-Food Company; and the inconsistent prayers 
for relief are said to be a recoA^ery against the Virginia Mari Phos- 
phate Company and those persons, who, co-operating with it, de- 
ceived the complainants, and also a prayer as against the Amer- 
ican Plant-Food Company to hâve their subscriptions rescinded. 

Multifariousness arises from the fact either that the transactions 
which form the subject-matter of the suit are so separate and dis- 
similar that they cannot conveniently be tried in one record, or 
that some défendant is able to say that as to a large part of the 
transaction set ont in the bill he has no interest or connection 
wliatever. A bill is not multifarious because there are several 
causes of action, if they grow ont of the same transaction, ànd if 
ail the défendants are interested in the same rights, and the re- 
lief against each is of the same gênerai character, the bill may be 
sustained. Brown v. Safe-Deposit Co., 128 U. S. 403, 9 Sup. Ct. 127. 

In this case the allégation is that the individual défendants 
owning and controlling the Virginia Mari Phosphate Company, and 
knowing the Northbury tract of land to be worthless as a deposit 
of phosphate fertilizer, and having abandoned its opération be- 
cause they had found it to be worthless, constituted Henley their 
agent to exploit a scheme by which the tract should be sold to a 
new company, at an excessive valuation, by means of fraudulent 
représentation as to its character; that Henley carried ont his 
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employment by substituting doctored samples of tbe soil, and im- 
posing upon the chemists who certified as to the eharacter of the 
soil, and in pursuance of the scheme the individual défendants ap- 
propriated to their own use the money paid in by the complainants, 
while they themselyes, by a trick, escaped from paying anything 
for their own stock which they received in the American Plant- 
Food Company, and that they improperly reserved a lien for |27,- 
000, part of the purchase money, in the deed from the Virginia Mari 
Phosphate Conîpany to the American Plant-Pood Company. The 
complainants allège that this was ail one scheme, of which the 
incorporating of the American Plant-Food Company was part. 
The allégations make it one continuons transaction, having one 
purpose. 

The case of Ashmead v, Colby, 26 Conn. 287, was similar in its 
facts to those alleged in the présent bill. It was a "salted" gold 
mine in Virginia, to purchase which the complainants had been 
fraudulently induced to form a Virginia corporation and subscribe 
for stock. The bill sought the cancellation Of the stock subscrip- 
tions, the cancellation of the notes given for the purchase of the 
supposed mine, and a decree for the repayment of the money paid 
to the parties who conspired to efifect the fraudulent sale. The su- 
prême court of Connecticut held that the bill was not multifarious, 
saying: 

"The défendants prepetrated the fraud by means of înduclng the indlvid- 
uals who are plalntiffs to take capital stock of the corporation and advance 
their money for It, that the money might be Immediately withdrawn from 
the corporation for the beneflt of the défendants under the form of a pur- 
chase of a valuable property suited to the objects of the corporation, but in 
fact of very little value for any purpose compared with the priée for which 
It was sold, and of noue whatever for the purpose for which it was pur- 
chased. The corporation was used, therefore, as a mère instrument by which 
to aecomplish the design, and it was to defraud both It and the individuals 
Induced to take its stock that the whole séries of fraudulent représentations 
were made. It is therefore substantially a case where certain individuals, 
together with a corporation, are ail defrauded by one act or séries of acts 
designed to aecomplish the same fraud, and thls fraud opérâtes very much 
in the same way both upon the individuals and the corporation. It takes 
the money of the individuals to fill the stock of the corporation, and then 
withdraws it from the corporation for the beneflt of the parties perpetrating 
the fraud." 

In Bosher v. Land Co., 89 Va. 455, 16 S. E. 360, it was held by 
the suprême court of Virginia that ail the stockholders who had 
been induced to subscribe to stock by fraudulent représentations 
of the promoters of the corporation could file a bill on their own 
behalf, and on behalf of ail others similarly deceived, to rescind 
their subscriptions as against the corporation, and against the pro- 
moters to hâve the amounts paid on their stock repaid. It was 
held that the bill was not multifarious, that the complainants were 
properly joined, and that parties who fraudulently receiyed the 
proceeds of the sale to the corporation could be decreed to make 
restitution to the parties whose money they obtained. The rule 
stated in Salvige v. Hyde, 5 Mass. 146, is: 

"If the object of the suit be single, but it happens that différent persons 
hâve separate Interests In distinct questions which arise out of that single 
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objeet, it necessarlly foUows that such différent persons must be brought 
before the court, In order tbat the suit may conclude the whole objeet." 

It is true that in Brown v. Improvement Co., 91 Va. 31, 20 S. E. 
968, in a case similar in its facts to Bosher v. Land Co,, 89 Va. 453, 
16 S. E. 360, above cited, tlie suprême court of Virginia held that 
where the deluded stockholders flled their bill on their own be- 
half, and also on behalf of such creditors of the corporation who 
fihould corne in and join in the suit, the bill was multifarious, for 
the reason that the interests of the complaining stockholders seek- 
ing a rescission of their subscriptions would be opposed to the 
interests of the complaining creditors. This technical difficulty 
does not attach to this case, as creditors are not made parties. 

It is true that, as was just and équitable, the complainants asked 
as part of the relief prayed that any indebtedness of the American 
Plant-Food Company might be ascertained and paid, and the cor- 
poration be decreed to be insolvent, and that a receiver of the land 
sold to the American Plant-Food Company be appointed. But 
this relief, as well as the other relief asked, was required to do 
f uU equity in the case. In any proceeding the resuit of which must 
involve dissolution of a corporation, and the practical winding up of 
its affairs, the court usually calls before it the varions claimants 
having interests in its assets, and adjudicates their varions claims 
and priorities. It is the peculiar office of equity to deal with suits 
of this character, and its machinery is adapted to settle conflicts 
between différent sets of claimants without embarrassment. It is 
only in equity, and in a case in which creditors may assert their 
claims as well as stockholders, that the rights of defrauded stock- 
holders ean be worked out without injustice to creditors when the 
corporation is insolvent. As was said in Oliver v. Piatt, 3 How. 
333-411, it is generally an answer to the objection of multifarious- 
ness in a case of clear équitable jurisdiction that the transactions 
had so mingled the interests of the défendants that entire justice 
cannot conveniently be done, and a final and conclusive decree 
touching ail their interests couïd not be made, without joining 
them ail. We think this is jjeculiarly such a case. 

It is further urged in support of the demurrer that the complain- 
ants hâve failed to comply with the ninety-fourth rule in equity 
with regard to stockholders' bills founded upon rights which may 
be properly asserted by the corporation. This is a case in which 
the claim of the complainants to be refunded by the individual de- 
fendants the amounts paid for their stock could not be asserted by 
the corporation. It is not a case contemplated by rule 94, in which 
a minority of stockholders proceed to enforce a right which the cor- 
poration might enforce, or in which there could be a collusive 
agreement to give the fédéral court jurisdiction. Hère the com- 
plainants, citizens of Indiana, allège that they were original sub- 
scribers; that they are the only stockholders who hâve contributed 
anything of value to the corporation; who alleged that the cor- 
poration was fraudulently chartered to accomplish a fraudaient 
purpose; that it cannot continue a going concern for any honest 
objeet, but that it ought to be dissolved, its debts paid, and its 
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existence terminated. In snch a case it would be nugatory to say 
that a suit could not be instituted without first calling upon its 
directors to take action in the premises. The judgment is reversed, 
tfnd the case remanded, witli directions to overrule the demurrer. 



OLD COLONT TBT7ST CO. y. DUBUQUE LIGHT & TRACTION CO. 
(DOANB et al., Intervenera). 

(Circuit Court, N. D. lowa, B. D. October 28, 1898.) 

L FRAUDtTLBNT Repkksentations — Matkkialitt— Statbment dp Fact ob 
Opinion. 

A false statement as to the past earnlngs ot a street railroad, made by 
a purehaser of the road to the owners of another Une to Induce a con- 
Bolidation, !s not a mère statement of opinion, but a représentation of 
fact. 

Sk Samb — RiGHT TO Rblt oh Représentations. 

A party in malslng a contract has a rlght to rely on a statement made 
by the other party as to a matter wlthln the latter's knowledge, where 
the only other Informatloû obtainable would be a statement of another, 

& SaME— StATEMENT DP INTENTION. 

A statement by the purchaser of a street railroad that. In carrying out 
Its plan of reorganization, it intended to, and would, place the Une In 
flrst-class conditipn, made to the owners of another Une to Induce a con- 
solidation of the two, is not only a promise, but also a représentation of 
an existing fact, as to its intention, which authorizes a rèsclssion of the 
contract of consolidation by the other parties, where the promise is not 
only not fulflUed, but it is shown that the promisor had no such Intention 
at the tlme. 
4 Rescission dp Contract — Fraud— Riohts as against Transférée. 

Where a corporation of another state purchased the property of an in- 
solvent street-railroad company, and organized a new company for its 
management, the ofBcers and directors of whlch were ail employés of 
the foreign corporation, nonresidents of the city where the property was 
situated, and without flnancial Interest thereln, the new company, which 
also took tltle to a second railway Une through a contract made by the 
foreign corpoi'ation,and induced by Its fraud, stands in no better position 
to resist a suit for the rescission of such contract, and a recovery of the 
property thereby conveyçd, by the parties defrauded, than does the for- 
eign corporation. 
0. Corporations— Huit bt Stocçholders— Right to Maintaik. 

Where a contract for the transfer of the property of a street-railroad 
company was made by the stockholders individually, a suit for its rescis- 
sion on the ground of fraud may be malntained by thèm in their own 
names, joining the corporation as a défendant; and when such relief i» 
Invoked by pétition of intervention in a fédéral court in a pending suit, 
of which the court already has jurisdiction, It is not necessary to make the 
allégations required by equity rule 94. 
6. Equity — Lâches to Bar Relief. 

Lâches, to bar relief in equity, Is not a mère matter of tlme, llke lim- 
itations, but rather a question of the inequlty of grantlng the relief, by 
reason of some change in the condition or situation of the parties or 
property since the suit mlght hâve been brought. 
% Rescission of Contracts— Natube op Relief Qrantbd — Power dp Court 
or Equitt. 

A corporation purchased a street railroad, and organlzed a new company 
to hold and operate it. It also procured the conveyance to such com- 
pany of a second Une of road by means of fraudulent représentations 
made to Its owners, and the company Issued bonds secured by mortgage 
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on the Consolidated Unes. On a bill flled by the former ownors of the 
second Une, it was determined ttiat, as against the company and the cor- 
poration guilty oï the fraud, they were entitled to a rescission of the con- 
tract by whicU the consolidation was effected. BeU, it appearing that 
a reconveyance of the property would be inéquitable as against the bond- 
holders, that the court had power to decree a rescission, but to require 
the complainant to accept in lieu of the spécifie property a juAgment for 
its value against the corporation through whose fraud they were de- 
prived of it. 

' Submitted on issues presented by the bill flled by the interveners, 
and the answers thereto. 

Eunnells & Burry and Powers, Lacey & Brown, for complainant. 
J. C. Harper and Henderson, Hurd, Lenehan & Kiesel, for inter- 
veners. 

Eugène H. Lewis, for Greneral Electric Co. 
James S. Cummins, for Oscar H. Oison. 
Glenn Brown, for défendant. 

SHIKiVS, District Judge. This case is now before the court upon 
the issues arising upon the intervening bill ûled by William H. Doane, 
Lucius H. Bigelow, and Edward P. Griswold, who by order of court of 
February 1, 1896, were allowed to intervene for the protection of their 
rights in the suit brought by the Old Colony Trust Company, trustée, 
against the Dubuque Light & Traction Company, for the purpose of 
foreclosing a trust deed executed by the latter company, under date 
of June 1, 1893, upon certain street-railway properties in the city of 
Dubuque, lowa, comprising what are usually called the lowa Street 
and the Eighth Street lines. The flrst-named Une is also called in 
the évidence the Allen & Sweeney Line, from the name of the flrm 
that originally built the same. The title to this property passed to 
a corporation created under the name of the Dubuque Electric Rail- 
way, Light & Power Company (which, for convenience, will be desig- 
nated as the "Power Company"), which executed a trust deed upon 
its property and franchises to the Bay State Trust Company, under 
date of March 1, 1890, to secure its mortgage bonds to the amount of 
$285,000. On May 5, 1892, a bill was flled in this court on behalf of 
W. É. Eichardson and others against the Power Company, the Bay 
State Trust Company, and others, in which proceedings Horace Poole 
was appointed receiver of the lowa Street Line; and on December 7, 
1892, the Bay State Trust Company flled its cross bill, as trustée, ask- 
ing a foreclosure of the trust deed executed to it, on the ground that 
the Power Company had defaulted in the payment of the interest on 
its mortgage bonds; and on the 19th of January, 189.5, a decree was 
entered foreclosing the trust deed, and ordering a sale of the property 
covered thereby. Prior to the appointment of the receiver, in May, 
1892, the Power Company had become indebted to the Thomson- 
Houston Company and the Edison Electric Company for supplies fur- 
nished in equipping and maintaining its line; and when thèse com- 
panies were merged into the General Electric Company, in June, 1892, 
the latter company became thereby a heavy créditer of the Power Com- 
pany, and, being thus interested, it undertook the reorganization of the 
property, which was rendered necessary by the impending foreclosure 
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of the trust deed to the Bay State Trust Company. The conduct of 
the work of reorganization was intrusted to B. E. Sunny, who had 
beçn from the latter part of the year 1889 the Western manager of 
the Thomson-Houston Company, and who, when that company was 
merged into the General Electric Company, became the Western man- 
ager of the last-named company. Mr. Sunny testifles that after the 
receiver was appolnted, in May, 1892, and with a view to reorganizing 
the property: 

"We ascertained about the outstanding obligations of tlie property, and 
coinmunicated with a number of the creditors, to flnd out on what basis 
their claims coiild be handled. We also made an arrangement with the 
people representing the holders of first mortgage bonds, by whieh a reor- 
ganization could be carried through, and the property put on a good flnan- 
cial basis; and those efforts at reorganization resulted in an agreement 
between the bondholders of the Power Company and the Thomson-Houston 
Electric Company and a trust company in Boston." 

This agreement, which bears date August 31, 1892, recites: 
That the Power Company is in the hands of a receiver. "That the Elec- 
tric Company proposes to reorganize said rallway company, and put its 
property in first-class repair and condition, Including the addition of such 
machinery and apparatus as may be needed, at a oost of more than §50,000, 
provlded the property is sold by the receiver, and can be purchased at a 
priée that will warrant such an expenditure, and the bondholders wlU assent 
to a cancellatlon of the présent flrst mortgage bonds they hold, and talce in 
lieu thereof bonds of the reorganized company, as hereinafter set out." 

And thereupon the bondholders agreed to unité with the trustée 
in obtaining a decree of sale upon the foreclosure of the trust deed 
to the Bay State Trust Company, and to place their bonds in the 
hands of the Old Colony Trust Company for exchange for the new 
bonds to be issued; the Electric Company agreeing to bid at the 
foreclosure sale an amount sutïicient to cover the bonds, the prior 
liens, and the costs and expenses, and, if it became the purchaser 
at the sale, to immediately organize a new company to take the 
property, which new company was to authorize an issue of bonds 
to the amount of $400,000, to be secured by a mortgage on the 
property, présent or after acquired, of the company, of which issue 
1100,000 were to remain in the hands of the trustée, to be certifled 
and used only for improvements or betterments, or in the purchase 
of other railway property, and the remaining $300,000 were to be 
certifled and used — First, in retiring the old issue of bonds, dollaT 
for dollar; and, second, the balance left after payment of the old 
bonds was to be delivered to the Electric Company in payment of 
claims held by it against the Power Company, in payment of the 
repairs, improvements, and extensions necessary to put the pur- 
chased property in good working order and condition, and in pay- 
ment of such other creditors of the Power Company as the Electric 
Company might name. In pursuance of this plan of reorganization, 
as already stated, the Bay State Trust Company filed its bill praying 
for a foreclosure of the trust deed held by it; and on the 19th day 
of January, 1893, a decree of foreclosure was entered in this court, 
under which the property was sold at master's sale on March 1, 
1893, the sale being approved by the court on April 12, 1893 ; and 
the receiver, under an order of court entered April 29th, delivered 



OLD COLONY TRUST CO. V. DUBTIQDE LIGHT & TRACTION CO. 797 

up possession of the property to tlie Old Colony Trust Company 
on May 1, 1893. In order to complète the plan of reorganization 
which had been entered into hj the bondholders, the General Elec- 
tric Company, and the Old Colony Trust Company, it was further 
necessary to organize a new corporation at Dubuque to undertake 
the management of the property, and to exécute the new bonds and 
trust deed which- were to be delivered to the Old Colony Trust 
Company. To that end, James S. Cummins, the attorney at Chicago 
of the General Electric Company, and B. E. Sunny, came to Dubuque 
on May 3, 1893. Mr. Cummins testifles that he brought with him, 
already prepared, the articles of incorporation of the Dubuque 
Light & Traction Company, the trust deed, the by-laws, and the 
resolutions, necessary to perfect the transfer of the property; that 
he filed the articles of incorporation in the office of the recorder of 
Dubuque county; that he was then notified by Mr. Sunny that a 
deal had been made by him with Messrs. Doane, Bouton, Griswold, 
and Bigelow with regard to the Eighth Street Line; and that he 
took no further steps towards completing the organization of the 
Traction Company until after the return of the parties to Chicago 
on the night of May 3d. From the évidence it appears that Messrs. 
Doane, Griswold, and Bigelow had corne to Dubuque to look after 
their interests in the Eighth Street Railway, which extended along 
Eighth, Hill, Third, and other streets, and formed the only line 
running up the bluiïs which extend along the western portion of 
the city of Dubuque, and was managed by a corporation known as 
the Eighth Street & West Dubuque Street-Kailway Company. This 
property had been in the hands of a receiver, but at the time named. 
to wit, May 3, 1893, was practically owned by the interveners herein, 
Messrs. Doane, Griswold, and Bigelow, 'who, as already stated, had 
come to Dubuque for the purpose of re-equipping the road, and en- 
deavoring to put it on a paying basis. Finding thèse gentlemen 
at Dubuque, Mr. Sunny approached them with a proposition to 
combine the two lines of railway, and after a conférence of some 
hours' duration an agreement was reached to the effect that the 
interveners were to sell to the Dubuque Light & Traction Company 
the Eighth Street Line, and to take in payment bonds to the amount 
of $35,000 and stock to the amount of $70,000 in the Traction Com- 
pany; and thereupon the parties went to Chicago on the night of 
May 3d, and on May 4th a written agreement was entered into be- 
tween Oscar H. Oison and Messrs. Doane, Bigelow, Griswold, and 
Bouton, whereby the latter-named parties agreed to sell to Oison 
the entire issued stock of the Eighth Street Railway, and to receive 
in payment |70,000 of full-paid common stock, and also 35 of the first 
mortgage bonds of the Dubuque Light & Traction Company, of 
|1,000 each, bearing date June 1, 1893, and secured by flrst mort- 
gage upon ail of the property then held by the Old Colony Trust 
Company under its purchase of the property of the Power Com- 
pany, and upon after-acquired property, which would include the 
property of the Eighth Street Line (except the power-house realty), 
to be tïereafter transferred to the Traction Company; the total 
issue of flrst mortgage bonds to be |400,000, of which ail in excess 
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of 1300,000 were to be issued in accordance with the provisions of 
the deed of trust for after-acquired property or permanent better- 
ments. Under the same date a further agreement in writing was 
entered into between the General Electric Company and Messrs. 
Doane, Bigelow, Griswold, and Bouton, wherein it was recited that: 
"Whereas, the said Electric Company is largely interested in the property 
formerly owned by the Dubuque Electric Eailway, Light. & Power Company, 
and has, by virtue of an agreement with the bondholders thereof, control 
of the reorganization thereof, and has in pursuance of sueh agreement or- 
ganized the Dubuque Light and Traction Company, which is desirous of pur- 
chasing the property of the Eighth Street and West Dubuque Street Railway 
of Dubuque, lowa, a corporation under the laws of the state of lowa; and 
whereas, a contract has this day been entered Into between one 0. H. Oison 
and said parties of the second part: Now, therefore, in considération of 
the premises, aud the agreements on the part of the parties of the second 
part, the said Electric Company guaranties the delivery of the bonds and 
stock, and the performance of the other conditions of the agreement, on the 
part of said Oison, as thereln provided." 

It may be hère said that it is not questioned that Oison had no 
Personal interest in the property that was being dealt with, and 
he acted as the représentative or al ter ego of the Electric Company; 
and therefore he need not be further referred to, as the Electric 
Company assumed the responsibility for ail action taken in his 
name. So, also, it àppears that C. B. Bouton's interest has been 
purchased by Mr. Griswold; and hence he is not interested in the 
litigation now pending, and did not become a party to the inter- 
venin g pétition âled in this case. 

From the record it further appears that substituted articles of 
incorporation of the Dubuque Light & Traction Company were 
adopted and âled for record in the recorder's office at Dubuque 
under date of May 31, 1893 ; the board of directors being com- 
posed of George K. Wheeler, W. J. Ballard, James S. Cummins, and 
John L. Martin ; Mr. Wheeler being the président of the company, 
and Mr. Cummins acting as secretary. Mr. Wheeler testifles that 
from 1893 to 1897, both inclusive, he was chief engineer of the 
General Electric Company. Mr. Ballard testifles that since June 1, 
1892, he has been, and is, collection manager of the Electric Com- 
pany. Mr. Martin testifles that from June 1, 1892, to January 1, 
1894, he was manager of the Central Station lighting department 
of the Electric Company at Chicago. And from the record it ap- 
pears that Mr. Cummins was in charge of the légal business of that 
company at Chicago. None of thèse gentlemen resided in Dubuque, 
and it does not appear that they had any actual pecuniary interest 
in the Dubuque Light & Traction Company; and as it further ap- 
pears that by resolution of the board of directors of the Traction 
Company, dated July 20, 1893, 4,550 shares out of the total of 6,000 
shares of the capital stock of the Traction Company were issued to 
the Electric Company, it is entirely clear that the Traction Com- 
pany was wholly and completely under the control of the Electric 
Company. It further appears that in carrying out the plan of re- 
organization a trust deed dated June 1, 1893, was executed by the 
Traction Company, conveying to the Old Colony Trust Company ail 
its property, then owned or after acquired, in trust to secure its 
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issue of 1400,000 of bonds, payable in 17 years from date; it being 
provided that upon a failure to pay the interest maturing on said 
bonds the trustée could déclare the whole amount of the bonds to 
be due, and enforce payment thereof by a foreclosure and sale un- 
der the trust deed. The bonds thus provided for were issued, and 
§35,000 thereof were delivered to Messrs. Doane, Bigelow, and Grris- 
wold upon the completion of the sale of the Eighth Street Line, the 
transfer of which was made to the Dubuque Light & Traction Com- 
pany on September 11, 1893. This company failed to make payment 
of the flrst year's interest on the bonds, the coupons coming due 
December 1, 1893, and June 1, 1894, being left wholly unpaid; 
and thereupon, on December 1, 1894, the Old Colony Trust Com- 
pany flled the présent bill against the Dubuque Light & Traction 
Company, declaring the whole of the mortgage debt to be due; 
praying a decree for the foreclosure of the trust deed, and a sale 
of the mortgaged property; averring that the Traction Company 
was insolvent, that the security was inadéquate, that the property 
was in bad condition, and that a receiver should be appointed to 
take charge thereof. To this bill the Traction Company, being 
the défendant thereto, entered its appearance on December 1, 
1894, and consented to the appointment of a receiver, which appoint- 
ment was forthwith made; and thereupon the défendant company 
flled its answer, confessing the material allégations of the bill, and 
consenting that a decree of foreclosure should be entered as prayed 
for. On January 27, 1896, leave of court having been obtained to 
that end, Messrs. Doane, Griswold, and Bigelow intervened in the 
case, and flled their pétition praying for a rescission of the contract 
and transfer whereby the property of the Eighth Street Line was 
conveyed to the Dubuque Light & Traction Company, on the ground 
that such transfer had been procured through false statements 
and practices on the part of the General Electric Company and its 
oificers and agents. To this intervening pétition the Old Colony 
Trust Company, the Traction Company, the General Electric Com- 
pany, Oscar H. Oison, and the Eighth Street & West Dubuque 
Street-Eailway Company were made défendants, and ail hâve an- 
swered the pétition, save the Eighth Street Company. Upou tlie 
issues thus arising a very large amount of évidence has been taken, 
and upon an abstract thereof, and after full argument, both oral and 
in writing, the questions necessary to a disposai of the interrening 
pétition hâve been submitted for décision. 

In the intervening bill flled herein it is averred that, in order 
to induce Messrs. Doane, Bigelow, Griswold, and Bouton to sell the 
Eighth Street Line, the General Electric Company represented to 
them that, by virtue of an agreement with the bondholders of the 
Power Company, it had organized the Dubuque Light & Traction 
Company, and had arranged for the transfer to the Traction Com- 
pany of the property formerly owned by the Power Company, and 
for the exécution of a mortgage or trust deed, already drawu, cover- 
ing said property, as well as ail after-acquired property. to secure 
a total issue of |400,000 of flrst mortgasre bonds of said Traction 
Company, with 6 per cent, interest, payable semiannually; that, of 
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tliis total issue of bonds, |100,000 were to be issued, in accordance 
with the terms of the mortgage, in payment for after-acquired 
property or permanent betterments: that, of the remaining |300,- 
000 of bonds, so much thereof as was necessary was to be used in 
retiring the bonds of the Power Company, and the balance, being 
in the neighborhood of $100,000, was to go to the General Electric 
Company, and in considération thereof that company was to expend 
$50,000 or more in new equipment, improvements, betterments, and 
extension of the Traction Oompany's property, and in putting the 
same in first-class working order; that the lowa Street Line had 
been in the hands of a receiver for the period of about one year, and 
that during that time the receipts of the receiver from the prop- 
erty had been sufiQcient to pay ail the expenses of operating and 
maintaining the property, including receiver's expenses, and leaving 
a net balance large enough to pay a year's interest, at 6 per cent., 
on the proposed issue of $300,000 of bonds ; and that if the proper- 
ties of the lowa and Eighth Street Lines were combined, and put 
in first-class condition, and relieved from the expenses of a receiver- 
ship, the Traction Company, operating the same, would be certain 
to earn the interest upon its bonds, and would shortly be able to 
pay a dividend on its stock. It is further averred that, relying 
upon thèse représentations, Mr. Doane and his associâtes transfer- 
red the Eighth Street Line to the Traction Company, receiving there- 
for 135,000 of bonds and |70,000 of the stock of the Traction Com- 
pany; that the several représentations so made by the Electric 
Company and relied on by interveners were untrue; and that, hav- 
ing been deceived and misled thereby, interveners are entitled to 
rescind the contract whereby they conveyed the Eighth Street Line 
to the Traction Company. The alleged misstatements of facts re- 
lied on as grounds for rescinding the contract of sale of the Eighth 
Street Line may be restated in the folio wing form: (1) That the 
net earnings of the lowa Street Line while in the hands of the re- 
ceiver, after payment of expenses of operating and maintenance, 
including receiver's expenses, were sufQcient to pay one year's in- 
terest, at 6 per cent., on $300,000; that is, the net earnings of the 
year would be equal to the sum of |18,000. (2) That as part of 
the plan of reorganization of the. lowa Street Line, undertaken by 
the General Electric Company, that line was to be put in flrst-class 
working order by the General Electric Company. (3) That, out of 
the $100,000 to be delivered to the General Electric Company, that 
company would expend at least $50,000 in new equipments, improve- 
ments, betterments, and extensions. (4) That, out of the total is- 
sue of $400,000 of bonds, $100,000 were to be reserved, and to be 
issued, in accordance with the provisions of the trust deed, to the 
Old Colony Trust Company. 

The next question that naturally arises is whether thèse alléga- 
tions of fact are sustained by the proof ; that is, does it appear that 
thèse représentations were in fact made to the interveners for the 
purpose of inducing them to sell the Eighth Street Line, in order that 
it might be combined with the lowa Street Line, and pass under the 
control and management of the Traction Company. It would sub- 
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serre no good purpose to enter upon a discussibti of thé évidence 
in détail. It is sufQcient to say that the clear prépondérance thereof 
is with the interveners; and the court finds, as matters of fact, that 
the représentations as above stated were made to Messrs. Doane, 
Bigelow, Grriswold, ,and Bouton by the General Electric Company 
for the purpose of inducing them to sell the Eighth Street Line, and 
that the named parties were thereby induced to make sale of that 
line in reliance upon the statements thus made them. With respect 
to the truth or falsity of the représentations, the évidence shows, 
and the court so finds as matter of fact, that the earnings of the 
lowa Street Line while in the hands of the receiver were not suf- 
flcient to pay a year's interest on |300,000 of bonds, at 6 per cent., 
after paying the expenses of operating and maintaining the same, 
including the expenses of the receiver. And the court further finds, 
as matter of fact, from the évidence, that the General Electric Com- 
pany did not, as part of the reorganization of the lowa Street Line, 
put the same in first-class working order. And the court further 
finds that the General Electric Company did not apply at least $50,- 
DOO out of the |100,000 of bonds issued to it in new equipment, better- 
meuts, or extensions of the lowa Street Line. And the court further 
finds, as a matter of fact, from the évidence, that the General Electric 
Company wrongfully induced the Old Colony Trust Company to issue 
to it a large part of the |100,000 of bonds that were to be reserved, 
and misapplied them to its own use and benefit. With référence to 
the statements made about the earnings of the lowa Street Line 
under the management of the receiver, it is contended on behalf of 
défendants that thèse représentations were of the nature of mère 
puffing, or trade talk, upon which the interveners were not entitled 
to rely as being anything more than the mère expression of opinion, 
and, further, that the interveners should not hâve relied thereon, 
but for their own protection should hâve made inquiry into the facts. 
If the statements made had been with référence to the future earnings 
of the road, to the effect that they would be large enough to pay a 
named interest, the construction sought to be put thereon by the de- 
fendants might be admissible, but such is not the case. The state- 
ment made had référence to the past, not to the future. It was a 
positive averment to the effect that the lowa Street Line, while in 
the hands of the receiver, had earned an amount sufflcient to pay 
ail expenses, and to pay interest at 6 per cent, on $300,000. The 
statement was not made as the expression of a mère opinion or hope 
or belief, either as to the past or the future, but was made for the 
purpose of impressing upon the interveners the fact that the lowa 
Street Line had shown, under the receiver's management, an earning 
capacity of the amount stated, — a statement which, if true, would 
be of the most persuasive force in inducing the interveners to agrée 
to a combination of the Eighth Street and lowa Street Lines; and 
responsibility therefor cannot now be evaded on the theory that this 
statement was merely idie puffing, not intended to be relied upon by 
the parties to whom it was made. Neither is there merit in the sug- 
gestion that the interveners had not the right to rely upon this state- 
ment of fact thus made to them, because they might, by inquiry on 
89 F.— 51 
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their own part, hâve ascertained what the actual fact was in tMs par- 
tieular. Had the interveners undertaken to make inquiry about this 
matter, they would hâve been compelled to rely upon the statements 
of the parties in charge of the lowa Street Line. There was not in 
existence any record to which they could go for the information^ and 
it is not to be supposed that it would hâve been open to them to 
make a search through the books and papers in the company's office 
in order to ascertain the facts. The utmost that can be said is that 
possibly, if they had made inquiry at the company's office, the parties 
in charge might hâve made a statement as to the fact of the earnings 
of the line; but, if statements are to be relied on, why were the 
interveners not justified in relying on the statement made them by 
Mr. Sunny, acting as the agent of the General Electric Company? 
Owing to the intimate relation which the évidence clearly shows 
existed between Mr. Sunny and the management of the lowa Street 
Line both before and after the appointment of the receiver, it is 
manifest that this matter of the earnings of the line was one fully 
within his knowledge, but not equally open to the knowledge of 
the interveners; and therefore it cannot be said that they were not 
justified in relying upon the statement made to them. 

With respect to the statements touching the improvements that 
were to be made in carrying out the plan of reorganization of the 
lowa Street Line, it is claimed by défendants that thèse cannot be 
deemed to be false statements, justifying a rescission of the contract 
for the sale of the Eighth Stneet Line, because they were in the nature 
of promises to be performed in the future, for which an action for 
damages is the sole remedy. Thèse représentations, however, were 
as to the then existing purpose and intent of the General Electric 
Company with référence to the improvements that were to be made 
in carrying out the plan of reorganization; and the falsity of the 
statement lies in the fact that the évidence shows, not only that the 
Electric Company did not make the improvements it had promised 
to do, but that it did not intend to make them when the représentation 
was made. Thus, in Edgington v. Fitzmaurice, 29 Law Rep. 479, 
which was an action for damages on the ground of deceit or false 
représentations, it was said in the opinion of the court: 

"It was argued that this was only the statement of an Intention, and that 
the mère fact that an Intention was not carried Into efCect conld not make the 
défendants Uable to the plaintifC. I agrée that It was a statement of In- 
tention, but it Is nevertheless a statement of facts." 

In the concurring opinion of Bowen, L. J., in this case, it is said: 

"A mère suggestion of possible purposes to which a portion of the money 
mlght be applied would not hâve formed a basis for an action of deceit. 
There must be a misstatement of an existing fact, but the state of a man's 
mind is as much a fact as the state of his digestion. It Is true that it is 
very dlfflcult to prove what the state of a man's mind at a partieular time is, 
but, if it can be ascertained, it is as much a fact as anything else. A mis- 
representatlon as to the state of a man's mind Is therefore a misstatement of 
fact" 

The main reliance of the défendant with respect to this branch of 
the case is the claim that the General Electric Company did sub- 
stantially perform ail that it represented it would perform in the 
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way of putting the property into good order, and making additions 
and improvements thereto. Briefly stated, the General Electric 
Company had represented to the interveners that it would put the 
railway property into first-class working condition, and that there 
should be left in the hands of the trustée $100,000 of bonds, to be 
used by the reorganized company for the future betterment, im- 
provement, and extension of the property. By the proeurement of 
the General Electric Company the $400,000 of bonds hâve ail been 
issued and appropriated; |200,000 being applied to retiring the old 
bonds issued by the Dubuque Electric Light & Power Company, 
and $50,000 in the purchase of the Eighth Street Line, and expenses 
connected therewith; thus leaving 1150,000 of the bonds in the 
hands of the General Electric Company. In addition thereto it 
claims to hold notes to the amount of $12,385 executed by the Trac- 
tion Company; and its contention is that thèse securities are its 
property, as payment for its expenditures made on the property 
covered by the trust deed to the Old Colony Trust Company. The 
nature and extent of the expenditure actually made on the prop- 
erty in the alleged performance of its représentations and agree- 
ments in that particular may be readily characterized from a few 
facts which cannot be disputed: The possession of the property 
was delivered up by Eeceiver Poole May 1, 1893, and the bill for the 
foreclosure of the mortgage to the Old Colony Trust Company was 
flled December 1, 1894. During this period of time the practical 
control of the property, especially as to the repairs thereon, was 
in the hands of the General Electric Company; and during tliis 
time nothing was paid to the bondholders, either on principal or 
interest. In the bill filed herein by the Old Colony Trust Com- 
pany on the Ist day of December, 1894, it is averred that the 
property is in bad condition; and the records of the case show 
that the taxes had not been paid on the property, and, in order to 
enable the receiver to keep the property going, the court was 
obliged to authorize the issuance of receiver's certificates in the 
sum of $5,000. Thus, the receipts of the road had been absorbed, 
the taxes had not been paid, much of the current expenses had not 
been paid, bonds to the amount of $150,000 had passed to the 
Electric Company, together with $12,385 of the promissory notes of 
the Traction Company; and the claim of the Electric Company is 
that thèse securities, or the proceeds, had been used in paying the 
expenses of reorganizing the lowa Street Line, in paying certain 
claims due from it, and in making repairs or betterments on the 
roadbed and its equipment. In what is known as the "Reorganiza- 
tion Agreement between the Bondholders," the Electric Company, 
and the Power Company, in clause "b" of section 3 thereof, it is 
expressly provided that the balance of $100,000 of bonds left after 
retiring the bonds issued by the Power Company were to be deliv- 
ered at par to the Electric Company in payment of the claims it 
then held against the Power Company, and any moneys it might 
advance for repairs, improyements, or extensions necessary to put 
the property in good working order and condition, and in payment 
of such other debts of the Power Company as the Electric Com- 
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pany might designate. From this proyision of this agreement, as 
welLas from the verbal statements made to the interveners, the 
purposes to vehich the proceeds of the |100,000 bonds were prop- 
erly applicable are made plain; and they certainly do not include 
any expense or outlay incurred by the Electric Company in reorgan- 
izing the company, the burden of which reorganization the Electric 
Company had assumed. Yet, in accounting for the disposition of 
the property of the Traction Company coming into its hands, the 
Electric Company claims a crédit for fully $13,000 paid to the Old 
Colony Trust Company for trustée and attorney fées, and for the 
attorney's fées in connection with the foreclosure of the Power 
Company's mortgage,— expenses which surely cannot be rightfully 
charged against the interveners, either directly or indirectly; and 
yet if the Electric Company can thus absorb the proceeds of thèse 
bonds, instead of applying the same to putting the railway prop- 
erty into flrst-class order, the resuit is to lessen the value of the 
property to which the bondholders must look for the payment of 
their claims. 

It is furthermore claimed on behalf of the Electric Company that 
it has expended in repairing and improving the property the sum 
of $64,253. The évidence shows that, instead of furnishing new 
material such as was necessary to put the property into proper 
condition, the Electric Company furnished second-hand machinery, 
which had been discarded by the street-railway companies at Cin- 
cinnati and Denver; and the facts developed in the évidence fully 
justify the conclusion that, while much material was furnished 
and work done, the street-railway Unes in question were not put 
into flrst-class order and condition. The représentation made to 
the interveners was that the General Electric Company would put 
the lowa Street Line into flrst-class order; but the contention now 
is that the only obligation resting upon the Electric Company was to 
furnish the articles described in a contract signed by the General 
Electric Company and the Dubuque Light & Traction Company, 
which bears date June 10, 1893, and for which the Traction Com- 
pany agreed that the Electric Company was to receive |50,000 of 
the first mortgage bonds of the Traction Company, and notes of the 
Traction Company to the amount of |12,385. The évidence shows 
that this contract was prepared for exécution on May 3, 1893, — 
that being the original date thereof, — but when the deal with the 
interveners was entered into, and the completion of the organizatioDi 
of the Traction Company was postpOned, the signing of this equip- 
ment contract was postponed until June lOth. The interveners 
were left in ignorance, however, of the fact that there was a con- 
tract already drawn up, to be signed by the General Electric Com- 
pany and the Traction Company, — the latter being ofQcered by 
employés of the Electric Company, — whereby the Electric Com- 
pany could claim payment for the repairs and improvements it 
Was about to put on the property; disregarding the promise and 
représentation it had repeatedly made, that the lowa Street Line, 
as part of the reorganization plan, was to be put into flrst-class 
working order. Under the arrangement and représentations made 
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to induce the interveners -to enter into the plan of combining the 
two Unes, the interveners were entitled to hâve the lowa Street 
Line put in first-class working order; to hâve at least |50,000 of the 
bonds used in placing improvements, betterments, and extensions 
upon the combined lines; and to hâve $100,000 of the total issue 
of bonds left in the hands of the trustée, to be used in future for 
improvements, or the purchase of other railway property. If thèse 
représentations had been carried out in good faith, no cause of com- 
plaint would hâve existed on the part of the interveners; but, when 
the interveners entered into the arrangement for the transfer of the 
Eighth Street property, they were left in ignorance of the fact that 
the General Electric Company had already arranged a contract to 
be executed with its alter ego, the Traction Company, as soon as the 
latter was organized, under cover of which it would claim that it 
was entitled to demand payment from the Traction Company for ail 
the supplies and machinery it furnished, even though the major part, 
if not al], of the same were required to put the line in good working 
order, and that in payment for the equipment furnished it was to 
receive $50,000 of bonds and |12,383 in promissory notes of the 
Traction Company; thus imposing a burden on the property which 
would probably render wholly valueless the stock which the interven- 
ers had agreed to take in part payment of the property sold by them. 
The évidence not only shows that the General Electric Company failed 
to perform its agreement with respect to the equipment it was to 
put on the line, but the fact that this equipment contract was al- 
ready prepared and ready for exécution when the deal was made 
with the interveners, and after the deal was made the same was 
executed, and is now relied on as the measure of the obligation rest- 
ing on the Electric Company, justifies the conclusion that the Com- 
pany did not intend to perform the représentations it made to the 
interveners, but did intend, through the control it exercised over 
its own création, the Traction Company, to do what the évidence 
discloses has been done, to wit, to obtain the issuance of, and absorb 
for its own benefit, ail the bonds not needed to retire the old issue 
of $200,000, and in return therefor to expend less than $70,000 in 
furnishing repairs and equipment, much of which was second-hand 
and of inferior value, and in the payment of some $12,000 of claims 
existing against the Power Company. No further discussion of the 
évidence is needed to show that the facts proven bring the case 
within the established rules governing the rescission of contracts. 
Thus, in Parrar v. Churchill. 135 U. S. 609, 10 Sup. Ct. 771, it is said: 

"The gênerai prineiples applicable to cases of fraiidulent représentation 
are welï settled. Prand is never prosiimed. and. where it is alleged, the 
facts sustaining it miist be clearly made out. The représentation must be 
in regard to a material fact, must be false. and must be acted upon by the 
other party in ignorance of its falsity. and with a reasonable belief that it 
was true. It must be the very ground on which the transaction toolî place, 
although it is not necessary that it should hâve been the sole cause, if it 
were proximate, immédiate, and material." 

In Plow Co. V. Carson, 18 0. C. A. 606, 72 Fed. 387, it is stated: 

"Nothing is more deceitful than half the truth. This and many other Uke 
misrepresentations made by the officers of the appellants were not mère 
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exaggeiations of the value of the stock or assets of this corporation. They 
were frauflulent misrepresentatlons of mfvterial f acts that were actually 
within their knowledge, or that the appellee had a rlght to présume, from 
their relation to the corporation, were within their knowledge. They con- 
stituted fraud, resulted in damage, and warranted the conclusion which the 
master reached. A vendor who makes a false statement regarding a fact 
material to the sale, either with knowledge of its falsity, or in ignorance of 
its falsity, when, from his spécial means of Information, he ought to hâve 
known it, and thereby induces hls vendee to purchase, to his damage, is 
liable in an action at law for the damage the purchaser sustains through 
the misrepresentation, or to hâve the sale rescinded in a suit in equity, at 
the option of the purchaser." 

The évidence in this case demonstrates that the représentations 
made to the interveners were material. They were concerning mat- 
ters peculiarly within the knowledge of the General Electric Company. 
They were made for the purpose of inducing the interveners to sell 
the Eighth Street Line. The interveners had a right to rely thereon, 
and did in fact rely thereon, and were thereby induced to sell the 
Eighth Street Line. And it also is proven that the représentations 
so made were false, within the knowledge of the General Electric 
Company; and as it is proven that the Traction Company was or- 
ganized by the General Electric Company for the purpose of carrying 
ont the purposes of the Electric Company, and its board of directors 
was composed of employés of the Electric Company, and, further- 
more, as it took the title to the Eighth Street Line through the con- 
tract made by the Electric Company with the interveners, it follows 
that it stands in no better position than the Electric Company. 

It thus appears that, as against the Electric and Traction Com- 
panies, the interveners hâve established a right to demand a rescission 
of the contract whereby they were induced to transfer the Eighth 
Street Line, unless some one or more of the matters of défense pleaded 
by the défendants are of such a nature as to preclude the granting 
of a decree of rescission. On behalf of défendants it is claimed 
that relief cannot be granted, because the suit should bave been in 
the name of the Eighth Street & West Dubuque Street-Eailway Com- 
pany. The évidence shows that the misrepresentatlons were made 
to Doane and his associâtes, who were the owners of the stock in 
the Eighth Street Line; and the contract of May 4, 1893, which 
is the one sought to be rescinded for fraud, was not signed by the 
Eighth Street Company, but by Messrs. Doane, Griswold, Bigelow, 
and Bouton, in their individual capacity. * Purthermore, the Eighth 
Street Company is made a party to the suit, and therefore ail the 
parties who can possibly hâve an interest in the litigation are be- 
fore the court. 

Thèse facts are a suiHcient answer, also, to the point, made by 
défendants, that the intervening pétition and the proof do not show 
the facts necessary to be shown in order to enable a stockholder to 
maintain a suit to enforce a right belonging to the corporation, under 
the requirements of equity rule 94. The reasons leading to the adop- 
tion of this rule are fully given in Hawes v. Oakland, 104 U, S. 450, 
and Huntington v. Palmer, Id. 482; the purpose being to prevent 
the wrongful exercise of the jurisdiction of the fédéral courts by 
bringing a suit in the name of a stockholder when the jurisdiction 
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couia not hâve been invoked if the suit had been brought in the name 
of the corporation. Jurisdiction in this case in this court had been 
obtained by the filing of the original bill by the Old Colony Trust Com- 
pany, and whether the intervention was made in the name of the 
Eighth Street Company, or in the names of the stockholders, has no 
effect whatever on the question of the jurisdiction; and the case is 
clearly not one for the application of the rule in question, especially 
in- view of the fact that the contract sought to be rescinded was not 
made with the corporation, but with the stocliholders personally, 
and the corporation is made a party to the suit. 

It is next contended on behalf of défendants that the delay in bring- 
ing this suit for rescission amounts to lâches which will defeat the 
relief sought, and that it must be held that the parties, by their 
action, hâve afifirmed the contract. The rule governing the défense 
of lâches is thns stated in Galliher v. Cadwell, 145 U. S. 3C8, 12 Sup. 
et. 873: 

"The cases are many In which this défense has been Invoked and con- 
sidered. It is true that, by reason of their différences of l'act, no one case 
becomes an exact précèdent for another, yet a uniform prineiple pervades 
them ail. They proeeed on the assumption that the party to whom lâches 
is imputed has Imowledge of his rights, and an ample opportnnity to estab- 
lish them lii the proper forum; that by reason of his delay the adverse 
party has good reason to believe that the alleged rights are worthless, ov 
hâve been abandoned; and that, because of the change in condition or rela- 
tions during this period of delay, it would be an injus^ce to the latter to 
permit him to now assert them. » * * They ail proeeed iipon the theory 
that lâches is not, lilce limitation, a mère matter of time, but principally a 
question of the inequity of permitting the claim to be enforced,— an Inequity 
founded upon some change in the condition or relations of the property or 
the parties." 

In Townsend v. Vanderwerker, 160 U. S. 171, 16 Sup. Ct. 258, it is 
said: 

"The question of lâches does not dépend, as does the statute of limitations, 
upon the fact that a certain delinite time has elapsed since the cause of 
action accrued, but -whether, under ail the circumstanees of the particular 
case, plaintifC is chargeable with a want of due diligence, in faiUng to in- 
Btitute proceedings before he did." 

In this case it does not appear that the position or relation of 
the General Electric Company, of the Traction Company, or of 
the bondholders vyho exchanged the bonds of the Dubuque Electric 
Light & Power Company for the bonds of the Traction Company 
has been changed in any substantial particular during the period 
that intervened before the pétition for rescission was flled, in 
January, 1896. So far as the owners of the bonds of the Powei- 
Company are concerned, under the plan of reorganization, to whicli 
they were parties, they had agreed to take in exchange for the bondu 
of the Power Company an equal amount of the bonds of the Trac- 
tion Company, secured by a mortgage on the lowa Street Line; 
and if the Eighth Street Line is now freed from the lien of the 
trust deed to the Old Colony Trust Company, and the bonds issued 
to the interveners are returned for cancellation, together with a re- 
payment of the expenditures made on the Eighth Street Line over 
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and above the receipta therefrom, the original bondholders would 
be as well off as though the transfer of the Eighth Street Line 
had never been made. So far as the Electric and Traction Com- 
panies are interested, it is not shown that their position or relation 
to the property bas been changed by reason of any delay on part 
of the interveners in moving for a rescission of the contract. It is 
not claimed that material évidence bas been lost through the death 
of any party connected with the transactions, and it does nôt ap- 
pear, therefore, that any good reason exists for holding, on behalf 
of the original bondholders, or of the Electric or Traction Com- 
pany, that relief by way of rescission should be refused to the 
interveners by reason of the fact that the pétition for rescission 
was not filed until in January, 1896 ; it appearing froni the évidence 
that much time was necessarily occupied on part of the interveners 
in endeavoring to ascertain the real condition of affairs. Neither 
does the évidence support the claim that the interveners by their 
acts affirmed the contract, tbua indicating their élection not to 
rescind the same. The only matters relied upon as évidence of 
affirmance are the fact that Mr. Doane was présent at, and possibly 
voted bis stock at, a meeting of the stockholders of the Traction 
Company held in December, 1894 (but it does not appear that he 
then had knowledge of the facts upon which the right of rescission 
is based ; and, unless he had such knowledge, it cannot be held 
that such act upon bis part would indicate a purpose to waive the 
right of rescissiôn), and the further fact that the interveners, 
through their attorney, wrote to the Electric Company that they 
would not oppose the issuanee of receiver's certiflcates. As the 
issuance of thèse certiflcates was intended to protect the property 
as a whole while it was under charge of the court, the action of the 
interveners in this particular amounted only to agreeing that the 
receiver should protect the property while in his charge, which agree- 
ment in no sensé would be inconsistent with the right of rescis- 
sion. The natural conclusion to be drawn from the évidence is 
that, when the interveners flrst commenced to investigate the af- 
fairs of the Traction Company, they did so in the belief that the 
bankrupt condition of the property might be due to mismanagement 
on part of the Traction Company; and it was not until some prog- 
ress had been made in the investigation that it became apparent 
that they had been misled into making the original sale of the 
Eighth Street Line, and that reason existed for asking a rescis- 
sion thereof; and, under the circumstances of this case, the inter- 
veners were entitled to a reasonable time and opportunity to ascer- 
tain the situation fully, before they were compelled to make a 
final élection of the course they would pursue; and there being 
nothing in the évidence which shows that thé interveners, after 
obtaining knowledge of the facts, affirmed the contract in question, 
it must be held that this défense is not made ont; and therefore, 
upon the entire case, it must be held that the interveners, as against 
the General Electric Company and the Dubuque Light & Traction 
Company, are entitled to rescind the contract and sale whereby the^ 
Eighth Street Line was conveyed to the Traction Company, on the 
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ground tliat such sale and transfer were obtained from the inter- 
veners by misstatemeiits and false représentations. 

On behalf of the Old Colony Trust Company it is urged that, 
granting that the interveners bave shown themselves entitled to a 
rescission of the contract in question as against the General Elec- 
tric Company and the Traction Company, there are equities and 
rights existing in favor of the bondholders, and especially of the 
persons who purchased the bonds of the Traction Company after 
their issuance, and before the pétition asking a rescission was flled, 
which must be considered in determining the character of the relief 
that will be decreed in the case. It is true that while the holders 
of the bonds of the Traction Company, which they received in ex- 
change for sin equal amount of the bonds of the Power Company, 
do not occupy the position of innocent purchasers for value of the 
property of the Eighth Street Line, yet they do hold bonds secured 
by the trust deed upon the combined Unes, and f urthermore_ they 
were not actual participants in the wrongdoing of which the inter- 
veners complain ; and theref ore they are in a position to ask reason- 
able protection from the court in the final disposition of the case. 
Moreover, it appears that before the pétition for rescission was 
flled a number of the bonds held by the Electric Company were 
sold, with a large amount of other securities, to an unincorporated 
Company or association, known as the Street Éailway & Illuminating 
Properties; and thus third parties hâve acquired rights that must 
be considered. As the interests of the bondholders would unques- 
tionably be affected if the decree of the court should now require 
a séparation of the combined properties, there is much reason in the 
contention that the relief granted should take the form of a decree 
for damages against the wrongdoer, rather than a decree requiring 
a return of the interveners' property, which cannot be accomplished 
without injuriously affecting the interests of the bondholders. On 
behalf of the Electric and Traction Companies it is contended that, 
if good reason exista for refusing a return of the intervener's prop- 
erty in kind, then this prpceeding, being in equity, must be dis- 
missed, and the parties be relegated to an action at law for dam- 
ages on the ground of deceit. If the conclusion reached had been 
that there was no equity in the claim of the interveners, but that 
the only remedy opeu to them was an action for damages, it might 
well be that the court would dismiss the case in equity, without 
préjudice to their bringing an action at law. That, however, is 
not the conclusion reached by the court in this case; but, on the 
contrary, the holding is that the interveners hâve made out a case 
entitling them to rescind the contract for the transfer of the Eighth 
Street property on the ground of fraud, and therefore the jurisdic- 
tion in equity is beyond question. As against the défendants, the 
decree to be entered is one of rescission, to the effect that the trans- 
fer of the Eighth Street property was wrongly obtained, and that it 
is open to the interveners to reclaim the property. It has, how- 
ever, been made to appear on behalf of third parties that they hâve 
obtained interests in the property which will be seriously affected 
if the court should now attempt to separate the street-railway lines. 
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Under such circumstances, it is within the power of the court, while 
granting a decree of rescission as against the défendants, to pro- 
tect the rights of third parties, by holding that the interveners 
cannot equitably deprive the innocent bondholders of their lien on 
the property; and therefore the right of rescission must be worked 
out bj granting the interveners a judgment for the value of the 
property of which they were wrongfully deprived. Thus, in 1 Pom. 
Eq. Jur. (2d Ed.) § 237, it is said: 

"If a court of eauity obtalns Jurlsdîetlon of à suit for the purpose of grant- 
ing some distinctively équitable relief,— such, for example, as the spécifie 
performance of a contract, or the rescission or cancellation of some instru- 
ment,-— and it appears from the facts diselosed at the hearing, but not Isnown 
to the plaintiff when he brought hla suit, that the spécial relief prayed for 
has beeome Impracticable, and the plalntlfC is entitled to the only alternative 
relief possible,— of damages.-rthe court then may, and generally will, in- 
stead of compelling the plaintiff to Incur the double expense and trouble of 
an action àt law, retain the cause, décide ail the issues involved, and" decree 
the payment of mère compensatory damages." 

In the fédéral jurisdiction it is well settled that, if a court of 
equity rightfully takes jurisdiction over a subject-matter of liti- 
gation, it may retain it until complète justice is reached, although 
there may arise in the progress of the case some matter of which a 
court of law would hâve cognizance. Thus, in Tayloe v. Insurance 
Co., 9 How. 390, it was said: 

"As the only real question in the case is one which a court of equity must 
necessarily hâve to décide, in the exercise of its peculiar jurisdiction, it 
would be an idle technieality for that court to turn the party over to his 
remedy at law tipon the policy. And, no doubt, it was a strong sensé of this 
injustice that led the court at an eariy day to establish the rule that, having 
properly acquired jurisdiction over the subject-matter for a necessary pur- 
pose, it was the duty of the court to proceed and do final and complète jus- 
tice between the parties, where it could as well be done in that court as in 
proceedings at law." 

As it cannot be questioned that this court, sitting in equity, had 
full and complète jurisdiction over the principal matter submit- 
ted upon the pétition of intervention, to wit, the question whether 
the interveners were entitled to rescind the contract for the sale 
and transfer of the Eighth Street property, and, as the court lînds 
that the interveners are entitled to rescind such contract and trans- 
fer, it is clear that it is the duty and within the power of the court 
to mold the final relief granted in such form as to meet the exi- 
gencies of the case, having due regard to the rights of ail who may 
be affected by the decree, whether parties to the record or not, ançl 
that in the performance of this duty the court, while granting a 
decree of rescission in favor of the interveners, may require the 
interveners to take a judgment for the money value of their prop- 
erty, if it appears that the property itself cannot be returned with- 
out serions in jury to other parties, who were not participants in 
the wrong whereby the interveners were induced to enter into the 
rescinded contract. In form, therefore, the decree will require the 
interveners to deposit with the clerk of the court ail the bonds 
and stock of the Traction Company received for the transfer of the 
Eighth Street property; will adjudge the interveners to be entitled, 
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as agaînst the défendants to the pétition of intervention, to a de- 
cree rescinding tlie contract of sale and transfer of the Eiglith Street 
property; but, in view of the fact that innocent third parties hâve 
become interested in the property since its transfer, the decree will 
further adjudge that the interveners must take a money judgment 
against the General Electric Company and the Dubuque Light & 
Traction Company for the value of the Eighth Street property, in- 
stead of a decree for the return of the property in kind. As the 
parties bave not taken évidence upon this question, the taking of 
proof will be opened for that purpose for a perlod of 60 days, upon 
the completion of which the case will be submitted for final decree. 



GBRMANIA IKON CO. v. JAMES et al. 

(Circuit Court of Appeals, Eighth Circuit October 10, 1898.) 

No. 1,047. 

1. PubijIC Lands — RuLEs OF Procédure in Land Department. 

The "land department of the United States (including In that term tbo 
secretary of the interlor, the comniissioner of the gênerai land office, 
and their subordinate officers) constitutes a spécial tribunal, vested with 
the judicial power to hear and détermine the claims of ail parties to the 
public lands which it is authorized to dispose of"; and It is essential to 
the impartial exercise of such power that rules and régulations should be 
adopted, and steadily malntained, establishing a uniform practice and 
method of procédure. The législation of congress gives ample power tor 
the establishment of such rules, and when promulgated they become a 
law of property, and cannot be ignored by the department, to the sub- 
version of rlghts acqulred under them.i 

8. Same — RuiiBs QovEBNiNG Cancellation op Entkies— When Décision Be- 
COMES Effective. 

An established rule of practice of the land department, that after a dé- 
cision by the secretary has been made, canceling an entry of public 
lands, no subséquent entry of such lands can be made until the dé- 
cision has been officially communicated to the local land offleers, and 
a notation of the cancellatlon made on tbelr plats and records, is a 
proper, just, and reasonable rule, and ia aecordance with the policy 
of congress, which makes the local offices the place for the initiation 
and establishment of ail claims under its laws, as Is also a rule that 
applications for entry can only be received by the local officers at their 
offices, and during the prescribed office hours; and an application for 
entry made and received in aecordance with such rules at the flrst 
openlng of a local office after the receipt and notation on Its records of 
the cancellatlon of a former entry gives the entryman a vested rlght In 
the land, of which he cannot be deprlved by a subséquent décision of the 
department giving préférence to an application made, In violation of its 
rules, after office hours, and before ofHcial notice of the cancellatlon had 
been received at the local office, and which the officers for that reason re- 
Jected. 82 Fed. 807, reversed. 

S. Bamb--Rbview of Décision of Lahd Department by Courts— Eruob in 
Law. 

Neither the secretary of the interior nor the commissioner of the gên- 
erai land office haa power to make a rétroactive décision abrogating 

1 As to décisions of land department, their concluslveness and effect, gen- 
■arally, see U. S. v. Winona and St. P. R. Co., 15 C. 0. A. 0(5, 107, 67 Fed. 948, 
959, and note to Hartman v. Warreu, 22 C. G. A. 38, and supplementai-y 
note by same title to Carson City Gold & Silver Min. Co. v. >'«rtli Star Min. 
Co., 28 C. 0. A. 344. 
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rules of the land. department; and such a décision, giving préférence to 
an application made in violation of the rules in force when it was made, 
over an entry made in accordance with such rules, is an error In law re- 
vlewable by the courts. 

4 Samb— Suit to Kbvibw Décision — Sdfficibncy of Plbading. 

An allégation in a bill that at the time of a land entry there was in 
force In the land department "a nile and régulation and a settled prac- 
tice" to the effect stated is sufflcient on demurrer. 

Appeal from the Circuit Court of tlie United States for the Dis- 
trict of Minnesota. 

This is an appeal from a judgment which sustained a demurrer to a bill 
brought to devest the title to certain land in section 30, township 63 N., of 
range 11 W. of the fourth P. M., In the state of Minnesota, from the ap- 
pellees, Houghton E. James and others, and to vest it in the appellant, on 
the ground that through an error in law the secretary of the iuterior caused 
a patent to this land to be issued to one Oraig, from whom the appellees 
derived their elalm, when, in the absence of that error, he would hâve dl- 
rected Its issue to Emil Hartman, who has conveyed his right to the land 
to the appellant, the Germania Iron Company. Thèse are the essential facts 
alleged in the bill: On Pebruâry 18, 1889, the land in question had been 
segregated from the public domain, and appropriated to private use, by the 
location of Sioux half-breed scrip npon It. A contest had arlsen between 
the locator of the scrip and one who subsequently applied to pre-empt the 
land, had been heard by the local land offlcers at Duluth, Minn., and was 
pending on appeal before the secretary of the interior. On that day the 
secretary filed an opinion in this contest in his office in Washington, in which 
he adjudged that the location of the scrip was invalid, that the attempted 
pre-emption was fraudulent and void, and that the land in question was 
thus left open to disposai under the publie land laws of the United States 
applicable thereto. There was then "In force in the department of the in- 
terior a rule and régulation, and a settled practlce, and a long line of dé- 
cisions by the department offlcers, providing and declaring that no décision 
of the honorable secretary of the interior or the commissioner of the gênerai 
land ofBce cancellng an entry or appropriation of public lands should talie 
effect as a release of such lands from such appropriation, or as a restera tion 
thereof to the public domain open for entry or disposai under the public land 
laws, until such décision had been oflacially communicated to the local land 
offlcers of the district in which the land should be situate, and until notation 
of such cancellation had been ruade ujpon the plats or other records of the 
local land office"; and, under the rules and régulations of the land depart- 
ment then in force, the duties of the local land officers were to be dlscharged 
in their respective offices, and during the hours devoted to public business. 
The office hours of thèse offlcers were from 9 o'cloeli in the forenoon until 
4 o'cloeli In the afternoon, and, uhder the rules and régulations of the land 
department, no application to make an entry of land could be received by the 
register or receiver ont of office hours. The décision of the secretary was 
first received by the local land offlcers at Duluth on the evening of February 
22, 1889. On the morning of February 23, 1889, before opening the office 
for business, the cancellation of thé entry of this land with the Sioux scrip 
was noted on the booiis and plats of the local land office. At 9 o'cloeli in 
the forenoon of that day the office was promptly opened for business, and 
Emil Hartman was the first person who applied to enter the land after the 
office was opened, though many appllcants entered with him, and preseûted 
their applications as rapidly as they could be noted. Hartman applied to 
locate a Porterfield land warrant upon the land, paid the fées according to 
law, and his application was duly accepted and allowed by the local land 
offlcers. The right and title he thus acquired are now vested in the appellant. 
The clalm of the appellees arise» In this way: At about 5 o'clock in the aft- 
ernoon of February 18, 1889, and again before 9 o'cloeli of February 19, 
1889, Houghton E. James applied to the local land offlcers at their office in 
Duluth to make a homestead entry of this land; but his application was Te- 
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jected by the offlcers, in aceordance with the rules and régulations pleaded, 
because tiie land was still witttdrawn from the public domain by ils former 
entry wlth the Sloux half-breed scrip. Thereupon a contest arose, and a 
hearing was had before the local land offlcers on the merits of the various 
applications for this land. Appeals were talcen from their décisions, and 
from the subséquent décision of the commissioner of the gênerai land office, 
to the secretary of the interior; and on December 21, 1894, he decided that, 
although Hartman was the first person who entered the local land office, 
and the flrst person who made application to enter this land, after the dé- 
cision of February 18, 1889, was offlclally communicated to the local land 
offlcers, and the former entry of the land was canceled, yet the attempted 
homestead entry of James ont of office hours, and before the décision was 
received by the offlcers, was valid and effectuai, and was entitled to priority 
over the entry of Hartman. In pursuance of this décision he caused the 
entry of Hartman to be canceled, permitted James to enter the land as a 
homestead, and then to relinquish it, and thereupon caused a patent to be 
issued to one Craig, who entered it with a Porterfleld land warrant when 
James rellnquished, and afterwards conveyed one-half of it to James, and 
granted leases to some of the other appellees. The bill charges that the 
secretary of the interior fell Into an error in law, in this: that he held that 
the décision of February 18, 1889, restored the land to the public domain 
Instanter, subject to disposai and entry before the décision was received by 
the local land offlcers, before the location of it with the Sioux scrip had been 
canceled on the plats and books of the land office, and out of offlce hours, 
contrary to the rules, régulations, and practlce of the land department of 
the United States. Xhe court below was of the opinion that there was no 
error in this ruling, and accordingly dismlssed the bill. 

Walter Ayers, for appellant. 

James K. Eedington (Warren W. Draper, on brief), for appellees. 

Before SAI^BOKN and THAYER, Circuit Judges, and SHIEAS, 
District Judge. 

SANBOKN, Circuit Judge (after stating the facts). The "land de- 
partment of the United States (including in that term the secretary 
of the interior, the commissioner of the gênerai land office, and their 
subordinate offlcers) constitutes a spécial tribunal, vested with the 
judicial power to hear and détermine the claims of ail parties to the 
public lands which it is authorized to dispose of." 9 Stat. 395, c. 
108, § 3; Rev. St. pp. 441, 453; U. S. v. Winona & St. P. E. Co., 
15 C. C. A. 96, 103, 67 Fed. 948, 955, and 32 U. S. App. 272, 283. 
It is a part of the daily business of that tribunal to hear évidence 
and argument, and to décide who has, by purchase, by pre-emption, 
by the location of scrip or land warrants, or by any other recognized 
mode, established a right to any part of the public domain. It 
has determined thousands of such controversies, and the title to 
millions of acres of land rests upon its décisions. Every judicial 
tribunal upon which the duty of determining many and varied con- 
tested rights is imposed finds it necessary to establish and to steadily 
maintain a uniform practi'ce and method of procédure for the com- 
mencement and conduct of contests before it. It is perfectly obvions 
that even-handed justice to ail litigants can be impartially adminis- 
tered in no other way. Take the case in hand. The question it pré- 
sents is whether strangers to a contest, in which a décision of the 
secretary of the interior was âled in his offlce in Washington to the 
effect that a certain entry of the land in question was illégal, and 
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sbould be canceled, and that the land should be left open to disposai 
under tbe public land laws of the United States, had the right to enter 
that land at Duluth, in the state of Minnesota, the moment that déci- 
sion was flled in Washington, or had no such right until the local 
land ofiScers had received the décision, and had canceled the former 
entry on their plats and records where it was made. The title to 
the land hinges on the décision of this question. The acts of congress 
do not answer it. Obtiously, unless the land department had estab- 
lished some rule or practice on the subject, the question might hâve 
been answered in one way in one casé, and in another way in another 
case; and the rights of entrymen would hâve been left to the arbi- 
trary and whimsical discrétion of the officers before whom their cases 
happened tp arise, without law or rule to guide them. Such a déplor- 
able condition of aff airs would bave been in conflict with the funda- 
mental principles of civilized government, which attempts, by a uni- 
form administration of law, to secure equal rights to ail, free from the 
arbitrary and whimsical will of any. The subject-matter of this rule 
and practice was thqrefore one which it was eminently fitting and 
proper that the land department should regulate by rule or practice, 
to the end that the détermination of the rights of entrymen should be 
just and uniform. The acts of congress gave ample power to the 
offlcers of the land department to make a rule, and to establish and 
main tain a uniform practice upon this subject. Eev. St. §§ 453, 
2478. The rule and practice which the bill allèges that the land 
department had established was reasonable and just. It was that, 
after a décision of the secretary had been rendered that a former 
entry was void and should be canceled, no subséquent entry of the 
land could be made until that décision was ofificially communicated 
to the local land offlcers, and a notation of the cancellation was made 
on their plats and records. The secretary of the interior is an ap- 
pellate tribunal in thèse cases, whose court is held, and whose déci- 
sions are âled, more than 1,000 miles from most of the inferior tribu- 
nals in which the parties appear and institute and try their contests. 
It is according to the almost universal practice of judicial tribunals 
for the inferior court to take no action, and to allow none to be taken 
in it, until the décision and order of the appellate court has been 
offlcially received and recorded. The reasons for such a rule in the 
land department are far stronger and more imperative than in the 
ordinary courts of law or equity. It is in the local land office that 
the rights of the entrymei^ must be initiated as well as contested. 
The policy of the government is to afford to the actual settlers, to 
the pre-emptors and homesteaders, to those who live on or near the 
public land to be disposed of, every facility to acquire it without 
burdensome expense or unnecessary trouble. The very existence of 
the local land offices is the outgrowth of the purpose of congress to 
carry to the résidents of the districts in which the lands are situated, 
not only the tribunals in which they may initia te and try their rights 
to obtain portions of the public domain, but ail the information to 
enable them to intelligently prefer and establish their claims. To 
this end, the surveyor of each district is required to transmit to the 
registers and receivers of the local land offices gênerai and particular 
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plats of ail lands surveyed in their respective districts, and thèse reg 
istei's and receivers are required to keep a record of ail entries and 
cancellations on thèse plats and in their bpoks, so that any applicanî 
for land may there learn when it is open for entry. To this end, thèse 
plats and records in the local land office are declared to be open 
to public inspection, and the register and receiver are charged with 
the duty of giving correct information regarding them to every in- 
quiring applicant. To this end, applicants to enter the public land 
may not make their entries or institute their proceedings to obtain 
them in the gênerai land office at Washington, but must lirst apply 
to the local land office of the district in which the lands are situated. 
2 Stat. 73, c. 55, §§ 7, 8; Rev. St. §§ 2223, 2295, 2247. In view of 
this législation, that would indeed be a strange rule, glaringly incon- 
sistent with the évident intention of congress in establishing local 
land offices, and with the express provisions of the acts by which 
they established and developed the land department, which would 
make the rights of applicants to acquire land more than 1,000 miles 
from Washington dépend on action upon a décision flled there, in a 
contest to M'hich tbey were strangers, before it was offlcially com- 
municated to the officers of the local land office, or generally known 
to the public. Such a rule would enable a sentinel in the office of 
the secretary of the interior to secure for himself, and to deprive 
the citizens of the vicinage of, every valuable tract of land restored 
to the public domain by such a décision, while it would oiïer patent 
opportunities for the play of secret and mischievous machinations 
that might well be avoided. It is the converse of such a rule and 
praetice — it is the rule and practice that the land remained with- 
drawn from entry or sale until the décision of the secretary was offl- 
cially made known to the local land officers, and the notation of the 
cancellation of the former entry was made on their plats and records— 
which the bill allèges was in force when the décision of February 18, 
. 1889, was filed. That practice was consistent with the purpose and 
provisions of congressional législation on the subject, gave equal 
opportunities to ail applicants, brought the necessary information 
to the local land officers in time to enable ail who intended to apply 
for the land to obtain and act upon it without expense, and was fair, 
fltting, just, and reasonable. 

An attempt is made to escape from the effect of this practice on the 
groiind that the averments of this rule and practice in the bill are 
mère conclusions of law, that there is consequently no admission 
of their existence by the demurrer, and that it is for this court to 
consider and décide whether or not such a rule or practice ever ex- 
isted. The allégation is, however, that there was in force "a rule 
and régulation and a settled practice, and a long Une of décisions by 
the department officers" to the eiïect which we hâve repeatedly stated. 
Conceding that the allégation of the long Une of décisions, if it stood 
alone, might be met upon this demurrer by counter décisions of the 
department officers, the averment of the rule and practice is clearly 
sufficient, and stands uncontroverted. The suggestion that the allé- 
gation concerning them is insufficient because the rule is not stated 
by number, or by référence to any publication of the department, and 
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that the practice is not alleged in greater détail, is not entitled to 
serions considération. Both the rulé and the practice are succinctly 
and clearly set forth in the bill, and, if greater particularity was de- 
sired, thé remedy was not a démarrer. The rule and practice then 
stand conceded, and there havé been some décisions of the secretary 
of the interior to the effect that they existed. Crystal v. Dahl, Copp, 
Pub. Land Laws (1875) 363; Eno v. McDonald, Id.; Jayne v. Gowdy, 
Id. (1882) 652. If there hâve been décisions to the contrary, that fact 
establishes nothing, under the admission made by the demurrer, ex- 
cept that the case at bar is not the only one in which the secretary 
has wrongfully permitted the rule to be Tiolated and the practice to 
be disregarded. 

It is insisted that the closing \jrords of the décision of February 18, 
1889, abrogated the rule, abolished the practice, and opened the land 
in question in this case to entry at once. We are unable to so in- 
terpret them. They were: "This • * ♦ leaves the land in ques- 
tion open todisposal under the public land laws of the United States 
applicable tiiereto, and such is the judgment of this department." 
It may or may not be that, as between the parties to the contest 
which resulted in this décision, it took eflect as the judgment of the 
department when it was flled. That is not the question before us. 
The question hère is whether this décision left the land in question 
open to disposai to strangers to the contest and décision, in accord- 
ance with, or in violation of, the rule and practice of the department. 
About this there ought not to be two opinions. If a judge décides 
a case, and orders a judgment or decree to be entered, or any other 
act to be done, in his court, according to law, or under a certain stat- 
ute, it goes without saying that it is to be done according to, and 
not in disregard of, the rules and practice of the court; and there is 
nothing in the terms of this décision to indicate any other intention. 
When it reached the register and receiver at Duluth, they found noth- 
ing of that character in it, and they followed the established rule and • 
practice in the usual way, persisted in their rejection of the applica- 
tion of James, made before it was received, and before the former 
entry was canceled, and accepted the application of Hartman, which 
was the tirst made after the receipt of the décision and the cancella- 
tion of the former entry. In our opinion, their construction was 
right, and their action was in accordance with the obvious and true 
meaning of the final clause of the opinion. 

The case therefore stands in this way, under the bill and the de- 
murrer to it: When the décision of February 18, 1889, was filed in 
the secretary's office at Washington, there was a rule and a settled 
practice of the land department that no application to enter or to 
appropriate land withdrawn from disposai by a prior entry which 
was adjudged void by such a décision could be accepted until after 
the décision had been ofiflcially made known to the local land officers, 
and they had noted a cancellation of the former entry on their bocks. 
The register and receiver followed the rule and practice, and accepted 
the flrst légal application which was made after the décision was 
received. Notwithstanding thèse facts, the secretary of the interior 
held on December 21, 1894, flve years afterwards, that a prior appli- 
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cation to enter the land, made on February 19, 1889, in violation 
of the rule and practice of the department, was superior in right to 
that of the first applicant after the receipt of the décision, caused 
the entry of Hartman to be canceled, and patented the land to an- 
other, when he would hâve caused it to be patented to him if he had 
net so held. This ruling was clearly an error in law, and it entitles 
the appellant to the relief it seeks. Bogan v. Mortgage Co., 11 C. 
C. A. 128, 130, 63 Ped. 192, 195, and 27 U. S. App. 346, 350, and 
cases there cited. The reasonable and established rules and practice 
of judicial tribunals become as much a part of the law of the land 
as the statutes under which they act. Witness the innumerable 
reversais of the trial courts for errors of law in deciding questions 
of practice which crowd the reports of the appellate courts. More- 
over, the rule and practice hère under considération stand upon far 
higher ground than the ordinary rules for the mère conduct of pro- 
ceedings in courts. They condition the inception, the foundation, the 
very existence, of ail rights and title to this land. Kights initiated 
in accordance with them became vested interests in property, and at- 
tempts to establish rights in violation of them were as though they 
had not been. They had become an established rule of property, 
upon which men relied and had the right to rely. The maxim, "Stare 
decisis, et non quieta movere," applies nowhere more universally, 
or with more salutary effect, than to those rules and that practice 
under which property is acquired or secured. It is often far more 
important that thèse should be certain and changeless than that they 
should be right. Men engage in business occupations, buy, sell, and 
contract, in reliance upon them. Lawyers advise their clients and 
enforce and protect their rights with constant référence to them, and 
while ail interests will readily adjust themselves to, and protect them- 
selves under, erroneous rules, there is neither protection nor safety 
for any interest under shifting rules. Shreve v. Cheesman, 16 C. 
C. A. 413, 419, 69 Fed. 785, 791, and 32 U. S. App. 676, 687; Seale 
V. Mitchell, 5 Cal. 401, 403; Bâtes v. Relyea, 23 Wend. 336, 341; Good- 
ell V. Smith, 20 Johns. 693, 722. 

Nor was it within the supervisory power of the secretary or of the 
commissioner to set aside or annul rights acquired under this rule 
and practice, or to deprive Hartman of his title to this land, by a 
rétroactive décision, made flve years after his right to it had vested, 
to the effect that the established rule or practice when he made his 
entry was either inconvénient or erroneous. They might undoubt- 
edly bave made and promulgated a new rule which would hâve gov- 
erned cases arising after a new rule of practice had been made and 
had become known, but Hartman and the other applieants who 
crowded the ofiQces of the register and receiver of the land office at 
Duluth at 9 o'clock in the forenoon of February 23, 1889, at the. 
earliest moment when this land could be entered, according to the 
then established and known rule and practice of the department, 
had the right to the détermination of their claims according to the 
practice as it then existed. Rétroactive décisions of judicial tri- 
bunals are as vicions and ineffectuai as rétroactive laws. Shreve 
T. Cheesman, 16 C. C. A. 413, 419, 69 Fed. 785, 792, and 32 U. 
89 F.— 52 
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S. App. 676, 689. System, order, and the uniform application of 
the laws, the rules, and the practice to ail litigants alike, are as es- 
sential to the administration of justice in the land department as in 
the courts. Doubtless every applicant for this land, but one, relied 
upon the settled practice of the department, and presented his appli- 
cation for it at 9 o'clock in the forenoon on February 23, 1889; yet 
that one who violated the rule and practice, and made application 
to the officers ont of oflSce hours, and before the land was open for 
entry under the practice of the department, has defeated ail the 
others. He who came in by some other way has defeated every 
applicant who came "by the door." What a farce the attempt to 
secure rights in any judicial tribunal must become, if its rules and 
practice are ignored or applied at the arbitrary will of the judge who 
présides over the court! Under such an administration of the land 
department, the rights and titles which the law attempts to protect 
and secure would become naught but privilèges dépendent upon the 
gracions favor of its officers. The power to dégrade them to this 
rank cannot be found in the supervisory authority of the secretary 
or of the commissioner. Their power of supervision is not unlim- 
ited or arbitrary. "It cannot be exercised so as to deprive any per- 
son of land lawfully entered and paid for. By such entry and pay- 
ment the purchaser secures a vested interest in the property, and a 
right to a patent therefor, and can no more be deprived of it by 
order of the commissioner than he can be deprived by such order of 
any other lawfully acquired property. Any attempted deprivation 
in that way of such interest will be corrected whenever the matter is 
presented so that the judiciary can act upon it." Cornélius v. Kes- 
sel, 128 U. S. 456, 461, 9 Sup. Ct. 122; Bogan v. Mortgage Go., supra. 
The decree below must be reversed, and the case must be remanded 
to the court below for further proceedings not inconsistent with the 
views expressed in this opinion. 



GOSS PRINTING-PRESS 00. v. SCOTT. 

(Circuit Court, D. New Jersey. December 11, 1896.) 

WiTNESs— Evidence to Show Interest in Suit— Risht to Reqtjire Produc- 
tion OF Piîivate Papkrs. 

A wltness cannot be compelled on cross-examination to produce con- 
tracts between himself and the adverse party, contalning matters of a 
private nature, nor to disclose tlieir contents, on the ground that they 
will disclose the nature and extent of his interest In the litigation, when it 
is admitted on the record, by the party producing him, that he has a 
substantial flnaneial interest in the resuit of the suit. 

Motion for a rule upon a witness to require him to produce certain 
•documents, and to answer questions relating thereto. 

0. É. Pickard, for complainant. 
W. H. L. Lee, for défendant. 

KIRKPATKICK, District Judge. The facts in this case are un- 
disputed. It appears that Joseph C. Firm was called as a witness 
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for the défendant, and afterwards, in rebuttal, was examined on the 
part of the plaintiffs. Upon cross-examination it was shown that he 
had made three agreements with the plaintiff company respecting 
royalties, or payments in lieu thereof ; he beiiig the inA-entor, and the 
plaintiffs his assignées. The défendant sought to compel the produc- 
tion of thèse agreements, upon the ground that they were material to 
show the extent of the witness' interest in the suit, and the exact 
nature thereof. Witness, by advice of counsel, refused to produce 
the agreements, and the motion now is to compel him to do so. The 
defendant's counsel states that it clearly appears by the eyidence in 
the cause, and it is admitted, for the purpose of this suit, by the coun- 
sel for the plaintiffs, that the witness is financially interested to a 
substantial extent in the outcome of the litigation; and upon the 
hearing of the motion an affidavit was flled setting ont that matters 
of a private nature were contained in the agreements between the 
witness and the plaintiff corporation. I am therefore of the opinion 
that the witness should not be compelled to produce them. The 
interest of a witness in the subject-matter of a controversy may be 
shown to affect his credibility, but it does not follow that the weight 
to be attached to his évidence varies with the amount of his interest. 
The défendant, not being entitled to the production of the within 
agreements, cannot seek the disclosure of their contents by oral testi- 
mony. The motion of the défendants is denied. 



NATIONAL BANK OF ASHEVILLB v. FIDELITY & CASUALTY CO. OF 

NEW YORK. 

(Circuit Court of Appeals, Fourth Circuit. November 1, 1898.) 

No. 267. 

1. Trial — Submission to Jury dp Spécial Issues, 

It is not réversible error, under tlie practiee in North Carolina, to refuse 
to submlt to the jury an obscurely worded spécial issue tendered, where 
such issue is fairly submitted, and more fully and clearly stated in the 
gênerai charge of the court. 

2. Samb — Instructions — Construction. 

An expression used in an instruction, or a spécial issue submitted, though 
in Itself susceptible of two meanings, is not misleading when, as applied 
to the évidence, its meaning is plain. 

3. Same — Spécial Findinqs — Construction. 

Though a spécial issue submitted to a jury may be somewhat am- 
biguoue, the validity of a judgment based thereon is not affected where 
the answer to a second issue, submitted with it, malies the actual finding 
of the jury under the former plain. 

4. Fidelity Insurance — Liability of Surett — Concealment dp Facts by 

Employer. 

While under a bond Insuring the fidelity of an employé, which requires 
the employer to make disclosure of any dishonesty of the employé known 
to him, the employer is not bound to use diligence to discover such dis- 
honesty, yet where, in the exercise of ordinary and reasonable care and 
prudence in giving attention to facts known to him, he could not hâve 
failed to draw the inference tliat the employé was a defaulter, he may 
properly be charged with knowledge of such facti 

1 As to fidelity iusurance generally, sue note to ludemnity Co. v. Wood, 19 
C. C. A. 273. 
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6. Samb— StriT ON Bond— Praud in Obtaining Rbnbwal. 

The cashler of a bank, who had fumlshed a bond slgned by a fldellty 
Insurance eompany, whleh had from tlme to tlme been renewed, on the 
occasion of one expiration refused to renew. Two months afterwards, 
he left the clty without notice to the bank, taking with him $5,000 of the 
bank's money. Two or three days later the président of the bank, with 
knowledge of such facts, but -without disclosing them to the eompany, 
caused the renewal premium to be paid, and the bond renewed. Hctd, in 
an action by the bank to recover on the bond for the $5,000 défalcation. 
a finding by the jury that such facts were suppressed by plaintlfC's offleer 
for the purpose of defrauding the défendant by inducing it to make the 
renewal justified a judgment for défendant. 

6. WiTNEBSES— Evidence Affbcting Crbdibilitt — Prior Statbmbnts. 

Where a witness testifled positively to a certain conversation with a 
second witness, which the latter denled, it was compétent to show a prior 
statement made by the first witness, In which he elalmed to hâve had 
the conversation with elther the second witness or bis partner. 

7. FiDBMTY Instjrancb— Action on Bond— Waiver of Défense. 

The fact that a surety eompany which was surety on the bond of a 
bank cashier, after notice of hls défalcation, sent an agent to examine the 
books of the bank, and aiso took steps for the arrest of the defaulter, 
does not estop It to deny the valldity of the bond on dlscovering that 
Its renewal was procured by the bank after the défalcation took place, 
and the cashier had absconded, where the bank was placed in no worse 
position by such acts. 

In Error to the Circuit Court of the United States for the West- 
ern District of North Carolina. 

This was an action on an Instrument called a bond, exeeuted by the Fidel- 
ity & Casualty Company of New York, défendant in error, October 1. 
1889, agreeing to make good to the National Bank of Asheville, the plaintifC 
in error, any loss sustained by reason of the fraud or dishonesty of Law- 
l'ence PuUiam, its cashier, to the extent of $10,000, commltted during the con- 
tinuance of the term from October 1, 1889, to October 1, 1890, or any renewal 
thereof. The suit was originally broiight In the superior court of Brunswick 
county, N. 0., to recover $7,376.85 alleged to bave been lost to the bank by 
the dishonesty of PuUiam, and was afterwards removed by the défend- 
ant into the circuit court of the United States, where it was tried. The 
so-called bond is a tripartite agreement between the Fidelity & Casualty 
Company of New York, therein called "the eompany," of the first part, Law- 
rence PuUiam, of Asheville, N. C, therein called "the employed," of the 
second part, and the National Bank of Asheville, therein called "the em- 
ployer," of the third part. Among other stipulations contained in the bond 
are the foUowing: "That any willful mlsstatement or suppression of facts 
by the employer in any statement or déclaration to the eompany concern- 
ing the employed, or in any claim made under this bond, or renewal thereof, 
renders this bond void from the beginning." "That this bond, or any renewal 
thereof, will also beeome void from the beginning. If the employed covered 
hereunder has, within the knowledge of the employer, been a defaulter at any 
time during his service." The annual premium of $50 was paid from year 
to year until October 1, 1893, when the premium then payable to continue 
the bond In force was not paid, and remained unpald until the 2d or the 4th 
of January, 1894, on one of whieh days it was paid by the bank, and the re- 
newal recelpt, dated October 1, 1893, was delivered to it, continuing the bond 
in force from October 1, 1893, to October 1, 1894. In the meantime, after 
October 1, 1893, and before the renewal premium was paid, PuUiam had de- 
faulted, having, on December 30, 1893, gone offi, talsing $5,000 of the bank's 
money received by him that day. The material issue in the case was 
whether the facts known to the oflicers of the bank on January 2d or Jan- 
uary 4th with regard to the absconding of PuUiam on the 30th of December 
previous were such as in law, or under the stipulations of the bond, made 
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the obtainlng of the receipts an Invalid transaction, and rendered the renewal 
of the bond void. The défendant, in its answer, pleaded "that at the time 
the sald premlum of flfty dollars was pald to the défendant, and the sald 
alleged renewal bond and guaranty were delivered to the plaintiflf, to wit, 
on the 4th day of January, 1804, the said Lawrence Pulliain had left the 
employment of the plaintilï, to wit, on the SOth of December, 1893, previous, 
and was not In the service of tbe plaintiff, and had carried oiï with him 
the sum of $5,000 or more of the plaintifC's moneys, with intent to fraudu- 
lently convert the same to his own use and benefit; and thèse facts were 
known to the plaintilï and its offlcers when said renewal premium was paid 
to the defendant's local agents, and at the time the latter delivered to said 
plaintiff the said renewal guaranty bond, and, although it was the duty of 
the plaintiff to inform the défendant and its agents of the said facts, the 
plaintilï fraudulently concealed the same from them, the defendant's agents; 
and when the latter accepted the said renewal premium and delivered the 
said renewal guaranty bond they were wholly ignorant of the fact that said 
Lawrence Pulliam had left the employment and service of the plaintiff, and 
that he had carried ofC the money of the plaintiff, or had in any way been 
dishonest and unfaithful in connection with his duties as eashier, or other- 
wise, of the plaintiff." Under the North Carolina practice the issues of fact 
were propounded to the jury in the form of questions, as follows: "(1) Did 
the ofHcers of the plaintiff banlî Icnow, or could they by reasonable care bave 
known, when the renewal receipts were issued and paid for, that Pulliam, 
the eashier, was a defaulter? Answer. Yes. (2) Did the offlcers of the 
plaintiff bank, at the time the renewal receipts were issued, suppress the 
knowledge of sueh default, with the intent to deceive and defraud the de- 
fendant corporation by inducing it to issue the renewal receipts? Answer. 
Yes." tlpon thèse findings of the Jury the court entered Judgment for the 
défendant. The plaintiff excepted to the questions propounded to the jury, 
and to the instructions of the court, and to several rulings as to the admis- 
sibility of évidence, which, together with other facts, will be hereafter more 
fuUy stated. The writ of error brings thèse exceptions hère for review. 

F. A. Sondley and T. H. Cobb, for plaintiff in error. 

H. B. Carter and Zebulon Weaver, for défendant in error. 

Before SIMONTON, Circuit Judge, and MORRIS and BRAWLEY, 
District Judges. 

MORRIS, District Judge (after stating the facts as above). The 
plaintiff in error (aiso the plaintiff below), excepted to the issues 
eubmitted to the jury, and in lieu thereof tendered the following: 

"Did the plaintiff, knowlng that Pulliam had defaulted and absconded, 
carrying off for his own use large amounts of its money, fraudulently make 
the défendant to enter into the contract of guaranty for said Pulliam from 
the Ist day of October, 1893, to the Ist day of October, 1894, which the de- 
fendant was under no promise or obligation to enter into, to the defendant's 
Injury?" 

Upon the testimony in the case there arose an issue collatéral 
to the two issues submitted, which both sides conceded, if found 
by the jury in favor of the plaintiff, entitled the plaintiff to the 
verdict. This issue was whether or not in November, 1893, the 
défendant company, through its agents, had agreed to renew the 
bond. The facts with regard to the renewal receipts were that 
Pulliam himself, when the policy was issued, acted as an agent in 
Asheville for the défendant company in the bond department of 
its business; and thereafter the renewal receipts, both the renewal 
receipts for the policy in suit and also for a bond for the paying teller 
in the same bank, were sent to Pulliam. The receipts offered in evi- 
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deuce were sent to PuUiam prior to October 1, 1893;but he did not re- 
mit for them. There was a firm of Aston, Eawls & Go., in Asheville, 
in the Insurance business, who were agents for the défendant in otber 
departments of insurance, and in November the défendant company 
wrote Aston, Eawls & Co. to look after the bond department also. The 
bonds for the cashier and teller of the plaintiiî bank were the only 
bonds the défendant had issued in Asheville, and the company request- 
ed Aston, Eawls & Co. to coUect the premium on those two renewal 
receipts. Eawls went to see Pulliam, who said he would let Eawls 
know about the renewal receipts in a few days, and in a few days 
Eawls went back to him, and Pulliam said he would not take the re- 
ceipts, and handed them to Eawls, saying he was going to get the 
agency of another company, and would hâve no use for them. Eawls 
took them to his own ofQce, and discussed with his partner, Stike- 
leather, whether they should at once mail them to the company in New 
York. They concluded they would see Mr. Barnard, the président of the 
bank, and see if he knew that the bonds had not been renewed. Stike- 
leather testifled that he saw Barnard, who said he knew the bonds 
of the cashier and teller had not been renewed, that those ofQcers 
were refusing to pay the premium s, and that he could do nothing 
about it until there was a meeting of the directors. Eawls testifled 
that he never had any conversation with Barnard about the renewals, 
and that on January 4th, about noon, Waddell, the paying teller, 
came to his oiHce, and asked for the renewal receipts, and paid the 
premiums, and took them away. Barnard testifled that a few 
days after the interview with Stikeleather in November he met 
Eawls on the street, and said to him that he had decided to con- 
tinue the insurance in the défendant company, and that the bank 
would pay for the renewals, and he would either send the money 
ôver or that Eawls could send and get it, and he testifled that 
Eawls said, "Ail right." It was conceded in the trial of the case 
that if this conversation to which Barnard testifled, but which 
Eawls denied, took place, it constituted a contract for renewal, 
which bound both the bank and the défendant company ; and that, 
as it was before any suspicion of Pulliam's dishonesty arose, his 
bond was in force, whether the premium had actually been paid or 
not, as the alleged conversation amounted to an agreement to 
keep the bond in force, and give further crédit for the renewal pre- 
mium. This is the question referred to in the issue proposed 
by the plaintiiî submitting to the jury to say whether the plaintiff 
had fraudulently caused the défendant to enter into a contract 
"which the défendant was under no obligation to enter into." It 
does, however, appear that this issue was fairly put to the jury, 
and it appears to us that the court's instructions on that point 
were at least as favorable to the plaintiff as it was entitled to. 
The judge, in his charge, said: 

"If such a contract was made; if he [Rawls] agreed to waive payaient of 
the premium, and entered into a bona flde contract with the président of the 
banlî that the receipts would be returned to the banlï, and he would send for 
the money, or it would be seût to his oiEce, and paid,— then that was a bind- 
ing contract upon his eompaiiy." 
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The judge, in anotlier part of his charge, repeated this instruction, 
and commented upon the contradiction in the testimony of the two 
parties as to whether such a contract was made, and directed the 
attention of the jury to the requirement that the parties to it 
must hâve agreed together, the two minds coming to an agreement; 
and in the end he left the issue to be determined by the jury upon 
the testimony. It appears to us that this issue was fairly left to 
the jury, and in a more understandable form than that proposed by 
tîie issue tendered by the plaintifE and refused by the court. 

Were the two issues submitted proper ones? By the terms of 
the bond, as renewed and in force before this disputed renewal, the 
défendant company was liable only for acts of dishonesty commit- 
ted by Pulliam during the term ending at noon on the Ist day of 
October, 1893. The acts proved were committed on the 28th, 29th, 
and 30th of December, 1893. They were committed, therefore, 
when the bond was not in force, unless by the payment of the pre- 
mium on the 2d or 4th of January, 1894, the bond was rightfully 
renewed for the year from October 1, 1893, to October 1, 1894, ac- 
cording to the ténor of the renewal receipts. If, therefore, at a 
time when the company was not bound, and was not, as the jury 
must hâve found, under any obligation to reinstate the bond, a 
state of things existed to the knowledge of the président of the bank 
which made it a fraud to procure the reinstating of the bond 
without disclosing them, then the bond must be held void. It is 
obvions if the issues had read, "Did the ofScers of the bank, when 
the renewal receipts were obtained, know that Pulliam was a de- 
faulter, and did they suppress that knowledge to deceive and de- 
fraud the défendant by inducing it to issue the renewal receipts?" 
there could be no recovery if the jury answered "Yes." The only 
qualification inserted was the words, "or could they by reasonable 
care bave known." It is the addition of this qualification which 
is the ground of exception and is the alleged error. The second is- 
sue, "Did the oiHcers of the plaintiff bank suppress the knowledge 
of such default, with intent to deceive and defraud," we think of 
uecessity implies that they had knowledge. As the second issue 
was worded, it would be impossible to flnd that the oificers sup- 
pressed the knowledge of a default with intent to defraud if in fact 
they did not hâve the knowledge, even although with reasonable 
care they might hâve had it. The right meaning of the issues 
îvas, did the oificers of the bank know facts which, with reasonable 
^are, would hâve lead them to the knowledge of Pulliam's dishon- 
esty, and did they suppress such facts with intent to defraud the 
défendant for the purpose of obtaining the renewal receipt? Look- 
ing to the proof in the case which the jury was called upon to con- 
sider, this seems to be the fair interprétation of the issues. It was 
not a case such as may frequently arise where, through carelessness, 
the ofiicers of a bank hâve failed to discover the facts which would 
exhibit the dishonesty of an employé, but the effort of the défendant 
was to show that the président, when about to obtain a renewal, 
knew facts which pointed directly to the default, and if he could 
truthfuUy say he did not know of the default, it was because he 
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did not draw from those facts the conclusion wMch a reasonable 
man would, and did not attempt, as a reasonable man would, to 
verify the import of tlie facts by looking at ttie entries in the 
bank's accounts; in façt, that he willfully refrained from any in- 
vestigation or reasoning, in order that he might avoid knowledge. 

The facts proved were tbat the président was in ill health during 
November and December, 1893, and was but little at the bank, and 
that Pulliam was in charge, although he, too, had been unwell. 
About noon on Saturday, December 30th, Pulliam left the bank, 
saying he would go home, and would not be back that day. After 
he had gone, Waddell, the teller, discovered that f5,000 in currency 
had disappeared, and that Pulliam had entered it as if sent to the 
Southern National Bank of New York City by express. Waddell 
then discovered that it had not been shipped by express, and that 
Pulliam had left Asheville, He was so disturbed that he went that 
afternoon to the dwelling of Barnard, the président, and told him 
thèse facts, and they talked over the propriety of telegraphing to 
hâve Pulliam arrested, but they concluded not to do so. The next 
day was Sunday, and Monday was the Ist of January, a légal holi- 
day. Tuesday, January 2d, was the flrst business day, and on that 
morning Barnard testified he directed Waddell to go and pay for 
the renewal receipts, and get them from defendant's agents, Aston, 
Eawls & Co. Rawls, the agent of the défendant company, testified 
that Waddell came and got the receipts on Thursday, January 4th, 
and not on the 2d. If Rawls was right, — and several circumstan- 
ces corroborated him, — it was very clear from the testimony that 
by Thursday, January 4th, many additional facts had corne to light, 
showing conclusively that Pulliam had absconded with the |5,000. 
Looking, therefore, at the testimony which the jury had from which 
to détermine the issues, it is clear that the words, "Did the ofiBcers of 
the plaintifiE know, or could they by reasonable care hâve known, 
that Pulliam was a defaulter when they obtained the renewal re- 
ceipts?" did not mean a reasonably careful supervision of Pulliam's 
accounts, or a careful watchf ulness of his actions, or an examination 
of the bank account books, or anything of that sort, but meant a 
reasonable care applied by the président to the facts made known to 
him by the teller on Saturday afternoon. It would appear that, 
although the fact that the cashier, whose home was in Asheville, 
had left Asheville merely saying to those in the bank that he was 
going home for the day, and had entered the $5,000 as shipped 
by express, but had not so shipped it, excited in the mind of the 
teller the belief that there was something wrong, which he imme- 
diately communicated to the président, he (the président) made no 
inquiry of the cashier's family, or of any one, as to the eircumstan- 
ces of his going, but indulged the hope that possibly Pulliam had 
taken the $5,000 to New York himself, to deliver it to the Southern 
National Bank in person, and then, according to his own testimony, 
at the earliest moment, told the teller to go, and pay for and get the 
renewal receipts. There was nothing before the jury with regard 
to the knowledge of the président, except the testimony as to the 
facts of Pulliam's flight and the disappearance of the money, and 
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the jury must hâve understood "reasonable care" as meaning rea- 
Bonable attention to those facts. This is demonstrated to hâve 
been se by the second issue, which required the jury to answer 
whether or not the oiïicers of the bank fraudulently suppressed the 
knowledge which they had, which could not hâve meaut knowledge 
which by reasonable care they might hâve had. We are far from 
saying that the first issue was framed with the most àpt wording, 
but we do hold that in a case in which the testimony itself on 
both sides pointed out the real controversy, and it was f ully covered 
by the second issue, and in a case in which the verdict was so 
fully supported by the testimony, and the chance of the jury being 
misied by the first issue so slight, we do not think we shouîd direct 
a new trial. 

It is true that under this class of bonds the surety is not dischar- 
ged because the employer might, by the exercise of diligence, hâve 
known the state of his accounts, or might, with more care, hâve 
sooner discovered the dishonesty, and prevented the loss. Guar- 
antee Co. of North America v. Mechanics' Sav. Bank & Trust Co., 
26 C. C. A. 146, 80 Ped. 766-774. But that was not the matter 
in controversy in this case. There were, in this case, very few 
material conflicts of testimony. There wa^ — First, the dispute as 
to whether there had been an agreement in November to renew the 
bond; second, whether the premium was paid on January 2d or 
January 4th; third, whether the facts known to the bank's offi- 
cers showed to a person bestowing reasonable care upon the mat- 
ter that Pulliam was a defaulter; and, fourth, whether thèse facts 
were withheld from defendant's agents with a fraudulent pur- 
pose. It was possible for the président to say that he did not know 
that Pulliam was a defaulter, notwithstanding he knew the facts 
connected with his unaccounted for disappearance with the $5,000, 
with no statement of where he was going. It was possible for the 
président to choose to retain his faith in him, and to believe there 
would be some explanation of Pulliam's conduct; but, if the jury 
found under the first issue that a man, exercising reasonable care, 
could not, in the face of the known facts, in good faith conclude 
that there was no défalcation, while at the same time he was so 
influenced in his conduct by the same facts that he sent in haste 
to pay for and obtain the renewal receipts, then the jury properly 
answered the first issue "Yes." The trial judge instructed the 
jury that the burden was upon the défendant company to prove 
that the plaintiiï's ofiicers had knowledge of the défalcation, and, 
in substance, told the jury that if they found that the bank's offlcers 
were in possession of facts with regard to the défalcation, which, 
if made known to the agents of défendant, would hâve stopped them 
from issuing the renewal receipts, and suppressed those facts with 
the fraudulent intent to induce the agents of the company to bind 
their principal by a contract which they would not hâve made if 
the facts were disclosed, then they should answer the second issue 
"Yes." The judge several times reiterated to the jury that the 
question was whether, with the intent to deceive and defraud the 
défendant, the plaintiiï's officer suppressed the knowledge which 
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they had of facts which should hâve led a reasonable man to know 
that PuUiam was a defaulter. It is to be observed in tbis case that 
the évidence discloses tbat Pulliam himself bad refused to bave bia 
honesty any longer guarantied by the défendant. He was a party 
to the contract, signed the original agreement, which recited that 
he bad applied to the défendant for the grant by it of the bond, but 
be declined the offer to renew it. The jury must bave found that 
there was ho agreement for renewal until January, 1894, and it is 
apparent that, as Pulliam had tben absconded, the renewal in Jan- 
uary was at the solicitation of the bank at a time when there was 
no obligation of any kind resting upon the défendant, and the 
case became one in which the party to be indemnifled sblicîted the 
surety to become bound. Under this state of case it canhot be gain- 
said that concealment of facts known to the employer which would 
lead a reasonable man to the conclusion tbat tiie employed was a 
defaulter, or strongly suspicions facts which would lead a reason- 
able man to make inquîries or look àt entries which would at once 
disclose the défalcation, would discharge the surety, if the conceal- 
ment was made with the fraudulent intent to induce the surety to 
enter the suretyship. Eailton v. Mathews, 10 Clark & F. 934; War- 
ren v. Branch, 15 W. V^ 21, 25; 36; Bank v. Cooper, 36 Me. 179, 
194, 197; Bank v. Stevens, 39 Me. 532-539. The fraudulent intent 
was inferable in this case from the urgent haste of the bank's prési- 
dent to obtain the renewal receipts as soon as the fact that Pulliam 
had gone ofl with the $5,000, and the teller's suspicions, became 
known to him, whereas he had before been indiffèrent about the 
renewal, although the fact that the bond bad not been renewed bad 
been pressed upon bis attention two months before. 

Many of the plaintiff's exceptions to the court's charge are appar- 
ently based upon the theory tbat the défense rested ùpon the neg- 
lect of the oflQcers of the bank to use reasonable care in watcbing 
the cashier, in order to prevent défalcations by him; but that was 
not at ail a question in this case. The question hère was, could 
the bank ofiQcers, by suppressing facts which they did know, get 
a surety to renew a guaranty so as to cover a défalcation which they 
had reason to know had already occurred? We tbink that under 
the instructions of the court as a whole this issue was fairly placed 
before the jury. Ail instructions which the plaintiiî asked and 
were refused were substantially covered by the charge of the judge. 

The plaintiff reserved several exceptions to the rulings upon the 
admissibility of testimony. The ârst is to the sustaining by the 
court of defendant's objection to a question put to the witness Èawls 
as follows: "Q. Isn't it the custom in ail your business to trust 
people for their premiums ?" Eawls had testiiied that Pulliam had 
been defendant's agent at Asheville in the bond department of the 
business, and that he (Kawls) bad succeeded him, but bad no expé- 
rience in coUecting premiums on surety bonds except this particu- 
lar instance of the bonds of Pulliam and Waddell. There was no 
question raised as to bis authority to give crédit for thèse pre- 
miums. The only controversy in this connection was as to whether 
Barnard had deflnitely said to Kawls that the bank would take the 
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renewal receipts, and would pay for them wlien payment was de- 
maiided. The question asked was immaterial, and rightly excluded 
for that, if for no other, reason. Barnard, the plaintilï's président, 
having testifled that he had a conversation on the street in No- 
vember with Eawls, in which it was agreed that the bank would 
take the renewal receipts, and pay for them, was asked upon cross- 
examination if he had not before said that the conversation was 
with Stikeleather, Eawls' partner, and not with Eawls; and Barnard 
denied having so stated. When Stikeleather was examined by 
the défendant he was asked if, after the défalcation was generally 
known, about January llth, Barnard had not had a conversation 
with the witness, in which Barnard claimed that such an agreement 
was niade, and was asked to state what the conversation was, and 
he answered that on January llth, which was the ârst day he had 
heard of Pulliam's défalcation, he met Barnard on the street, and 
Barnard said, " 'Stikeleather, did I not tell you that if Pulliam and 
Waddell did not pay the premium receipts the bank would?' and I 
said, 'No,' and he said, 'Then I told Eawls.'" This question and 
answer were excepted to by the plaintiiï. We think the testimony 
was admissible. It had direct bearing upon the weight to be 
given to Barnard's testimony that he remembered having the con- 
versation with Eawls, who denied having had such a conversation. 
It tended to show that on January llth Barnard was uncertain 
with whom it was that he had the conversation. It was admissible 
for this purpose, and could not hâve been misapplied to any other 
purpose. 

The plaintiff requested an instruction that, in order to avail itself 
of any alleged fraudulent procurement of the renewal receipt, the 
jury raust iirst find that when the défendant obtained knowledge of 
the alleged fraud it immediately and promptly repudiated the trans- 
action, otherwise it could be held to hâve waived any défense based 
upon the alleged fraud; and if the défendant, after obtaining such 
knowledge, so conducted itself as to reasonably lead the plaintiiï to 
understand that the défendant recognized itself as responsible for 
Pulliam's défalcation, and thereby induced the plaintiiï to allow 
the defendant's agent, with the assistance of its clerks, to examine 
its books of account, and otherwise assisted defendant's agent in 
making investigations, that this conduct on defendant's part was 
an afSrmance of the renewal of the contract of suretyship, and no 
facts attending its procurement by the plaintiff which it had so 
learned would avail as a défense. The bond provided that the 
défendant might call at plaintifl's expense for such particulars and 
proofs of the claim as defendant's offlcers might require, and that 
the plaintiff should afford and render every information, évidence, 
aid, and assistance for the purpose of bringing "the employed" to 
justice. On January 6th the bank sent its attorney to New York, 
and there, on the 8th, he formally notified the défendant of the 
loss. The défendant promptly sent an agent to Asheville to exam- 
ine into the case. In the examination made of the bank's accounts 
to détermine the liability of the défendant, he discovered, on Janu- 
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ary llth, that the premium had not been paid until after the dé- 
falcation; and on January 20th the défendant tendered a return 
of the premium, and disavowed the bond. We can see nothing in 
thèse facts upon which to hold that the défendant had estopped 
itself from the défense of fraud in obtaining the renewals. An 
estoppel may arise when a party with knowledge of facts consti- 
tuting a défense misleads the other party to his injury into believ- 
ing that the défense will be waived. In insurance cases the doc- 
trine bas been liberally extended, particularly with respect to formai 
proofs and technical forfeitures; but to say, in a case of suretyship 
for a cashier, that an examination of the bank's books, in order to 
see if there was really a loss from dishonesty, and a full examina- 
tion of the circumstances attending the défalcation, are a waiver 
of ail défenses against the Talidity of the bond, would be reversing 
the maxim that a surety is entitled to be treated at least with good 
faith and fairness. There was no évidence that, because of the 
efforts of defendant's agent to ascertain the exact loss, and his 
efforts to capture and arrest PuUiam, or to get a settlement from 
PuUiam's friends, the bank was put to any worse position, or lost 
any légal rights, or had any ground to say that it was induced to 
do anything or to refrain from doing anything by the conduct 
of the defendant's agents to its injury. Upon an examination of 
the whole case we do not find any réversible error. 

It may be said that some of the trial judge's comments upon the 
testimony exhibited his impressions as to the weight of the évi- 
dence, and the leaning of his opinion on the questions of fact, and 
that he discussed rather freely to the jury the duties of the offlcers 
of a bank in the management of its affairs. Thèse remarks were 
such as to invite criticism from the party against whom they bore, 
but they do not amount to légal error, as, in the end, the facts 
were fairly left to the jury to décide. Affirmed. 



UNITED STATES GLASS CO. v. MATHEWS et al. 
(Circuit Court of Appeals, Fourth Circuit November 1, 189S.) 

No. 247. 

1. Releasb op Sukett— Altération op Insthiiment. 

Sureties on a bond conditioned for the payment of royalties called for 
by a contract of license are not released by an altération of such contract 
whieh can In no way affect the obligation of the bond, though made with- 
out their isnowledge. 

2. Same— Altération or Collatéral Agbebment. 

After the exécution of a contract of license for the use of certain pat- 
ented machines, whieh provlded that the licensor should furnish addi- 
tional machines If called for, by agreement between the parties a type- 
•wrltten slip was pasted on the margln opposite the provision relating to 
the additional rùachines, whieh read: "Said machines to be shipped said 
licensee within 30 days after wrltten notice Is givun to licensor." Held, 
that such slip did not constltute an altération of the original contract 
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affectlng a surety, but was simply a mémorandum of a subséquent and 
collatéral agreement 81 Fed. 998, reversed. 

In Error to the Circuit Court of the United States for the District 
of West Virginia. 

The United States Glass Company, a corporation of Pennsylvania, the 
plaintifl; in en-or, herein called the "licensor," being the owner ot patents for 
the manufacture of glassware, executed a written agreement called a "li- 
cense," dated November 22, 1892, by which it licensed the West Virginia Flint 
Bottle Company of Central City, a West Virginia corporation, herein called 
the "licensee," to use six machines to be furuished by it, the licensee to pay 
$125 per month royalty for each of the six machines, with the right to the 
licensee to call for as many additional machines as it deemed expédient, 
paying therefor at the rate of $100 per month for each of the additional ma- 
chines, the licensee agreelng to give a bond satisfactory to the licensor In 
double the amount of the royalty on said six machines for one year. Ac- 
cordingly, a bond dated November 30, 1892, was executed by H. G. Mathews, 
L. H. Cox, L. A. Cross, George McKendree, and Z. T. Vinson, to the United 
States Glass Company, in the penalty of $18,000, the condition of which was 
that the West Virginia Flint Bottle Company of Central City would "well 
and truly pay to the United States Glass Company the license fee or royalty 
as and at the times provided for in the license from the said United States 
Glass Company to the said West Virginia Flint Bottle Company, said license 
being hereto attached." L. H. Cox was the président of the West Virginia 
Flint Bottle Company, and L. A. Cross was its secretary, and signed the bond 
as sureties, The six machines were furnished by the plaintiff, and operated 
by the licensee for twelve months. No additional machines were called for. 
The licensee having failed to pay the royalty on the six machines- furnished, 
the license was terminated under its terms, and this suit was entered upon 
the bond. The sureties pleaded non est factum, and by agreement a jury 
trial was waived, and the case tried before the court. The court made a 
spécial finding of facts, and entered judgment for $7,541.50 agalnst Cox and 
Cross, and ruled that the other défendants, Mathews, McKendree, and 
Vinson, were not liable because of the facts found with regard to a type- 
written mémorandum pasted upon the license after the bond was executed, 
the mémorandum having been made by the licensor upon the suggestion 
of Cross and Cox, but without the knowledge or consent of Mathews, Mc- 
Kendree, or Vinson. The spécial finding of facts is that the licensor and 
the licensee executed the license on November 22, 1892, and on November 
30th the sureties signed the bond, with the license attached, and after- 
wards Cross, the secretary of the licensee, by direction of Cox, its prési- 
dent, at the end of the paragraph of the license which gave the licensee 
the right to call for as many additional machines as it might "deem ex- 
pédient at the royalties, fées, and conditions herein named, which the 
licensor hereby agrées to furnish aecording to the stipulations herein con- 
tained," Interlined in lead pencil the words, "Said machines to be shipped 
to said licensee wlthin thirty days after written notice is given to said 
licensor." After so interlining the paper in pencil, it was mailed on Decem- 
ber 8, 1892, to the président of the licensor, with a request to make the 
interlineation In ink. He did not do so, but had the pencil interlineation 
typewritten upon a separate slip of paper, which he pasted on the margin 
of the paper opposite the interlineation, and so as to cover it. This was 
done after the bond had been signed, and after the other sureties had de- 
livered it to Cox to be by him delivered to the plalntifCs. Cox said nothing 
about It, because he thought it would not affect the liability of the sureties. 
The court ruled upon thèse facts that in law'they eonstituted an altéra- 
tion which released those sureties who did not consent, and that Mathews, 
McKendree, aad Vinson, not having eonsented, were discharged, and judg- 
ment was entered in their favor. This ruling of law was excepted to by 
the plaintiff, and the writ of error brings it hère for examination. 

Henry M. Russell, for plaintiff in error. 
John H. Holt, for défendants in error. 
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Before GOPP and SIMONTON, Circuit Judges, and MORKIS, 
District Judge. 

MOREIS, District Judge (after stating the facts). The ruling of 
the court below proceeds upon the ground that there was an altération 
of the contract for the performance of which the défendants were 
sureties, which altération, being made without their consent, dis- 
charged them. It is to be noticed, first, that the supposed altération 
was not in the bond itself. The bond sued upon in this case is a sep- 
arate and distinct instrument of writing from the license, and, the 
altération not being in the instrument which they signed, it cannot 
be denied by the défendants that the instrument which they signed 
remains jnst as it was when they signed it. This case does not, there- 
fore, belong to the class where a signed paper is altered without the 
knowledge of the signera, — an act which the law most severely con- 
demns. It is said, however, that, the license having been attached to 
the bond, if there was an altération of the license by the parties to it, 
there was an altération of the bond. It should be noticed, however, that 
by the condition of the bond the sureties do not become bound for the 
fulflllment of ail the terms and conditions of the license, but only to 
pay the license fee or royalty as and at the times provided for in the li- 
cense. The license itself is a very complex and artiflcially drawn in- 
strument, covering five pages of print in the record. It bas many stipu- 
lations with regard to the use of the patented machines and their 
surrender, for renewals of the license and many other matters, but 
the guaranty of the sureties had only to do with the payment of the 
royalty, and nothing to do with any of the other provisions and stip- 
ulations, while the alleged altération of the license had nothing to do 
with the stipulations as to the payment of the royalty. It is only by 
the most strained and improbable theory of possible conséquences 
that it can be suggested how the supposed altération in the license 
could in any wise affect the sureties who made themselves liable only 
for the payment of the royalty, or in any wav increase or diminish the 
amount they might be called upon to pay. This case does not, therefore, 
turn upon the law applicable to instruments which hâve been altered 
without authority from those signing them, but upon the law with 
regard to the liability of sureties. This liability, it is true, is always 
strictissimi juris, and not to be extended by implication beyond the 
scope of the words of the surety'^s engagement; and where the surety's 
liability under the instrument signed by him is dépendent upon an- 
other instrument, and the latter is rendered void, or raaterially altered, 
the instrument signed by the surety is also discharged. Miller v. 
Stewart, 9 Wheat. 681-706. On grounds of public policy very slight 
altérations of negotiable paper are held to be material, and any change 
of date or amount or rate of interest or place of payment is held to 
discharge parties to the i^istrument upon the ground that they are 
material altérations. Wood v. Steele, 6 Wall. 80. Commercial in- 
struments of the class which pass from hand to hand are, on grounds 
of public policy, most zealously protected from spoliation. But, even 
with regard to a promissory note, it was held in Mersman v. Werges, 
112 U. S, 139, 5 Sup. et. 65, that the addition of the signature of a 
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surety tô a promissory note, though in the form of a joint promisor, 
without the consent of the maker, does not discharge him. The 
ground of the décision in that case was that neither the liability of the 
maker of the note, nor the effect of a mortgage given to secure it, 
was materially altered by the added signature. It appears to us, 
in the présent case, that by no possibility could the words alleged to 
hâve been added to the license hâve Yaried the liability of any of the 
parties in any of the matters to which the bond hâd référence. ïhe 
added words had no more to do with the liability of the sureties under 
the bond than if, by a subséquent mémorandum, it had been stipulated 
that the additional machines should be painted a particular color, or 
be shipped by a particular railroad. 

This brings us to what we consider to be the décisive point in the 
présent case, namely, that the mémorandum pasted on the license was 
not in law an altération of the license attached to the bond. If the 
parties to the license after its exécution had indorsed on its outside 
cover the words, "The additional machines are to be shipped to said 
licensee within 30 days after written notice is given to the licensor," in- 
tending the indorsement as a mémorandum of a subséquent agreement 
between them, it could hardly be contended that there had been any 
altération of the license. What was done was that on the margin of 
the clause of the license treating of additional machines there was 
pasted a separate slip of paper, on which was typewritten, "Said ma- 
chines to be shipped said licensee within 30 days after written notice 
is given to licensor." This was a mémorandum outside of the paper. 
It was évidence of an independent collatéral agreement between the 
parties to the license, making more deflnite one of the clauses of the 
license, but not in any way a change or altération of the license, and 
did not remotely touch any of the provisions the performance of which 
the sureties had guarantied. It did not substitute a new agreement 
for an old one; it made no variation in the obligation or liability of 
the sureties, and was simply a mémorandum pasted upon the agree- 
ment with référence to a matter which did not concern the sureties, 
and which left the original agreement intact. Smith v. U. S., 2 Wall. 
219-237; Wehr v. German Congrégation, 47 Md. 177-190; Bank v. 
Hyde, 131 Mass. 77. 

The case of Bank v. Hyde, above cited, is pertinent. The holder of 
a promissory note made a mémorandum on the back that after a cer- 
tain day the interest would be less than that stated in the body of 
the note. This was done by agreement between the maker and the 
holder, without the knowledge of the surety. In a suit against the 
surety the court was asked to rule that a change in the rate of inter- 
est was a change in the contract, and that the indorsement on the 
note of this change was a material altération of the note which dis- 
charged the surety. The suprême court of Massachusetts held that 
there had been no altération, but a mémorandum of an independent 
collatéral agreement, not injurions to any of the parties. The reason- 
ing of the opinion puts the décision upon grounds of justice and com- 
mon sensé, and not upon mère technical quibbling, by which it bas 
Bometimes happened that sureties hâve been held discharged. Upon 
the facts found by the court in the présent case, as we regard them, 
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there was no dealing between the principal and créditer which changed 
the liability of the sureties, and no altération of the contract between 
the principal and creditor; certainly no material altération, such as 
would discharge the sureties. Judgment reversed, and new trial 
awarded. 



* SMITH V. AMEEICAN NAT. BANK. 

(Circuit Court of Appeals, Elghth Circuit. September 12, 1898.) 

No. 893. 

1. Evidence — Negotiations Phbcedinq Weitten Contract. 

The circumstances out of which a written contract arose, and whlch 
surrounded its exécution, may be shown for the purpose of ascertaining 
its subject-matter, and the standpoint of the parties in relation to It, 
but not to vary the contract by addition or substitution. 

8. FEDERAL COUBTS— SbpAHATE JUKISDICTION AT LAW AND IN EqUITT. 

By the constitution and statutes of the United States the jurîsdlctlon 
of the fedeiral courts at law and in equlty is separate and distinct, the 
equlty Jurisdiction being limited, bowever, to cases where there is not 
a plaln, adéquate, and complète remedy at law; and a sultor must 
proceed in that forum whlch is appropriate to the case. If the remedy 
at law is plaln, adéquate, and complète, whether the right to be enforced 
Is légal or équitable, the défendant bas the rlght to trial by jury, and 
the action must be at law; while* If the object and nature of the remedy 
sought are équitable, he has the rlght to bave the case determlned by 
a court of equlty, in which he can set up an équitable défense, whlch he 
cannot do In an action at law, and of thls rlght he cannot be deprived 
at the option of the platntiff. 

8. Action— Leoal ob Equitable— Grounds of Equitable Jurisdiction. 

A case may be sustalned in equity on a légal rlght If the object and 
nature of the remedy sought are équitable, or where, though the rîght 
may be clear at law, a court of law is not able to afford so complète, 
adéquate, or efficient and practical a remedy aa a court of equity. 

4. Same— Violation of Trust— Pollowing Trust Peopebty. 

The owner of certain bonds and mortgages dellvered them, Indorsed 
in blank by the payée, to a trust company, taking in retum a certiflcate 
of deposit for a certain sum, and a contract providing that full tltle to 
the securlties, with full power of disposition, should vest In the trust 
Company, but by which it undertook for itself, its successors and assigns, 
to judieiously handle the same, and to account to the other party for a 
share of the proceeds above the amount of the certiflcate of deposit. The 
trust company, in violation of thls trust, transferred the securlties to a 
bank as collatéral security for a past-due indebtedness of its own; the 
bank, however, having no knowledge of the trust. Held, that the bank 
took the légal title, and the only interest remaining In the cestul que 
trust under the contract was an équitable one to enforee the rlght to the 
aceounting therein provlded for, against the bank as a transférée wlthout 
considération, whlch interest would not support an action at law against 
the bank for conversion. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. i 

Thomas G. Frost (Albert S. Marley, on the brief), for plaintiff in 
error. 

Sanford B. Ladd (John C. Gage and Charles E. Small, on the brief), 
for défendant in error. 
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Before BEEWEE, Circuit Justice, SAIJBOEN, Circuit Judge, and 
BINEE, District Judge. 

EINER, District Judge. This was an action at law, brought by 
Charles C. Smith, plaintiff in error, against the American National 
Bank of Kansas City, Mo., défendant in error, to recover damages 
for the value of certain mortgage coupon bonds and mortgages, al- 
leged to hâve been wrongfully converted by the défendant bank. It 
appears from the record that the Kansas Loan & Investment Com- 
pany, a corporation organized under the laws of the state of Kansas, 
engaged in the business of loaning money upon bonds secured by 
mortgages upon real estate in Kansas and elsewhere, having made 
a number of loans, sold its bonds and mortgages securing the same in 
the East; that John Kerley, the agent of the company at New 
Haven, Conn., sold the bonds and mortgages (which were issued at 
différent times from 1886 to 1890) to the plaintifE in error, Charles 
C. Smith, and to other parties, who lived in the vicinity of New 
Haven. The bonds were substantially in the form of negotiable 
promissory notes with interest coupons attached. The greater part 
of them matured in flve years, and bore interest at the rate of 7 per 
cent, per annum. When sent to Kerley for sale, both the bonds and 
the mortgages securing the same bore the indorsement or assignment 
of the Kansas Loan & Investment Company. The indorsement on 
the bonds was as follows: "For value received, I hereby assign the 

within bond to , without recourse." The indorsement on the 

mortgages was in the same form. In each case the indorsement was 
executed by the proper oflQcer of the loan and investment company. 
The interest, as it matured upon the several bonds and mortgages 
sold by Kerley to purchasers in the East, was forwarded by the 
Kansas Loan & Investment Company to Kerley, and by him paid to 
the purchasers of the bonds and mortgages, the purchaser in each 
case surrendering to him the coupon representing the interest paid. 
This method of transacting the business was continued until June, 
1892, when the Kansas Loan & Investment Company failed, and 
a receiver was appointed to take charge of its afïairs. Thereupon 
some of the purchasers of the bonds and mortgages in controversy 
in this action selected the Union Trust Company, a corporation organ- 
ized under the laws of the state of lowa, and having offices at Sioux 
City, lowa, Manchester, N. H., and Kansas City, Mo., as their agent 
for the purpose of collecting interest and looking after their loans 
generally, by giving them such attention as they might, from time to 
time, require. The principal office of the Union Trust Company was 
at Sioux City, lowa, and its business was that of handling Western 
mortgages and other securities. E. M. Donaldson was its secretary 
and its principal managing offlcer. He had practically the entire 
supervision and control of its business. John Morse was the agent 
of the trust company in New Haven. The Union Trust Company 
continued to collect the interest for the plaintiff in error, and others 
who had intrusted their business to it, for several months, conducting 
the business substantially as it had been conducted by the Kansas 
Loan & Investment Company prior to its failure. In December, 
89 F.— 53 
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1892, Donaldson, tlie secretary of the Union Trust Company, went 
to New Haven for the purpose of negotiating, on behalf of the trust 
Company, a trade for the bonds and mortgages owned by the plain- 
tiff in error and other parties whose bonds and mortgages the Union 
Trust Company already held for collection, and with others who 
owned similar securities, which they had purchased from the Kansas 
Loan & Investment Company. The negotiations'between Donaldson, 
the plaintiff in error, and other owners of bonds and mortgages, re- 
sulted in a written contract between the Union Trust Company and 
certain of the holders of bonds and mortgages purchased from the 
Kansas Loan & Investment Company for the transfer of their bonds 
and mortgages to the Union Trust Company. The contracts were 
ail prepared by Donaldson, or under his supervision, after his return 
to Sioux City, were signed in duplicate by the Union Trust Company, 
and ail forwarded tO Morse, the agent of the company, at New Haven, 
who secured the signatures of the holders of the bonds and mortgages 
thereto. One copy of the agreement, after being signed, was for- 
warded to the Union Trust Company, at Sioux City, and the other 
retained by the other party to the contract. The contracts were 
printed, blank spaces being left for the insertion of the names and a 
description of the securities to suit each case. The printed portions 
of the contract were alike, and, with the exception of the name and 
a description of the securities, were ail in the form of the one entered 
into between the trust company and the plaintiff in error, as f ollows : 

"No. L. D. 17. 

"Whereas, the Union Trust Company of Sioux Oity bas purchased of 0. G. 
Smith the following described securities, to wit: [Hère follows a concise de- 
scription of fifty-seven loans, with the mortgages securlng them, aggregating 
about $59,000], and In full payment therefor has issued Us certificate of de- 
po&it No. L. D. 17, for thirty-flve thousand and no one-hundredths dollars, 
dated the flrst day of March, 1893, maturing the flrst day of March, 1898, 
bearing Interest as evidenced by the coupons thereto attached: Now, this 
instrument witnesseth that the tJniGn Trust Company of Sioux City will un- 
dertalie Judieiously to handle the securities above enumerated, exercising 
entire sélection as to the manner, method, and time of the procédure, and 
wlU, at the maturity of the certificate of deposlt above ref erred to, or prior 
thereto, at its élection, render a true account thereof, and pay over to the 
légal holder of sald certiflcate one-half of the residue. If any, remaining out 
of the securities above described, after malilng déductions from the whole 
sum realized as follows, to wlt: 

"First. The face of the certiflcate of deposlt number L. D. 17, above ref erred 
to, together with the interest pald thereon. 

"Second. AU taxes, légal expenses, court costs, or costs of Insurance in 
each of the securities above referred to, or those derived In exchange there- 
for, or in the Investment of funds realized therefrom. 

"Thlrd. AU costs incurred in improvements, betterments, repairs, additions 
to, or superintendence of the property whlch may be derived directly from 
the securities above enumerated, or indirectly growlng out of the exchanges 
or purchases. 

"Fourth. AU sums of money, together with the Interest thereon at six per 
cent, per annum, which may be advanced in direct purchase or exchange, 
wherein such exchange or purchase was made In the interest of or for the 
oeneflt of the holder of this certiflcate, or expended in the payment of taxes, 
insurance, court costs, or other necessary expenses incurred in improvements, 
additions, betterments, repairs, or superintendence. 

"This agreement shall In no wise affect the fee-slmple and Indisputable 
ownership of the Union Trust Company of Sioux City in and to said above- 
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desL'ribed securlties, or Its full flght to sell or convey the same, or any prop- 
erties acquired in lieu thereof, by process of law, negotiatlon, or purchase. 
But the obligation of the Union Trust Company of Sioux City to undertalie, 
pursuant to the conditions heretofore recited, to procure a residue to be paid 
over to tie holder of said certifioate, shall be binding aliUe on its successors 
and assigns. 

"In witness whereof, the Union Trust Company of Sioux City bas hereunto 
afflxed its offlcial seal and signature this 17th day of January, 1S93. 
"Executed in duplicate, 

"The Union Trust Company of Sioux City, 

"By E. M. Donaldson. 
"C. 0. Smith." 

"ÇVTien thèse contracta were executed, some of the bonds and mort- 
gages were then in the possession of the Union Trust Company for 
collection. Those which were not delivered prior to the exécution of 
the contracts were, in each case, delivered to Morse, the agent of the 
Union Trust Company, at the time the contract was signed. None of 
the bonds or mortgages were assigned by the holders thereof, but, 
when delivered by them to the trust company, carried the same in- 
dorsement in blank as when they were delivered by Kerley to pur- 
chasers. At the time the contracts were signed and delivered, Morse, 
the agent of the trust company, delivered to each of the holders of 
the bonds the obligation of the trust company, designated a "Certifl- 
cate of Deposit," for about 60 per cent, of the face value of the bonds. 
The obligation so executed and delivered to the plaintiff in error was 
as follows: 

Certlflcate of Deposit. 

The Union Trust Company. 

Kansas City, Mo., March Ist, 1898. 
No. L. D. 17. 
Payable In Will pay to the order of C. C. Smith $35,000.00 (thlr- 

New York ty-flve thousand and no-100 dollars) on the return of 

Exchange. this certificate properly indorsed, with interest at the 

Not Subject to Check. rate'of six per cent per annum, payable semlannu- 
ally, as evidenced by 10 interest coupons hereto at- 
tached. E. M. Donaldson, Sec. 

No Interest after maturity. 

The flrst of the interest coupons attached to this instrument is as 
follows: 

The Union Trust Company. 

No. 1. At Kansas City, Mo., Sept. Ist, 1893. 

Will pay to bearer ten hundred and fifty dollars, being six months' interest 
on its certlflcate of deposit numbered L. D. 17, payable in New York ex- 
change if desired. E. M. Donaldson, Sec. 

The record further shows that when thèse bonds and mortgages 
came into the possession of the Union Trust Company, under the con 
tracts above mentioned, many of them were in default by reason of 
the nonpayment of either the principal or interest. In some in 
stances foreclosure proceedings had been instituted by the Kansas 
Loan & Investment Company prior to its failure. In other cases 
property had been sold for taxes, and tax deeds issued, and, as one 
witness testifled: "The property had depreciated in value to such 
an extent, and the back taxes had accumulated to that extent, that 
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they were hardly worth any further expènse at ail." On the 16tli of 
May, 1893, the Union Trust Company delivered the bonds and real- 
estate mortgages in contre versy in this case to the American National 
Bank of Kansas City, Mo., as collatéral security for a certain in- 
debtedness due from the Union Trust Company to the American 
National Bank. The indebtedness from the trust company to the 
bank had become due and payable prior to the delivery to the trust 
company of the bonds and mortgages in controversy. On the 25th 
of June, 1893, the Union Trust Company, being -insolvent, a receiver 
was appointed, who, on that day, took charge of its business. 

Before bringing this action the plalntifl in error made demand upon 
the défendant in error for the possession of the bonds and mortgages 
in controversy, but the défendant refused to deliver the securities, or 
any of them, to the plaintifE^ Thereafter, the plaintiff, on October 
19, 1895, brought this action. The record shows thàt the plaintifl's 
claim against the défendant is based upon the contracta between the 
former holders of thèse securities and the Union Trust Company. 
It further discloses that the certiflcates of deposit bave never been re- 
turned to the Union Trust Company, and that in some instances 
interest was paid upon them. The pétition contains 13 causes of 
action. The flrst cause of action relates to bonds and mortgages 
formerly owned by the plaintiff. The other causes of action relate to 
securities formerly owned by other parties, who assigned their claims 
to the plaintiff prior to the commencement of this action. On May 
18, 1896, this cause came on for trial before the court and a jury. At 
the conclusion of the plaintiff's testimony the court directed the jury 
to return a verdict for the défendant, and a judgment was thereupon 
entered in its favor for costs. At the trial the plaintiff in error 
offered paroi évidence, which was excluded by the court, of the nego- 
tiations had between the parties prior to the exécution of this contract. 
When this testimony was offered in the court below, counsel, in ex- 
planation of the grounds upon which the ofler was made, said: 

"We propose by this évidence as to prier transactions, flrst, to explain tlie 
transaction to which the wrltten contract refers. It refers to something 
which has preceded. We propose to show what that was. We do not think 
we will l>e able to accept the légal constructions whicli this instrument 
chooses to put upon prior transactions in the absence of any principle of es- 
toppel which will forbid us to contradict a gênerai récital in an instrument 
which Is not a part of the contract Itself . That Is the first purpose. The sec- 
ond purpose is this: This Instrument, on its face, is incomplète. It is a well- 
known principle of law in thèse thlngs that the court, In construing this In- 
strument, is compelled to construe, identify, and interpret certain things 
whleh appear hère without any explanation; for instance, th,at certiflcate of 
deposit. What does this court know about that certiflcate of deposit? What 
was its considération? What was Its purpose? 13 ow did it happen to be 
given? What possible connection could there be between the holder of that 
certiflcate of deposit as a cestul que trust and the notes themselves? One 
of the primary rules, as I apprehend, in construing a légal instrument in 
writlng is to put the court in the position of the parties at the time the con- 
tract was entered into, so that the court may know what they were endeav- 
oring to do. So I say that this Instrument is incomplète on its face by réf- 
érence to the certiflcate of deposit, the origin of which is not explaîned, the 
reasons for the giving of which are not set out hère; and the considération 
itself for that certiflcate of deposit is, as a matter of fact, not known to the 
court at the présent time." 
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We do not deem it necessary to discuss this proposition at any 
lengtL It is sufScient to say that, after a careful examination of the 
record, we think the ruling upon the évidence oflered at the trial and 
rejected by the court was correct. The offers, we think, corne 
within the familiar rule that, in the absence of fraud, accident, or mis- 
talce, paroi évidence of prier negotiations is never admissible for the 
purpose of contradicting the terms of a written contract. It is true, 
the circumstances out of which the contract arose, and which sur- 
rounded its. adoption, may be shown in évidence for the purpose of 
ascertaining its subject-matter, and the standpoint of the parties in 
relation to it, but not to vary the contract by addition or substitution. 
Willard v. Tayloe, 8 Wall. 557; Forsyth v. Kimball, 91 U. S. 291; 
Bast V. Bank, 101 U. S. 93. 

The circuit court seenas to hâve entertained the opinion that the 
exécution and delivery by the plaintifif to the Union Trust Company 
of the written contract, in connection with the contemporaneous or 
prier delivery of the securities to it, opéra ted to devest at once and 
forever the plaintifî's title to the securities, and to vest the same in 
the Union Trust Company; in other words, that the transaction 
was, in effect, a sale of the securities to the trust company. In 
ruling upon the request made by the défendant to instruct the jury 
to return a verdict in its favor, the court said: 

"Xow, I confess that, as a lawyer, with a limitod expérience extending over 
a period of nearly forty years, with a soniewhat varied praetice, and some 
lînowledge of commercial law and c»ntracts, if this contract had been pre- 
sented to me I would not hâve had any hesitancy in saying that it was a 
sale of thèse bonds outrlght to the Union Trust Company, and I believe that 
a court, in consti'uing contracts, ought not to undertalîe to make a contract for 
sensible and practical men; that its function and its office simply is to apply, 
constme, and enforce the contract which the parties themselves hâve made." 

As the point is one upon which the opinions of the members of 
this court are not entirely in accord, we pass from the siibject without 
further remark, because, irrespective of that question, there is a 
view décisive of the case in regard to which we are unanimous, viz. 
that the remedy of the plaintiff in error, if any he bas, is in equity, 
and not in law. And this is one of the grounds upon which the 
learned judge disposed of the case in the court below. In announ- 
cing his conclusions, which are set out at length in the record, he 
said: 

"It is rarely that in the course of praetice a case presontîng the phases this 
does cornes so strongly within the wise and équitable discrétion of a chancellor. 
There are certain rights and equities undoubtedly connected with this case 
which it would be dithcult to administer ex œquo et bono between thèse 
parties under the rigid and inflexible rules of the common-law side of the 
court. Very grave and extremely doubtful questions are presented on the 
plaintiff'B side as to whether there are not certain rights and equities vested 
In this défendant, which a chancellor alone could properly adjust and properly 
protect." 

Both by the constitution and the législation of congress, organizing 
the fédéral courts and defining their jurisdiction, the distinction be- 
tween common-law and equity jurisdiction lias been explicitly de- 
clared, and carefully deflned and established. Section 2 of article 3 
of the constitution déclares that "the judicial power shall extend to 
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ail cases, in law and equity, arising under this constitution, tlie laws 
of the United States, and treaties made, or which shall lae made under 
tlieir authority," etc. By section 629 of tlie Eevised Statutes of the 
United States the circuit courts are given jurisdiction of ail suits in 
equity where the matter in dispute exceeds a certain amount, formerly 
$500, now |2,000, exclusive of interest and costs. This jurisdiction, 
however, can only be exercised within the limits prescribed by the 
organic law conferring this power, and must be conflned to the cases 
and subjects therein deflned. Section 723 of the Eevised Statutes 
provides that "suits in equity shall not be sustained in èither of the 
courts of the United States in any case where a plain, adéquate, and 
complète remedy may be had at law." This section, it will be noticed, 
créâtes a limitation and exception to the jurisdiction of the court by 
declaring that the case defined in the section is not a suit in equity 
cognizable under the power conferred by section 629. Congress un- 
doubtedly had the power to deflne what should be a case in equity by 
declaring what the common law was which drew the Une between the 
courts of law and equity, and there can be no doubt that, when so 
declared, that déclaration was obligatory upon the fédéral courts by 
superadding the authority of the législative department of the govern- 
ment to that of the common law, so as not to leave the line of sépara- 
tion discretionary with the judges. The seventh amendment to the 
constitution provides: "In suits at common law, where the value 
in controversy shall exceed twenty dollars, the right of trial by jury 
shall be preserved, and no fact tried by jury shall be otherwise re-ex- 
amined in any court of the United States than according to the rules of 
common law." The effect of this provision is to déclare that the right 
of trial by jury shall dépend neither on législative nor judicial discré- 
tion. In the absence of this provision, this right nxight be impaired (1) 
by the organization of courts in such manner as not to secure it to suit- 
ors; (2) by authorizing courts to exercise, or by their assumption of, 
equity or admiralty jurisdiction over cases at law. This provision of 
the constitution, however, préserves the right of jury trial against 
any infringement by any department of the government, and section 
723 prohibits ail courts of the United States from sustaining suits in 
equity where the remedy is complète at law. Taking this section 
in connection with section 648 of the Eevised Statutes, which provides 
that "a trial on issues of fact in the circuit court shall be by jury 
except in cases of equity and of admiralty jurisdiction, and except as 
otherwise provided * * • by the next section" (which provides 
for a waiver of a jury by the parties), it is perfectly clear that con- 
gress, by this législation, intended to préserve to ail litigants a right 
deemed both valuable and sacred. It will be noticed from an ex- 
amination of this législation that to bring a case within the exception 
mentioned in section 723 of the Eevised Statutes, two things must 
concur: (1) It must be a suit of equity jurisdiction; (2) a suit in 
which a complète remedy cannot be had at law. If any such remedy 
could be had at law, then it is a suit at common law within the pro- 
visions of the seventh amendment to the constitution. To hâve this 
effect, however, as stated by the suprême court in Boyce's Exrs. v. 
Grundy, 3 Pet. 210, "it is not enough that there is a remedy at law; 
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it must be plain and adéquate, or, in otiier woids, as practical and as 
efScient to the ends of justice and its prompt administration as the 
remedy in equity." In Parson v. Bedford, 3 Pet. 433, tlie suprême 
court said: 

"It Is well known that in civil causes in courts of equity and admiralty juries 
do not intervene, and that courts of equity use tlie trial by jury only in ex- 
traordinary cases to inform tlie conscience of tlie court. Wlien, therefore, 
we find the amendaient requires that the right of trial by jjiry shall be pre- 
served 'In suits at common law,' the natural conclusion is that the distinction 
was présent in the minds of the framers of the amendment. By 'common 
law' they meant what the constitution denominates in the third article 'law,' 
not merely suits whieh the common law recognizes among its old and settled 
proceedlngs, but suits in whlch légal rlghts were to be ascertained and 
determined, in contradistinction to those where équitable rights alone were 
recognized, and équitable remédies were administered, or where, as in ad- 
miralty, a mixture of public law and of maritime law and equity, was often 
found in the same suit." 

Under the foregoing provisions of the constitution and the acts of 
çongress there can be no doubt that, in a case where a court of law 
is compétent to talie cognizance of a right, and has power to proceed 
to a linal judgment, which affords a plain, adéquate, and complète 
remedy without the aid of a court of equity, the plaintiiï should pro- 
ceed at law "because the défendant has a constitutional right to trial 
by jury." Hipp v. Babin, 19 How. 271. If, however, the right is 
only an équitable one, or, if légal, the remedy is only équitable, or 
both légal and équitable, partaking of the character of both, and a 
court of law is unable to afford a remedy, according to its settled 
method of proceeding, commensurate with the right, the suit for its 
assertion should be in equity. In determining the relative jurisdic- 
tion over actions at law and suits in equity, it becomes necessary, un- 
der our judicial System, to consider (1) the subject-matter, (2) the 
relief, (3) its application, (4) the competency of a court of law to 
afford it. Thèse are the tests, and their apphcation is not to be 
regulated by the décisions of the state courts, whose judicial System 
in many instances is organized on a principle wholly inconsistent 
with that upon which the fédéral courts are organized. The courts 
of the United States are courts of limited jurisdiction, which must be 
exercised in the mode pointed out by the constitution and acts of con- 
gress. They are without power to do away with the distinction be- 
tween law and equity, the forms used and the causes and reasons 
which distinguish the one from the other, even if they were so in- 
clined. As stated by Chief Justice Taney in the case of Bennett v. 
Butterworth, 11 How. 669: 

"The constitution of the United States in ereating and deiining the judicial 
power of the gênerai government establishes the distinction between law and 
equity, and a party who claims a légal title must proceed at law, and may 
undoubtedly proceed according to the forms of practice in such cases in the 
State courts; but, if the claim be an équitable one. hemust proceed according 
to the rules which this court has prescribed regulating proceedlngs in equity 
in the courts of the United States." 

Under the fédéral System the circuit court is vested with the juris- 
diction both of a court of common law and a court of equity, but 
congress has placed a limitation upon its equity powers by prohibit- 
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ing their exercise în any case where the légal remedy is plaiu, adé- 
quate, and complète. Under this system the défendant is entitled 
(1) to a jury trial on an issue of fact in a suit at common law; (2) to 
hâve his rights determined in a court of equity in a case where the 
remedy at law is not complète, and of this right he cannot be deprived 
at the option of the plaintiff. By the organization of the circuit 
court one tribunal is provided compétent to give a remedy for every 
wrong, and a party should in ail cases be compelled to resort to that 
which is appropriate to his case, and ask his remedy with the inci- 
dents attached to it. The rights and rules of property are the same 
at law as in equity. The remedy, however, for their violation is 
différent, and a case may be sustained in equity on a légal right if 
the object and nature of the remedy sought is équitable. There may 
be cases, too, where the right may be clear at law, but as a court of 
law cannot, by assuming cognizance of the conscience, act on the per- 
son of a party, it is not able to afford a complète remedy. If the 
remedy is doubtful, difflcult, not adéquate to the object, not so com- 
plète as in equity, not so efficient and practicable to the ends of* 
justice and its prompt administration, the case would corne within 
the exception mentioned in section 723. 

The plaintiff in error admits the gênerai doctrine that the admin- 
istration of trust estâtes is within the peculiar province of a court 
of equity. He insists, however, that an entirely new feature of the 
case is presented when there has been a diversion of trust funds by 
the wrongful act of the trustée and an action is brought by the cestui 
que trust against the third party who has participated with the 
trustée in such diversion, and that he can maintain an action at law 
for the reasons (1) that in such a case the court will attribute the 
ownership and légal title of the converted property to the cestui qiie 
trust, and (2) upon the theory that the conveyance or disposition 
of the trust property in violation of the trust opérâtes as a répudia- 
tion or abandonment of the trust pro tanto, Our attention has been 
called to a number of cases from the state courts wherein équitable 
rights, which were once only recognized and enforced in courts of 
equity, hâve been recognized by courts of law. Many of thèse cases 
are from states where the distinction between actions at law and suits 
in equity has been abolished, and where, under the state practice, a 
défendant may, in an action at law, set up an équitable défense, — 
a thing which he cannot do in the fédéral court. Some décisions of 
the suprême court of the United States, however, are cited in support 
of the doctrine contended for, and thèse we will briefly notice. The 
case of Oliver v. Piatt, 3 How. *401, was a case in equity, and it was 
there held that where a trustée had been guilty of a breach of trust, 
and had transferred the property by sale or otherwise, the cestui que 
trust had the right to follow the property in the hands of a third per- 
son, "unless," said the court, "the latter stands in the predicament of 
a bona fide purchaser for a valuable considération, without notice." 
In May v. Le Claire, 11 Wall. 235, which was also an equity case, the 
court held that, where a trustée had abused his trust, the cestui que 
trust had the option to take the original or the substituted property,* 
and, if either has passed into the hands of a bona fide purchaser with- 
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out notice, then its value in money. In Kitchen v. Bedford, 13 Wall. 
413, the suprême court sustained an action at law for the conversion 
of a number of bonds issued by a railroad company, which had been 
placed in the hands of one Eayburn, as trustée under a contract, for 
the purpose of purchasing certain lands from the railroad company 
for the owner of the bonds, but, instead of purchasing the lands, the 
trustée sold the bonds to another party, who, in turn, sold them to a 
third party, both purchasers knowing the purpose for vehich the 
trustée held the bonds; and Mr. Justice Bradley, in disposing of the 
case, said: 

"Instead of doing thls, as he was bound, he sold them to Bedford for six 
cents on the dollar. Bedford sold them to Webber at one hundred and flfty 
per cent, advance, both kno^'lng the object for which Eayburn held the bonds. 
A elearer case of fraudulent breach of trust it is difflcult to concelve, and 
the défendants being particeps criminls, were bound to dellver the bonds and 
coupons to the plaintiff when he demanded them." 

In the case of U. S. v. State Bank, 96 U. S. 30, which v?as an 
action to recover from the United States gold coin upon certain gold 
certiflcates deposited in the subtreasury at Boston, and which had 
been canceled and forwarded to the treasurer of the United States at 
Washington, the certiflcates having been obtained by one Hartwell, 
the cashier of the subtreasury at Boston, by virtue of a contract 
in the name of the United States, which contract was a part of a 
scheme of the cashier to appropriate to his own use the money after 
its receipt, and to give a fraudulent voucher therefor, the court 
said: "The interposition of equity is not necessary where a trust 
fuud is perverted. The cestui que trust can follow it at law as far 
as it can be traced;" but this déclaration must be taken in connection 
with the following proposition announced in the case: "The flnding 
of the court shows clearly that Hartwell knew, when he received the 
ceidficates, that they did not belong to Mellin, Ward & Co., and that 
they did belong to the State Bank, represented by Smith as its agent. 
Hartwell was privy to the entire fraud from the beginning to the 
end, and was a participant in its consummation." In ail of the cases 
where an action at law has been sustained by the suprême court, the 
third party had full knowledge of the trust relation existing between 
the trustée and the cestui que trust, and was a party to the fraud. 

This case, however, is clearly distinguishable in its facts from the 
cases cited. There is no évidence in this record tending to show that 
the bank had any notice or knowledge whatever, by an indorsement or 
assignment upon the bonds or otherwise, of the existence of any con- 
tract between the original holders of the securities, or between Smith 
and the Union Trust Company, or that it had information of the exist- 
ence of any contract relation between the plaintiff and the trust com- 
pany, suflicient to put a reasonably prudent man upon inquiry. The 
Kansas Loan & Investment Company, the paj'ee, assigned the bonds 
and mortgage to Kerley. Kerley assigned them in blank, and deliv- 
éred them to the purchasers, and with out further or other indorse- 
ments they passed into the handsof the trust company. 

The record further shows that at the time the bonds came into the 
possession of the trust company, and when they were delivered by 
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it to the bank, some of them were due and others not due, It was 
uûder thèse conditions tliat the American National Bank took the se- 
curities, and plaintiff now brings this action for their conversion, 
placing his damages at the face value of the bonds turned over to the 
bank by the trust company. The agreement between the plaintiff 
in error and the Union Trust Company vested the title to the securi- 
ties described therein in the Union Trust Company, its successors and 
assigns, in trust to collect or to sell and dispose of the same for their 
fair value in order to secure and pay (1) the expenses of the trust, and 
(2) the certiflcate for |35,000 and interest. A bona fide sale of the 
securities by the Union Trust Company for their fair value to an 
innocent purchaser would, doubtless, hâve vested the title in him 
absolutely. And if a sale had beén immediately made by the trust 
company for |40,000, this sum would hâve been held in trust to pay 
the expenses of the administration of the trust and the certiflcate of 
indebtedness for |35,000. If no disposition had been made of the 
securities during the five years, they must, we think, hâve been de- 
clared to hâve been held in trust for thèse purposes, and upon a suit- 
able application would hâve been sold by any court to effect them. 
The provisions in the agreement for the judicious handling of the 
securities, for the application of the proceeds, for the accounting, 
and that Clause at its close, which, after providing that the trust 
company holds the title to the securities, déclares that its obligation, 
pursuant to the conditions of the agreement, to procure a residue to 
be paid to the holders of the certiflcate, shall nevertheless be binding 
upon the company and its successors and assigns, seems to us to 
lead inevitably to this conclusion. If this is a correct construction 
of the contract, while a purchaser of thèse securities from the trust 
company for value would hâve taken a good title, a successor or 
assignée of the trust company, who paid nothing for the securities, 
would stand charged with the same duties and subject to the same 
obligations as was the trust company. It seems to us that the 
bank stood in this situation. It paid nothing for the notes and mort- 
gages, and they were assigned to it by the trust company in viola- 
tion of its trust. In this state of the case the cestui que trust had a 
choice of remédies. He could follow the trust property, or he could 
sue the trustée for a breach of the trust agreement. It is neither 
unjust nor inéquitable, as between him and the bank, that he 
should hâve the beneflt of one of thèse remédies. When the trust 
company transferred the securities to the bank, the latter had no in- 
terest in or lien or claim upon them, and it paid nothing for them, 
while the cestui que trust really held the chief, if not the entire, 
beneiicial interest in them. It will not do, under thèse circum- 
stances, to permit the trust company to deprive the cestui que trust 
of ail his interest, and vest it in the bank by a mère transfer to the 
bank without actual considération of its trustee's title. The charge 
in the complaint is that the bank has converted the securities of 
which the plaintiff was the real owner. The défenses of the bank are 
that the plaintiff is not and was not, but that the bank was, the owner 
of the securities when it took and used them, and that the question 
of its ownership of some of them is res adjudicata. Hère are no de- 
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fenses that are not good at law, and the plaintifPs action at law 
would not hâve failed if it liad not been for tlie fact that he failed on 
the trial to establish his légal title to the securities by his évidence. 
The évidence discloses the fact that the légal title was flrst vested in 
the trust company, in trust to collect the securities, or to sell them 
for their fair value, to pay the expenses of the administration of the 
trust and the certificate of deposit for §35,000; that the trust com- 
pany proceeded to make expenditures in the honest administration of 
the trust for some time, and then transferred its title to the bank, 
which took it without notice of the trust. Under thèse circumstances 
we think the bank took the légal title to the securities which the trust 
company held, and because it held this légal title and the right to an 
accounting regarding the expenses incurred by the trust company and 
itself in the administration of the trust, the- cestui que trust had 
only an équitable interest in the securities, and therefore could not 
maintain his action at law, but must resort to equity to foUow the 
trust property and enforce the trust. The judgment of the circuit 
court is afflrmed. 
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(Circuit Court of Appeals, Eiglith Circuit October 3, 1898.) 

No. 1,026. 

1. National Banks— Increasb of Capital Stock— Validity op Stock Issued. 
Where the stockholders of a national bank décide, witU the appvoval 
of the comptroUer, to Increase the capital stock therein by a named 
amount, the clause of Eev. St. § 5142, to the efCect that no Increase shall 
be valid until the whole amount is paid In, do«s not create a condition, 
express or implled, that shares subscribed and paid for in fuU are not to 
be held valid unless the entire amount of the proposed increase is sub- 
scribed and paid for in full, but refers only to the actual increase ereated 
by a subscrlption for a given number of shares, which must be paid up 
in full to render It valid. Cnder the amendatory act of May 1, 1886 
(24 Stat. 18), the amount of the proposed Increase decided upon and ap- 
proved by the comptroller merely fixes the maximum increase authorized, 
and each subscrlption thereto, when paid up In full, becomes valid and 
binding until sueh maximum is reached. Sanborn, Circuit Judge, dissent- 
Ing. 

3. SaMB — LlABILITY OV STOCKHOLDER— AsSBSSMENTS APTER InSOLVEKCT. 

The liability of a stockholder in a national bank for assessments made 
by the comptroller on its insolvency is not dépendent upon the contract 
of subscrlption between the stockholder and the corporation, but is 
ereated by statute for the benefit of the bank's creditors, and can neithei- 
be modified nor released by any act of the corporation. Sanborn, Circuit 
Judge, dissenting. 

3, Samb — Sdbscription Voidable for Fraud— Rights op Creditors. 

A subscrlption to the stock of a n.itional bank, though induced by false 
représentations of its ofiicers, is not vold, but voidable only, at the élection 
of the subscriber; and where he continues for years, and until the bank 
has been placed in liquidation, to remain and act as a stockholder. and 
to reeelve dividends as such, though without knowledge of the fraud, 
or means of ascertaining it, he cannot then exercise his option to rescind 
the contract of subscrlption as against the bank's creditors, whatever his 
rights might be as against the corporation. Sanborn, Circuit Judge, dis- 
senting. 
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In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

This action was brought In the United States circuit court for the Western 
district of Missouri, by W. A. Latlmer, receiver of the First National Bank 
of Sedalia, to recover from George H. Scott an assessment made by the 
eomptroUer of the currency upon the capital stoclj of the named bank, it 
being claimed that Scott owned and held 50 shares of the stock. In the an- 
swer filed It was admitted that the bank had been duly Incorporated in 1865 ; 
that it closed Its doors and was put In liquidation In May, 1894, the plalntlfE, 
Latlmer, being appointed receiver on May 10, 1894; that the comptroller 
had determined that it was necessary to enforce the individual llabllity of 
the stoekholders In favor of the creditors, and to that end had made an as- 
sessment of 75 per cent, upon the stock held in the bank, and that payment 
thereof had been demanded of the défendant, Scott. As matters of défense 
it was averred in the answer that on September 6, 1890, the bank, by a vote 
of the owners of two-thirds of the capital stock, voted to increase the capital 
from $100,000 to $250,000; that said bank notlfied the comptroller that the 
whole amount of said Increase had been paid in, and on January 17, 1891, 
the comptroller, baslng his action whoUy upon the notification from the bank, 
issued his certificate, statlng that the amount of the increase was $150,000, 
and that the same was pald in, and was approved by hlm as comptroller. 
It is further averred that in September, 1890, the officers of the bank repre- 
sented to the défendant, Scott, that the bank proposed to increase its capital 
stock by the addition thereto of $150,000; that this Increase was made dé- 
sirable on account of the increasing and flourishing condition of the business 
of the bank, which was earnlng large dlvideuds, and had a surplus then 
earned which would make the shares, includlng the proposed increase, worth 
$108 per share; that, relying upon thèse représentations, the défendant sub- 
scribed for 50 shares of the proposed increase, and in October, 1890, de- 
posited in the bank the sum of $5,400, it being then and there the understand- 
ing between défendant and the bank that said sum, so deposlted, was to be 
held by the bank, and applied in payment of defendant's subscrlption for 
50 shares, when ail the proposed Increase was subscribed and paid for; 
that about October 25, 1890, the bank, with Intent to deceive défendant, 
falsely represented that the whole amount of the proposed increase of the 
capital stock had been subscribed and pald in, and thereupon issued to de- 
fendant a certificate for the 50 shares of stock by hlm subscribed for; 
that défendant, relying upon thèse représentations, accepted the certificate, 
and held and claimed the same as owner until after the closing of the bank, 
and In the years 1891 and 1892 received and retained alleged dividends 
amounting to 18 per cent.; that as a matter of fact in September, 1890, and 
for many months prior thereto and ever afterwards the bank was insolvent, 
its liabilities exceeding its assets; that only about two-thirds of the proposed 
Increase of the capital stock was ever paid in; that the officers of the bank 
made false entries on the books for the purpose of showing an apparent sur- 
plus, and declared a dividend thereon, turning in the same in pretended 
payment of a large part of said increased stock; that the whole transaction 
was a sham and fraud, of which the défendant had no knowledge until after 
the bank closed its doors, in May, 1894; that the books of the bank were so 
kept that the défendant could not, by the utmost diligence, ascertain the 
true condition of the bank; and that, as soon as défendant discovered that 
the increase of stock was not fully paid m, he disclaimed that he was, or 
ever had been, a stockholder in the bank. Upon the flling of this answer. 
the plaintifï, Latimer, moved for judgment in his favor on the pleadings on 
the ground that the answer admitted ail the facts necessary to sustaln his 
action in the first instance, and that the matters set up as a défense were 
Insufficient to defeat the claim sued on. The court held the motion to be 
well taken, and gave judgment accordingly, and thereupon the case was 
brought to this court by writ of error, it being eontended by the plaintiffi 
In error that the facts averred in the answer showed that there had not been 
a valid increase of the capital stock, because the whole amount of the pro- 
posed increase of $150,000 had not been paid in; and, further, that the facts 
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averred In the answer entitled the défendant, upon discovery thereot, to 
rescind the contract of subscription on the ground of false and fraudulent 
représentations made to hlm by the ofBcers of the bank. 

H. F. Stevens (John D. O'Brieii, Haydn S. Cole, and Armand 
Albrecht, on the brief), for plaintiff in error. 
William S. Shirk, for défendant in error. 

Before SANBOEN and TÏÏAYER. Circuit Judges, and SHERAS, 
District Judge. 

SJULKAS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

From the foregoing statement of facts it appears that the plaintiff 
in error relies upon two distinct grounds of défense to the claim 
asserted by the receiver; the one being that the plaintiff in error never 
was a stockholder in the bank, because the whole amount of the pro- 
posed increase of the capital stock was not in fact paid in to the 
bank, and the other being that the plaintiff in error is entitled to 
rescind the contract by which he became a purchaser of stock in the 
bank for two reasons: First, because his subscription was condi- 
tioned upon the payment in full of ail the proposed increase of stock; 
and, second, because he was induced to purchase the stock through 
fraudulent représentations as to the pecuniary condition of the bank. 

In support of the flrst défense it is contended that the 50 shares 
of stock subscribed for by the plaintiff in error were not valid shares, 
because some of the shares subscribed for by other parties were not 
in fact paid for. This contention is based upon the provisions of 
section 5142, Eev. St., which are as follows: 

"Any association formed under this title may, by its articles of associa- 
tion, provide for an increase of its capital from time to time, as may be 
deemed expédient, subject to the limitations of this title. But the maximum 
of such increase to be provided in the articles of association, shall be de- 
termined by the comptroUer of the currency; and no increase of capital 
shall be valid until the whole amount of such increase is paid in, and notice 
thereof bas been transmitted to the comptroUer of the currency, and his 
certlflcate obtained specifying the amount of such increase of capital stocli, 
with his approval thereof, and that it has been duly paid in as part of the 
capital of such association." 

The theory of the plaintiff in error is that under the provisions of 
this section no share of a proposed increase of the capital stock can 
become a valid share unless ail the shares of the proposed increase 
are subscribed for and are paid up in full, or, in other words, if the 
shareholders should détermine, with the approval of the comptroUer 
of the currency, to increase the capital stock by the sum of |100,- 
000, or 1,000 shares of |100 eacb, and the entire number should be 
subscribed for, and ail the shares except 1 should be fully paid 
for, and certiflcates should be duly issued therefor, the holders of 
such full-paid shares cannot be held to be stockholders, because 
another person has failed to pay up one share by him subscribed for. 
It cannot be denied that if the words, "and no increase of capital 
shall be valid until the whole amount of such increase is paid in," 
found in section 5142, are construed literally, support would be given 
to the contention of counsel for plaintiff in error; but it is an ac- 
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cepted and fundamental rule in the construction of statutes that 
the Beveral clauses thereof are net to be viewed as separate enuncia- 
tions of the législative will, to be literally construed without référence 
to other parts of the act, but, on the contrary, each part must be 
construed with référence to the language and purpose of the entire 
act, se as to make ail parts harmonize, and conduce to the carrying 
out the gênerai purpose of the statute, and a literal construction of 
particular clauses will not be adopted if the effect thereof would be to 
operate unjustly or to cause an absurd resuit. 
Thus, in U. S. v. Kirby, 7 Wall. 482, it is said: 

"Ail laws should receive a sensible construction. General terms sbould 
be so limited in thelr application as not to lead to injustice, oppression, or 
an absurd conséquence. It will always therefore be presumed that tlie lég- 
islature Intended exceptions to its language, which would avoid results of thia 
character. The reasou of the làw in such cases should prevall over its let- 
ter." 

In Heydenfeldt v. Mining Co., 93 U. S. 634, it was ruled: 

"If a Uteral Interprétation of any part of it would operate unjustly, or lead 
to absurd results, or be contrary to the évident meaning of the act talsen 
as a whole, It should be rejected." 

In Kohlsaat v. Murphy, 96 U. S. 153, it is declared that: 

"In the exposition of statutes, the established rule is that the intention of 
the lawmaker Is to be deduced from a vIew of the whole statute, and every 
material part of the same." 

In Church of Holy Trinity v. U. S., 143 U. S. 457, 12 Sup. Ct. 511, it 
is said: 

"It is a familiar mie that a thing may be within the letter of a statute 
and yet not within the statute, because not within its spirit, nor within the 
intention of its makers. This has often been asserted, and the reports are 
fuU of cases illustrating its meaning." 

Under the doctrine of thèse cases it is clear that in construing the 
particular clause of section 5142 which déclares that no increase of 
the capital stock shall be valid until the whole amount of the increase 
shall hâve been paid in, we must regard not only the words of the 
spécial clause, but also the other provisions of the entire act, and the 
effect which a given construction will hâve upon the admitted or un- 
doubted purposes of the statute as a whole. Turning to section 
5140, we flnd it therein declared that in the original organization 
of national banks at least 50 per cent, of the capital stock must be 
paid in before the bank is authorized to commence business, the 
remaining 50 per cent, being payable in installments of at least 10 
per cent., payable at the end of each month succeeding to the date 
when it is authorized to commence business. The provisions of this 
section make it imperative that within six months from the time 
when the bank begins business each share must be paid in full. If, 
after the original stock has been paid in, it is deemed advisable to 
increase the capital stock, provision is made therefor in section 5142. 
as amended by section 1 of the act of May 1, 1886 (24 Stat. 18). If 
it were permitted, for the purpose of increasing the capital stock, 
to issue shares without requiring the same to be fully paid up, two 
evil results would follow. So far as the public are interested, the 
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bank would be doing business on an apparent capital, whicli, in fact, 
it did not possess; or, in other words, the capital stock would be 
watered, and, so far as the holders of the original full-paid stock are 
concerned, the new stock, though only partly paid for, would stand 
on an equality with the full-paid stock, both as to voting power and 
right to draw dividends, which would be manifestly unjust. Thèse 
are the evils intended to be preveuted by enacting that, when an in- 
crease of the capital should be made, the increase should not become 
valid unless the whole amount thereof should be paid. The stat- 
ute does not require that the proposed increase shall be subscribed 
by one person, or at one time, but it is permissible to hâve as many 
subscribers as there are new shares. Let it be assumed that the 
stockholders of a national bank, by a two-thirds vote, should deter- 
miiie to add $100,000 to the capital stock, and should obtain in a 
month a subscription for $25,000, — that is, for 250 shares, — and the 
full par value thereof should be paid in, and this increase should be 
reported to the comptroller, and be by him approved, and certificates 
should then be issued to the subscribers, would not the holders of 
thèse certificates, from that time forward, be stockholders, even 
though the remaining part of the voted increase never was subscribed 
for? Could the bank, after receiving the money for the shares, with 
the approval of the comptroller, be permitted to deny to the sub- 
scribers the rights of stockholders, simply because the full amount of 
the proposed increase had not been obtained? In Aspinwall v. But- 
ler, 133 U. S. 595, 10 Sup. Ct. 417, this gênerai question was con- 
sidered, it appearing in that case that on September 13, 1881, it had 
been voted to increase the stock of the Pacific National Bank from 
$500,000 to $1,000,000; that Aspinwall became a subscriber for 50 
shares of this proposed increase, and on October 1, 1881, he paid to 
the bank the sum of $5,000, being the face amount of the 50 shares. 
Subscriptions for the proposed increase of $500,000 were not pro- 
cured, and on December 13, 1881, the directors adopted a resolution 
reciting the failure to obtain subscriptions for $38,700 of the pro- 
posed increase, that the shares subscribed for and paid up amounted 
to $461,300, and directing notice to be sent to the comptroller that 
the capital had been increased by the last-named sum. The comp- 
troller issued a certiflcate under date of December 13, 1881, to the 
elïect that the capital stock of the bank had been increased in the 
sum of $461,300. Shortly afterwards the bank closed its doors, an 
assessment of 100 per cent, was made by the comptroller, and it was 
held by the suprême court that Aspinwall was liable as a stockholder 
for the assessment on the 50 shares subscribed and paid for by him, 
although the original proposed increase of $500,000 was not ob- 
tained, and although it appeared that Aspinwall did not know of 
the action of the directors in reducing the proposed increase to $461,- 
300. In construing the clause of section 5142 that déclares that no 
increase shall be valid until the whole amount of the increase is paid 
in, the suprême court held that: 

"The clause in question was intended to secure tlie actual payment of tlie 
stock subscribed, and so to preveiit wliat is called watering of stocic. The 
argument of the défendant asks too much. U would apply to the original 
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capital of a company as well as to an Jncrease of capital. And will it do 
to sa^, after a company bas been organlzed and gone into business, and 
dealt with the public, that its stockholders may witlidraw their capital, and 
be exempt from statutory llabillty to creditors, if tliey can sliow that the 
capital stocis of the company was not ail subseribed?" 

The contention of counsel for plaintiff in error upon this point 
is that the clause found in section 5142, requiriug the whole increase 
to be paid in full, is a condition affecting the subscription of each 
subscriber to the proposed increase, so as to make it conditional, 
and not effective, unless the entire amount of the proposed increase 
is subseribed and paid for; jet in Aspinwall v. Butler (page 607, 
133 U. S., and page 421, 10 Sup. Ct.), in considering this exact ques- 
tion, the suprême court said: 

"There was no express condition that the individual subscription shonld be 
void if the whole JpôOO.OOO was not subseribed; and, in our judgment, tiiere 
was no implied condition in law to that efCect" 

In Thayer v. Butler, 141 U. S. 234, 11 Sup. Ct. 987, a subscriber to 
40 shares of the increased capital of the Pacific National Bank, when 
sued for the assessment thereon, asked the trial court "to rule and hold 
the law to be as stated in the opinion of the suprême court of Massa- 
chusetts in Eaton v. Bank, reported in 144 Mass. 260, 10 N. E. 844, 
and to rule and hold that the vote of the directors of September 13, 
1881, was in the nature of a proposition to stockholders to subscribe 
for 5,000 shares of new stock, and to pay in for it |500,000; that it 
was necessary that the stock should ail be taken, and the money paid 
in, before the new stock could be createdj and that it was a condition 
précèdent to the issue of the new stock under this vote that both 
thèse things should be done, and that the comptroller should certify 
that they had been done, and approve the increase; and that the de- 
fendant paid the money to the bank on September 28, 1881, upon the 
implied condition that he should not be required to take new stock 
unless the proposed amount of 5,000 shares was created; and, as this 
was not done, the défendant did not become a shareholder in respect 
of the 40 shares for which he paid September 28, 1881, and for the 
assessment upon which the plaintiff seeks to recover." The trial 
court refused to so hold and rule, and the suprême court declared 
that: "We are of opinion that the décision of the circuit court was 
correct, and that there is no error in the record." 

The conclusion deducible from thèse décisions of the suprême court 
is that in cases wherein the stockholders of a national bank décide, 
with the approval of the comptroller, to increase the capital stock 
therein by the addition of a nanied amount, the clause found in sec- 
tion 5142 of the Kevised Statutes, to the effect that no increase shall 
be valid until the whole amount thereof is paid in, does not create a 
condition, express or implied, that shares subseribed and paid for 
in full are not to be held valid unless the entire amount of the pro- 
posed increase is subseribed and paid for in full. In Delano v. But- 
ler, 118 U. S. 634, 7 Sup. Ct. 39, and in McFarlin v. Bank, 16 C. C. A. 
46, 68 Fed. 868, it is said: 

"Three things must eoncur to constitute a valid increase of the capital stock 
of a national banking association: First, that the association, in the mode 
pointed out in its articles, and not in excess of the maximum prescribed fo.- 
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by them, shall assent to an Increased amount; that the whole amount of the 
proposed Increase shall be pald In as part of the capital of such association; 
and, third, that the comptroller of the currency, by hls certiflcate specifylng 
the amount of such increase of capital stock, shall approve thereof, and 
certify to the tact of its payment." 

In thus deflning the essentials to a valid increase of the capital 
stock of a national bank the suprême court, in Delano v. Butler, and 
this court in McFarlin v. Bank, make use of the words f ound in sec- 
tion 5142, to the effect that, to be valid, the whole amount of the 
proposed increase must be paid; but in construing the meaning of the 
clause in question, thus quoted, we must follow the construction 
placed thereon by the suprême court in the subséquent cases of 
Aspinwall v. Butler, 133 U. S. 595, 10 Sup. Ct. 417, Bank v. Eaton, 
141 U. S. 227, 11 Sup. Ct. 984, and Thayer v. Butler, 141 U. S. 234, 
11 Sup. Ot. 987, in ail of which cases it was held, as already stated, 
that the clause in question did not import into the stock subscrip- 
tions a condition, either express or implied, to the effect that the 
validity of the shares that were in fact subscribed and paid for in 
full was dépendent on the question whether the whole of the proposed 
increase was subscribed and paid for. In the answer filed in this 
case it is averred that on September 6, 1890, the First National Bank 
of Sedalia, Mo., by a vote of the owners of two-thirds of the capital 
stock, voted to increase the capital of the bank by the addition thereto 
of the sum of |150,000; that subsequently the bank notified the comp- 
troller that the whole amount of this increase had been paid in; 
that thereupon the comptroller, on the 17th of January, 1891, issued 
his certiflcate, stating therein that the capital of the bank was in- 
creased in the sum of 1150,000, the whole of the increase being paid 
in, and that the increase of the capital stock was approved. It is 
also averred that the plaintiff in error, in October, 1890, subscribed 
for 50 shares of the proposed increase, and paid to the bank the sum 
of $5,400, and received, on or about October 25th, from the bank, 
a certiflcate showing him to be the owner of the 50 shares. It is 
also averred that in fact only about two-thirds of the proposed in- 
crease was ever paid in, and, relying on this averment that about one- 
third of the proposed increase had not been paid for, the claim is 
made that the shares which were subscribed and paid for in full, and 
for which certiflcates were duly issued, cannot now be held to be 
valid. If this contention is well founded, then, as already said, it 
follows that, if ail the shares but one had been subscribed and paid 
for, nevertheless the holders of the certiflcates for the full-paid shares 
could not be heard to assert that they were the owners of valid 
shares, which would be a most uniust resuit. If this is the true 
meaning of the statute, it is made possible for parties in control of 
a national bank, with the approval of the comptroller, to authorize 
the increase of the capital stock, to obtain subscription and payment 
in full for ail the shares but one or two, and then, if that be désirable, 
to deny to the holders of thèse full-paid certiflcates any participation 
in the control of the bank, or, in case the bank becomes insolvent, 
to shield thèse holders of certiflcates from liability to creditors. 
Certainly, a construction of the statute having such résulta should 
89 F.-54 
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not be adopted unless the statute as a whole imperatively demanda it. 
According to the provisions of section 5142 as originally adopted, the 
articles of association of each bank might provide for an increase of 
the capital stock, the maximum of such increase in each case to be 
determined by the comptroUer, and named in the articles. By sec- 
tion 1 of the amendatory act of May 1, 1886 (24 Stat. 18), it is de- 
clared: 

"That any national banklng association may, wlth the approval of the 
comptroUer of the currency, by the vote of shareholders ownlng two-thirds 
of the stoclî of such association, increase îts capital stock In accordance wlth 
existing laws, to any sum approved by the said comptroUer, notwithstand- 
Ing the Umit flxed in Its original articles of association and determined 
by sald comptroUer." 

Under this amendatory statute, the maximum of increase is not the 
sum named in the articles of association, but repeated increases may 
be made from time to time by afQrmative vote of the holders of two- 
thirds of the capital stock, approved by the comptroUer. Thus, in 
a given instance, the vote of the requisite number of shareholders, 
approved by the comptroUer, to increase the capital stock by the addi- 
tion of 1100,000, makes that amount for the time being the maximum 
of the increase that can be lawfully made, and of necessity it author- 
izes the addition of sums less than the maximum. Such action, 
taken under the provisions of the amendatory act of 1886, means 
that the shareholders, by a proper vote, hâve authorized the increase 
of the capital stock by amounts not exceeding in the aggregate the 
maximum sum of |100,000, and that the comptroUer has approved 
such action. Each subscription for portions of such increase, vfhen 
paid up in full, becomes valid and binding until the maximum is 
reached ; and the statute does not incorporate into such subscriptions 
a condition that the subscriber, paying his subscription in full, can- 
not become a holder of valid stock unless the maximum amount of 
the proposed increase is subscribed and paid for. The action of the 
stockholders in voting to increase the capital stock by a given sum, 
though approved by the comptroUer, does not, in any sensé, increase 
the capital stock. It authorizes an increase, but does not make it. 
The increase is created by the procurement of subscriptions to the 
capital stock, the payment of each subscription in full, and the issu- 
ance of the comptroller's certiflcate under the provisions of section 
5142. 

The clause providing that no increase shall be valid until the whole 
amount of such increase is paid in does not refer, to the maximum 
amount of the authorized increase, but to the actual increase created 
by a subscription for a given number of shares. To make the sub- 
scription valid, this clause requires that it shall be paid in full, the 
object being to prevent the issuance of shares which are only partly 
paid up; but it does not require, in order that validity may exist with 
respect to shares subscribed for and paid up in full, that the whole 
amount of the authorized increase should be subscribed and paid for. 
To so hold would be to rule directly contrary to the suprême court 
in Aspinwall v. Butler and Thayer v. Butler, supra, wherein it was 
held that the statute did not create a condition in each subscription 
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to the stock, that the same should not become effectuai uniess the 
entire proposed increase was subscribed and paid in ; and it theref ore 
follows that, if it be true tliat only two-thirds of the proposed in- 
crease of the capital stock was subscribed and paid for, ;is Ls claimed 
in the answer, that fact would not invalidate the shares subscribed 
and paid for in full and for which certiflcates were issued to and re- 
ceived by the subscribers and under which they exercised the privi- 
lèges and received the beneflts of shareholders for a period of over 
three years. 

The remaining grounds of défense relied on by plaintifl in error are 
based upon the assumed right to rescind the contract of subscription 
to the capital stock of the bank on the ground that such subscription 
was procured through false représentations made to plaintifï in error 
touching the actual pecuniary condition of the bank, and to avoid 
the effect of the acceptance by the plaintiff in error of the shares of 
stock issued to him on the ground that it was falsely represented to 
him that the whole amount of the proposed increase of $150,000 had 
been paid in.^ It will be borne in mind that this is not an action on 
behalf of the* bank, based upon the original contract of subscription, 
but it is a suit wherein the creditors of the bank, represented by the 
receiver, are seeking to enforce the liability which the statute im- 
poses upon those who occupy the position of stockholders in a na- 
tional bank; and the question is whether it is open to the plaintiff in 
error, after the bank has become insolvent, and has been put into 
liquidation, to disclaim liability as a stockholder after having occu- 
pied that position for nearly four years. This gênerai question was 
considered by this court in the case of Bank v. Newbegin, 74 Fed. 
135, 20 0. C. A. 339, and, after a considération of the leading cases 
dealing with the subject, the conclusion reached was stated as fol- 
lows: 

"There are obvious reasons why a shareholder of a corporation should 
not be released from his subscription to its capital stock after the insolvency 
of the Company, and particularly after a proceeding has been inaugurated 
to liquidate Its affalrs, uniess the case is one In which the stoclcholder has 
exercised due diligence, and In which no facts exist upon which corporate 
creditors can reasonably predicate an estoppel. When a corporation becomes 
baniirupt, the temptation to lay aside the garb of a stocljholder, upon one 
pretense or another, and to assume the rôle of creditor, is very strong, and 
ail attempts of that kind should be viewed with suspicion. If a considérable 
period of time has elapsed since the subscription was made; if the sub- 
scriber has actively participated In the management of the affalrs of the 
corporation; if there has been any want of diligence on the part of the stock- 
holder, either in dlscovering the alleged fraud, or in taking steps to rescind 
wlien the fraud was discovered; and, above ail, if any considérable amount 
of corporate indebtedness has been created since the subscription was made, 
which is outstanding and unpaid,— in ail of thèse cases the right to rescind 
should be denied, where the attempt is not made until the corporation be- 
comes insolvent. But, if none of thèse conditions exist. and the proof of 
the alleged fraud is clear, we think that a stockholder should be permitted 
to rescind his subscription, as well after as before the company ceases to he 
a going concern." 

As already stated, the answer herein filed admits that the plaintiff 
in error in fact became a subscriber for 50 shares of the stock in 
September, 1890; that he paid in to the bank the full value thereof, 
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and received the certiflcate issued therefor; tliat he receîved ail the 
dividends declared thereon; and that when the bank closed its doors 
and was put in liquidation, in May, 1894, he had not taken any action 
indicating a purpose to disclaim being a stockholder in the associa- 
tion. Even if the situation is such that there exists a right of re- 
scission as against the bank, such right cannot be asserted as against 
the creditors. If it be true that the subscription to the stock was 
obtained by false représentations touching the pecuniary condition 
of the bank, that did not make the contract absolutely void, but only 
voidable at the option of the subscriber; and therefore, when the bank 
was put in liquidation, the corporate creditors had the right to 
enforce the statutory liability against ail persons who were then 
stockholders. It is settled that if one knowingly permits his name to 
appear on the books of a national bank as a shareholder, and accepts 
the benefits of the position, he will be held liable to the responsibili- 
ties thereof in favor of creditors whose rights hâve intervened during 
the time his name thus appears as a stockholder. Chubb v. Upton, 
95 U. S. 665; Keyser v. Hitz, 133 U. S. 138, 10 Sup. Gt. 290; Veeder 
V. Mudgett, 95 N. Y, 295; Stutz v, Handley, 41 Fed. S31; Pauly v. 
Trust Oo., 165 U. S. 606, 17 Sup. Ct. 465. Suits of this character, 
strictiy speaking, are not actions based upon the contract of sub- 
scription existing between the corporation and the stockholder. The 
right of the creditors to enforce the statutory liability against 
shareholders in a national bank is not dépendent upon the terms of 
the stock-subscription contract. Thus, in Scovill v. Thayer, 105 U. 
S. 143, it is said: 

"The stock held by the défendant was evldenced by certificates of fuU-paid 
Bhares. It is conceded to hâve been the contract between him and the 
Company that he should never be called upon to pay any further assess- 
ments upon it. The same contract was made with ail the other sharehold- 
ers, and the fact was known to ail. As between them and the company, 
this was a perfectly valid agreement. It was not forbidden by the charter, 
or by any law or public policy, and, as between the company and the stock- 
holders, was just as binding as if it had been expressly authorized by the 
charter. * » • But the doctrine of this court is that such a contract, 
though binding on the company, is a fraud In law on its creditors, which 
they can set aside; that when their rights intervene, and their claims are 
to be satisfled, the stockholders can be required to pay their stock in full. 
Sawyer v. Hoag, 17 Wall. 610; New Albany v. Burke, 11 Wall. 96; Burke 
V. Smith, 16 Wall. 390. ïhe reason is that the stock subscribed is consid- 
ered in equity as a trust fund for the payment of creditors. Wood v. Dum- 
mer, 3 Mason, 308, Fed. Cas. No. 17,914; Mumma v. Potomac Co., 8 Pet. 
281; Ogilvie v. Insurance Co., 22 How. 387; Sawyer v. Hoag, supra. It is 
so held out to the public, who hâve no means of knowing the private con- 
tracts made between the corporation and Its stockholders." 

The liability sought to be enforced in this case is not one created by 
a contract existing between the corporation and the stockholders, 
but is one created by statute in favor of creditors, and not in favor 
of the corporation. It is a liability which cannot be affected, dis- 
charged, or released by any action taken by the corporation, or by 
the combined action or agreement of the corporation and its stock- 
holders. Thus, in Delano v. Butler, 118 U. S. 634, 7 Sup. Ct. 39, it 
appeared that thé stockholders, in order to meet the liabilities of the 
bank, had made an assessment of 100 per cent upon the capital 
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stock which was paid in, but the bank was ultimately compelled to 
go into liquidation, and the comptroller made an assessment upon 
the stockholders under the provisions of section 5151 of the Eevised 
Statutes. The suprême court held that the payment of the assess- 
ment made by the stockholders did not relieve them from liability 
for the assessment made by the comptroller, it being said that: 

"Under section 5151 the individual liability does not arise, except in case 
of liquidation and for the purpose of windirig up the afifairs of the banli. 
The assessment under that section is made by the authority of the comptroller 
of the currency, Is not voluntary, and can be applied only to the satisfaction 
of the creditors equally and ratably." 

It is thus made clear that the liability sought to b« enforced in 
this case is not dépendent upon the terms, or in fact upon the exist- 
ence, of a contract of subscription to the capital stock of the bank, 
but it is a liability imposed by statute in favor of creditors, and it 
is a liability, as already said, which cannot be modified or released by 
any action on part of the corporation or of the corporation and its 
stockholders. It is created for the benefit of the creditors, and no 
action on part of the bank can estop the creditors from enf orcing their 
rights in this particular. Upon whom does the statute impose the 
liability? In Bank v. Case, 99 U. S. 628, and Bowden v. Johnson, 
107 U. S. 251, 2 Sup. et. 246, it was ruled that the actual or bén- 
éficiai owner of the stock would be liable, and that this liability could 
not be evaded by the device of trausferring the title to a third person, 
who might be financially irresponsible. In Pauly v. Trust Ce, 165 U. 
S. 606, 17 Sup. et. 465, it is said: 

"It is true that one who does not, in fact, invest his money in such shares, 
but who, although receiving them simply as collatéral security for debts or 
obligations, holds himself out on the books of the association as true owner, 
may be treated as the owner, and therefore liable to assessment, when the 
association beeomes insolvent, and goes into the hands of a receiver. But 
this is on the ground that, by allowing hls name to appear upon the stock 
list as owner, he represents that he is such owner; and he will not be per- 
mitted, after the bank fails, and when an assessment Is made, to assume any 
other position as against creditors. If, as betwcen creditors and the person 
assessed, the latter is not bound by that représentation, the list of share- 
holders required to be kept for the inspection of creditors and others would 
lose most of its value. * * * As already indicated, those may be treated 
as shareholders, witliin the meaning of section 5151, who are the real owners 
of the stock, or who hold themselves out, or allow themselves to be held out, 
as owners, in sueli way and under such circumstances as, upon principles of 
fair dealing, will estop them, as against creditors, from claiming that they 
were not in fact owners." 

In the answer filed in this case it is admitted that the plaintiff in 
error subscribed for 50 shares of stock, accepted the certiflcate is- 
sued therefor, received the dividends paid thereon, and thus for nearly 
four years appeared as a stockholder on the books of the bank ; and 
certainly thèse facts entitle the creditors to enforce, as against the 
plaintiff in error, the liability which the statute imposes upon those 
persons who allow themselves to be held out as owners of the capital 
stock of a banking association. To escape this liability, the plaintiff 
in error pleads that he was induced to become a stockholder in the 
bank by reason of certain false représentations made to him by the 
oificers of the bank with respect to the financial condition of the 
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association, which were of such a character that lie is now entitled to 
rescind the contract of subscription. Granting it to be true that, if 
a suit were now brought by the bank, or on its behalf, to enforce the 
contract of subscription against the plaintiff in error, he might suc- 
cessfully défend the action on the ground that he had been induced 
to enter into the contract by false représentations on part of the bank, 
does it follow that this défense is available against the présent action? 
This suit is not in favor of the bank, but is on behalf of the credltors, 
and is not to enforce any provision of the contract of subscription ex- 
isting between the bank and the plaintiff in error, but is based upon 
the liability imposed by the statute, in favor of creditors, against 
those who knowingly assume the position of stockholders, and which 
may exist, although no contract of subscription was ever entered into 
between the bank and the holder of the capital shares. Even as be- 
tween the bank and the plaintiff in error the contract of subscription 
was not Toid. It may hâve been voidable at the option of the plain- 
tiff in error, but, until so avoided, it remained in force. When the 
bank closed its doors, and was put in liquidation, the plaintiff in 
error was in f act a shareholder, and so appeared upon the bocks of 
the association. While it may be true that his subscription to the 
capital stock had been obtained under such circumstances that he 
might, at his option, rescind the same, yet he had not done so when 
the bank failed, and, although he may not be chargeable with négli- 
gence in not earlier discovering the falsity of the représentations 
made to him by the offlcers of the bank, yet the fact remains that 
when the association was put in liquidation, and when the rights of 
the creditors became fixed, he not only appeared upon the bocks of 
the bank as the owner of 50 shares of the capital stock, but in truth 
he had for nearly four years held the certificate issued therefor, had 
received the dividends declared, and had exercised ail the rights of 
a shareholder. 

Thèse facts clearly bring the plaintiff in error within the liability 
imposed by the statute upon those who assume the appearance of 
stockholders in a national bank, and the liability thus created cannot 
be defeated by showing that the plaintiff in error was induced to ac- 
cept the position of stockholder by false représentations made by the 
ofiicers of the bank. Thèse officers do not represent the creditors, nor 
can the latter be made responsible for their acts. If A., being the 
owner of 50 shares of the capital stock in a bank, should induce ÎB. to 
purchase the same through false représentations with respect to the 
flnancial condition of the bank, the stock being transferred to B. on 
the bocks of the association, could B., if the bank subsequently failed, 
escape liability to the creditors on the ground that he had been in- 
duced to purchase the stock through the false représentations made by 
A.? If, under thèse circumstances, A. should sue B. to enfcrce pay- 
ment fer the stock, it" would be open to B. to defeat the action by 
proof of the fraud, and it would be open to B. to sue A. for the 
damages caused him by the deceit practiced on him, but it certaiuly 
would not be open to B. to defeat the liability created by the statute 
in favor of creditors as against the shareholders by showing that he 
had been induced to purchase the stock by the false représentations 
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made by A. Does it make any différence in tlie resuit to show that 
A. was an officer in the bank for whose acts or représentations the 
association might be made responsible? If it be the law, as it is 
declared to be by the suprême court in Scovill v. Thayer, supra, that 
the bank cannot, by any contract it may make with the subscribers 
to its capital stock, relieve the latter from the statutory liability 
created in favor of creditors, how can it be held that this liability can 
be defeated by représentations made by the bank or its oflîcers? Ad- 
mitting to the fullest extent that the représentations made to the 
plaintiff in error by the officiais of the bank were such that, upon the 
discovery thereof, he would hâve the right to rescind the contract of 
subscription, yet it must be true that, until he exereised the right of 
rescission, he would, as to creditors, be in fact a stockholder. The 
answer admits that when the bank was put in liquidation the plaintiff' 
in error had not rescinded the contract of subscription, and nothing 
he could thereafter do would defeat the rights of the creditors, which 
must be measured by the condition of affairs existing when liquida- 
tion was entered upon. It is admitted in the answer that from 
October, 1890, until in May, 1894, the plaintiff in error held the cer- 
tilicate of stock issued to him for 50 shares, claiming the same as 
owner, and that he received the dividends paid in the years 1891 and 
1892. Thèse acts of the plaintiff in error the creditors had an abso- 
lute right to rely upon, as evidencing the fact that during that period 
of time he was a shareholder in the bank; and it is not now open to 
the plaintiff in error, by asserting or exercising the right of rescission 
which may exist between himself and the bank, to defeat the right of 
the creditors, which is based upon the liability which the statute im- 
poses upon ail persons who allow themselves to be held out as share- 
holders in a national bank. As already said, this suit is not based 
upon the contract of subscription between the bank and the plaintiff 
in error, and is not, therefore, an action wherein the issue can be 
made as to the voidability of that contract as between the bank 
and Ihe shareholders. The suit is on behalf of the creditors, to en- 
force a statutory liability in which the bank has no interest; a lia- 
bility which was not created by any contract to which the bank was 
a party; a liability which it is beyoud the power of the bank to 
raodify, release, or discharge; and a liability which, if once called into 
existence by the act of one assuming the position of a stockholder, can- 
not be defeated save by the creditors, or by some one acting in their 
behalf. Potts y. Wallace, 146 U. S. 089-703, 13 Sup. Ct. 196. The 
law présumes that the creditors of a corporation become, and continue 
to remain, such, in reliance upon the liability imposed upon the stock- 
holders by statute; and it would be a fraud upon the creditors to 
permit one who has for years occupied the position of a stockholder, 
and has received the benefits thereof, to repudiate liability to the 
creditors on the ground that, as between himself and the corporation, 
his contract of subscription to the capital stock was one voidable at 
his option. In cases like the présent, wherein it appears that for 
years a person has actually sustained the relation of a stockholder in 
a banking association, although under circumstances which may 
justify a rescission of the contract of stock subscription, as between 
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the subscriber and the corporation, the just protection of creditors 
whose rights hâve intervehed during this period requires it to be held 
that, as against creditors, the one who held the position of stock- 
holder cannot escape the statutory liability by rescinding the sub- 
scription contract after the bank has been put into liquidation. The 
judgment of the circuit court is therefore afSrmed. 

SAJNBOEN, Circuit Judge (dissenting). There are two reasons why 
I am unable to assent to the Tiews expressed and the conclusion 
reached by the majority of the court in this case. They are that, 
in my opinion, the fraudulent représentations which induced the 
plaintiff in error to contract for the purchase of his stock entitle 
him to repudiate that purchase, and to rescind his contract, and that 
the pretended increase of the capital of the bank was invalid, and 
he never became liable as a stbckholder, because only two-thirds 
of the whole amount of the increase was ever paid in. Rev. St. § 
5142. The case made by the pleadings is this: In 1890 the plain- 
tiff in error was a stranger to the bank, free from ail connection 
with or relation to it, and ignorant of its flnancial standing and char- 
acter. The bank was insolvent, was earning no dividends, and had 
no surplus. To induce the plaintiff in error to purchase some shares 
of a proposed increase of its worthless stock, the bank falsely repre- 
sented to him that it was solvent, and in a flourishing condition; 
that it was earning dividends on its stock; that it had a surplus of 
$50,000 above its capital stock and liabilities; and that its stock 
was worth a premium of |8 per share. By thèse misrepresenta- 
tions it induced him to subscribe for 50 of the 1,500 shares it pro- 
posed to issue, and to deposit with it $5,400 under an understanding 
that this money should be applied to the payment for this stock 
when the whole amount of the increase of stock was subscribed for 
and paid in. The entire amount was subscribed for, but only two- 
thirds of this increase was ever paid in. The bank then appropri- 
ated the plaintifif's $5,400 in payment for the 50 shares of stock, 
sent him a certificate of it, and induced him to play the rôle of a 
stockholder by the false représentation that the entire increase had 
been paid in, and by the same false représentation induced the 
comptroller of the currency to issue his certiflcate, and approve the 
increase. At the same time it so falsifled its books that the plaintiff 
in error could not, by the utmost diligence, learn the true condition 
of the bank. Ail this was done in October, 1890. But the bank 
continued to falsify its books, and to conceal the truth, so that the 
plaintiff in error had no suspicion of the fraud, and could not discover 
it by any reasonable diligence until after he had received two divi- 
dends on his supposed stock, and the bank had closed its doors in 
1894. Hère is a case where a bank, by the grossest false rep- 
résentations, has induced a stranger to pay $5,400, and to dncur a 
liability for |5,400 more, for a certiflcate of worthless stock that 
furnished no considération for the contract. It is dif&cult to con- 
ceive of a grosser fraud. Upon every principle of equity and justice 
this subscriber was entitled to repudiate this purchase, to rescind 
his contract, and to recover back his money, as soon as he discov- 
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ered the facts. Contracta for stock in a corporation which are in- 
duced by fraud create no obligation, and tlie victim of the fraud bas 
the right to their abrogation. Vreeland v. Stone Co., 29 N. J. Eq. 
190; Thomp. Liab. Stoclih. § 142. It is true that this contract was 
voidable, and not void, and that the duty to rescind it as soon as 
the facts were discovered, or as soon as they could be discovered with 
reasonable diligence, was imposed upon this subscriber. But he 
avers in bis answer — and this allégation stands admitted in this rec- 
ord — that the banli systematically, skillfully, and cunningly falsified 
its books, concealed the facts, and continued its false représentations 
until it closed, in May, 1894, so that he could not, with the utmost 
diligence, discover the fraud, and so that he had no suspicion of it. 
How can he be said to be guilty of such négligence or lâches as will 
deprive him of relief in the face of thèse facts? The statutes of the 
State of Missouri, where this fraud was perpetrated, provide that 
an action for relief on the ground of fraud may be brought at any 
time within flve years after the discovery by the aggrieved party, 
within ten years, of the facts constituting the fraud (Rev. St. Mo. 
1889, § 6775); and it is a familiar maxim that no time runs against 
the victim of a fraud while its perpetrator fraudulently and suc- 
cessfuUy conceals it (Scheftel v. Hays, 58 Fed. 457, 460, 7 C. C. A. 
308, 312, and 19 U. S. App. 220, 226; Kelley v. Boettcher, 29 C, C. 
A. 14, 85 Fed. 55, 63). I am unable to escape the conviction that 
under this state of facts this subscriber was entitled to rescind the 
purchase of, and to repudiate the liability upon, his stock. 

It is conceded in the opinion of the majority that, as against the 
bank, the plaintiff in error would be entitled to this relief; but it 
is insisted that by his delay in seeking it, and by his receipt of two 
dividends, he is estopped from obtaining it as against the receiver, 
because the latter représenta the creditors of the bank as well as the 
bank itself. In support of this view, the cases of Chubb v. Upton, 
95 U. S. 665; Veeder v. Mudgett, 95 N. T. 295; Stutz v. Handley, 41 
Fed. 531; Paulv v. Trust Co., 165 U. S. 606, 17 Sup. Ot. 465; and 
Keyser v. Hitz, 133 U. S. 138, 10 Sup. Ct. 290,— are cited. But there 
seems to me to be a radical différence between the standing of the 
subscriber in this case and that of the subscribers in Chubb v. Upton, 
Keyser v. Hitz, Upton v. Tribilcock, 91 U. S. 45, Sanger v. Upton, 
Id. 56, 63, and other cases of that class. In this case the plaintiff 
in error was induced to purchase by a gross and continuing fraud, 
which kept him in ignorance of the facts, and rendered it impossible 
for him to discover them by the use of reasonable diligence. In 
those cases the subscriptions were not induced by fraudulent, con- 
tinued, and successful misrepresentations and concealments of ma- 
terial facts which lulled suspicion, and hid the truth, but the défenses 
were the defective exercise of the power to issue stock, as in Chubb v. 
Upton; the defective transfer of stock, as in Keyser v. Hitz and 
Sanger v. Upton, 91 U. S. 63; a misrepresentation as to the légal 
effect of the stock certificate, which purported to be nonassessable. 
which was held to be a misrepresentation of a matter of law, and 
unavailable, as in Upton v. Tribilcock, Id. 45, 50; the fact that an 
increase of stock was irregularly, but not fraudulently, issued, and 
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knowingly retained, as in Veeder v. Mudgett, 95 N. Y. 293, 310, and 
Stutz V. Handley, 41 Fed. 531; that subscribers or pledgees knowingly 
held tliemselves ont as owners of stock "in such way and under 
such circunastances as upon principles of fair dealing will estop tliem 
as against creditors from claiming that tbey were not in fact own- 
ers," as was said in speaking of supposed cases in Pauly v. Trust Co., 
165 U. S. 606, 623, 17 Sup. Ot. 463; and that subscriptions were 
knowingly ratifled and adopted after full knowledge of the falsity 
of the statements which induced them, as in Ogilvie v. Insurance 
Co., 22 How. 380, 390. In thèse cases the subscribers or holders were 
held to be estopped as against the creditors, because they continued 
to act as stockholders after thèy knew, or, by the exercise of rea- 
sonable diligence, might hâve known, the facts. None of them were 
tricked into the place of stockholders and retained there by a contin- 
ued fraud, which kept them in ignorance of, and rendered it impossi- 
ble for them to learn, the truth by the exercise of reasonable diligence, 
as the plaintifP in error was in the case at bar. This is the Efidical 
distinction between the cases referred to and that in hand. It sép- 
arâtes by as wide a différence the cases of Scovill v. Thayer, 105 U. 
S. 143; Sawyer v. Hoag, 17 Wall. 610; New Albany v. Burke, 11 
Wall. 96; Burke v. Smith, 16 Wall. 390; Mumma v. Potomac Oo., 
8 Pet. 281; Delano v. Butler, 118 U. S. 634, 7 Sup. Ct. 39; Bank v. 
Case, 99 U. S. 028; Bowden v. Johnson, 107 U. S. 251, 2 Sup. Ct. 
246; and Potts v. Wallace, 146 U. S. 689, 703, 13 Sup. Ct. 196,— cited 
in the opinion of the majority. It is held in those cases that those 
who knowingly permit themselves in varions ways to appear to be 
stockholders, those who were stockholders, but presented the false 
appearance that they were njDt, and those who fraudulently transfer- 
red their stock to irresponsible parties to escape liability, were estop- 
ped from deféating creditors of the corporation in their attempts to 
hold them as such. It is, indeed, repeatedly said in those cases 
that the property of an insolvent corporation and the liability of 
the stockholder are a trust fund pledged for the beneflt of the cred- 
itors; and that is equally true of every insolvent person. But in 
none of thèse cases — in no case cited by the court or the counsel — 
was the holder of the stock duped into his place and liability by un- 
discoverable fraud. In none of them did any court hold that money 
obtained from, or liability imposed upon, a stockholder by fraud which 
he could not discover, was a trust fund held for the benefit of the 
creditors of the corporation which perpetrated the fraud. Can a 
debtor by fraud confer upon his creditors any greater right to the 
property or liability of his victim than he gets himself ? In the opin- 
ion of the majority this question is propounded: "If A., being the 
owner of flfty shares of the capital stock in a bank, should induce 
B. to purchase the same through false représentations with respect 
to the financial condition of the bank, the stock being transferred 
to B. on the books of the association, could B., if the bank subse- 
quently failed, escape liability to the creditors on the ground that 
he had been induced to purchase the stock through the false repré- 
sentations made by A.?" In my opinion, in the absence of other 
proof of an estoppel in pais, the question should be answered in the 
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afiQrmative, because fraud avoids every purchase, every sale, every 
coutract, as against every oiie but an innocent purcbaser or créditer 
who bas taken bis place in reliance upon it. Tbat, bowever, is not 
t be question in tbis case. Tbe question bere is : Could tbe assignée 
or receiver of B.'s property, in tbe case of tbe sale supposed, enforce 
a nonnegotiable obligation of A., wbicb B. bad induced bim to 
make by tbe fraudulent représentations? Regarding tbe answer to 
tbis question, it seems to me, tbere ougbt not to be two opinions. 
If a debtor procures goods by false représentations, tbe rigbts of 
tbe defrauded vendor to recover tbem are always superior to tbose 
of tbe creditors of tbe vendee or tbe receiver wbo represents tbem. 
A fortiori, if, by tbe fraudulent représentations by wbicb be sells 
bis goods, be procures an assumption of liability by tbe vendee, tbe 
right of tbe latter to a rescission of tbe sale and a cancellation of tbe 
obligation is superior to tbe rigbts of eitber tbe vendor's creditors or 
bis receiver to enforce it. Beacb, Kec. § 704; Bank v. Peck, 29 Conn. 
384, 386; Bussing v. Rice, 2 Cush. 48; Robrbougb v. Leopold, 68 Tex. 
234, 258, 4 S. W. 460; Root v. Frencb, 13 Wend. 570, 573; Barnard v. 
Campbell, 58 N. Y. 73; Slagle v. Goodnow, 45 Minn. 531, 48 N. W. 
402; Starcb Factory v. Lendrum, 57 lowa, 573, 10 N. W. 900, and 
cases tbere cited; Atwood v. Dearborn, 1 Allen, 483; Devoe v. 
Brandt, 53 N. Y. 462, 463; Benj. Sales, § 433, note I. Whj is not 
the rigbt of one wbo is induced by tbe fraudulent représentations 
of a bank to buy its stock to a rescission of tbat sale and a release 
of tbe liability it imposes superior to tbe claims of its creditors or its 
receivev to enforce tbem? Fraud vitiates every contract based upon 
it. Af-^contract of subscription for or purcbase of stock is no excep- 
tion to the rule, and tbe relation and liability of a stockbolder cannot 
exist witbout tbe existence, or an estoppel from denying tbe exist- 
ence, of tbe contract of subscription or purcbase. It is true, as is 
sbown in Scovill v. Tbayer, and otber cases cited, tbat tbe stockbold- 
ers' bability and tbe maintenance of tbe action upon it is not dé- 
pendent upon tbe terms of tbe contract of subscription wbere tbose 
terms are in conflict witb tbe law or tbe statute, as was tbe con- 
tract tbat the stock was nonassessable, but tbe existence of a valid 
contract of subscription or an estoppel from denying its existence 
is a sine qua non to tbe existence of tbe liability and tbe maintenance 
of tbe action. Witbout it tbere can be no stockbolder, and bence 
no liability of a stockbolder. And, wbere tbe contract is induced by 
fraud, and is rescinded witbout négligence or delay as soon as the 
facts constituting it are discovered, it is as tbougb it bad not been, 
and there remains neitber contract nor stockbolder, nor liability 
of a stockbolder. In ail tbe cases tbat bave been cited in wbicb tbe 
liabibty was enforced a contract of subscription or purcbase wbicb 
bad not been induced by fraud, or wbicb bad been ratiûed after its 
discovery, existed, and tbe stockbolders in tbose cases were beld be- 
cause, as was well said in Pauly v. Trust Co., 165 U. S. 606, 623, 17 
Sup. et. 465, tbey were tbe real owners of the stock, or beld them- 
selves out, or "allowed themselves to be beld out, as owners in sucb 
way and under sucb circumstances as, upon principles of fair dealing, 
will estop tbem, as against creditors, from claiming tbat tbey were 
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not, in fact, owners." But one who is induced by a continuing fraud 
to subscribe for or to purchase and to retain stock is not estopped, 
as against ereditors, on principles of fair dealing, from repudiating 
the contract and liability when he discovers the facts, because he bas 
never knowingly or negligently deceived them to tbeir injury. So are 
the American authorities that bave treated of sucb fraudaient contracts 
(Bank v. Newbegin, 40 U. S. App. 1, 20 C. C. A. 339, and 74 Fed. 135; 
Improvement Co. v. Merrill, 2 U. S. App. 434, 2 C. C. A. 629, 52 Fed. 77, 
80 j Upton V. Tribilcock, 91 U. S. 54; Winters v. Armstrong, 37 Fed. 
516, 517; Duffield v. Iron Works [Mich.] 31 N. W. 310, 316), and 
tbey clearly mark and strongly empbasize the distinction between the 
cases relied upon in the opinion of the majority and that now before 
us. In ail the cases cited by the majority either a valid contract of 
subscription or purchase existed, or the stockholders were estopped 
from rescinding a voidable contract because they had acted as such 
after they knew, or might hâve known, the facts upon which they 
relied to avoid it. In the case at bar the contract was induced by 
fraud, and it was concealed by fraud. In this case no estoppel against 
the plaintiff in errer can be sustained, because he did not know 
and could not learn the facts, and no duty to speak or act rested upon 
him until he acquired that knowledge, or means of knowledge. It 
may be that upon a trial of this case évidence could be adduced which 
would estop.him from repudiating the purchase of this stock; but 
upon the admitted allégations of his answer hère there are several rea- 
sons why I think he is not barred as against this recelver* and the 
ereditors he représenta from obtaining the relief he seeks. 

An estoppel arises only when one knowingly or negligently repre- 
sents to another, who is ignorant, and relies and acts upon the repré- 
sentation, to his injury, that a fact or condition exists which bas no 
existence. An essential élément of such an estoppel is a willful in- 
tent to deceive, or such gross négligence of the rights of others as is 
tantamount thereto. There must be some moral turpitude, or some 
breach of duty. Henshaw v. Bissell, 18 Wall. 255, 271; Bank v. 
Farwell, 58 Fed. 633, 636, 639, 7 C. G, A. 391, 394, 396, and 19 U. S. 
App. 256, 262j 265; Insurance Co. v. McMaster, 30 C. C. A. 532, 87 
Fed. 63, 66. Mr. Justice Field, speaking of this estoppel, in Hen- 
shaw V. Bissell, says: 

"For its application there must be some întended déception In the conduct 
or déclarations of the party to be estopped, or such gross négligence on his 
part as to amount to constructlve fraud. An estoppel in pais is sometimes 
said to be a moral question. Certain it is that to the enforcement of an 
estoppel of this character, such as will prevent a party from asserting his 
légal rights to property, there must generally be some degree of turpitude 
in his conduct which bas misled others to their injury. Conduct or déclara- 
tions founded upon ignorance of oue's rights hâve no such ingrédient, and 
seldom work any such resuit." 

As long as the plaintiff in error did not know, and could not learn 
by the use of reasonable diligence, the facts constituting the fraud 
upon him until after the bank had incurred its debts to ail its ereditors, 
he was not guilty of any breach of duty to them, or of any négligence 
of their rights, or of any intent to deceive them, and they cannot sus- 
tain the plea of an estoppel against him. 
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Another requisite ingrédient of an estoppel by conduct or déclara- 
tions is that the partj claiming its beneflt bas acted upon it in such 
a way that he will be injured if the natural inference from it is 
denied. The deceit of the victim of the représentations and conséquent 
damage from their déniai are indispensable to the existence of the 
estoppel. Insurance Ce. v. McMaster, 30 C. C. A. 532, 87 Fed. 63, 
66; Bonsack Mach. Co. v. S. F. Hess & Co., 68 Fed. 119, 135, 15 C. C. 
A. 303, 318, and 25 U. S. App. 315, 341. There is nothing in this 
record to show that any créditer of this bank loaned his money to it 
or deposited his funds with it in reliance upon the fact that the plain- 
tiff in error appeared to own 50 shares of stock in it, and I am aware 
of no presumption of law or of fact which makes it our duty to reach 
this conclusion in the absence of pleading and proof. Moreover, an 
estoppel does not operate in favor of everybody. No one can set it 
up, or dérive any beneflt from it, who has not been misled by the 
misrepresentation or conduct to his injurv. Ketchum v. Duncan, 96 
U. S. 659, 666; The Howard Carroll, 14 U. S. App. 506, 6 C. C. A. 
320, and 57 Fed. 243; In re Harris, 57 Fed. 243, 246, 6 O. C. A. 320. 
If it were conceded that a creditor of the bank, who was induced to 
become such by his reliance upon the fact that the plaintiff in error 
appeared to hâve 50 shares of stock, could estop him from escaping 
from a liability thereon, that estoppel could not inure to the beneflt 
of any creditor who was not induced to become such, in reliance upon 
that fact. If there were some creditors who were and some who were 
not induced to become such in reliance upon this fact, the receiver 
could not dérive any beneflt from it in this suit, because he can enf orce 
only the common rights and claims of ail the creditors, and he cannot 
plead or urge the personal claims of individual creditors which are 
not common to ail. He cannot enf orce an estoppel which raay belong 
to one-third or one-tenth of the creditors, and distribute the proeeeds 
he dérives from it among them ail. The right of a creditor to enforce 
such an estoppel is a personal right, which no one but the creditor 
misled by the représentation can urge; and the receiver cannot avail 
himself of it, unless ail the creditors bave been induced to loan theii' 
money to this bank by the apparent ownership of its stock by the plain- 
tifif in error. There is neither plea nor évidence of such a state of facts 
in this case. Indeed, the pleadings show that when this stock was 
subscribed the bank owed more than the value of ail its assets. A 
state of things once shown to exist is presumed to continue; and 
where, as in this case, it appears that a bânk owed more than the value 
of ail its property in 1890 and again in 1894, the presumption that it 
had paid ail of its old creditors, and become indebted to new ones. 
during this four years, would be contrary to the common expérience 
and observation of business men, violent, and unreasonable. The 
strong probability is that most of the creditors of this bank loaned their 
money to it prior to 1890, and they surely cannot plead an estoppel. 
Whether they did or not, I am strongly of the opinion that the plain- 
tiff in error is entitled to pleading and proof that some or ail of thèse 
creditors loaned their money in reliance upon his ov<"nership of the 
stock before an estoppel against him is found. "A creditor who has 
been defrauded by misrepresentation of the real capital of the com' 
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pany has bis remedy in an action of tort against ail who participated 
in the fraud. But the wrong done to Mm cannot entitle the entire 
body of creditors, who hâve not suffered from the alleged fraud, to 
recover of the entire body of stockholders, who hâve taken no part in 
it." Scovill V. Thayer, 105 U. S. 143, ISl. 

Finally, even if the fact were established that a créditer loaned his 
money since 1890 in reliance on the ownership of the stock of the 
plaintiff in error, I am unable to perceive any right or equity in his 
claim superior to that of the plaintiff in error. In that case they were 
both deceived by the same fraud. They were both kept in ignorance 
of the actual facts by the same falsifications and devices, and I see no 
reason why one of the victims of such a wrong should be allowed to 
prey upon the other. The bank induced the plaintiff in error to play 
the part of a stockholder, and thereby to lose ail the money he depos- 
ited with it, and to run the risk of liability to lose as much more by the 
same scheme of false représentations of its solvency, of its flourish- 
ing condition, and of its increase of stock, which doubtless induced the 
creditor to take the bank's promise of repayment for the money he 
deposited with it. In such a case, why should not the right of the pur- 
chaser of stock who suffers the greater wrong be equal to that of the 
creditor who suffers less? Neither of them was aware of the fraud. 
Neither of them did or could discover it until both were injured. 
Neither of them knowingly or negligently deceived the other, and, in 
my opinion, neither of them is entitled to estop the other from undoing 
the fraud from which they suffer. Bank v. Newbegin, 74 Fed. 135, 
140, 20 C. 0. A. 339, 344; Improvement Co. v. Merrill, 2 U. S. App. 434, 
439, 440, 2 C. C. A. 629, 632, and 52 Fed. 77, 80; Upton v. Tribilcock, 
91 U. S. 45, 54; Winters v. Armstrong, 37 Fed. 512, 516, 517; Duffield 
V. Iron Works (Mich.) 31 N. W. 310, 316. 

The other question in this case is, does the subscriber for shares in 
the proposed increase of the capital stock of a national bank, under 
an understanding with the bank that his money on deposit there shall 
be used to pay his subscription only when the entire increased capital 
is paid in, become a stockholder of the bank, and liable as such, when 
ail the increased capital is subscribed for, but only two-thirds of it 
is paid in, and the bank appropriâtes his money to its own use, sends 
him a certiflcate of stock, and falsely represents that the entire in- 
creased capital has been paid in? I cannot persuade myself that this 
question should be answered in the aifirmative. The answer pleads 
that the plaintiff in error agreed to purchase his stock on the express 
condition that he should not take it, and his |5,400 on deposit with 
the bank should not be used to pay for it until the entire |150,000 of 
proposed increase of capital was paid in. The condition was never 
fulfllled, the increased capital was never paid in, and upon familiar 
prineiples the subscriber never became a stockholder. The fact that 
the bank falsely represented to him that the condition had been com- 
plied with, and so falsified its books that its falsehood appeared to be 
the truth, and the subscriber believed it, cannot change the fact, or its 
légal eflfect. It was the fact of payment, and not the bank's false 
statement regarding it, that conditioned the contract of subscription; 
and, as that condition was never fulfllled, and as the subscriber never 
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learned, and never could learn until after the failure of the bank, that 
it was not complied with, so that he did not waive it, he never became 
a stockholder by the express terms of his contract of purchase. 

Moreover, I am unable to concur in the view that the proper con- 
struction of the provision of section 5142 of the Kevised Statutes that 
"no increase of capital shall be valid until the whole amount of such 
increase is paid in," is that every increase of capital is valid any part 
of which is paid in, and I am unable to see how the judgment in this 
case can be sustained without adopting exactly that interprétation of 
this clause of the statute. 

In Delaûo v. Butler, 118 U. S. 634, 649, 7 Sup. Ct. 39, 44, and in 
McFarlin v. Bank, 16 C. 0. A. 46, 50, 68 Fed. 868, 872, it was held 
that: 

"Three thîngs must concur to constitute a valid Increase of the capital stock 
of a national banking association: First, that the association, in the mode 
polnted out in its articles, and not in excess of the maximum prescribed by 
them, shall assent to an increased amount; second, that the whole amount 
of the proposed increase shall be paid in as part of the capital of such asso- 
ciation; and, third, that the comptroUer of the curreney, by his certificate, 
specif ying the amount of such increase of capital stock, shall approve thereof , 
and certify to the fact of its payment." 

I do not understand that the suprême court has modiâed or departed 
from this holding in the later cases of Aspinwall v. Butler, 133 U. 
S. 595, 10 Sup. Ct. 417; Bank v. Eaton, 141 U. S. 227, 11 Sup. Ct. 
984; and Thayer v. Butler, 141 U. S. 234, 11 Sup. Ct. 987. In each 
of those cases the amount of increase originally proposed was |500,000, 
but only |461,300 was actually subscribed and paid in. When this 
had been done, the bank modifled its proposai, limited the amount of 
its increase to |461,300, notifled the comptroller that. this amount had 
been subscribed and paid in, and he issued his certificate for and ap- 
proved the increase, not of |500,000, but of $461,300. In this state 
of facts the court held the increase valid. The key to thèse décisions 
is found, however, in the holding of that court in Delano v. Butler 
that the three conditions of the act of congress had been exactly ful- 
fllled. It said: 

"In the présent case the association did, in fact, flnally assent to an increase 
of the capital stock, limited to $461,300. That amount was paid in as capital, 
and the comptroller of the curreney, by his certificate, approved of the in- 
crease, and certifled to its payment; so that there seems little room to 
question the validity of the proceedings resulting In such increase. Ail the 
réquisitions of the statute were complied with. The circumstance that the 
original proposai was for an increase of .$500,000, subsequently reduccd to the 
amount actually paid in, does not seem to aft'ect the question, for the amount 
of the increase within the maximum was always subject to the discretionary 
power of the association itself, exerted in accordance with its articles of asso- 
ciation, and to the approval and confirmation of the comptroller of the cur- 
reney." 118 TJ. S. &19, 7 Sup. et. 44. 

I agrée that, if the Bank of Sedalia, after it had proposed the in- 
crease of 1150,000, had obtained subscriptions and payment in full 
for $100,000 of increased stock, and had then limited its increase to 
that amount, reported that fact, and that the $100,000 had been paid 
in, and had obtained from the comptroller his certificate and approval 
of an increase, not of $150,000, but of $100,000, the new stock would 
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have been valid. But could that bank issue valid increased stock for 
$150,000 when only $100,000 was actually paid in, in the teeth of the 
plain déclaration of the statute that no increase shall be valid until 
the whole amoant of such increase is paid in? Could it issue valid 
new stock for $150,000 when only $1,000 or $100 was actually paid 
in? That is the real question In this case. The pleadings concède 
that the bank proposed an increase of $150,000, that this amount was 
subscribed for, that the comptroller was induced by the false repré- 
sentations of the bank to certify and approve an increase of that 
amount, and that only two-thirds of that amount was actually paid in. 
The evils against which that clause of the statute was directed were 
that, if the new stock was issued without payment of the entire amount 
of the increase, the stock would be watered; the bank would be doing 
business on an apparent capital, which it did not in fact possess; and 
the stockholders who paid for their stock would be wrongfully placed 
on an equality with those who held stock that was only partly paid 
for, or was not paid for at ail. In the cases arising out of the failure 
of the Pacific National Bank thèse evils did not resuit, because the 
$461,300 actually paid in was the limit of the increase flnally flxed by 
the bank, and certiâed and approved by the comptroller. But in the 
case at bar they have resulted. The increase proposed by the bank 
and the increase certified was $150,000, while only $100,000 was paid 
in. The stock was watered. The apparent capital was $50,000 more 
than the real capital. Every stockholder who paid for his stock was 
put on an equality with those who had not paid at ail, or who had 
paid in part only. The pretended increase of the capital of this bank 
falls clearly and literally within the plain provision of the act of con- 
gress, "no increase of capital shall be valid until the whole amount of 
such increase is paid in" ; and in Aspinwall v. Butler, 133 U. S. 608, 
10 Sup. Ot. 421, the suprême court decided it in that case when it 
said, "This clause would have been violated by an issue of $500,000 
of new stock when only $461,300 was paid in, but not by an issue of 
the exact amount that was paid in." That is this case. New stock 
to the amount of $150,000 was issued, while only $100,000 was paid 
in; and because this pretended increase of capital bas produced the 
very evils which the statute was enacted to prevent, because it violâtes 
the plain terms of the act of congress, and because the suprême court 
so held in Aspinwall v. Butler, I have been forced to the conclusion 
that the new stock issued by this bank was in valid, and that the 
plaintiiï in error is not liable upon it as a stockholder. I concède, as 
was held in Aspinwall v. Butler and in Thayer v. Butler, 141 U. S. 
234, 11 Sup. et. 987, that a subscription to a proposed increase of stock 
contains no implied condition that the entire increase proposed shall 
be subscribed and paid for, because it is discretionary with the bank 
and the comptroller to reduce or change that amount at any time before 
it is certifled and approved by the latter. But, in my opinion, every 
such subscription is made upon the express condition, clearly set forth 
in the statute, that it shall not be vaUd if the amount of the increase 
of capital flnally reported to the comptroller and certifled and ap- 
proved by him exceeds the amount actually paid in for the new stock. 
Compliance with this condition la not discretionary with the bank or 
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with the comptroller; and as, in the case at bar, it was never fulfilled, 
and that fact was fraudulently and successfully concealed from the 
plaintifif in error until the bank failed, so that he never waived the 
condition, he cannot, in my opinion, be justly held liable for any of 
the debts of this bank. I think the judgment below should be re- 
versed. 



ALLINGTON & CURTIS MFG. CO. et al. v. GLOBE CO. 

SAMB V. LEE. 

(Circuit Court, S. D. Ohlo, W. D. November 9, 1898.) 

L Patents— Validitt—Prior Décisions op Otheb Courts. 

A décision of one circuit court as to tiie validity of a patent upon sub- 
stantially the same évidence will be followed In another circuit court. 
t. Samb— Patbntability— SuccEss OF Devise. 

Whlle tlie success of a patented device is not conclusive es to its patent- 
abillty or novelty, It Is quite persuasive where the question Ig a doubtful 
one. 
B. Samb — Pbior Patent for Impbovements. 

Tlie grantlng of a patent for improvements on a machine penéing a 
prier application for a patent on the machine Itself does not invaMdate 
the latter vrhen issued, the earlier patents recltlng the pendency oi! the 
application for the principal Invention. 
4 Samb — Dcst Collectors. 

The Morse patents. Nos. 403,362, 403,363, and 408,770, and the Holt 
patent, No. 409,465, ail covering Improvements on dust collectors, are 
valid. 

Thèse were suits in equity by the Allington & Curtis Manufac- 
turing Company and the Knickerbocker Company against the Globe 
Company and Thomas Lee, respectively, for the infringement of 
certain patents. 

Offield, Towle & Linthicum and Albert H. Walker, for complain- 
ants. 
Parkinson & Parkinson, for défendants. 

TAFT, Circuit Judge. Thèse are bills to restrain the alleged in- 
fringement of four patents, No. 403,362, No. 403,363, No. 403,770, 
issued to Orville H. Morse, and No. 409,465, issued to Noah W. Holt, 
ail for an improvement in dust collectors. Claim 2 of letters patent 
No. 403,363 is as follows: 

"A dust eoUector, consisting of a taperlng separatlng chamber, having an 
imperforate peripheral wall, in which the whlrllng body of air forms a vor- 
tex, and in which the air moves from the perlphery towards the axis of the 
vortex as it becomes freed from the solid matter; said chamber having at 
Its large end a tangentlal inlet for the dust-laden air, and a discharge aper- 
ture for the purifled air opening into the atmosphère, and provided with a 
tubular guard projecting into the eeparating chamber, and at its small end 
a discharge opening for the separated dust, substantially as set forth." 

The validity of this claim bas been considered by Judge Grosscup 
of the Northern district of Illinois in the contested case of Knicker- 
bocker Co. V. Rogers, reported in 61 Fed. 297. That learned judge 
describes the opération of the collector as follovcs: 

"The current of dust-laden air, being biown through the tangentlal opening 
into the collector, is projected round the interior of the large end of tbe 
89 F.-55 
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cylinder ând' cône. By reason of the fact that its spécifie gravlty la greater 
than that of the air, ail particles of dust are tbroAvn, by centrifugal force, to 
the interlOT walls of the cône,, and, circulating spirally down thèse walls, 
enierge from the small opening at the lower end of the cône. The air from 
whlch the dust bas been more or lésa precipltated Is itself subjected to the 
spiral motion and centrifugal force, and also to a degree of condensation 
greater than the outside air, by reason of the inpourlng currents through the 
tangential opening, and therefore, upon reaching the lower edge of the tu- 
bular guard, pours upward round the exterior walls of the guard, to the air 
wlthout. The efCect of the centrifugal force, however, is such that, at the 
immédiate axis of the whirllng air, there Is a rariflcation that causes the 
outward air to pour in, both through the guard and through the lower open- 
ing. What office thla plays in the ultimate opération of the collector, I 
am not able satisfactorlly to détermine. The net resuit of the opération is, 
however, clearly showii to be that a large percentage of the dust flows 
through the lower opening, while the air rising through the tubular guard 
is almost entirely freed of dust. The évidence established, beyond any sub- 
stantlal doubt, that the machine is hlghly successful, and that no other 
device of its form or substantial mode of opération was ever before employed 
In the art to whlch It has been put." 

It is well settled that a décision of one circuit court, after a full 
hearing, in a patent case, upon substantially the same évidence, 
will be followed in another circuit court, and that, if a différent 
conclusion is to be secured, the case must be carried to an appellate 
court. National Cash-Register Co. v. American Cash-Eegister Co., 
3 0. C. A. 559, 53 Fed. 367, 370; Spîndle Co. v. Taylor, 69 Fed. 839; 
Office Specialty Mfg. Co. v. Winternight & C. Mfg. Co., 67 Fed. 929; 
Paper Bag Oo. v. Mxon, 35 Fed. 753; Eeed v. Eailroad Co., 21 Fed. 
283; Searls v. Worden, 11 Fed. 502; Vulcanite Co. v. Willis, 10 
Fed. Cas. 754. 

Notwithstanding this rule, the case has been fully presented on 
both sides anew, and many points which were presented to Judge 
Grosscup hâve hère been elaborated in the évidence, and there has 
been some additional évidence as to prior uses. I hâve read the 
somewhat voluminous record with care. I do not ând that any of 
the prior uses are satisfactorlly established, so as to defeat the 
patent. In the case of the prior uses known as the "Post & Co. 
use" and the "Dueber Factory use," — one at Cincinnati, and the 
other in Newport, Ky., — the proof rests chiefly on the évidence of 
Thomas Lee, one of the défendants. He testifles that he built a dust 
collector for Post & Co. in 1880, which was partly cylindrical and 
partly conical or tapering; that it had a tangential inlet for the dust- 
laden air, an aperture at the top for the escape of the purified air, 
and a small aperture at the bottom for the séparation of the shav- 
ings and dust by the vertical action of the machine. He is sup- 
ported by several witnesses, and, on the other hand, he is contradict- 
ed by a number as to the présence of the machine in the bufflng 
room of Post & Co. None of the witnesses except Lee are able to 
testify with any degree of accuracy as to what the machine was. 
Witnesses called by the plaintiff denied the présence of any ma- 
chine of such size as that described by Lee, and also denied that 
there was a hole at the bottom of it, through which the dust was 
precipltated into a bag or box. On the whole, the proof is not at ail 
sufflcient to defeat the patent. The prior use sought to be proved 
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at the Dueber Watch Company is even less satisfactory. This use 
Lee did net tliink of to insert in his flrst answer, and it was ouly 
brought in by an amendaient. The machine, whatever it was, was 
dlscarded at a very early period by the Dueber Watch Company. 
The proof as to its opération is not at ail satisfactory. Hère, too, 
the 'proof as to its form dépends largely on the testimony of Lee, 
the défendant. Both thèse prior uses were brought before Judge 
Grosscup on aflQdavit, and were considered by Judge Townsand, of 
Conneeticut, where a preliminary injunction was obtained. The 
Barbour prior use dépends on drawings and models said to hâve 
been made by one Barbour, before March, 1886, the date of the Morse 
patent, for a spark arrester to be put in an engine stack. The 
Barbour use must fail, because the conception was not reduced to 
practice with sufiticient speed. It seems to hâve been an abandoned 
experiment until after Barbour saw the success of the Morse patent. 
It is not necessary for me to consider the other prior uses, because 
they are less formidable than those already discussed. 

The grave doubt in my mind arises upon a matter which was con- 
sidered by Judge Grosscup, and that is whether the patent of Morse 
really involves patentable novelty, in view of the prior art. The 
Stratton steam separator, patented before Morse's collector, was 
for the purpose of taking entrained water out of steam, and in- 
volves, it seems to me, exactly the same principle and a very 
similar application of the principle which is in the Morse dust col- 
lector. The only diiïerence is that the lower part of the steam sep- 
arator is not in the form of an inverted cône, like that of the Morse 
patent. The entrained water, after séparation from the steam, 
which is drawn upward through the tubular guard, is accumulated 
in a cylindrical vessel, terminating in a pipe or plug at the center 
of the base. The extrême base has a slightly conical shape, but 
the separator could hardly be described as tapering. Considering 
the fact, however, that the inverted cône was a form frequently used 
in prior dust collectors, it is a matter for serions considération 
whether it required any particular patentable invention to make 
thè Stratton steam separator into a dust collector. It was well 
known that the whirling motion of dust-laden air would separate 
the dust from the air, and throw the dust against the exterior wall 
of the vessel in which it was contained; and therefore the analogy 
between the séparation of water from steam and of dust from air 
would seem to hâve been clearly established in the prior art. It is 
a matter, then, for considération whether the transfer from the prior 
dust-collecting art of the inverted cône to form the base of the Stratton 
steam separator involved invention. Were the question res intégra 
in this court, I should feel grave doubt in respect to it. In the hear- 
ing before Judge Grosscup it was contended that the Stratton sepa- 
rator would separate dust from air, and some experiments were at- 
tempted before him which, from his opinion, I should judge, had not 
proved to be successful. 

The évidence upon this point has been much more elaborate in 
the case at bar than it was in the Rogers Case. It can hardly be 
said to be more than cumulative, — and yet, but for Judge Grosscup's 
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opinion, I should be inclined to hold that it was fairly demonstrated 
that a machine constructed in the form and dimensions of the Strat- 
ton machine will separate dust from air in a satisfactory way. It 
this be true, it removes from the case the theory upheld by the com- 
plainants of some mysterious force due to the tapering form of the 
base, which seientiflc théories will not explain, but which résulta in a 
remarkable clarification of air from dust. I do not think, however, 
that the évidence is so différent from that before Judge Grrosscup as 
to justify me in departing from the rule so clearly established by the 
authorities above cited. Another weighty circumstance in favor of 
following his decree is the success of the Morse patents. They hâve 
in a large measure supplanted, in wood-working shops and in flour 
mills, every other form^ of dust collectors; and, while this circum- 
stance is not conclusive' as to the patentability of the device and the 
novelty involved in its manufacture, it is quite persuasive where the 
question of invention is a doubtful one. 

Some question bas been made as to the meaning of "tapering" 
in the claim read from the Morse patent. In the three Morse pat- 
ents the form of the separator was an inverted cône. In the Holt 
patent, which is an improvement on Morse, the upper part of the 
separator has a cylindrical form, and the tapering begins, not at the 
top, but lower down. In the case before Judge Grosscup, the in- 
fringement had a partly cylindrical and partly conical form, as is 
shown by the opinion, The use of the cylindrical form for the up- 
per part does not seem to me to change at ail the question of the 
patentability of the invention or the infringement of the patent. 
I find that ail the claims alleged to be infringed are valid both in 
the Morse and in the Holt patent. The claim already set out in- 
volves the principal features of the machine, and its discussion suffi- 
ciently covers the case. 

It is objected that the Morse patents are invalid, under the case 
of Miller v. Manufacturing Co., 151 U. S. 186, 14 Sup. Ot. 310, on 
the ground that Morse took out two earlier patents which disclosed 
the same invention. The facts are that the patents hère in §uit 
were for Morse's principal and primary invention. His application 
for this invention encountered opposition in the patent oiïice, and 
interférence proceedings delayed the granting of his patents. The 
earlier patents were for improvements upon this primary invention, 
and involve the same combination with an additional élément which 
made the improvement. The fact that a claim for the original and 
primary invention was then pending in the patent office on a sep- 
arate application was recited in the spécifications of the first pat- 
ent, and the public were distinctly advised that the earlier patents 
were only patents for improvements. The case is entirely distin- 
guishable from Miller v. Manufacturing Co., on the ground set forth 
in the case of Thomson-Houston Electric Co. v. Ohio Brass Oo., 54 
U. S. App. 1, 30, 31, 26 C. C. A. 107, and 80 Ped. 712. 

This case has never been heard in a court of appeals on its mér- 
ita. I think it ought to go there; but, for the reasons given, I must 
enter a decree for a perpétuai injunction, and allow a référence to 
a master to take proof on the question of damages. 
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ALLEN V. GRIMES. 

(Circuit Court, D. Indiana. November 1, 1898.) 

No. 9,365. 

1. Patents — Noveltt op Device — TJtilitt. 

ïhe superior utility of a mechanical device Is always a circumstance 
entitled to some welght on the question of its novelty. 

3. SaME— COMBINATION OF OlD ELEMENTS. 

ïtiat a mechanical device consists of a combination of éléments, ail of 
wliich are old, does not conclusively prove want of novelty. 

3. Samb— Rdlb of Construction. 

In construing tlie spécification and claims of a patent, It Is tlie duty of 
tlie court to read tliem in ttie liglit of tlîe conditions and usages prévalent 
at the time they were written in the art to which the invention relates. 

4. Same — Device for Pumping Oïl Wells. 

ïhe Allen patent, No. 328,099, for a device for converting motion in oil- 
pumplng apparatus, eovers a combination of éléments in a mechanical 
device possessing both novelty and utility. 

This is a suit in equity by George Allen against George W. Grimes 
for the infringement of a patent. 

Kay & Totten and Cliarles Martindale, for complainant. 
Cliester Bradford, for défendant. 

BAKER, District Judge. This is a suit for the infringement of 
letters patent No. 328,099, issued to the complainant October 13, 1885, 
for a deyice for converting motion in oil-pumping apparatus. The 
sole question argued and presented for décision is the patentability of 
the device. Its patentability is contested on the ground that it lacks 
both novelty and utility. It is not contended that the défendant is 
not an infringer, if the complainant's device involves invention. The 
patent relates to a device for pumping a number of oil wells from a 
central power; its object being to provide a cheap, simple, and efficient 
pumi)ing apparatus for simultaneously pumping a number of oil wells, 
at whatever distance or in whatever direction they may be located 
from the central power. Its further object is to provide a device 
to which the wells may be connected or coupled in such manner that, 
as far as possible, one well will balance another; thus reducing the 
power and strain of the machinery, while the length of the pumping 
strcke may be varied as desired by varying the throw of the eccentric. 
The invention is limited by the language of the patent to the art of 
simultaneously pumping oil from nuraerous wells variously located, — 
an art which is shown to involve conditions and difBculties peculiar to 
itself. The patent contains two claims, as follows: 

"(1) The combination, with an upright shaft and means for rotating it, of 
an eccentric rigidly secured on the shaft, a strap or ring mounted on the 
eccentric, and pump-actuating rods attached to the strap or ring, substan- 
tially as set forth. (2) ïhe combination, with an upright shaft and means 
for rotating it, of one or more eccentric disks or wheels secured on the shaft, 
straps or rings loosely mounted on the eccentries, and pump-actuating rods 
secured to the straps or rings, substantially as set forth." 

The validity of this patent was upheld by Judge Acheson in the 
circuit court of the United States for the Western district of Pennsyl- 
vania in an opinion filed February 25, 1895. I adopt, as accurate, the 
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description of the invention found in the opinion of Judge Acheson, 
as follows: 

"The invention consists of an upright drlving shaft, to which are rigidly 
secured one or more eccentrlcs, each provided with a strap or ring loosely 
mounted thereon, and pump-actuating rods attached to and so engaging witti 
tlie eccentrîc strap or ring that a reciproeating motion is imparted to ail tlie 
rods, from whatever directions they may lead." 

The défense most insisted upon is that the invention lacks novelty, 
in view of the prior art, and that it is anticipated by former patents 
shown in the record. Considérable testimony has been introduced on 
the question of the utility of the patented device. In my opinion, 
the great weight of the évidence shows its utility. I hâve read the 
entire record with care, and I entertain no doubt that the device is 
one of great practical utility in the art to which it relates, and that 
it is superior to any other device in use, in cheapness, durability, 
etficiency, and simplicity. It is insisted, however, that, if the device 
does possess superior utility, this would not show that it possessed 
patentable novelty. This is true, but still the superior utility of a 
mechanical device is always a circumstance entitled to some weight 
on the question of its novelty. It is undoubtedly true, as claimed by 
the défendant, that every élément of the combination found in the 
patent in suit is old; but this does not conclusively settle the question 
of its novelty. The vertical shaft, the eccentric, the ring or strap 
surrounding it, and rods or arms for communicating motion, were ail 
old in the mechanical art. The use of an eccentric for the conversion 
of rotary into reciproeating motion was old and familiar in numerous 
devices, and ordinarily for such a purpose a crank was the équivalent 
of an eccentric. But in no prior device in évidence was an eccentric 
ever used, or capable of being used for any purpose to which the de- 
vice was adapted, without having at least one of its actuating arms 
rigidly attached to, the eccentric in such manner as to control and 
limit the movement of the ring or strap. The eccentric had, so far 
as the évidence discloses, never been adapted to use, except in con- 
nection with an arm rigidly fastened to the ring or strap, so that a 
thrust and pull were alternately given. It was familiar knowledge 
long before the complainant made his invention that in pumping oil 
wells no push or thrust was needed, or, indeed, could be used. The 
weight of the pump valves, the sucker rods, and the column of oil and 
water resting on the valves had always been relied upon to effect the 
downward movement of the pump. Hence nothing was needed, in 
pumping oil wells, but means to pull up the pumping apparatus. For 
this purpose flexible wooden rods, old sucker rods, wire ropes, etc., 
had been in common use. It was familiar to ail engaged in the oil 
industry that no stifE or rigid pump-actuating rods were used, or could 
be used, and that any means which would pull up the pumping ap- 
paratus was sufBcient. The problem presented to the complainant 
was this: Can flexible rods, incapable of giving a thrust, or of con- 
trolling or limiting the movement of the eccentric ring, be attached to 
one or more eccentric rings for, the purpose of raising oil-pumping 
mechanism? This had never been accomplished before, either in oil 
or water pumps. It was not known, prior to the complainant's inven- 
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tion, that flexible rods in connection with eccentric rings or straps 
were capable of being used for the purpose of pumpiug oil wells. 
Such use of flexible rods in connection with eccentric rings was a new 
conception, — a happy thought, — to wbicli the complainant gave bodily 
form in the device in suit. To combine old éléments so that they ac- 
complish a new and useful resuit, — something which no one ever be- 
fore conceived such combination could accomplish, — in my opinion, 
constitutes invention. Judge Acheson, in his opinion, well says : 

"Now, it is true that the eccentric itself was a well-known and common 
devlee to convert a rotary into a reciprocatlng motion; as, for example, in 
operating the sllde valves of steam engines. It was also old to use an ec- 
centric on a horizontal shaft to operate a single pump for pumping water, 
and two eccentrics had been so used on the same shaft. Nevertheless the 
combination of the patent was new. Nor did its novelty eonsist simply In 
the employment of a vertical shaft instead of a horizontal one. The eccen- 
tric strap or ring of the patent is loosely mounted. This is a new and mate- 
rial feature. The évidence is that in ail prior uses of the eccentric the strap 
or ring was rigidly connected with the rod or pitman, and positively con- 
trolled thereby. The eccentric disk or wheel itself was, of course, free to 
turn within its ring; but the latter was firmly attached to, and rigidly held 
by, the pitman, and thus was required to move in a fixed course. But it is 
not so, and must not be so, with the eccentric ring of the patent. Hère the 
loose mounting of the eccentric ring leaves it at liberty to swing freely with 
relation to the rods attached to it, and thus enables the eccentric to impart 
reciprocatlng motion to numerous pump-actuating rods, wherever they may 
be connected with the ring, and in whatever directions they may lead." 

The new devices and the additional évidence introduced in this case, 
in my opinion, présent the question of invention in no différent aspect 
from that in which it was presented to Judge Acheson. The Corliss 
pumps and the Weirick and Lathrope apparatus employ eccentrics 
with one rigid arm, and they were incapable of successful opération 
without it. Apparently, the conception never occurred to them that 
an eccentric could be used without a rigid arm or pitman to control 
and limit the movement of the eccentric ring. The complainant was 
the flrst to whom this conception occurred, and he first reduced it to 
practice. His invention embodies a new idea of operative means. 
While the spécification and claims are not happily worded, applying 
to them the maxim which must be applied, "Ut res magis valeat quam 
pereat," I am of opinion that the inventer ought not to be deprived 
of the fruits of his invention by reason of the insufficiency of his 
spécification and claims. In construing the spécification and claims, 
it is the duty of the court to read them in the light of the conditions 
and usages prévalent at the time they were written in the art of simul- 
taneously pumping numerous oil wells, variously located. Thus read, 
the meaning of the phrase, "a ring or strap loosely mounted on the 
eccentric," and "pump-actuating rods," would be readily understood 
by those skilled in the art. Ail pump-actuating rods used in pump- 
ing oil wells were flexible, and were not rigidly attached to the mech- 
anism which immediately communicated a pulling motion to the 
pumps. Therefore, in order that a ring or strap should be loosely 
mounted on the eccentric, those skilled in the oil-pumping art would 
understand that the actuating rods must be flexible, and must not 
be rigidly attached to the ring or strap. The words "loosely mount- 
ed" would not be understood to mean simply that a ring or strap 
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was so mounted as to be held in place by its own weight, or that the 
eccentric simply moved freely within the ring or strap. Thèse words 
were manifestly used to mark the distinction between the movement 
of such ring or strap when a rigîd arm or pitman was rigidly secured 
to it, whereby the movement of the ring or strap would be positively 
controlled and limited by such arm or pitman, and the movement of 
a ring or strap when a flexible rod was pivotally secured to it, where- 
by it would swing freely with relation to the rods attached to it. In 
my opinion, the patent ought net to be held void for uncertainty, nor 
ought it to receive such a construction as would deny to the patentée 
the beneflt of his invention. Let a decree be drawn in favor of the 
complainanL 



THH BRITISH KING. 

(District Court, S. D. New York. July 29, 1898.) 

CAHGO-DAMAaE— Seaworthinbss— Leak in Ballast Tank— Hkavt Wbather 
— Sluick-Valvb in Bulkhbad not Watbrtight— Inattention to Pcmps 
^Habtbr Act— Management of the Ship. 

Chemicals and rags being damaged by sea water from lealîs in a steam- 
er's ballast tank, which was found sprung and the rivets started and 
broken after heavy weather; held, upon évidence of flrst-class construc- 
tion, carefui inspection and good stowage, that the leak was sufficiently 
ezplained by the heavy weather that preceded it, and that the vessel 
was seaworthy; also held (2) that lack of proper attention to the pumps, 
which might hâve earller disclosed the leak and prevented the damage, 
was négligence in the "management of the ship," for which the shlp was 
not liabie under the Harter act; also Jield (3) upon proof that the sluiee- 
valve in the bilges Connecting compartments 4 and 5 was not water- 
tight, that this fact did not constitute unseaworthlness, even if it existed 
at the commencement of the voyage, because not a failure in any neces- 
sary requirement, and because any leak theretrom would be sufficiently 
guarded against by proper attention to the pumps. ïhe complaint was 
therefore dismissed. 

Conway & Westwood, for libelant. 
Convers & Kirlin, for claimant. 

BKOWN, District Judge. The above libel was filed to recover for 
the damage to certain barrels of chemicals and to some rags stowed 
in the lower hold, compartments 4 and 5, of the steamship British 
King, on a voyage from Antwerp to New York in December, 1897. 
The damage was caused by water leaking from the water ballast 
tank in compartment No. 5, and thence through the sluice-cock into 
compartment No. 4 whereby the cargo in both compartments was 
injured. On examination of the ballast tank after arrivai in New 
York the tank was found somewhat sprung, some of the rivets in 
eaeh side were started, some broken, and one upper edge seam a lit- 
tle open. The libel charges that the tanks were weak and unât on 
leaving Antwerp, and that the steamer was unseaworthy in that re- 
gard. The answer allèges that the ship on sailing was in ail respects 
seaworthy, and that the damage arose from the straining of the 
vessel and conséquent injury to the tank in estraordinary weather on*; 
the night of April 20th. 
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1. The burden of proof is no doubt upon the steamei?. In my opin- 
ion this burden bas been fully and fairly sustained. The évidence 
establishes beyond question; (1) a ship of first-class construction and 
equipment; (2) thorough overbauling and repair, where necessary, 
and inspection and tests of the tanks and sluices, at the regular and 
customary periodical survey within less than a year prior to this 
voyage; (3) careful inspection of the limbers and tanks immediately 
before she sailed, and that the tanks were then tight; (4) good stow- 
age; (5) that during the first six days of the voyage, notwithstanding 
considérable bad weather and heavy rolling and pitching of the ship, 
no water was made beyond the asual bilge water, showing that no leak 
had arisen in the tanks prior to 6 p. m. of April 20th; (6) that at 10 
p. m. of that day 14 inches of water were found in the bilges, and that 
the pumps had then to be used three times as long as usual in order 
to clear them; and on the next morning at 8 a. m. 30 inches of water 
was found in compartment No. 5, and 26 inches in No. 4, causing the 
damage in question; (7) that the weather during the night of the 
20tli was extraordinary, the captain being ail night on the bridge, 
and the first oiHcer also on deck. The following are a few extracts 
from the log, verifled by the officers: April 16th, "High sea, ship 
plunging greatly and shipping heavy water." April 17th, same, and 
"laboring and straining badly." April 19th, "High sea, ship rolling 
and plunging heavily, shipping heavy water." April 20th, "Diving 
heavily, rolling and straining badly in a high head sea. Very rough 
sea. High squalls. Very high cross swell and sea. Ship laboring 
and straining badly. Sails set to steady ship." April 21st, same, 
and "Ship rolling and straining violently. On sounding found 26 
inches in No. 4, 30 inches in No. 5 bilges. Pumped out ballast tank. 
Ship rolling incessantly with violence. Pumping potash out of the 
bilges." 

From thèse facts and circum stances I find that the tanks were in 
good seaworthy condition when the ship sailed from Antwerp on April 
14tli; that the extraordinary weather with the conséquent heavy 
rolling and pitching of the ship and the attendant straining, racing 
and vibration/ caused the springing of the tank and valve pipe and 
The starting of the rivets, as shown by the évidence; and furnishes 
reasonable and sufflcient explanation of the leak, which presumably 
began a Uttle before 10 p. m. of April 20th; and that the damage to 
the goods in question should therefore be ascribed to sea périls, as 
its primary cause. The Warren Adams, 20 C. C. A. 486, 74 Fed. 413, 
415. 416; The Sintram, 64 Fed. 884; The Sandfleld, 79 Fed. 371, 375; 
The Mauna Loa, 76 Fed. 837; The Centurion, 15 C. C. A. 480, 68 Fed. 
382. 

2. The secondary cause of the damage, was the failure to take 
soundings and apply the pumps between 10 p. m. of the 20th and 8 
a. m. of the 21st. Considering that the ship's carpenter and the of- 
ficers who attended to the soundings had notice of an accumulation 
of 14 inches of water in the bilges in 4 hours from 6 p. m. to 10 p. m. 
of the 20th of April, during heavy weather, and that this weather con- 
tinued with equal or increasing severity during the night, it was a very 
plain lack of ordinary prudence, and hence was négligence, not to 
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make aijy soundings during the following 10 hours up to 6 a. m. of the 
next day, during which time an accumulation of water at the same 
rate as during tlie preceding four hours must manifestly exceed 20 
inclies, whiçh, as ail knew, would be dangerous to the cargo. The 
accumulation of water from 6 to 10 p. m. was extraordinary; and if 
not of itself indicative of the speciflc cause afterwards ascertained, 
it was at least plainly indicative of the necessity of more fréquent 
soundings and pumping during the continuance of heavy weather. 
The carpenter says that at 10 p. m. he reported the facts to the chief 
offlcer, which is denied by the latter. Had soundings been properly 
repeated after 10 p. m. of the 20th, there is no question that the pumps 
would hâve controlled the leak, as they did the next day, and no dam- 
age would hâve arisen. The failure to take soundings and to apply 
the pumps as the known facts showed to be necessary, was therefore 
the final and immédiate cause of the damage. But for this négli- 
gence the ship and owners are not liable, under the third section of 
the Harter actj because it was négligence in the "management of the 
ship." The Sandfleld, 79 Fed. 371; The Mexican Prince, 82 Fed. 484; 
The Silvia, 15 C. C. A. 362, 68 Fed. 230. 

3. On the argument it was urged that no damage in compartment 
No. 4 would hâve occurred if the sluice- valve in the bilges Connecting 
No. 4 and No. 5 compartments had been tight; that this was a defect 
which existed when the ship sailed, and constituted unseaworthiness, 
which entitles the libelant to recover for the damage done in compart- 
ment No. 4, even though the leak in No. 5 was due to sea périls. 

Neither the pleadings nor the évidence warrant a decree for the libel- 
ant on this ground. The libe] contains no charge of détective sluices, 
nor any averment that a leaking sluice-way constitutes unseaworthi- 
ness; nor is there testimony from any witness on either side to sup- 
port such an averment, if it had been made. Bulkheads are often 
used for other purposes than to make water-tight divisions of the 
hold, and hence in such cases are not expected to be water-tight (Tlie 
G. R. Booth, 64 Fed. 878; Hills v. Mackill, 36 Fed. 702; The Silvia, 
64 Fed. 607); and even when they are designed to be tight, for the 
greater safety of the ship or the better préservation çf the cargo, I 
do not see how mère imperfection in carrying ont this design ean be 
said to constitute unseaworthiness, when the absence of bulkheads 
altogether bas no such eflfect At least I cannot présume this to be 
so, in the absence of évidence or authority. If there bas been any 
express or implied warranty or représentation that a vessel's bulk- 
heads are water-tight, any damage resulting from leaking, must in 
that case be sought upon the ground of a breach of the warranty or 
for the false représentation, and not for unseaworthiness; and the 
pleadings must aver, and the évidence sustain such a case. 

Whei'e cargo is stowed against a water tank, or against a bulk- 
head serving as one side of a tank, if the tank or bulkhead is not tight, 
the vessel, though seaworthy as respects navigation, may be unsea- 
worthy as respects cargo; since the direct natural conséquence of 
the leak in that case is to damage the cargo, and the ship, therefore, is 
not in a reasonably fit condition for its transporta tien. The Carib 
Prince, 35 U. S. App. 390, 15 C. C. A. 385, and 68 Fed. 254; Id., 63 
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Fed. 266; Id., 170 U. S. 655, 18 Sup. Ct. 753. But that is a wholly 
différent case from a mère leak between adjoining cargo compart- 
ments. In the latter case, if the ingress of water in the first compart- 
ment is due to sea-perils, or to négligence in the "management of 
the ship," the extension of the damage to an adjoining apartment by a 
leak in the bulkhead is of the same nature, unless some représenta- 
tion or warranty can be invoked as a separate ground of liability. 
Where a ship, moreover, is supplied with adéquate pumps, any minor 
leaks in the sluiee-valves are not naturally calculated to damage the 
cargo, if the pumps are properly attended to; and hence such leaks 
hâve no analogy to insufiBcient water tanks, and any resulting damage 
is to be set down to négligence in not properly attending to the pumps. 
Steel V. Steamship Oo., 3 App. Cas. 72; The Silvia, 15 G. C. A. 362, 68 
Fed. 232. 

I hâve considered the more fully the latter aspect of thls case, be- 
cause upon the évidence there may be some doubt whether the sluice- 
way was not leaky through wear at the time the vessel sailed. Con- 
tradictory opinions are expressed on this point. But as the pipe 
carrying and protectlng this valve was found bent after the voyage, 
and had to be lined up, and no other cause of this injury has been sug- 
gested, I think this injury should be ascribed to the same heavy pitch- 
ing that sprang the tank; and this, by making the plug untrue, would 
sufflciently account for the leak. The leak from wear alone, if any, 
must hâve been of a very minor character, and within the easy control 
of the pumps in their ordinary use ; and hence in no aspect of the case 
could the wear of the valve amount to unseaworthiness at the com- 
mencement of the voyage. 

Decree for respondent with costs. 



THE MONARCH. 
THE WILL. 

(District Court, S. D. New York. October 21, 1898.) 

Akchoraoe Gbound— Webckinq Opérations— Act op May 16, 1888— Applica 
TiON FOB Permit withm 24 Houes Sdfficient undbr Kequirement of 
Immédiate Notice. 

Upon the sinking of the steamer Catskill by collision in the middle 
of the Harlem river, the wrecking derricks Monarch and Will went to 
her assistance and made fast to her. Though touehing bottom the Cat- 
skill drifted with the tide, taking the M. and W. with her, and on the 
followiag morning she was towed by them to the flats on the west side 
of the river. In an action to recover a penalty for anchoring outside 
of anchorage ground (1 Supp. Rev. St. p. 586), it appearing that the claim- 
ants had recelved permission from the department to go to the assistance 
of wrecks, provided immédiate notice thereof was given; htld, that 
notice mailed the same day to the department and an actual permit 
issued within 24 hours, were sufficient to relieve the vessel from any 
penalty, without référence to the question whether tlie act of congress 
embraced anchoring for the purpose of wrecking opérations or not. 

Wallace Macfarlane, U. S. Atty. 

Harington Putnam, for the derricks Monarch and Will. 

BROWN, District Judge (orally). It is not necessary in this case 
to décide the gênerai question whether wrecking opérations are 
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within the act of May 16, 1888 (1 Supp. Rev. St. p, 586). See The 
Chauncey M. Depew, 59 Fed. 791. Such opérations vary greatly in 
character. This case it is true présents an almost extrême instance 
of necessity for immédiate action; and I hâve no doubt that a 
vessel approaching another vessel in distress and mooring to her 
for the purpose of immédiate removal, though the vessel in distress 
may touch the bottom, is not within the contemplation of this act 
of congress. 

The act authorizes the secretary "to define and establish an an- 
chorage ground for vessels in the Hudson and East rivers"; it also 
adds "and to adopt suitable régulations in relation thereto." 

Now it often happens that wrecking opérations "are protracted. 
Some are brief ; and some, like this, are for the simple purpose of 
hauling a sunken boat to the nearest flats ont of the way of trafiflc, 
where the sunken vessel is herself a very dangerous obstruction, 
particularly in the nighttime. In other cases there may be long- 
continued obstruction when large vessels like the Monarch and Will 
are used for verecking opérations, and the place may be so narrow that 
the long-continued présence of a fleet of wrecking vessels would be 
felt to be, and would really be, a great impediment to ordinary 
navigation. 

I am not prepared, therefore, to say that the authority of the 
secretary of the treasury to provide suitable régulations in regard 
to the anchorage of vessels may not extend to wrecking opérations 
where their continuance would obstruct commerce and navigation. 
The cireumstances are so différent in différent cases that I do not 
think it désirable to attempt to deflne any universal rule. 

In this case the purpose was to tow the Catskill immediately 
away from mid-river where she was sunk and constituted a dan- 
gerous obstruction, This was really in aid of the exact purpose of 
the anchorage law. 

The department, while claiming jurisdiction of wreckage cases, 
has generally treated the matter in a libéral way. Its letters of 
May 3, 1893, and of November 17, 1892 (59 Fed. 792), authorized the 
principal companies hère to proceed at once to the aid of wrecks 
requiring immédiate assistance, but with a provision that they must 
"apply immediately after they begin work for the proper permit." 
This case has arisen under the application of that régulation. I 
do not think it would be useful for me to enter into any discus- 
sion of the authority of the department to prescribe the régula- 
tion in just this form. But it ought to be given a fair interpré- 
tation, securing the gênerai objects of the statute, while admin- 
istered liberally in favor of assistance to wrecks. 

The requirement that "notice must be given immediately after 
the work is begun" is a condition subséquent, not a condition pré- 
cèdent. The usual légal rule allowing 1 day or 24 hours in such 
cases may properly be applied hère. I know no other rule that is 
applicable in determining what is immédiate notice. 

The évidence shows that the application hère was really mailed 
on the same day that the wrecking beats went to the assistance of 
the Catskill; and that the permit itself was signed by Capt. Stod- 
der, in less than 24 hours aiter the work was begun. The genei-al 
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permission given to the wrecking company seems to furnish a fair 
and sufScient scope for the exercise of wrecking opérations witli 
céleri ty; and any furtlier questions as to the application of the 
act may be left to future considération. 

As no penalties were, therefore, incurred, the libels should be 
dismissed. 



CAR FLOAT NO. 4. 
(District Court, S. D. New York. October 26, 1898.) 

1. TUG AND TOW— TOW IN CONTROL DP NAVIGATION. 

The steamer C. in coming to her wharf under her own steam and In 
charge of her pilot, but wlth the assistance of several tugs, pressed against 
Float No. 4 In a high wind, se as to cause the float to break away partly 
from her mooring; held that the tug R., one of the helpers, was not 
liable for the conséquent damage, It not appearing that the R. was charge- 
able with any independent act of négligence of her own, but was acting 
whoUy under the direction of the steamer and her pilot. 

2. Samb— Ddty to Carhy Sparb Lines. 

It further appearing that after the tug had partly broken loose, she 
was held by one line for a considérable tinie, and might hâve been held 
fast had other spare lines been on board to make good the broken ones, 
held that the float was also in fault for not having spare lines, and was 
therefore liable for the subséquent damage done by her breaking com- 
pletely adrift. 

Peter S. Carter, for libelant. 

Wilcox, Adams & Green, for Erie R. Oo. 

James J. Macklin, for the Raymond. 

BROWiSÎ, District Judge, The above libel was flled to recover 
for the damages caused on the 3d of April, 1896, to the libelant's 
canal boat Corner Stone, which was laid up for the winter in Erie 
Basin, and was injured by Car Float No. 4, belonging to the New 
York, Lake Erie & Western Railroad Company, which had broken 
adrift in a high wind and corne down upon the libelant's boat. The 
tug C. P. Raymond was made a party défendant under the flfty- 
ninth rule, upon the allégation that the tug C. P. Raymond was 
solely in fault for the collision, inasmuch as that tug having in 
tow the steamship Cacique, in bringing her into the basin negli- 
gently caused her to strike the port side of the float as the latter 
was moored at the end of the Raymond street pier, and to break 
loose, in conséquence of which the injury to the libelant's barge 
occurred. 

The évidence shows that the Cacique came into the basin under 
her own steam for the purpose of mooring upon the northerly side 
of the wharf, at the end of which No. 4 lay moored, and that the 
steamship was assisted by three tugs, of which the Raymond was 
one; that her navigation was still in charge of the pilot who had 
been in control of her navigation, to whose orders the tugs were 
subject. The float at each end projected beyond the sides of the 
wharf. As the Cacique came in, her pilot caused her to approach 
the float for the purpose of requesting the float to move further to 
the southward, so as not to overlap the side of the pier where the 
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steamship was to moor. There was a high wind from the north- 
west; and upon the contradictory évidence, taking ail the circum- 
stances into account, I am of the opinion that the steamship did 
probably drift against the car float, so that with the added force of 
the contact of the steamship and her pressure against the side of 
the float while subject to the northwest wind, which was nearly 
astern, the mooring line by whieh the float was moored to the 
wharf gaye way, so that the float, after the steamship had backed 
ont for the purpose of going to the northerly side of the wharf, 
swung outward and subsequently parted her forward line so as 
to be completely adrift. 

I am satisfled, however, tbat the weight of évidence is against the 
contention of the float that the tug Eaymond was on the steamer's 
port side, that is, the side towards the float as the steamer ap- 
proached her, but that the Raymond on the contrary was on the 
starboard side at that time and did not corne in contact with the 
float. There is no évidence, therefore, that indicates in the least 
any négligence or failure of duty on the part of the pilot of the 
Eaj-mond in the performance of anything with which he was char- 
gea. Upon the évidence at this hearing it must be found that the 
ship, which had corne in under her own steam and in charge of her 
own pilot, was the principal, and that the tugs were only subordi- 
nate assistants; and that the ship would be alone responsible for 
any damaging contact with the float, unless some distinctly faulty 
conduct of some one of the captains of the tugs outside of the 
pilot's management was shown to hâve contributed to the loss. 
Hère there is no such évidence as respects this tug; and the other 
helping tugs and the steamship herself hâve not been made parties. 
As respects the Eaymond, therefore, the libel must be dismissed. 

The only remaining question is whether the float, supposing that 
she broke loose in conséquence of the impact of the steamer, should 
nevertheless be held in fault. I do not flnd that any blâme is to 
be attached to her for mooring where she did, or in respect to the 
lines by which she was made fast. Both lines were in good order 
and of the usual strength; and her breaking away is naturally 
accounted for by the contact and pressure of the steamship in a 
very high wind. It appears, however, that after her stern had 
swung out it moved around considerably to the southward, and that 
the float was still held by the other line while she swung against 
a vessel moored on the southerly side of the same wharf; that she 
remained in that position for some little time; that the man in 
charge of the float made no effort to secure her further than she 
was already held by the single line attached to her, and that no 
other line was on board the float, by which he could hâve added to 
her security if he had sought to do so. It is urged that the lack 
of any spare line for such a purpose was a failure in the reasonable 
equipment of the float for emergencies, such as to make the float 
liable for subsequently breaking away; and that there was abund- 
ant time and opportunity to hâve increased lier fastening by added 
lines had any such lines been aboard, and that this would bave 
prevented the subséquent damage. After considération, I feel con- 
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Btrained to sustain this contention in view of tlie constant emer- 
gencies arising in navigation, and the ordinary practice from time 
immémorial to hâve spare lines on board to meet them. The mère 
fact that similar floats hâve not been in the habit of carrying any 
spare lines, cannot be admitted as a défense, or as dispensing with 
the requirements of reasonable prudence so long understood and 
recognized in navigation. 

Decree for the libelant with costs against the float, and in favor 
of the tug Kaymond. 



THE BELLE. 

(District Court, S. D. New York. July 80, 1S98.) 

Tug and Tow — Strandinq on XJnknown Rock— New Channbl— Government 
Dkedging— Tdg Exonbrated. 

The libelant's barge was run upon an unknown rock, which was some- 
what to the westward of the old channel way in the Harlem river and 
about opposite Morris dock. TJpon proof that during four years pre- 
ceding there had been considérable government dredging In widening 
and deepening the channel way; that In the conséquent changes of cus- 
tomary navigation, the old channel way was partly occupied by boats 
moored to the dock, and that the ordinary practice of the boatmen in ré- 
cent years had been to go still further to the westward than where this 
rock was; lield that the tug was not ehargeable with négligence. 

Wilcox, Adams & Green, for libelant. 
Alexander & Ash, for respondents. 

BEOWN, District Judge. Although the rock on which the libelant's 
brick barge was run in the Harlem river, a little below Morris dock, 
was not before known to those accustomed to navigate in that vicinity, 
my first impressions were that the Belle might be held liable for 
voluntarily going outside of the old and customary channel way near 
Morris dock, and taking a course that had uot been suiBciently proved 
to be safe. But upon considering ail the circumstances proved, and 
that the tug is legally answerable, not as a common carrier, but only 
for the exercise of reasonable prudence and skill, I think the applica- 
tion of the rule first named under the circumstances of this case would 
be unduly rigorous, and in excess of the fair measure of légal liability. 
The burden of showing a suflQcient reason for leaving the old channel 
way is no doubt upon the claimants. But this burden seems to be 
fully met by the undoubted proof that the customary navigation of 
this part of the Harlem river had been so changed during the four 
years prior to this accident (September i, 1897) by the government 
dredgings and by the dredging by the constructors of the speedway, 
that at the time of this disaster ail or nearly ail of the old channel 
way for vessels of 9 feet draft, was occupied by vessels moored at 
Morris dock and extending out from 150 to 200 feet into the river, 
which was the limit of the old channel. The évidence leaves no doubt 
that after the dredging above referred to, from 1893 to 1896, vessels 
of 9 feet draft were accustomed to go freely much to the westward 
of the old channel, and to the westward even of the spot where Mr. 
Taylor locates the rock. This barge drew but 8^ feet j the water had 
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risen from 1 to 2 feet with the flood tide. The measurements ail 
around the boat as ste lay for two weeks upon the rock showed abun- 
dance of water; and until four days before this accident, no such 
obstruction was known to any one. The only known danger in 
going even further to the westward was that of running upon mud 
flats, as the libelant's witness Lewis states. The rock, Mr. Taylor 
says was a boulder, its highest part 5^ feet below low water. The 
dredger says that it was not a boulder, but a detached pièce; and but 
for this unknown rock there was plenty of water for the barge any- 
where from Morris dock to the westward of the 9-foot contour line. 
The mooring of so many vessels side by side along Morris dock, was 
evidently based on the changea conditions of navigation, the west- 
ward extension of the channel, and the practice of boatmen to go fur- 
ther to the westward than formerly in conséquence of the great 
changes in the bottom by dredging. Mr. Taylor states that in No- 
vembei', 1894, and November, 1896, the government had dredged a 
channel 10 feet deep at low water to a line within 10 feet of where 
he locates this rock; and that in the survey of 1896 (Exhibit 10) the 
12-foot contour line runs close to the east side of the rock, as he 
locates it, and the 9-foot contour line a little to the west of it. The 
rock was evidently then unknown to Mm. This 12-foot contour line 
is about 240 feet west of Morris dock and the 9-foot line about 250 
feet west of the dock. It is therefore too much to say that ordinary 
prudence required the Belle to keep in the old channel course as 
though no dredging had been done. 

The only remaining question is, did the Belle negligently départ 
excessively from the old channel? She had three boats in tow in 
Indian file, on short hawsers, and heavily loaded. They were liable 
to sway a little to port or starboard. The weight of évidence is 
that the barge Eose did not go more than 50 feet outside of the 
moored vessels, even if so much. The libelant's witness Lewis esti- 
mâtes the distance as only 25 or 30 feet; so that the moored vessels, 
if the latter estimate is correct, must hâve occupied more than 150 
feet of the water way. The master's estimate of 50 feet does not 
differ materially from the distance derived from Mr. Taylor's location 
of the rock; for if the Unes of the barge, which was 108 feet long by 
nearly 32 feet wide, be carried back along her actual course from 
Taylor's location of the rock, so as to be abreast of Morris dock, it will 
be found from Exhibit 10 that the easterly side of the barge would be 
a little less than 200 feet from the north end of the dock. There is no 
doubt that the moored vessels took up 150 feet of the water way; so 
that the distance of the Rose as she passed them would be less than 
50 feet. I cannot flnd it unreasonable or imprudent in the Belle, 
with such a tow, and going with the tide probably 5 or 6 miles an 
hour, to allow a margin of 40 or 50 feet from the moored vessels, in 
the absence of any knowledge among boatmen of any obstruction, and 
the previous practice of boatmen to go even further to the westward. 

The libel should be dismissed with costs. 
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GEANT V. LOWB. 

(Circuit Court of Appeals, Eighth Circuit. October 24, 1898.) 

No. 1,051. 

1. APPBAL—l'lNAl. ORDER. 

An order setting aside a sale of the property of a corporation made in 
disregard of an injunction issued in the same suit is a final order, from 
whlch an appeal lies. 

2. Corporations— Sdit bt Stockholder for Dissolution— Fraudulent Con- 

VBYANCE BT CORPORATtON PeNDENTE LiTE. 

In a suit by a stoekholder against the corporation and other stock- 
holders and directors to wind up and liquidate the affairs of the corpora- 
tion on the ground of its insolvency, an injunction was issued restraining 
the corporation from making a threatened sale of its property. Not- 
withstandlng such Injunction, the corporation sold and conveyed its 
property to other défendants, who were stockholders and In control of 
its affairs, for an Inadéquate considération. On a showlng of sûch fact, 
the court set aside the sale, and ordered the property reconveyed. The 
grantee reconveyed the property, but on the same day took a mortgage 
from the corporation thereon. Held, that such facts justified the court 
In finding that the action of the défendants was in pursuance of a fraud- 
ulent scheme to give a préférence, and to defeat the distribution of the 
property by the court according to law In the pending suit, and in setting 
aside the mortgage, and refusing to decree a lien on the property in favor 
of thp mortgagee for the amount paid by him on the prevlous sale. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

From the record in this case it appears that on and prior to January 4, 
1896, an action was pending in the circuit court of the United States for the 
district of Minnesota against the Pioneer Threshing Company, a Minnesota 
corporation, and against Donald Grant, the appellant, and certain other 
persons, who were either stockholders or directors of the threshing Com- 
pany, the object of which was to restrain the défendants, as stockholders 
and directors of the threshing company, from making a certain unlawful and 
fraudulent disposition of the corporate property which was at the tlme 
threatened, and to wind up and liquidate the affairs of the corporation on 
the groutid of its insolvency. The action in question was commenced by 
Henry B. Dowe, the appellee, who was also a stockholder of the threshing 
Company, and in said suit an injunction had been obtained on December 
5, 1895, against the défendants, restraining them from buying the stock of 
certain shareholders of the threshing company, and paying for the same by 
a conveyance to them of the plant, machinery, and assets of said company, 
and from granting a perpétuai and exclusive shop right to manufacture cer- 
tain articles under certain patents belonging to the threshing company, which 
was the wrongful act complained of, and threatened to be done by the de- 
fendants. 70 Fed. 646. Notwithstanding the pendency of such suit and said 
injunction, the défendants therein, who were at the time in control of the 
corporation, on January 4, 1896, not only granted a perpétuai shop right to 
manufacture articles under said patents within the state of Minnesota, but 
also sold ail the property of the corporation, consisting of ipersonalty and 
realty, to one George W. Frey, who was a stockholder of the company, for 
the sum of ?5,000. The realty thus sold was conveyed by the Pioneer 
Threshing Company, by direction of said Frey, to Donald Grant, the appel- 
lant, who was also a stockholder of the threshing company. The court in 
which said suit was pending, on being advised of the aforesaid sale, made 
an order, on January 31, 1896, directing that the sale be set aside and an- 
nuUed, and commanding that the property sold and conveyed as aforesaid 
be immediately restored to the threshing company. No appeal was taken 
from this order, but, in pretended compliance therewith, Grant conveyed the 
real property which he had acquired to the threshing company by a quit- 
89 F.— 56 
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clalm deed, dated May 6, 1896. On the same day, however, the threshing 
Company executed an Instrument in the nature of a mortgage on the same 
property, in favor of Grant, to secùre the payment of its note in the sum of 
$4,500, which was also executed in favor of the appellant. This mortgage 
was filed for record on May 7, 1896, In Rlce county, Minn., where the realty 
was situated. On May 7, 1896, the court in which the suit was pending ap- 
polnted one C. H. Maxcy temporary receiver of ail the property and efCects 
of the Pioneer Threshing Company, with full equity powers. After the dls- 
covery of the mortgage in favor of Grant which had been executed as afore- 
said, the complainant below flled a supplemental blll in the original suit to 
compel a cancellation of the mortgage, charging. In effect, that the corpora- 
tion was not indebted in any manner or form to Donald Grant, the mort- 
gagee, and that said mortgage and promissory note were executed with the 
sole intent and for the sole purpose on the part of said Grant and other de- 
fendants of cheating and def rauding the défendant corporation, and of avoid- 
ing the effect of the orders of the court In the action which was then pending, 
and of incumbering and placing beyond the reach of the temporary reeeiver 
of said corporation thereafter appointed ail the real property of the défend- 
ant Company. The case came on for final hearing upon the original and 
supplemental bills, and upon such hearing the court, among other things, 
decreed that the mortgage in favor of Grant be set aside, canceled, and an- 
nuUed. It also adjudged and decreed that the affairs of the corporation be 
wound up and llquidated In conséquence of its insolvency, and that the tem- 
porary reeeiver, C. H. Maxcy, theretofore appointed, be vested with the title 
to ail the corporate property, and that he proceed to dispose of the same, 
subject to the direction of the court, for the purpose of paying and dischar- 
ging ail the corporate indebtedness. The case is before this court on au ap- 
peal taken by Donald Grant from such decree. 

George N. Baxter, for appellant. 
L. A. Merrick, for appellee. 

Before SANBOEN and THAYER, Circuit Judges, and SHERAS, 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, deliver- 
ed the opinion of the court. 

The questions to be considered on this appeal relate to the action 
which was taken by the trial court under the supplemental bill. It is 
not denied that the lower court properly entertained the original 
bill, and properly granted the relief therein prayed for, which con- 
sisted of a decree enjoining the défendants from making a threat- 
ened unlawful disposition of the property of the Pioneer Threshing 
Company, and which also adjudged that the business of the cor- 
poration should be wound up and liquidated on the score of its 
insolvency; but it is said that the court erred in decreeing the 
cancellation of the note and mortgage in favor of Grant wliich were 
executed on May 6, 1896, and that it also erred in failing to provide 
that said mortgage should stand as a security for the money that 
had been paid for the property at the sale made by the Pioneer 
Threshing Company on January 4, 1896, even though said sale was 
f raudulent and wrongful. In behalf of the appellant it is said that 
thèse are the only errors of which complaint is made, and it is 
apparent, we think, that they are the only errors discussed in the 
brief which are distinctly specified in the assignment of errors. 
It will be necessary, therefore, to consider, in the first place, 
whether the trial court was justiâed in decreeing the cancellation 
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of the mortgage în favor of Grant, and with respect to that que&xion 
there seems to be little room for controversj. The tria] court 
concluded that the mortgage was made in pursuance of a studied 
attempt to defeat its orders in a case lawfully pending before it, 
and over which it had acquired full jurisdiction. It was of the 
opinion, in view of the évidence, that the particular object which 
the défendants below had in view in executing the mortgage in 
favor of Grant was to nullify the effect of its order made on January 
31, 1896, requiring Grant to restore the property covered by the 
mortgage to the Pioneer Threshing Company, and that during the 
progress of the litigation the aim of the défendants had at ail times 
been to make an unlawful distribution of the property of the 
threshing company among certain of its shareholders, notwith- 
standing the pendency of the proceeding which had been brought 
to compel a liquidation of its aflfairs in a lawful manner. 

We are of the opinion, after a careful perusal of the record, 
that thèse conclusions of the trial court were correct. The sale 
that was made by the Pioneer Threshing Company to George W. 
Frey on January 4, 1896, of ail its property and effects, had a 
tendency to place the property beyond the reach of judicial pro- 
cess, and to embarrass the court in granting such relief in the 
pending suit as it might ultimately deem necessary or proper. It 
is a fair inference, from what was done, that the purpose of the de- 
fendants in making the sale was to nullify the action of the court in 
the pending controversy, and to make, in elfect, such a disposition 
of the property as the défendants had resolved to make before 
that suit was instituted. Moreover, the sale was made by the 
directors of the company, to one of their own number, for a sum 
which was known to be not more than one-half of the actual value 
of the property; and, as was well observed by the trial judge, the 
sale was for that reason unlawful and fraudulent. In view of thèse 
facts, we hâve no doubt that it was the right and duty of the court 
to set aside the sale of January 4, 1896, and that it had full power, 
by an order made in the action which was then pending, to adjudge 
and decree that the property sold should be forthwith restored to 
the corporation. The persons upon whom such order operated, to 
wit, Frey and Grant, were défendants to the original bill of com- 
plaint; and for that reason they were subject to the jurisdiction 
of the court, and to ail orders that might be made in that case. 
We think, therefore, that when the court became satisfled that the sale 
was fraudulent, and had been made with a view of embarrassing its 
future action, it was its duty to adjudge and decree that the sale be set 
aside, and that so much of the property as was at the time in the 
possession of any of the défendants to the suit should be forthwith 
restored to the corporation. No appeal was taken from the order 
directing a restitution of the property, although it was a flnal order 
which definitely settled a controversy with respect to a collatéral 
matter, from which an appeal might hâve been taken, if the défend- 
ants had so desired. Standley v. Roberts, 19 U. S. App. 407, 8 C. C. 
A. 305, and 59 Fed. 836. Instead of appealing from the order. the 
défendants assented thereto, and made a prêteuse of complying 
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therewith. It is apparent, however, that the order contemplated 
a restoration of the property to the corporation in such a man- 
ner that it might be held by the corporation, and dealt with 
by the court, through the agency of a receiver or otherwise, as it 
might hâve been dealt with if the unlawf ul sale had not been made ; 
but it was not restored to the corporation in that manner. In 
place of reconveying the property to the corporation, so that it 
could be dealt with as formerly, it was reconveyed, and at the same 
time incumbered with a mortgage lien in the sum of f4,500. This 
method of obeying the order was not in accordance with its terms, 
but was in plain Tiolation of its spirit and purpose. Besides, the 
conduct of the défendants in execnting a mortgage upon the realty 
contemporaneously with the conveyance of the same to the corpora- 
tion, and without obtaining leave of court to place such an incum- 
brance upon the property, affords f urther évidence of an intent on the 
part of the défendants to évade the orders of the court and obstrue t 
its future action. We are of opinion, therefore, that the trial court 
was justified in setting aside the mortgage of May 6, 1S96, and that 
it had the same power to annul that conveyance which it had to 
vacate and annul the préviens sale of the property of the corporation 
to one of its directors. 

In view of what has already been said, it follows, we think, that 
the appellant's second contention is without merit, and that he has 
no légal ground for complaint because the trial court refused to 
decree that the mortgage in question should stand as a security for 
the purchase price which the appellant had paid to the threshiiig 
Company at the sale of its property on January 4, 1896. The 
amount of money so paid by the appellant to Frey, or to the thresh- 
ing Company, appears to hâve been in the neighborhood of |2,350. 
The trial court held that inasmuch as ail of the défendants, including 
the appellant, had joined in a fraudulent scheme to acquire the 
property of the threshing company, and thereby prevent it from 
being dealt with according to law in a suit which had been insti- 
tuted for that purpose, no obligation rested upon it to see that the 
money advanced in aid of such a scheme was refunded, or at least 
that no obligation rested upon the court to decree a spécifie lien 
on any of the corporate property to secure the repayment of money 
that had been so advanced. We do not understand that the de- 
' crée of the lower court prevents the appellant from having an allow- 
ance against the Pioneer Threshing Company for the amount of his 
claim, the same to be paid, as any other debt of the company, when 
its assets hâve been reduced to cash, and the time for the payment 
of its debts shall hâve arrived. If the decree went to the extent 
last indicated (that is to say, if it denied him the right to any relief 
as against the assets of the insolvent company in the further prog- 
ress of the case) it would probably be erroneous. But, as it 
simply dénies the appellant's right to a spécifie lien on the mort- 
gaged property for the amount of his demand against the threshing 
company, we think it is unobjeetionable. The property of the com- 
pany was, in eflect, in custodia legis on January 4, 1896, when the 
sale took place. The attempt on that day made to sell it without 
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leave of court, and by that means to withdraw it from judicial 
custody, was wrongful and fraudulent. When, therefore, the at- 
tempt to defeat the jurisdiction of the court over the subject-matter 
of the controversy was discovered, it was the right and duty of the 
court whose jurisdiction over the property had thus been ignored 
to require that it should be restored to the corporation in such 
manner that it could be dealt with in the further progress of the 
case as it might hâve been if no sale of the property had been at- 
tempted. We think that the trial court properly ignored the ap- 
pellant's claim to a lien on the mortgaged property, as one which 
rested upon no équitable foundation, and that its decree should be in 
ail things afflrmed. It is so ordered. 
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BLANTON et al. v. VOORHEIS et al. 

(Circuit Court of Appeals, Fourth Circuit November 1, 1898.) 

No. 257. 

1. Fbaudulbnt Contetancbs— Dbed to AVipe— Considération. 

TJnder tlie law as it existed in North Oarolina prier to tiie adoption of 
tlie constitution of 1868, by wliicli a liusband was vested with tlie owner- 
ship of the Personal property of his wife which came into his possession, 
but not with her realty, money which was given to a husband by his 
wife's father, to be invested in land for the wife, was clothed with a 
trust, and did not become the husband's property; and a resulting trust 
arose in favor of the wife in the land when purchased, though title was 
talien in the husband, who paid a part of the purchase money, which 
interest of the wife was a sufflcient considération to support a subséquent 
conveyance to her by her husband of other property. 

2. Same— PuRPOSB TO Delay Cebditor. 

A conveyance of property by a debtor for the purpose of compelling a 
creditor to compromise by the hindrance and delay thereby occasioned is 
voidable as to ail creditors. 
8. Same— Suit by Creditobs— Equitable Liens. 

Where, after a voluntary conveyance of a building and lot by a debtor, 
which was voidable as to his creditors, the building was destroyed by flre, 
and restored in part with the money of the grantee's partner, who had no 
connection with the fraud, in setting aside the conveyance at the suit of 
creditors such partner wlU be allowed a lien for the amount so advanced. 

Cross Appeals from the Circuit Court of the United States for the 
Western District of North Carolina. 

This was a suit in equity by Voorheis, Miller & Oo. against William 
M. Blanton and others to set aside certain conveyances alleged to hâve 
been made in fraud of creditors. From the decree entered by the 
circuit court both parties appeal. 

James H. Merrimon, for Voorheis, Miller & Co. 
E. H. Justice, for Blanton and others. 

Before GOFF and SIMONTON, Circuit Judges, and MORRIS, 
District Judge. 

GOFF, Circuit Judge. The plaintiffs below, Voorheis, Miller & 
Co., filed their bill in equity in the circuit court of the United States 
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for the Western district of Nortli Carolina, the object of wMch was to 
set aside, and hâve decreed to be null and void, certain conveyances 
of real estate made by the défendants William M. Blanton and Jo- 
séphine Blanton, his wife, to the other défendants, and by said William 
M. Blanton to his said wife, upon the ground that they were made to 
hinder, delay, and defraud the creditors of the said William M. 
Blanton. The cause was duly matured, and came on for final hear- 
ing before the Hon. William H. Brawley, United States district judge 
for the district of South Carolina, who had been assigned, under the 
provisions of the law in such cases made and provided, to hold a 
spécial term of the United States circuit court for the Western district 
of North Carolina. On the 7th day of December, 1897, he entered 
a decree in said cause, by which several of the conveyances coni- 
plained of were held to be valid, while others were decreed to be null 
and void. Prom this decree the plaintiffs appealed, alleging as er- 
ror the finding of the court below that the deed made on the 17th day 
of April, 1,893, by William M. Blanton to his wife, Joséphine Blanton, 
was for a valuable considération, and valid in law; and also alleging 
error in the decree, in that it sustained the validity of the deeds 
made by said Blanton and wife to H. D. Lee & Co. and to William 
McD. Burgin. From said decree the défendants also appealed, al- 
leging as error the order of the court setting aside the deeds made by 
said William M. Blanton and wife to J. L. Morgan and to J. D. Blan- 
ton, respectively. Other assignments of error in the cross appeals 
we do not deem it necessary to specially refer to. 

As to the law applicable in this case there is no controversy, and a 
careful examination of ail the évidence forces us to the same resuit 
reached by the learned judge who rendered the decree complained of. 
The opinion filed by him, clearly stating the law as it does, fully con- 
sidering and analyzing the évidence, has our full concurrence, and we 
quote it herewlth as the conclusion reached by this court. It is as 
follows: 

"This Is a blU to set aside certain conveyances as fraudulent. The plain- 
tiffs are merchants in Cincinnati, Ohlo, who sold a bill of goods to C. D. 
Blanton & Ce, merchants doing business at Asheville, N. C, and the défend- 
ant Wm. M. Blanton, wlth otherp. guarantied the payment of the same. 
Wm. M. Blanton was a farmer, residing in McDowell county, on what is 
hereinafter called 'South Muddy Creek Farm,' in McDowell "county, North 
Carolina, untll about the year 1878, when he moved to the town of Marion, 
in the same state, where he engaged In merchandising, and is now about 
sixty-five years of âge. He became a partner with his son Charles, who was 
doing business at Asheville under the name of C. D. Blanton & Oo. Some 
time before the transactions hereinafter related, he gave his interest in that 
business to a younger son, Josephus, but there was no publication of his 
wjthdrawal from that firm until after the accrual of the indebtedness whicli 
is the subject of this controversy. Charles D. Blanton became greatly iii- 
volved in debt outside of his mercantile obligations, and his father was 
surety for a considérable amount. In December, 1892, Charles D. Blanton 
sold the stock of goods of C. D. Blanton & Co., in Asheville, to J. D. Brevard. 
for $16,000, under a bill of sale which provided that the proceeds should 
be applied to the payment of certain debts of C. D. Blanton & Co. While a 
controversy subsequently arose, and it was disputed whetlier the debt to the 
plaintiffs was among those provided for in this bill of sale. I am satistied 
from the testlmony that Wm. M. Blanton at the time believed that it was so 
provided for, and that he believed that the amount of $16,000, tlie purchase 
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priée of the stock of goods, was ample to pay ail the debts of C. D. Blanton & 
Co. for -whicii he was liable as indorser or guarantor. Subséquent events 
hâve demonstrated that he was mistaken in this conclusion. The debt of 
the plaintifCs remains unpaid, the property of Wm. M. Blanton bas been dis- 
posed of, and this suit is for the purpose of inquiry into such disposition of It, 
and to set aside ail of the conveyances as fraudulent 

"While It might be that a court would feel Itself compelled to set aside 
conveyances as in fraud of creditors, although there was no intention at the 
time to defraud a particular creditor, it cannot, in fairness, détermine the 
chai'acter of a séries of transactions without inquiry into the motive which 
impelled them, and entering as far as may be into the state of mind of the 
chief actor therein. I flnd sufBcient testimony to support the conclusion that 
at the time when Wm. M. Blanton eommenced to dispose of his property 
in the manner to be hereinafter speciOcally considered he was of the opinion, 
founded upon what, to him, was sufficient ground for the belief, that the 
plaintiffs* debt was already provided for; and it may be as well to say fur- 
ther that no statute of the state of North Carolina has been cited forbidding 
préférences among creditors, and thèse conveyances are not contested on that 
ground. Hère, then, we hâve an old man, who finds himself, in his declin- 
ing years, Involved as surety for his son in Indebtedness which had already 
absorbed part of his fortune, and which was sufficient to sweep away ail of 
his property. On the part of the^plaintifCs it is contended that, confronted by 
thèse conditions, he straightway devised and executed such disposition of it 
as would secure for himself such ease and comfort as could be provided, 
and it must be admitted that the temptation so to do was sore, and such as 
human expérience teaches us is often sufficient to swerve good men from the 
.straight and narrow way. On the part of the défendant it is contended that, 
having led a life of industry and integrity which has secured for him the 
respect and confidence of his fellows, his first and controlling thought was 
so to dispose of the remuant of his property as to pay ail of his debts upon 
the best terms that he could secure, and tUus Ijeccme a free man again, main- 
taining his own self-respect and that of his fellow men. ïhe great searcher 
of bearts alone can know with absolute certainty which theory is right, — 
tha.t of the plaintifC or that of the défendant. Without that guidance, and 
with such side lights as circumstanees afCord, we will consider thèse con- 
veyances each in lis order. 

"1. Among the debts due by Charles D. Blanton was a note for ,?4,500, 
dated December 14, 1802, to the National Bank of Asheville, on which Wm. 
M. Blanton was indorser. After negotiations, complicated with détails fully 
set forth in the testimony, with which it is unnecessary to cumber this opin- 
ion, this note was liquidated by the conveyance of the South Muddy Creek 
farm. This farm, upon which Wm. M. Blanton lived prior to his removal 
to Clarion, was made up of several tracts of land, the first of which was 
bought in 1859 or 1860. Inasmuch as tiie décision of this braneh of the 
case turns upon it, the testimony relating to the purchase will be given as it 
appears in the record: 'Q. Where did y ou get the money that paid for the 
farm? A. I furnished some myself and my wife furuished some of it. Q. 
How much did vour wlfe furnish? A. I think a little over $400 at the time 
in 1860. In 1869 she furnished .5600; in 1884 or 1885 she furnished $200. Q. 
Where did she get that money? A. From her father, David Setzer. Q. What 
did he give her that money for? A. To help buy that land. Q. Who were 
you to buy it for with the money you got from him? A. It was his and her 
understanding and mine that I was to buy it for her.' There was testimony 
that some of the later purchases were of more value than the earlier, and 
also testimony going to show that David Setzer had furnished some money 
as he had done for another daughter, and also testimony that the wife had 
always claimed an interest in the land; and the défendant Blanton claimed 
that that interest amounted to one-half interest, and in considération of tho 
surrender of that half Interest in liquidation of the debt to the bank he con- 
veyed to her the lot and house in which he lived in the town of Marion. 
There is testimony tending to show that the house and lot in the town of 
ilariou was of greater value than that set upon it by the défendants, but the 
prépondérance of testimony is that the house and lot in .Marion was not worth 
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more than the one-half Interest In the South Muddy Creek farm. The con- 
veyanoe of the house and lot in Marlon Is one of those songht to be set aside, 
and the question for décision is whether the clalm of the wife to one-half 
Interest in the farm lands is'a valuable considération suflicient to support 
the deed. Assuming, as the testimony fairly warrants, that the one-half in- 
terest In the farm was about eqxial in value to the house and lot, the case 
will be considered as If it were a proceeding to set up an interest in the fai-m 
lands in behalf of the wife, and must be déterminée in accordance with the 
laws of North Oarolina, A part of the money claimed to hâve been invested 
In lands for her beneflt was invested prier to the adoption of the constitution 
of that State in 1868, which provides In article 10, § 6, that 'real and personal 
property of any female in this state, acquired before marriage, and ail prop- 
erty, real and personal, to which ^e may, after marriage, become in any 
manner entitled, shall be and remain the sole separate estate and property 
of such female.' Chief Justice Merrimon, in Walker v. Long, 109 N. C. 513, 
14 S. E. 300, citing this provision, and the pertinent législation in harmony 
with it, says: 'As to her separate property, however acquired, she and her 
husband are, as to property rights and estâtes, not to be recognized and 
treated in légal contemplation as one person. She is an unmarried woman. 
It is so expressly provided.' As to so much of the money as was laid out in 
land subséquent to the adoption of this constitution, the case présents no 
difRculty, and the testimony shows that thfe Higgins tract, bought in Sep- 
tember, 1869, for $1,200, of which amount the wife furnished $600, was 
worth as much as the remainder of the farm. By the law of North Carolina 
prier to the adoption of the constitution of 1868, the husband— Jus mariti — 
became entitled to ail of the personal property of the wife which came into 
his possession; not so as to real estate, or the proceeds of real estate. The 
testimony of Blanton Is that the money which David Setzer gave to his 
daughter in 1860 was to be invested in land for her beneflt, and that it was 
so invested. îf so, the marital rights never attached, the husband having no 
marital rights in David Setzer's money. Taking as true the testimony of 
Blanton that at the tlme David Setzer gave this money to his daughter in 
1860 (and there is nothing in the record contradicting it), 'it was his and her 
understanding and mine that I was to buy it [the land] for her,' then the 
money went Into his hands clothed with a trust, and there is a resulting trust 
in the lands for the beneflt of the wife; and ttiis view seems in consonance 
with the opinions of the suprême court of North Oarolina. The learned coun- 
sel for the plaintiff bas cited some cases which might lead to another con- 
clusion, but the facts may be difïerentiated. 

"In Hackett v. Shuford, 86 N. C. 151, and in Kirkpatrick v. Holmes, 108 
N. C. 206, 12 S. E. i037, there was no agreement, at the time the money was 
received, that it was to be invested for the wife. In the case last cited, 
Shepherd, J., held that the proceeds of sale of wlfe's land before 1868 became 
the property of the husband 'if he received it without any spécial agree- 
ment to invest it for her beneflt' The converse would seem to be true, if 
there was a spécial agreement. If he received it after 1868, the proceeds 
would be her separate estate; and if it went into the hands of her husband, 
and he invested it in land, taking title In his own name,— as was the case 
hère,— in the absence of an agreement to the contrary, a trust would hâve 
resulted to her. And the same learned judge, in Beam v. Bridgers, 108 N. 
C. 277, 13 S. B. 113, says: 'It is a well-settled principle that where, in the 
purchase of property, the conveyance of the légal title is taken in the name 
of one person, but the purchase money is paid by another àt the same time 
or previously, and as a part of the one transaction, a trust results in favor 
of him who supplies the purchase money,'— citing Adams, Eq. 33; Malone, 
Real Prop. 509; and the principle bas been frequently applied where land 
is purchased with the funds arising from the separate estate of the wife. 

"In Giles v. Hunter, 103 N. G. 201, 9 S. B. 549, money arising from the sale 
of wlfe's land was, with her consent, paid over to the husband, who invested 
it in other lands, with no request on her part that the land purchased should 
be conveyed to her, or for her beneflt; and the husband took title in him- 
self, It was held that the land vested absolutely in hîm, discharged of any 
equity in her. 
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"In ail of the Nortb Carolina cases examined, wherever It appears that the 
wlfe's money was invested in lands, under an agreement that it was to be 
for her benefit, the courts hâve held that there was a resulting trust. In 
Dula V. Young, 70 N. 0. 451, John Witherspoon (in 1842), in right of his wife, 
was selsed of a certain tract of land, which he sold under agreement wlth 
his wife that he wouM buy another tract. This he tooli in his own name, 
and upon his death it was sold by his administrator to pay debts. The agree- 
ment between the husband and wife was net in writing. It was held that 
the children of his wife, Elizabeth, were entitled to the land. 'The demand 
of Elizabeth Witherspoon,' says the court, 'did not rest upon the moral duty 
or voluntary bounty of her husband; but, having parted with her own lands, 
8he was entitled to say "I hâve paid valuable considération." ' 

"In Lyon v. Aliin, 78 N. C. 258, a husband, in 1848, purchased land, paying 
for it in money belonging to his wife, part of it being proceeds of real estate 
descended from her father, and took title in his own name, which he mort- 
gaged in 1861. It was held, in 1878, that there was a resulting trust in 
favor of his wife, whose money paid for It. 

"In Brlsco v. Norris, 112 N. C. 676, 16 S. B. 850, a husband purchased land 
wlth separate estate of wife, and title was talien In his name with agreement 
that he would convey same to her when requested. Merchandise was sold 
to a flrm of which he was a member, upon his crédit, and testimony was 
offered to show that nobody linew of any clalms upon the lands, which had 
been in his possession for twenty or twenty-one years. When the claim of 
the creditors was put In the hands of lawyers, in 1869, and was being pressed, 
he conveyed the land to his wife. Burwell, J., deliverlng the opinion of the 
court, held that the husband held the land as trustée for the wife. 

"In Garner v. Banls, 151 U. S. 420. 14 Sup. Ct. 390, the suprême court of the 
United States, reviewing the décisions in Khode Island, where the property 
was situated, in a case where a husband Invested a part of the separate es- 
tate of his wife in real estate without her linowiedge and consent, taking 
title in his own name, and on this coming to her knowledge, after a lapse 
of time, she required it to be conveyed to her, the husband at the tlme of 
the conveyance being insolvent, held (reverslng the decree of the lower court) 
that his wife's equities in the estate were superior to those of the husband's 
creditors, if It does not appear that the creditors were induced to regard him 
as the owner of it by reason of représentations to that effect, either by him 
or by her. On page 434, 151 TJ. S., and page 395, 14 Sup. Ot, the court, after 
reviewing the facts, says: 'The conveyance to Garner, foUowed by his con- 
veyance to her, was executed for the purpose of discharging the husband's 
obligations to the wife, and was made before any créditer acquired a lien 
on the property by attachment. As between the husband and wife, a court 
of equity would hâve compelled him to secure this property to her. If, before 
any rights of attaching creditors Intervened, he did voluntarlly what the law 
made it his duty to do, the transaction is not subject to impeachment by 
his creditors, unless his wife has been guilty of such fraudulent conduct as 
ought, in conscience, to estop her from clalming the property as against such 
creditors. If the wife had been guilty of déception, or if she had contributed 
to its success by countenancing it, she might, with justice, be charged with 
the conséquences of her conduct. But the évidence furnishes no grounds 
for the imputation of fraud against her.' 

"The case of Humes v. Scruggs, 94 U. S. 22, was considered, and, as it 
Is relied upon hère, it may be as well to say that the court found that the 
proof showed a state of the case the reverse of that claimed by the wlfo; 
and hère, as there, we may repeat that 'the observations of the court in 
Humes v. Scruggs hâve no application to the tacts that we consider to bo 
established by the proof in the présent case.' Nor is it conceived that the 
observations of the court In Olcott v. Bynum, 17 Wall. 59, that no trust arises 
unless the money 'Is paid for some aliquot part of the property,— as a fourth, 
a third, or a moiety,'— should avail, under the circumstances of this case, 
to defeat the .1ust clalms of the wife. There is no such uncertainty as 
to the proportion of the property to which the trust extends. It extends 
to the value of the lands purchased with tne money of the wife, and under 
the proofs it cannot be said that oue-half of ■ the value of the f arm would 
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be so dlsproportloned to the extent of the trust that the whole should be de- 
feated. Where a conveyance Is attacked on the ground of fraud, proof of 
carelessness and confusion In dealings make rather against than In favor 
of the clalm of fraud, If upon the main issue the court is satisfled that the 
transaction Is grounded upon good faith; and, as rights allowed in accord- 
ance wlth the prlnclples of equity do not dépend upon, they should not be 
defeated by, nlce calculations. 

"I am of opinion that the conveyance of the house and lot In the town of 
Marlon to the wlfe, Joséphine Blanton, was made bona fide, and for good 
considération, and that It cannot be impeached for fraud. Bven if it were 
true that the wlfe's Interest in the Muddy Oreek farm was worth sliglitly 
less than the considération expressed, hère inadequacy of considération in 
honest famlly settlements is not a badge of fraud. Bump, Fraud. Couy. (4th 
Ed.) p. 45; Holden v. Burnham, 63 N. ï. 74. 

"2. The conveyance of the Ed. Justice house and lot, and of two other 
small houses and lots, in the town of Marion, tor the considération of $3,500, 
must likewlse be sustalned. The only ground of impeaching the transac- 
tion seems to rest upon the suspicion that there must be something wrong, 
beeause one of the brothers of the défendant Blanton was a partner of the 
flrm of H. D. Lee & Co. There is no doubt that the debts were due, and 
that the lots were sold for their full value. S. J. Green, a member of the 
flrm of H. D. Lee & Co., testifles that on the day the property was bought 
they would hâve 'sold It for cash for $500 less than the amount it was valued 
to them at' In the absence of a statute forbidding préférences, a debtor 
in falling circumstances may prefer one creditor to another. Payment of 
debt to one creditor is no fraud upon the other creditors, no légal iujury to 
them. If there Is a true debt, and a real transfer for adéquate considération, 
and no secret understanding in dérogation of the ostensible aliénation, it 
must be sustalned, for fraud consists, not in preferrlng one creditor to 
another, but in the intention to prefer one's self to ail creditors. The law 
cannot tafee cognizance of the feelings which prompt the préférence, and, 
if the act Is right,' the motive which induces it cannot change the character. 

"3. The conveyance of the défendant Blanton's interest In the Huthsteiner 
place to "W. McD. Burgin must liliewise be sustalned. It seems to bave been 
a bona flde transaction for valuable considération, and there appears no 
ground for Impeaching it. The note recelved by Blanton as the consid- 
ération should be turned over to the clerk of this court for collection, under 
the direction of the solicitors in the cause, and the proceeds held for further 
order. 

"4. The conveyance of the tanyard property to J. L. Morgan stands upon a 
différent footing. At the time that It was made, one Lowman was pressing 
for the payment of a debt of about $1,000, and the défendant Blanton was 
endeavoring to secure a réduction of the clalm. Conveyances of property 
under such circumstances cannot be sustalned. They fall under the con- 
demnation of the law as laid down In Péeler v. Peeler, 109 N. C. 633, 14 
S. B. 59. Any conveyance whose object or manifest tendency is to hinder, 
delay, or defeat a creditor falls wlthln the meaning of the statute. If the 
object is to compel the creditor to accept a compromise by putting hindrances 
in his way, or to embarrass him by delay, or to subject him to expense or 
trouble in the reeovery of what is justly due, it is equally to be condemned. 
If void as to one creditor, it is void as to ail, and this conveyance must be set 
aside; but, inasmuch as it appears that J. L. Morgan, as part of the purchase 
money, bas paid the debt of Lowman in full, as well as some other debts of 
the défendant Blanton, and as it does not appear that he was so far a 
participator In the unlawful conduet of the défendant Blanton as to disen- 
title him to ail considération, it is adjudged that he be reimbursed from the 
proceeds of sale so mueh money as he has actually paid out on the debt of 
Lowman and other bona flde Indebtedness of Wm. M. Blanton. 

"5. The conveyance of the storehouse and lot and stock of goods to J. D. 
Blanton must fall within like condemnation to that last mentioned, but, 
inasmuch as it sufHciently appears that J. D. Blanton has paid out on the 
bona fide indebtedness of Wm. M. Blanton an amount equal to the value 
of the stock of goods, no good purpose could be served by further accouating 
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on that score. But the conveyance of the house and lot Is set aslcle. Stlll, 
as the testimony shows that the buildings on the lot hâve been (Jestroyed by 
flre, and a new building erected on the premises, in part with moneys ad- 
vanced by the widow of W. P. Blanton, wlth whom J. D. Blanton became 
associated In business subseqwently to the transaction hereln condemned, 
and as she was In no wlse impllcated In the same, it is adjudged that she hâve 
a lien on the premises to the amount of the moneys expended eut of her 
estate in the érection of the buildings now standing thereon. The costs will 
abide the further order of the court." 

It was clearly the intention of the judge entering the decree ap- 
pealed from to provide (as, under the circumstances attending thèse 
transactions, it was équitable that he should) for the protection of 
those who, without fraud on their part, had paid their money on their 
respective purchases in satisfaction of the bona tide indebtedness of 
the défendant TS^lliam M. Blanton, and the court below, to which this 
cause will be remanded for such further proceeding as may be proper 
under this opinion, will see that such intention is carried out, and, in 
order to do so, will, if necessary, brin g before it such other parties as 
may be required. We find no error in the decree complained of, and 
the same is afflrmed. 
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(Circuit Court of Appeals, Ninth Circuit October 3, 1893.) 

No. 406. 

1. Vbndor's Lien ~ Pbisciplk Govkrning Enfokcbmbnt— iNKQurrABLB Con- 

D0OT OF VENDOR. 

The principle on whlch a vendor's lien In equlty rests Is one of natural 
Justice,— that one who gets possession of the estate of another ought not, 
In conscience, to be allowed to keep It without paylng the considération; 
and the same principle equally precludes the création of such a lien on 
behalf of one who, after transferring the estate, forclbly takes it back 
and appropriâtes it to hls own use, thereby largely depreciatlng It In value. 

& Same — Joint Suit bt Bkvkral Vendors. 

Where a contract for the sale of property for a gross sum is made bj 
a number of owners, who hold différent portions of it in severalty, and 
a suit is atterwarda brought by them jointly to establlsh and enforce a 
vendor's lien on ail the property, the contract must be treated as joint, 
for ail puriwses of the suit; and a défense as to one complalnant will 
defeat the suit as to ail. 

B. Saxe — Rdlbb Applied. 

Several owners of mlnlng propertlee entered Into a single contract for 
Jts sale to a forelgn corporation for a gross price, to be paid In part In 
the stock of the corporation; agreelng to convey a good and Indefeaslble 
tltle. In accordance with the contract, and on recelving part payment, 
they executed conveyances covenanting for perfect tltle. A portion of 
the property, whlch was the most valuable, was held as claims under 
mlning locations, the tltle remalning in the United States. Afterwards, 
having become dissatlsfled wlth the management of the property, and 
clalmlng that It was not in accordance wlth the contract, the grantor of 
the undeeded claims made a relocation thereof, ejected the company's 
représentative, and took possession of and worked the same for his own 
benefit untU ousted by ejectmeut proceedings brought by the company. 
Eéld, that a court of equlty would not, at the joint suit of the vendons 
eatablish and enforce a vendor's lien for the ucpald purchase money, 

* Rehearlng denied. 
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Appeal from the Circuit Court of the United States for the District 
t)i Montana. 

This wàs a suit in equity by John 0. Briscoe and others against 
the Minah Consolidated Mining Company, Limited, and others, to 
establish and enforce a vendor's lien. From a decree for complain- 
ants, défendants appeal. 

George P. Shelton and CuUen, Day & Cullen, for appellants. 
James A. Walsh, Wm. F. Sanders, 0. C. Newman, and A. J. Cra- 
ven, for appellees. 

Before GILBEKT and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

EOSS, Circuit Judge. The appellant Minah Consolidated Mining 
Company, Limited, is an English corporation, incorporated under 
the laws of Great Britain, for the purpose of acquiring and working 
certain mines situated near the town of Wickes, in Jeflerson county. 
Mont, known as the "Minah Group," and, by complying with the 
laws of that state, became entitled to transact business therein. 
On the 23d day of January, 1890, through its attorney in fact, Fred- 
erick Bowes Scott, it entered into a contract in writing with the 
appellees, John O. Briscoe, Annie E. Briscoe, James E. Sites, and 
the Minah Consolidated Mining Company, a corporation organized 
under the laws of Montana, who are named in the agreement as the 
parties of the flrst part; the English corporation being therein desig- 
nated as the party of the second part. The contract recites the own- 
ership and possession by the appellees of the mines known and de- 
scribed as "Minah Lot 44, East End," "Minah Lot 49, West End," 
"Homestake," «Annie E.," "Hillsdale," «Iron Dollar," "Gold Cross," 
and "lowa," and the désire of the appellant to purchase the property 
upon the terms and conditions therein specified. It proceeds to pro- 
vide that Scott, as agent of the appellant, should inspect the mines 
"for the purpose of conflrming, or otherwise, previous reporta made 
thereon," and, in the event his opinion should proTe favorable, he 
should immediately advise the appellant by cable, and thereupon the 
appellees should, as soon as possible, deposit in the Second National 
Bank of Helena, Mont., "title deeds and abstracts showing full and 
complète title, free and clear of incumbrance, to said property, ex- 
cept a mortgage for thirty-five thousand (35,000) dollars held by the 
Montana Smelting Company, the payment for which said mortgage 
shall be duly retained by the second parties from the tirst payment." 
It provides that the deeds and papers accompanying them should be 
duly forwarded by the Second National Bank of Helena to the City 
Bank, Limited, of London, and by it placed in escrow; that the deeds 
and papers referred to should be accompanied by an agreement, duly 
executed by the appellees, empowering and directing the City Bank, 
Limited, of London, to hold the deeds until the lOth day of March, 
1890, with power at any time on or before that date to accept and 
receive from the appellant company the sum of £20,000 sterling, to 
be by that bank remitted to the Second National Bank of Helena 
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for the appellees, together with £75,000 sterling of fully-paid capital 
stock of the appellant company, issued as follows: To James E. 
Sites, 6,465 shares, and to John 0. Briscoe, 68,535 shares. The con- 
tract further provides that, as part of the purchase priée of the mines, 
the total of whicli is stated to be £230,000 sterling, the appellant 
Company should at the same time deposit with the City Bank, Lim- 
ited, of London, in escrow, the further sum of £51,000 sterling of the 
capital stock of the appellant company, issued in the name of J. 0. 
Briscoe, trustée, for himself and others of the flrst parties, there to 
remain until January 1, 1891, subject to delivery to the appellant 
company or its agent upon the deposit in the City Bank of London, 
Limited, of the sum of £30,000 sterling, with 10 per cent, interest 
from the date of the contract until paid, in which event the money 
was to be remitted by the London bank to the Second National Bank 
of Helena, Mont., for Briscoe, as such trustée. The contract fur- 
ther provides that the balance of the £230,000 sterling, constituting 
the purchase price of the mines, should be represented by shares of 
fully paid up stock of the appellant company, issued to one E. L. 
Schoenberg, who was instrumental in effecting the sale in question, 
and was to receive 5 per cent, of the cash payment of £20,000, and 
who was made a director of the appellant company; that if the £30,- 
000 sterling, with interest as specifled, should not be deposited as 
provided for on or before January 1, 1891, the City Bank, Limited, of 
London, should remit the £51,000 of the shares of the capital stock 
of the company to the Second National Bank of Helena, Mont., for 
delivery to Briscoe, as trustée. It pro vides that on the making of 
the lirst payment, and delivery of the deeds, the City Bank, Limited, 
of London, should immediately notify the Second National Bank of 
Helena, Mont., and thereupon such day of notification should be con- 
sidered "as the date of taking possession of said property for the 
purpose of determining when title passed," and that in the event 
the money and deeds should not be deposited as provided for on or 
before March 10, 1890, the contract should become void. It pro- 
vides that the sum of £20,000 sterling should be placed in the treas- 
ury of the appellant company as a working fund, and that the pro- 
ceeds of the mines "shall be placed in the Second National Bank of 
Helena, Montana, in trust, and in the name of E. D. Edgerton, prési- 
dent, as trustée, for each and both of the parties hereto, to secure the 
further payment of ten thousand pounds sterling (10,000), and on re- 
ceipt of that sum or amount, either from the proceeds of the mine, 
or otherwise, if deposited for that purpose, the said bank, by E. D. 
Edgerton, président, shall pay the same to the said flrst parties," and 
that until the fuU payment of the said £10,000 sterling the mines 
should be operated under the joint management of a représentative 
of the appellant company and J. O. Briscoe, and in case of any serions 
disagreement between them the subject-matter of such dispute should 
be referred to E. D. Edgerton, who should, with or without confér- 
ence with mining ehgineers, décide the same as arbitrator. The con- 
tract aiso provides that, in making the flrst payment of £20,000 ster- 
ling, the appellant company may instruct the City Bank, Limited, 
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of Loudon, to remit the same to the Second National Bank of Helena, 
Mont., wiib instructioi s to retain suflEicient thereof with wliicli to pay 
tlie mortgage of $35,000, until that mortgage should be paid and 
satisfled of record. Another provision of the contract is that the 
appellant company shall pay the appellees "the purchase price of 
the steam hoist now on said property," or allow its remoTal. There 
are still other provisions, — not, however, important to mention. 

The case shows that, as a matter of fact, the appellees, who were 
complainants in the court below, were not joint owners of the mines 
in question. The Minah Consolidated Mining Company of Montana 
held the title to the Minah Lot 44, East End, Homestake, Hillsdale, 
and lowa. James E. Sites and Annie E. Briscoe, who was the wife 
of John 0. Briscoe, held the title to the Minah Lot 49, West End. 
The title to the Annie E., Iron Dollar, and Grold Cross was in the 
United States. Each of the three last-mentioned claims had been 
properly located under the mining laws of the United States. The 
Annie E. and Iron Dollar, which -were the most valuable of the entire 
group, were located by John 0. Briscoe, who afterwards deeded his in- 
terest in them to his wife, Annie E, Briscoe, as he also did his interest 
in the Gold Cross. Thereafter, and at the time of the exécution of 
the contract hère in question, the locations of the Annie E. and Iron 
Dollar stood in the name of Annie E. Briscoe, and that of the Gold 
Cross in the name of James E. Sites and Annie E. Briscoe, and as such 
respective claimants they were in the possession of their respective 
claims. For the Annie E. claim, proceedings were pending in the 
proper United States land ofBce in the name of John 0. Briscoe, and 
for the Iron Dollar claim in the names of John O. Briscoe and Charles 
F. Blake, for the purpose of obtaining the government title thereto; 
and, although in those proceedings the respective applicants had made 
the requisite payments and deposits as far as the proceedings had 
progressed, the necessary proofs to establish the applicants' rights 
had not been made, and consequently no évidence of title to either 
of those claims had been issued by the government. For the G-old 
Cross claim no proceedings had been initiated in the land office look- 
ing to the acquisition of the government title. Notwithstanding the 
fact that no interest in any of the claims appeared of record in John 
O. Briscoe at the time of the making of the contract of January 23, 
1890, it appears from his own testimony, in more than one place, 
that he retained an interest in the Annie E., Iron Dollar, and Gold 
Cross claims; and that he was the moving and controlling spirit on 
the part of thé vendors in ail of thè negotiations in question, abun- 
dantly appears from the record in the case. Scott's report being 
favorable, three deeds were executed to the appellant company as 
grantee, — one by the Minah Consolidated Mining Company of Mon- 
tana, for the Minah Lot 44, East End, Homestake, Hillsdale, and 
lowa; one by James E. Sites, John O. Briscoe, and Annie E. Briscoe, 
for the Minah Lot 49, West End, and Gold Cross; and one by John 
O. Briscoe and Annie E. Briscoe, for the Annie E. and Iron Dollar 
claims. Thèse deeds, with certain abstracts of title to the property 
therein described, were deposited by the appellees with the Second 
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National Bank of Helena, Mont., and hj it forwarded to the City 
Bank, Limited, of London, for delivery to the appellant company up- 
on the payment and delivery of the money and stock as provided for 
by the contract of January 23, 1890. Duplicate deeds had been exe- 
cuted by the respective grantors, and on March 7, 1890, deposited 
with W. E. Cullen, at Helena, Mont., in escrow, to be by him duly re- 
corded upon being notifled of the payment and deposit by the appellant 
company at the time and as provided by the contract of January 23, 
1890. That payment and deposit were made March 10, 1890; and, 
Cullen being duly notifled thereof by cable, he caused the deeds to 
be duly recorded in the proper county March 11, 1890. A few days 
thereafter a représentative of the appellant company entered into 
the possession of ail of the mining properties mentloned, and in con- 
nection vrith John 0. Briscoe, representing the grantors, commenced 
working the mines. Thereafter the company deposited, from the 
proceeds of the mines, $4,224.80 with the Second National Bank of 
Helena, to be, and v^hich were, applied on the £10,000 payment pro- 
vided for by the contract of January 23, 1890. It bas made no 
further payment thereon, and as a conséquence this suit was com- 
menced by Briscoe and his associâtes to enforce an alleged 
vendor's lien for the balance of that payment on ail of the min- 
ing property described in the contract of January 23, 1890. 
Such a lien is never created by contract. Equity créâtes and 
enforces one in proper cases, and, when recognized in the state in 
which is situated the property in respect to which it is asserted, the 
fédéral courts will recognize and enforce it. Gold Mines v. Seymour, 
153 U. S. 509, 14 Sup. Ct. 842; Fisher v. Shropshire, 147 U. S. 133. 
13 Sup. Ct. 201. The principle on which such a lien rests is one of 
natural justice, — that one who gets the estate of another ought not, 
in conscience, to be allowed to keep it without paying the considér- 
ation. Chilton V. Braiden's Adm'x, 2 Black, 458; Story, Eq. Jur. 
§ 1219; Baum v. Grigsby, 21 Cal. 172. In Eedfeld v. Woodfolk, 22 
How. 318, 327, the suprême court said: 

"A court of chancery regards the transfer of real property In a contract 
of sale, and the payment of the price, as corrélative obligations. The one is 
the considération for the other; and the one, falling, leaves the other with- 
out cause." 

In the view we take of this case, many of the questions argued 
by counsel need not be decided. Assuming that, if the equities jus- 
tify it, a court of equity may create and enforce a vendor's lien in 
solido upon separate and distinct parcels of land in favor of owners 
jointly who hâve no common interest in the property sold, where, as 
hère, there is a joint contract for the sale of ail of the parcels for 
a lump sum, yet the fundamental question remains, are the facts 
such as to justify a court of equity in creating and enforcing a lien in 
behalf of thèse vendors? Undoubtedly what the appellant com- 
pany contracted for, and what the appellees agreed to convey by the 
contract of January 23, 1890, was "full and complète title" to ail of 
the mines therein described, subject to a certain mortgage thereon, 
payment of which was provided for out of the ûrst cash payment to 
be made undèr the contract. It is so expressly declared in the con- 
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tract itself. If the contract is to be regarded as a joint contract 
for the purpose of creating a lien on tbe properties contractée! to be 
sold and conveyed, it must, of course, be also regarded as joint in re- 
spect to the obligation to convey them. Confining our observations, 
for the sake of brevity, to the Annie E. and Iron Dollar claims, — the 
two most important and valuable of the group, — it is said for the ap- 
pellees that the abstracts of title to them, deposited with the Sec- 
ond National Bank of Helena, and bj it sent to the London bank, dis- 
closed to the appellant company the true state of the title to those 
claims. This may well be doubted. Those abstracts are printed in 
the record. That of the Iron Dollar claim, being Oomplainants' Ex- 
hibit 1, shows that J. O. Briscoe located the claim March 20, 1886; 
that he and his wife conveyed an undivided one-half thereof on July 
23, 1886, to Charles F. Blake; that September 12, 1887, Briscoe and 
wife and Blake deeded the claim to the Minah Consolidated Mining 
Company, which company on January 26, 1889, deeded it to Annie 
E. Briscoe. The abstract concludes with this statement: "Kecapit- 
ulation: Annie E. Briscoe now owns the Iode." The abstract of the 
Annie E. claim shows that J. O. Briscoe located it January 20, 1887, 
and on December 9, 1887, deeded it to Annie E. Briscoe. This ab- 
stract also concludes with the statement: "Eecapitulation : Annie 
E. Briscoe now owns the Iode." Both abstracts are entirely silent 
as to any proceedings in the United States land office, or as to any 
patent or other évidence of title from the government. As the gov- 
ernment is the source of title, with notice of which the appellant 
company is properly chargeable, it may be properly said that the ab- 
stracts did not themselves show the truth of the déclaration therein 
contained, to the effect that Mrs. Briscoe was then the owner of those 
Iodes. But that is ail. It cannot be properly said that they showed 
that she was not the owner. Prudence on the part of the appellant 
company would undoubtedly hâve required an abstract showing the 
"full and complète title" contracted for. It perhaps rested upon the 
assurances of title given in the deed of warranty, a duplicate of which 
was executed by John O. Briscoe and his wîfe, Annie E. Briscoe, on 
March 6, 1890, and by them deposited on the next day (March 7th) 
with W. E. Cullen, in trust, to be by him recorded on behalf of 
the grantee on receipt of a message announcing the payment of the 
money and deposit of the stock by the appellant company in accord- 
ance with the contract of January 23, 1890. That deed contained, 
among others, this covenant: 

"And the said parties of the flrst part, for themselves and their heirs, 
esecutors, and admiaistrators, do hereby covenant, promise, and agrée to 
and with the said parties of the second part, their successors and assigns, 
that the said parties of the flrst part at the time of the sealing and delivery 
of thèse présents were lawfully seised in fee simple of a good, absolute, and 
indefeasible estate of inheritance in fee simple of aud in, ail and singular, 
the said premises, with the appurtenances, and hâve good right, full power. 
and lawful authority to grant, bargain, sell, and convey the same in the 
manner aforesaid." 

John O. Briscoe on the 9th day of March, 1890, cabled from Helena, 
Mont., to the appellant company, at London: "Cullen has deeds. 
Will you pay Monday?" And when, on March 11, 1890, Cullen waa 
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uotified of the payment and deposit by the appellant company on the 
lOth day of March, 1890, as provided for by the contract in question, 
he forthwitli recorded the deed in which the grantors declared their 
ownership in fee of the Annie E. and Iron Dollar claims. The deeds 
for the other mines were delivered and recorded at the same time, and 
a few days thereafter, to wit, March 18, 1890, the appellant, through 
its agent and représentative, J. C. Peters, entered into the possession 
of ail of • the properties. Although the contract of January 23, 1890, 
provided that the appellant company should hâve the privilège of 
purchasing the steam hoist which was then on the Annie E. claim, "or 
allow its removal," the record shows that between the lOth day of 
March, 1890, when the contract became binding, and the 18th day of 
March, 1890, when the company was put into possession of the mines, 
John O. Briscoe removed the steam hoist used in working the Annie 
E. claim, without the consent or knowledge of the company. This 
was a clear breach of good faith, and a violation of the contract of 
January 23, 1890. With Peters, as its représentative, and John 0. 
Briscoe, representing the vendors, the appellant company commenced 
working the mines. Peters and Briscoe soon disagreed; the latter 
claiming, apparently with truth, that Peters was not a compétent 
miner, and that the management was extravagant and inefQcient. As 
showing the nature and extent of that quarrel, we extract from some 
letters written by Briscoe to the appellant company and its repré- 
sentatives. In a letter of date March 27, 1890, Briscoe wrote to Scott, 
then in London, as follows: 

"Under my contract with the M. C. M. Co., Ltd., I am a Joint manager with 
tbe company's représentative; E. D. Edgerton acting as arbitrator when we 
disagree. This joint management means full power to operate the mines, 
sell the ore, employ the supt., foreman, booklieeper, assayer, buy machinery, 
etc., etc. It either means this or It means nothing. It is true that the 
Co.'s représentative, Mr. Peters, is subject to orders of the Co.'s trustées 
or yourself, if empowered by the trastees to represent them, and you may 
fix his salary, send him his orders, and discharge him at your or their 
wiU. But this is not true of myself. I am an employé with an Interest. 
My employment is a part of the considération of the purchase. It is for a 
flxed time. The conclusion following this is that I will manage the mines. 
In connection with your représentative, for ail of the purposes above 
stated; that, where I do not agrée with the company's ideas as announced 
through représentative, the arbitrator will be called in to settle the différ- 
ence. You can see from this that your représentative has no sole power in 
anything pertaining to the mine. The Co. or its trustées hâve nothing 
whatever to do with the management, exeept to express their désire through 
their Montana représentative. Also, in this connection, I beg leave to say 
to you that the development fund, so far as needed to be expended in the 
Development and opération of the mines, is also under and subject to the 
control of thèse joint managers, and neither ean do anything pertaining to 
The business without the consent of the other. In future remittances for 
tiiis fund, I would suggest that the sum remitted be placed to the crédit of 
the Minah Consolidated Mining Company, Limited, and not to Mr. Peters' 
crédit. In ail thèse matters, I beg that you will not think that I am finding 
fault, but am trying simply to get this business on a strictly équitable basis, 
where there will be no friction. You may perhaps labor under an impres- 
sion that Mr. Schoenberg holds the balance of power in our organization; 
so I deem it best to say to you that he has no stoclî, and no promise of any 
from me until the final money Is paid, and in the meantime I own and 
89 F.— 57 
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cootrol the one hundreâ and twenty-slx thousand shares. I say this that 
you may see how dear the success of the new company is to me, and realize 
how jealous I would naturally be for its good repute and future success." 

In a letter of date June 12, 1890, addressed to the secretary of the 
appellant company, at London, Briscoe flrst makes référence to the 
steam hoist, and then to the trouble with Peters. We extract from 
that letter as follows: 

"Notlng your expression under date of April 26th, where you say: 'I am 
also to express the surprise of my directors upon hearing that between the 
lOth March and 18th, the day upon which Mr. Peters took possession of the 
mine on behalf of the Co., you removed the steam hoist and pump, which, 
according to the terms of the contraet between the company and yourself, 
dated 23d January, 1890, the Co. had the right to purchase.' Why your 
directors should be surprised Is beyond my compréhension. Xhere is noth- 
ing In my contraet requirlng me to leave the hoist and pump on the property 
sold to the company. The right of the company to purchase the hoist and 
pump has never been questioned. The contraet Itself recognizes the right 
of ownership in me, which carries with It the right to remove it. If the 
company had any intention of buylng the hoist and pump, they should at 
some time hâve eo indicated. In the same copy of your letter referred to, 
you say that your directors cannot accept my interprétation of the joint 
management, but you fall to notify me what their interprétation is. So 
far, I hâve been a joint manager in name only. You say the company has 
sent instructions to Mr. Peters. You fall to send me a copy of such instruc- 
tions, or Intlmate to me what they are. Mr. Peters dénies point blanli that 
he has received any instructions. I cannot longer permit the mines to be 
mismanaged as they hâve been since Mr. Peters' incumbency. I shall take 
active charge to-morrow of the development and sale of the . ore product. 
This wlll resuit favorably to the réputation of the mine, and. If it Is the in- 
tention of the présent board of directors to make the mine a success, I hâve 
no fear that my management will be satlsfactory. Let that be as it may, 
I shall occupy that position untll the ten thousand pounds are paid. The 
distance is too great, and the correspondence too slow, to recite to you by 
letter the aggregation of mistokes and the pig-headedness of the gentleman 
who assumes to be a miner, and to hâve the ability to be mine superintendent 
and the managing dlrector of mines." 

In a letter written two days later by Briscoe to the secretary of the 
appellant company, at London, he say s: 

"Yesterday's daily newspaper announced that 'the Mlnah Mine, at Wickes, 
is closed down.' I went to the mine at once, and found that Mr. Peters had 
discharged ail the men who were worklng on ore, stopping the ore output 
altogether; his explanation to me belng that he 'received peremptory orders 
from Mr. Schoenberg to reduce the monthly expenses to 53,000.' I do not 
understand this move. Mr. Schoenberg, presumabiy actlng under instruc- 
tions from your office, purchased a steam holsting plant, and had it placed 
at the Annie B. winze, and the water pumped out, and the levels cleaned up. 
This costs considérable money, and the pump has to be kept runnlng, at a 
daily expense of $ô for fuel, to keep the water down. Mr. Peters had dis- 
charged ail of the men who were working at this point in the mine. The 
assayer had sampled this veln in the lower workings, and had found two 
feet of solld ore that assays $39 per ton in gold and sllver. This ore would 
net the company, above freight and smelting charges, over $20 per ton. I 
found that Mr. Peters had also laid off ail the men In the stopes above tunnel 
No. 2. The ore belng mined there a't the time assays from $45 to §200 per 
ton. The ore developed below tunnel No. 2 had no one worklng in it, and 
Mr. Peters unwilling to hâve any one work there. Thus, the situation stands 
this way: The présent working force at the mine is: 
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J. C. Peters, services for month 5 350 00 

" average traveling expansés, liotel, and room 100 00 

body servant 90 00 

Kauouf . bookkeeper 100 00 

Hand, assayer 150 00 

Kane, foreman ISO 00 

Turner, foremau 150 00 

Cai-penter 120 00 

Blacksmith 105 00 

Fuel boiler. 125 00 

4 miners rimning tunnel No. 4 400 00 

2 trammers, " " " " 180 00 

$2,050 00 
This leaves available for powder, fuse, and caps for tunnel No. 
4, $200; for timbers, $100 300 00 

¥2,350 00 

— Leavlng available funds to pay for ore output the sum of S650 per month. 
How is this for management? I hâve previously said nothing about thèse 
matters, as the monthly reports of Mr. P. would perhaps enable you to malje 
the above déductions. If you hâve net the necessary money to do the devel- 
oping of the mine properly, then I suggest that you stop the development 
entirely for the présent, and dévote your funds excluslvely to gettlng out ore. 
If $3,000 is ail that the company can afford to expend per month, I -wlU 
maiie this proposition: I will personally superintend the mine for 60 or 90 
days without compensation. I will do virithout the valuable services of Mr. 
Peters, his body servant, and bookkeeper, diseharge one of the foi-emen (take 
his place myself); thus saving $840 per month. I will stop ail the dead 
work, and apply the whole $3,000 to payment of ore output. At the end of 
60 or 90 days, you can then appoint some compétent manager, and should 
sélect some one who bas had the necessary expérience, and the prestige of 
having successfully managed something. Mr. Hand and myself can keep 
the books of the Co., so that you can hâve no fear of things getting mixed 
up during the interregnum. I make this proposition because — First, I do not 
approve the reckless expenditure of the development fund; second, because 
Mr. Peters has no practical knowledge of operating the mine. After writing 
you on the lOth of June, I went to the mine and started the work, as stated 
In my letter. Mr. Peters immediately countermanded my orders to the 
foreman. I was taken slck, and hâve just now sufflciently recovered to take 
active charge. You should know that I hâve more Interest than any one 
else In making the mines a success. I could easlly protect my authorlty by 
appeallng to the courts, but do not wish to do this, as It will injure the com- 
pany's opérations in more ways than one. I hâve sent a copy of this letter 
to Mr. Sehoenberg, at Philadelphia, and wlU expect a cable from you on re- 
ceipt of this letter." 

The friction between Peters and Briscoe increased until the joint 
management became little, if any, more tlian nominal. Under Peters' 
control the opérations of the properties became so unsuccessful that 
on the 18th day of August, 1890, the company stopped ail work and 
closed the mines. Briscoe testilies that in response to his letter of 
July 14th, above referred to, he was notifled by the secretary of the 
appellant company that Scott would go to Helena about the Ist of 
September, with power to act, and that he arrived there, when this 
conversation occurred between them: 

"Mr. Scott said, in substance: 'We hâve no money. We cannot carry on 
the mine. We hâve shut down because we hâve not the money. You havn 
proposed in your letter that you would take hold of the mines and operate 
them, and pay the vendors the balance of the ten thousand pounds out of 
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the proceeds o( the ore. Now, the company cannot raîse the money to 
operate the mine whlle you were dolng this.' To whlch I replled: 'Tou need 
not raise the money. I will take the expenses of operating out of the pro- 
ceeds of ore, and apply the balance on the suin of ten thousand pounds.' He 
said: 'Mr. Briscoe, what assurance hâve yoii that you can make the amount 
of ten thousand pounds out of the proceeds of ore, and pay the expenses, 
and how long would you wish to do It Inî' I said: 'Mr. Scott, I will under- 
take within one year to pay the expenses of operating the mines out of the 
ore, and pay ourselves the full sum of ten thousand pounds, less the amount 
whlch has already been paid; and. If you are satisfled to do that, I will work 
the mines myself without charge for my services. I will keep the salavied 
force as I suggested in my letter; the books will be open to your inspection 
at ail tlmes; and I will guaranty within one year that you shall hâve your 
ten thousand pounds paid. If I fail to pay out of the proceeds of ore the 
balance of the ten thousand pounds, I will undertake to give you a clear re- 
ceipt for it, anyway. 1 hâve that much confidence in my ability to manage 
the mines.' Then I said: 'When that is paid, we will perfect the title to 
the Annie B. and the Iron Dollar, so that your company will hâve a perfect 
title to those claims.' Mr. Scott made a minute of that conversation; said 
that that would be satlsfactory to him,— he would agrée to it upon the part 
of the company. I then asked hlm for hls credentials. He showed me a 
copy of hls power of attorney, or hls original power of attomey,— I don't 
know which. I hâve a copy of the power of attorney. Mr. Scott then sug- 
gested that we go over to hls attorney's office,— Mr. Shelton's office,— and 
hâve this agreement, which he had noted down, reduced to writing. We 
went there, and, I before stated, we were put ofC until the next morning; 
and the next morning Mr. Shelton Informed me in the présence of Mr. Scott 
that he had advlsed Mr. Scott not to enter into this contract with me. I 
said to Mr. Scott: 'Don't make any mistake about this matter. If you will 
only keep the contract you now hâve with me, I am satisfled with that, and 
want no other. This is a suggestion that émanâtes from you, and I hâve 
agreed to It, and I am perfectly willing to go on with It, but I much prefer 
that you keep the contract as already between us.' " 

In answer to this question by Mr. Shelton : 

"Q. Did you, or did you not, state to Mr. Scott at the time of your Inter- 
view in my office on September 6 or 6, 1890, that the Annie B. and Iron Dol- 
lar Iode claims, being unpatented, could not be held by an alien corporation, 
and that they were subject to location by any qualifled locator under the laws 
of the United States?"— Briscoe answered: "A. I think I told Mr. Scott 
that Judge CuUen had made a statement of that kind,— that unpatented 
property could not be held by an allen, and that they did not hâve any title 
yet to the Annie B. and Iron Dollar claims, and would not hâve until they 
paid that ten thousand pounds. I think I said that to him, Mr. Shelton. Q. 
Mr. Briscoe, is it not a fact that the ground upon which I based my objection 
to the exécution of the new agreement propos ed between yourself and 
Scott was that it was in altération of original contract, and that it would 
be necessary for the vendors to ail agrée thereto, as well as for the repré- 
sentative of the English company, before a valid altération of the contract 
could be made? A. I think Mr. Shelton made some such statement, but I 
don't think that that was the basis, nor that he believed that it was neces- 
sary, for the reason that I was making a contract for myself alone, and was 
perfectly compétent and responsible to carry out my contract, and it need 
not, in any way, shape, or manner bave affected the contract between them- 
selves and the other parties, if the proceeds of ore were applied, and if I 
chose to pay the unpaid portion In case there was any, it was none of their 
business. I think, however, there was another ground that served as a 
.basis. * • •" 

The record shows that a few days after this conversation, to wit, on 
the 8th day of September, 1890, Briscoe went upon the Annie E. and 
Iron Dollar claims, and located them as the "Protection" and "First 
Law" quartz lode-mining claims, respectively, and immediately deeded 
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his interest therein to his wif e, Annie E. Brisboe ; recording tlie deed, 
together with the notices of location, September 10, 1890. On Sep- 
tember 12, 1890, he wrote this letter to Peters: 

"Wickes, Mont, Sept 12, 1890. 
"J. C. Peters, Bsq.— Dear Sir: You are hereby duly notifled that the quartz 
lode-mlning clalms heretofore known as the 'Annie B.' and 'Iron Dollar' 
quartz Iode claims were duly located Sept. 8, 1890, as the 'Protection' and 
'First Law' quartz lode-mining claims, and were dnly recorded Sept. 10, 
1890; that said last-described claims are the property of Anna K. Briseoe. 
"[Signed] Anna B. Briseoe, 

"By John O. Briseoe, Her Agt." 

On the lOth. of September, 1890, Scott located the Annie E. and 
Iron Dollar claims under the names of "Vantage" and "Fair Play," 
respectively; and on the next day (September 11, 1890) Briseoe ad- 

dressed this letter to Scott: 

"Wickes, Montana, Sept 11, 1890. 
"F. B. Scott Bsq., Helena— Dear Sir: Anticipating your action of yester- 
day, and in order to proteet ourselves and such interest as the M. C. M. Oo., 
Ltd., might hâve, I, on 8th inst., located on the heretofore known claims as 
the 'Annie B.' and 'Iron Dollar.' They were duly recorded at Boulder yes- 
terday, the lOth inst., and are the property of Annie E. Briseoe, Now, that 
you hâve tried every movc and failed, don't you really, honestly think that 
I can manage the interests of the M. 0. M. Co., Ltd., and take better care 
. of them than any one whom you know? I will be in Helena to-morrow, pro- 
vided you wire me at Wickes, before train leaves, that you will be there." 

Notwithstanding Briseoe states in the letter last quoted that, in 
anticipation of Scott's locations of the lOth, he had on the preceding 
8th of September located the Annie E. and Iron Dollar claims, he 
testifled, in answer to this question by his counsel: 

"Q. When did you flrst learn that Mr. Scott had repudiated the former 
titles to those propertics, and assumod to aequire an original title from the 
United States in himself?"— as follows: "Ou the lOth day of September, 
1890." 

Briseoe further states in his testimony that he took possession of 
the Annie E. and Iron Dollar claims at the time he located them un- 
der the names "Protection" and "First Law," respectively, on the 8th 
day of September, 1890, and was there when Scott undertook to locate 
them two days later under the names "Vantage" and "Fair Play," 
respectively, and that, Scott having left Peters there, he (Briseoe) 
ejected him. Scott afterwards sued Briseoe and his wife, in one of 
the state courts of Montana, to recover possession of the Annie E. 
and Iron Dollar claims, in which action he was nonsuited; and on the 
24th day of November, 1890, the appellant company commenced an 
action of ejectment in the United States circuit court for the state of 
Montana against Briseoe and his wife to recover the possession of the 
Annie E. and Iron Dollar claims, together with $20,000 damages for 
their unlawful withholding, and f!50,000 as the value of the rents and 
profits thereof. 47 Fed. 276. Tiiat action resulted in a judgment for 
the plaintifî for the restitution of the promises sued for, and damages 
in the sum of $7,-300. From the time that Briseoe dispossessed the 
appellant company to November 20, 1891, on which date he and his 
wife were dispossessed under a writ of restitution issued on the 
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judgment recovered by the appellant company against them, they 
withheld the possession of the Annie E. and Iron Dollar claims from 
the appellant company, and during their unlawful occupancy extracted 
therefrom large quantities of ore, which they appropriated to their 
own use. In a déposition given by Briscoe in the action brought by 
Scott against himself and wife, and introduced in évidence in this 
suit, he was questioned, and testified, as foUows: 

"Q. How many tons of ore hâve you, as the agent of Anna B. Briscoe, 
extracted from thèse mines since the 12th day of September, 1890? A. I 
eannot say; possibly flfteen hundred tons. Q. What hâve you done with 
this ore which you hâve extracted? A. I hâve sold most of It. Q. What 
has been the assay value per ton, about, on an average? A. I eannot say; 
but, if deslred, I will hâve the booklieeper mal^e up a statement and attach 
it to this answer: provided my attomey advises me that you are entitled 
to it, and that you pay the proper prlce to the booltkeeper for the services. 
Q. Hâve you had this ore that you hâve extracted from thèse mines sampled 
at your sampling worlcs? If so, what and where? A. Yes; Tacoma S. & 
K. Co., United Smelting Co., Montana Smeltlng Co., United States Public 
Sampling Works. Q. Has this ore which you hâve extracted from thèse 
mines paid expenses, and netted you a profit? A. They hâve. Q. What has 
been the average cost per ton, as near as you can estimate, of getting this ore 
into cash? A. The mining and hauling, about $11 per ton; the sampling, 
$2 per ton; and $16 to $21.50 for smelting and freight. Q. Give an estimate 
of the net profit per ton, as near as you can, of the ore. A. I think $5 per 
ton would cover it. Q. Are you opéra ting the mines at this time? A. I. 
am. Q. How many tons of ore per day are you extraeting? A. Say 300 
tons per month. Q. Is this ore as rich or richer than the ore you hâve men- 
tioned above? A. Yes, some of It; a great deal richer." 

It is said for the appellees that the value of the ore so extracted 
from the' Annie E. and Iron Dollar claims is conclusively determined 
by the judgment entered in the action of ejectment brought by the 
appellant company against Briscoe and wife. Let that be admitted, 
and the fact is not altered that they agreed and undertook to sell 
and convey to the appellant company the fee-simple title of the Annie 
E. and Iron Dollar claims, receiving a part of the purchase money 
therefor, and thereafter themselves dispossessed their vendee, and 
largely despoiled the property. Under such circumstances, how can 
a court of equity, which regards the transfer of the property and the 
payment of the purchase price as corrélative obligations, be expected 
to créa te and enforce a lien on behalf of the vendors? The principle 
of natural justice upon which such liens rest, that one who gets the 
estate of another ought not, in conscience, to be allowed to keep it 
without paying the considération, equally precludes the création of 
such a lien on behalf of one who, after transferring the estate, forcibly 
takes it back and appropriâtes it to his own use. If there is anything 
well settled in equity jurisprudence, it is that one who comes into a 
court of equity, reasonably expecting relief, must do so with clean 
hands. It is no answer at ail to say, as do the appellees, that the 
appellant company f ailed to carry out its part of the contract of Janu- 
ary 23, 1890. If so, the courts of the country were open to them, and 
afforded ample protection to their rights. The unlawful disposses- 
sion of the vendee by the vendor, and the unlawful extraction and 
disposition by the latter of a material portion of the estate agreed and 
undertaken to be conveyed, are surely enough to preclude a court of 
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equity from creating and enforcing a vendor's lien in belialf of such 
wrongdoer. The suggestion that thèse wrongful acts of Briscoe are 
not binding on his co-complainants has already been answered. It is 
only by regarding the contract of January 23, 1890, as a joint contract, 
that a vendor's lien in behalf of the eomplainants on the properties 
contracted to be sold and conveyed could be created. If it be regarded 
in that light for the purpose of creating a lien, it must be so regarded 
in respect to the obligations thereby imposed. 

Entertaining thèse views, it becomes unnecessary to détail the sub- 
séquent facts appearing in the record, or to consider any other ques- 
tion in the case. The judgment is reversed, and the cause remanded, 
with directions to the court below to dismiss the bill at the eom- 
plainants' cost. 
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1. AppBAii AND Error — Procbduee IN Teial Court after Rbveesal. 

Wliere a judgment is reversed by the circuit court of appeals, and by 
Its mandate the circuit court is directed to order a new trial, it is proper 
for such court to refuse to malie the order conditlonal on the payment 
of the costs of the former trial. 

2. Plbadino— Ambndment — Discrétion op ConRx. 

The refusai of a trial court to permit the amendment of pleadings is 
■vvithin its discrétion, and wlU not be reviewed unless clearly unreasona- 
ble. 
8. Review — Harmless EiiRoti. 

Rulings on the admission of évidence, though erroneous, are without 
préjudice, and immaterlal to be considered on appeal, where the court 
subsequently, and properly, directed a verdict, because of matters not 
controlled or affected by such évidence. 
4. Trial — Direction op Verdict. 

Where It Is clear to a trial court that, as a matter of law, no recovery 
can be had by the plaintiff upon any vie-w which can properly be talien 
of the facts the évidence tends to establish, a verdict should be directed 
for the défendant. 

Morris, Distri(!t Judge, dissenting. 

In Error to the Circuit Court of the United States for the Western 
District of Virginia. 

J. F. BuUitt, Jr., and Eichard C. Dale, for plaintiff in error. 
John N. Baldwin (Burns & Ayers and C. F. Trigg, on the brief), for 
défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and MORKIS, Dis- 
trict Judge. 

GOFF, Circuit Judge. For a statement of the facts and of the 
law applicable to this case référence is made to the opinion of this 
court filed therein heretofore. 42 U. S. App. 21, 20 C. C. A. 503, and 
74 Fed. 444. The judgment rendered in favor of the plaintiff below 
was reversed when this case was first before this court, and the court 
below was directed to grant a new trial, and to proceed in the man- 
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ner indicated by the opinion then flled. Wlien the case came on to 
be again heard below, that court set aside the verdict, granted a new 
trial, refused permission to the plaintiff below to file an amended 
déclaration, and overruled his motion for the payment of costs in the 
former trial. The case was then tried to a jury, and at the close 
of ail the testimony the jury, by direction of the court, returned a 
verdict for the défendant. The case cornes now again before us on 
assignments of error relating to the action of the court in refusing to 
allow an amended déclaration to be flled, in refusing to require the 
défendant below to pay the costs of the former before proceeding 
with the new trial, in excluding évidence offered by the plaintiff, in 
admitting évidence offered by the défendant, and in directing a verdict 
for the défendant below. 

The court was clearly right in refusing to require the défendant to 
pay the costs of the former trial before granting a new trial. This 
court had attached no such condition to its judgment, and its mandate 
required the verdict of the jury to be set aside, and a new trial had. 
The provision of the Code of Virginia (section 3545, Code 1887) re- 
lating to the payment of costs in certain cases where new trials are 
granted had no application to the circum stances surrounding this 
controversy at the time the court below so acted. The judgment 
below, in this respect, properly f ollowed the mandate of this court, and 
is without error. In re Washington & G. E. Co., 140 U. S. 91, 11 Sup. 
et. 673; Gaines v. Kugg, 148 U. S. 228, 13 Sup. Ct. 611; In re San- 
ford Fork & Tool Go., 160 U. S. 247, 16 Sup. Ot. 291, 

The motion made by the plaintiff to amend the déclaration was one 
to be determined by the court below from the facts, circumstances, 
and conditions existing at the time it was so made. It was within 
the discrétion of the trial judge, and his action is not subject to 
review hère, unless it was entirely unreasonable. An examination 
of the pleadings as originally filed and subsequently amended, and of 
the proceedings had relating thereto, both in this and in the court 
below, induces us to concur in the conclusion reached by the trial 
judge in denying the plaintiff 's application to amend his déclaration, 
especially in the absence of explanation of the reason of the delay in 
presenting the same, there being no claim of surprise, mistake, or 
fraud. 

We do not ûnd it necessary to consider and dispose of the many 
separate exceptions and assignments of error relating to the admis- 
sion of certain testimony and the exclusion of évidence tendered by 
the plaintiff below, for the reason that such rulings of the court could 
not, in any event, hâve controlted the action of the judge in directing 
a verdict for the défendant. We hâve very carefully examined the 
very voluminous record, noting the character of the testimony admit- 
ted over the exceptions as well as of that rejected, and, considering 
the same in connection with the verdict directed, we are forced to the 
conclusion that, in any event, it would hâve been the duty of the court 
to hâve made the direction it did. That being so, the questions of 
évidence involved in the exceptions mentioned, while interesting, are 
not material, in view of the fact that the case is not to be again tried.' 
The only issue before the jury was that raised by the defendant's plea 
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of the gênerai issue to the plaintiff's déclaration. This eourt having 
construed the contract offered in évidence by the plaintiff in the man- 
ner set forth in the opinion heretofore filed, it was, we think, in the 
light of ail the testimony before the jury, clearly the duty of the 
judge to direct a verdict for the défendant. A verdict in favor of the 
plaintiff v^ould hâve been against both the law and the évidence, 
and would necessarily hâve been set aside. Under such circum- 
stances a court should not permit the jury to render a verdict, but 
should, in order to expedite the due administration of justice, direct 
such verdict as is plainly indicated, and as vpill dispose of the contro- 
versy at the earliest moment proper, viàth the least costs to the parties. 
It vi'as clear to the trial judge — a conclusion in which we fully concur 
— ^that, as a matter of law, no recovery could hâve been had by the 
plaintiff below upon any view which could properly hâve been taken 
of the facts the évidence tended to establish. Under such circum- 
stances a verdict should be directed. Pleasants v. Faut, 22 Wall. 
116; Insurance Co. v. Doster, 106 U. S. 30, 1 Sup. Ct. 18; Assurance 
Co. V. Lucker, 42 U. S. App. 111, 23 C. C. A. 139, and 77 Ped. 243; 
Dunlap V. Kailroad Co., 130 U. S. 649, 9 Sup. Ct. 647; Eailroad Co. v. 
Cox, 145 U. S. 593, 12 Sup. Ct. 905; Elliott v. Eailway Co., 150 U. S. 
245, 14 Sup. Ct. 85; Eailway Co. v. McDonald, 152 U. S. 262, 14 Sup. 
Ct. 619; Franklin Brass Co. v. Phœnix Assur. Co., 25 TJ. S. App. 
119, 13 C. C. A. 124, and 65 Fed. 773. So far as this case is concerned, 
there is no such conflict in the évidence, nor is the credibility of 
any of the witnesses questioned in such a way as to require the case 
to be submitted to a jury under the rules established by the décisions 
relating to such matters. We find no error in the judgment com- 
plained of, and the same is afiflrmed. 

MOEEIS, District Judge (dissenting). I am not able to concur in 
the opinion that the ruling of the trial court directing a verdict for 
the défendant was justifled. By the contract sued upon, dated Febru- 
ary 9, 1893, the plaintiff contracted to deliver to the défendant 
50,000,000 feet of timber below the mouth of certain creeks upon the 
forks of the Big Sandy river, being a portion of the 42,000 trees then 
owned or controlled by the plaintiff in that territory, and the défendant 
agreed to pay the plaintiff |9.50 per 1,000 feet for No. 1 logs and $7 
per 1,000 feet for No. 2 logs. On the former appeal (42 U. S. App. 
21, 20 C. C. A. 503, and 74 Fed. 444) this court held that the words 
in the contract, "said S. F. Chapman further agrées and is hereby obli- 
gated to put in ten million feet or more of said timber a year," meant 
that Chapman was bound to deliver the 10,000,000 feet in every year 
to the défendant at the final points of delivery at the mouth of Elk 
Horn creek and the mouth of Dismal creek, the time of delivery being 
held to be by the end of the June season of each year, during which it 
is expected that the rise in the creeks will be sufiQcient to enable the 
logs to be floated down from the upper forests. During the seven 
months from the date of the contract to September, 1893, the plaintiff 
had eût and hauled to the upper creeks a very large quantity of logs, 
but in September the plaintiff, claiming that the défendant had 
broken the contract, and had frustrated the plaintiff in his perform- 
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ance of it, ceased opérations, and at once brought this suit for his dam- 
ages. When the suit came to trial, the défendant contended that the 
rise of water in the creeks in the spring and summer of 1894 had 
proven to be so slight that the legs could not hâve been floated down, 
and that, no matter what the défendant had failed to do on its part up 
to September, 1893, on account of the very slight rise during the next 
spring and summer, it would hâve been impossible for the plaintiff 
to bave performed his part of the contract, and to hâve delivered the 
10,000,000 feet of timber for that year at the points of flnal delivery. On 
this question of fact there was a conflict of testimony. A number of 
witnesses testifying for the plaintiff gave évidence of a rise in Febru- 
ary, 1894, and that it was sufiScient for the plaintiff's purpose if it had 
been properly availed of. It was upon the insuiHciency of this testi- 
mony, and because of the conséquent failure of the plaintiff in that 
respect to show that he would bave been able to hâve performed his 
part of the contract, that the trial court directed a verdict for the de- 
fendant. The trial judge said: 

"The plaintiff in this, the second, trial of this case, has endeavored to 
suppiy the deficiency in the testimony on which the appellate court has said 
Its construction of the contract should hâve ended the case. The eiïorts of 
the plaintiff in this trial to strengthen his testimony in this respect hâve not 
been suceessful. They fall short of showing that the tides of 1893-1894 
were such as would hâve enabled the plaintiff to deliver ten million feet of 
lumber in that year at the point of delivery designated in the contract It 
is not such évidence, giving it ail its probatlve force, as would sustain a 
verdict for the plaintiff; and, should a verdict be found by the jury, it would 
be the duty of the court to set it aside, and grant a new trial." 

It was conceded at the second trial that the rise in the creeks in 
1895, 1896, and 1897 had been in ail those years suflficient to bave 
enabled the plaintiff to deliver the logs, and the question was as to 
the extent of the rise in 1894. It was a question of fact diiiicult of 
détermination, because, the work having been abandoned, the logs 
were not actually brought down, except some few which floated ofl of 
themselves; but conceding — although to me it is not altogether clear 
— that the burden of this issue was upon the plaintiff, he produced 
many witnesses to sustain his contention. This issue of fact was one 
particularly within the province of the jury, and most proper to be 
submitted to their détermination, if there was testimony to support 
the plaintiff's contention ; and I do not see how it can be said that, 
if the jury credited the plaintiff's witnesses as to the extent of the 
rise of 1894, it still was impossible that the plaintiff, with strenuous 
effort, might not hâve floated down the logs that he had upon the 
banks of the creeks. The defendant's witnesses may hâve disproved 
this possibility, but, in my judgment, that was a question for the 
jury. 

It would appear that it was on this supposed failure of proof alone 
that the trial judge felt himself obliged to direct a verdict for défend- 
ant; but if it be also argued that there was no proof of any breach 
of the contract by the défendant, and that the plaintiff abandoned it 
in his own wrong, and that the ruling of the trial court was right upon 
that ground, it appears to me that the record contains évidence sufifi- 
cient to go to the jury tending to show that there was an intentioual 



UNITED STATES V. FINE RIVER LOGGING A IMPROVEMENT CO. 907 

failure by the défendant to make the measurements of the logs every 
30 days on the pits of the creek banks to which the timber had been 
hauled from the forests by Chapman. The contract stipulated that 
the défendant would make thèse measurements every 30 days, and 
wonld advance on those measurements at the rate of $7 per 1,000 on 
account of the priée agreed to be paid on final delivery for No. 1 logs 
and |6 per 1,000 on account of No. 2 logs by giving every 60 days 
4 months' acceptances. Thèse settlements were provided in the con- 
tract for the beneflt of the plaintiff, and were known to the parties 
to be essential to the plaintiiï to enable him to perform his part of 
the contract, and it appears to me from the record that there was 
évidence tending to show a deliberate and intentional breach of this 
important stipulation of the contract by the défendant which the jury 
should hâve been allowed to consider. For thèse reasons I hâve been 
unable to agrée with the conclusion that the case was one proper to 
hâve been taken from the jury. 



UNITED STATES v. FINE KIVER LOGGING & IMPROVEMENT CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. October 31, 1898.) 

No. 1,058. 

1. CONTRACTS— CONSTBDCTION— StATKMENT OP QuAKTITT. 

In the construction of a contract of sale which spécifies the quantity 
of the article or thing sold, such si)ecification will be regarded as material 
and determinative, notwithstanding its qualification by "more or less" 
or "about," unless it Is apparent or fairly inferable from other parts of 
the contract that a particular lot of goods was Intended to be sold, or 
enough thereof to satisfy a particular need, without regard to the précise 
quantity, and that the spécification is merely an estimate of the probable 
quantity thereof. 

2. Indians— Timber on Réservations— Right to Cut akd Remove. 

The title to the timber growing or standing on Indian réservations is 
In the United States, and, in the absence of législative authority, Indians 
hâve no right to cut or dispose of it. 

8. Bamb — Contract for Sale dp Timber from Réservation — Limitation as 
to Quantitt. 

It was not the purpose of eongress, by the act of Pebruary IG, 1889 (25 
Stat. p. 673, c. 172), empowering the président, in his discrétion, from yeai- 
to year, to authorize the Indians on a réservation to cut and sell or dispose 
of the dead timber thereon, to permit a few to monopolize the privilège; 
nor can it be supposed that such bas heretofore been the purpose of the 
président, in granting such authority; and where a contract made by 
an Indian to cut and deiiver to a purchaser a certain quantity of timber. 
"more or less" or "about," to be talien from the dead timber on a réser- 
vation, is approved by the président, the quantity stated limits the amount 
which can be sold, or to which the purchaser can obtain title thereunder. 
allowance being made only for small and accidentai variation. 

4. Same— Soit by United States— Rbcovehy of Timber Illegally Sold bt 
Indians. 

The fact that the purchaser had paid for (under such contract) a large 
quantity delivered and received in excess of that stated in the contract, 
does not give him title thereto, and is no défense to a suit for its recovery 
by the government. 
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6. Same— PowBRS OF Government Agents. 

An agent of the government chargea with the duty of supertntendtag 
the cuttlng and removal of timber under siich contracts cannot, by bis ac- 
qulescenee in the delivery of quanti ties In excess of those called for by 
the contracts, bind the government, the pro\'isions of the contract being 
obligatory upon hlm, as well as the parties ttereto. 

6. Samb— Construction of Statute— Dbad Timber. 

The act of February 16, 1889 (25 Stat. p. 673, c. 172), empowering the 
président to authorize the cuttlng aad removal by Indians from their rés- 
ervations of "dead timber, standing or fallen," includes in such désignation, 
not only standing trees that are entirely dead, but also those which are 
so vitally injured that a prudent landowner would cause them to be forth- 
wlth eut to préserve their value. It does not Include living and uninjured 
trees merely because they stand among trees a large proportion of which 
are dead. 

7. CusTOM AND Usage — Affbotino Construction of Statuth — Qbnbrality 

AND UniFORMITY. 

A custom or usage. If ever admissible to affect the construction of an act 
of congress, by altering the ordinary meaning of ordinary words or 
phrases, must be shown to hâve been so prévalent in ail sections where 
the law was to become operative, and so unlversal in such sections, as to 
leave no room for doubt that It was known to the lawmaliers, and that 
the statute was enacted with référence thereto. 

8. United States— Estoppel by Acts op Agent— Scope op Authority to Bind 

THE Government. • 

An agent of the United States chargea with the duty of superintending 
the cuttlng and removal of dead timber from an Indian réservation under 
certain contracts, to the end that no green or growing timber should be 
eut, is vested with a discrétion to détermine whether Injured trees are 
so badly hurt that they ought to be classifîed as dead timber within the 
statute; and the government Is bound by his décision. If made in good 
faith, while exercislng proper care and diligence In the performance 
of his duties. But the parties to such contracts cannot found rlghts upon 
his derelictions of duty, nor obtaln a title to living and uninjured trees, 
the cutting of which was prohibited by law, because he assented to the 
cuttlng or was cognizant thereof. 

9. Samb— Power of Agent to-Lbgalizb Trbsfass. 

Such superintendent could not legalize a trespass committed by the cut- 
tlng of Uvlng trees in violation of the statute by agreeing, after they were 
eut and had thus become "dead timber," that they might pass under the 
contract; and such agreement cannot estop the government from recover- 
Ing the value of such trees. 

10. Indians— Cutting Dead Timber— Rights undeh Approved Contracts. 

It is not unlawful for an Indian havlng a contract, approved by the 
président, to eut and deliver a certain quantity of dead timber from a 
réservation, to employ other Indians to eut and deliver tiin,ber thereunder 
In his name. / 

11. Trover— Damages Rbcovbrablb — Expenses. 

Expenses of a plaintifl: in trover are only recoverable where he actually 
recovers the property, which fact is pleaded in mitigation of damages. 
Where the property is not recovered, his recovery is limited to its market 
value at the time and place of conversion, with Interest. 

13. Indians— Sale of Timber— Payment on Conthact. 

Under the régulations established by the président for the cutting of 
dead timber on Indian réservations, pursuant to the act of February 16, 
1889, 10 per cent, of the proceeds of such timber when sold is required 
to be paid into the poor fund of the tribe. Held, that such a payment 
made directly into such fund by a purchaser, under the terms of his con- 

1 As to estoppel against the United States, see note to Michigan v. Jackson, 
L. & S. K. Co., 16 C. 0. A. 353. 
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tract, was not a payment to the TJnited States, for which such purcliaser 
was entitled to crédit on a recovery by the government against him for a 
wrongful conversion of a part of the timber received and paid for under 
such contract. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

This was a suit which Was brought by the United States, the complaint 
containing nine counts, against the Pine River Logging & Improvement Com- 
pany, Joël B. Bassett, William L. Bassett, John S. PiUsbury, and Charles A. 
Smith, the défendants in error, to recover the value of .^2,005,921 feet of pine 
lumber alleged to hâve been wrongf ully eut and removed from Indian réser- 
vations in the state of Minnesota. The défendants justified the cutting and 
removal of the lumber in question under flve eontraets with Indians, which 
were made under and subject to the provisions of an act of congress approved 
February 16, 1889 (25 Stat. p. 673, c. 172), which provided: "ïhat the prési- 
dent of the United States may from year to year, in his discrétion, under such 
régulations as he may prescribe, authorize the Indians residlng on réserva- 
tions or allotments, the fee to which remains in the United States, to fell, 
eut, remove, sell or otherwise dispose of the dead timber standing or fallen, 
on such réservation or allotment for the sole benefit of such Indian or In- 
dians. But whenever there is reasonable cause to believe that such timber 
has been killed, burned, girdled or otherwise injured for the purpose of se- 
euring its sale under this act, then in that case such authority shall not be 
granted." 

One of the five eontraets under which the défendants justified their action, 
omitting immaterial portions thereof, was as follows: 

"In and for the considérations below named, William Fairbanlis (Indian), 
party of the first part, hereby enters into an agreement with the Pine River 
Logging & Improvement Company (ineorporated), as parties of the second 
part, to eut, haul, and deliver during the season of .1891 and 1892, on the 
Mississippi river, below Lake Winibigoshish, alMut flve hundred thousand 
feet of pine saw logs, to be eut on the Indian réservation from dead and down 
timber, under the supervision of the United States Indian agent, or his depu- 
ties. « • * Said party of the flrst part further agrées that the second party 
will pay to the United States Indian department, or its authorized agents, 
the sum of ten (10) per cent, of purchase priée per thousand feet below named 
for the stumpage of said timber, which shall be deducted from the priée per 
thousand feet named below. As a considération for this agreement, and 
for the above-named services, the Pine River Logging & Improvement Com- 
pany hereby agrées to pay to said first party the uniform price of four and 
*Vioo (?4.,50) dollars per thousand feet, board measure, and one-half scalage 
for ail logs so eut, hauled, marked, and landed in accordance with the fol- 
lowing terms, viz.: AU moneys to be paid to the United States Indian agent, 
and to be paid so that the amounts will not exceed the folio wing payments: 
ïhree (3) dollars per thousand feet up to the close of the logging season, 
when ail iogs are banked and scaled, and the balance of one and 5o/j^(,o 
($1.50) dollars per thousand feet sixty days thereafter. * * * 

"Signed and dated at Lake Winibigoshish, Minnesota, this 27th day of Oc- 
tober, A. D. 1891. 

Ws 
"William X Pairbanks. 
mark, 

"Pme River Logging & Improvement Company, 
"By C. A. Smith, Secty. 

"State of Minnesota, County of Itasca, ss.: 

"On this 27th day of October, A. D. 1891, before me personally appeared 
William Fairbanks, who, being duly sworn, déposes and says: That he is 
of Indian descent; that he has been, and now is, living upon and enjoying 
the privilèges of the Mississippi Indian réservation, and, as such, Is entitled 
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to the rlghts and considérations as granted him by the government of the 
United States. 

Us 

"William X Fairbanks. 

mark. 
"A. E. Rogers, 

"Notary Public, Minnesota. 
"* , • * * « 

"Agreeably wlth authorlty of the président indorsed November 24, 1891, 
on department letter to hlm of November 16th, 1891, the witbin contract is 
hereby approved. T. J. Morgan, Commissioner. 

"Department of the Interlor, 

"November 27tli, 1891. 

"Approved: John W. Noble, Secretary." 

Two other contracts of a sîmllar character, with the Fine River Logging 
& Improvement Company, were Introduced, which were approved by the 
secretary of the Interior on the same day and in the same form as above. 
One of thèse contracts authorlzed the cutting of "about one million feet more 
or less of plne saw logs, to be eut on the Indian réservation from dead and 
down timber," and the other the cutting of "about flve hundred thousand feet 
of pine savf logs to be eut on the Indian réservation from dead and dovra tim- 
ber." Two other contracts were introduced as a justification, which were 
of the same character as the one above quoted, and were approved by the 
secretary of the Interlor on the same day and in the same form, but thèse 
contracts were made by Indians with 3. B. Bassett & Co., a firm composed of 
the défendants Joël B. Bassett and William h. Bassett One of thèse latter 
contracts authorized the cutting of "two hundred fifty thousand feet, more 
or less, of pine saw logs to be eut on the Indian réservation from dead and 
down timber," and the other authorized the cutting of "flve hundred thousand 
feet, more or less, of pine saw logs to be eut on the Indian réservation from 
dead and down timber." There were a verdict and judgment below in favor 
of the défendants, to réverse which the TJnited States has sued out a wrlt of 
error. 

John E. Stryker, for the United States. 

J. B. Atwater (E. G. Hay, Wm. H. Bennett, and A. Ueland, on the 
brief), for défendants in error. 

Before SANBORN and THAYEE, Circuit Judges, and SHIRAS, 
District Judge. 

THAYER, Circuit Judge, af ter stating the case, as above, delivered 
the opinion of the court. 

The answer which was flled by the Pine River Logging & Improve- 
ment Company (hereinafter termed the "Logging Company") admitted, 
in substance, that under and by virtue of the three contracts between 
itself and Lidians, vv'hich are referred to in the foregoing statement, 
it had received into its possession, and had converted into lumber, and 
ultimately sold, an amount of pine saw logs eut upon Indian réserva- 
tions, which had yielded in the aggregate 13,463,400 feet of lumber, 
board measure. The défendants Joël B. Bassett and William L. 
Bassett likewise admitted, in substance, that under the two cootiacts 
with Indians above referred to which they had succeeded in obtaining, 
they had received and converted into lumber, and sold, an amount of 
pine saw logs eut upon Indian réservations which had yielded in the 
aggregate 4,136,860 feet of lumber, board measure. In other words, 
it M'as disclosed by the pleadings that under the five contracts with 
Indians above described, which together authorized the cutting and 
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removal of dead and down timber to the amount of 2,750,000 feet, 
"more or less," or "about," the défendants had actually received from 
Indians with whom they had severally entered into the contracta 
aforesaid no less than 17,600,260 feet of lumber in the shape of pine 
saw legs, the same being logs that had been eut on Indian réserva- 
tions, and removed therefrom. The évidence in behalf of the gov- 
ernment tended to show that a much greater amount of lumber, to 
wit, 22,000,000 feet, had been eut and removed under an authority 
claimed to hâve been conferred by the aforesaid contracta. In view 
of thèse facts, the government, by its counsel, asked the f ollowing in- 
struction, which was refused: 

"The contracts under -whicti it is claimed thèse logs were eut provided for the 
cutting of a total of 2,750,000 feet of logs from dead and fallen trees. The 
amounts named In the five contracts are qualified by the words 'about' and 
'more or less.' I charge you that the amounts named In the contracts are a 
material part thereof, and the addition of the quaJifying words 'about' and 
'more or less' is only for the purpose of provlding against accidentai varia- 
tions arising from slight and unimportant excesses or deflciencies. The tim- 
ber eut in excess of the amount stipulated beyond such accidentai variations 
was illegally eut and removed, whether eut from dead or llving trees." 

The first question, therefore, which deserves considération, is wheth- 
er an error was committed in refusing the foregoing instruction. 

When an agreement is entered into to sell and deliver a certain 
quantity of an article, the amount speciiied is often regarded as ma- 
terial and determinative of the amount sold, notwithstanding the use 
of the qualifying words "about" or "more or less" in connection with 
the amount specifled. In many cases the use of such qualifying 
words in connection with some speciiied quantity is merely intended 
to cover the case of a slight variation in quantity, which may be due 
either to accident, or to an inhérent difficulty in making a delivery of 
the précise quantity sold. Indeed, it seems to be well settled that, 
when a specified quantity of an article or thing bought or sold is men- 
tioued in a contract, the amount named will always be regarded as 
material and determinative, notwithstanding the use of the qualifying 
phrase "more or less," except in those cases where it is apparent or 
fairly inferable from other parts of the agreement that a particular 
lot of goods was intended to be sold without référence to the précise 
quantity, or enough thereof to satisfy a particular need or to answer a 
given purpose. In the latter class of cases the spécification of a par- 
ticular quantity with the qualifying phrase "more or less" amounts to 
no more than a rough estimate of the probable quantity, which, in 
the absence of fraud, is net regarded as binding on either party. 
Brawlev v. U. S., 96 U. S. 168; Norrington v. Wright, 115 U. S. 188, 
204, 6 Sup. et. 12. 

The five contracts that are involved in the case at bar contain no 
provisions from which it can be reasonably inferred that the several 
quantifies of lumber therein specifled were not intended to be determi- 
native of the amount to be eut and delivered, or which would justify 
the conclusion that the amount to be delivered was to be determined 
by other circumstances. Tested by the contracts themselves, the in- 
ference is plain that the stipulation as to quantity is as material and 
obligatory upon the parties as any other stipulations which the con- 
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tracts contain, and that the qualifying words "about" and "more or 
less" were inserted to cover sliglit variations from the amounts speci- 
fied in the several contracts, which could not well be avoided in mak- 
ing the deliveries. This conclusion is supported by other considéra- 
tions. Until the passage of the act of February 16, 1889, quoted 
above, in relation to dead and down timber, no right had ever been 
conferred upon Indians residing on Indian réservations to eut and 
dispose of the timber standing or growing thereon. It was a well- 
established doctrine then, as it is now, that the fee to ail lands em- 
braced in Indian réservations is vested in the United States; that the 
Indians residing thereon hâve merely a right of occupancy; and that 
they are not entitled to eut and sell timber without express législative 
sanction. U. S. v. Cook, 19 Wall. 591; Beecher v. "VVetherby, 95 
U. S. 517. The act in question, which authorized the cutting and 
removal of dead and down timber, under such régulations as might 
be prescribed by the président, was passed for the double purpose of 
preventing such timber from going to waste, and at the same time pro- 
viding lucrative employment for such Indians residing on réserva- 
tions as might désire to take advantage of its provisions. It must 
be presumed from the nature of the law, and the class of persons to 
whom it relates, and whom it was intended to beneflt, that it was 
the intention of congress that such profit as might be realized from 
the sale of dead and down timber should, as far as possible, be shared 
alike by ail reputable Indians residing on a réservation; that equal 
opportunities to eut and remove the dead and down timber found 
thereon should, at least, be afforded to ail; and that, in administering 
the act, care should be taken by the executive department of the gov- 
ernment in granting licenses for the removal of timber, so that a few 
favored individuals, backed by large means, might not be able to ap- 
propriate ail the benefits of the act, to the exclusion of the many. It 
must also be presumed that the law has heretofore been administered 
by the executive department of the government, or, at least, that the 
intention has been to administer it, in accordance wlth the législative 
purpose last expressed. Inasmuch, then, as the approval by the 
président of the flve contracts now in question in efifect conferred on 
a few persons the right to appropriate ail the dead and down timber 
that might be found on certain lidian réservations; if it be true, as 
is contended, that the stipulations as to quantity therein contained are 
immaterial and meaningless; and inasmuch as one of the main objecta 
of the law would be defeated by granting to a few favored individuals 
a roving commission of that character, — it is not reasonable to suppose 
that any such authority was intended to be conferred when such con- 
tracts were approved by the président. It is altogether probable 
that the provisions found in the several contracts, limiting the total 
quantity of timber to be eut to 2,750,000 feet, were regarded by the 
executive department of the government as material and obligatory, 
and that the agreements were approved by the président upon that 
theory. Viewing the contracts, then, in the light of well-established 
rules applicable to their interprétation, and also in the light of the 
statute under which they were executed, it is clear, we think, that the 
quantity which could be lawfully eut and removed was deflnitely 
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fixed by the contracta, and that tliere was no warrant ia law for cut- 
ting an amount of timber which was to any considérable extent in 
excess of the prescribed quantity. 

In opposition to tlie foregoing views, and as a reason why the de- 
fendants should not be held accountable for their logical consé- 
quences, it is urged, in substance, that the défendants hâve already 
paid the contract price for such timber as was taken in excess of the 
prescribed quantity; that the timber was also delivered to them by 
the agents of the United States; and that the position now assumed 
by the government is "one of rank injustice" to its citizens. Concern- 
ing thèse several statements, it is sufficient to observe that the timber 
which was eut and removed from the réservation in excess of the 
prescribed quantity belonged to the United States, and that it bas 
never as yet been paid for the same. The contracts which were ap- 
proved by the président amounted to no more than a license to receive 
and appropriate a certain quantity of timber, and to pay the agreed 
price for the cutting and removal thereof to certain Indians. The 
transaction on the part of the government was, in substance, a gift of 
a certain amount of timber to certain Indians. Ail the timber which 
was appropriated in excess of the stipulated amount was wrongfully 
taken, and such payments therefor as may hâve been made by the 
défendants to third parties by whom the timber was wrongfully eut 
and removed cannot be permitted to préjudice the right of the United 
States to recover its value. Moreover, no agent or oiïicer of the 
United States who was on the ground when the deliveries took place 
had a shadow of authority to sanction a delivery of timber to any con- 
sidérable amount, in excess of the quantity specifled in the several 
agreements, under color of which the timber had been eut and re- 
moved. Thèse agreements were as obligatory upon ail agents and 
ofiicers of the government who were concerned in the deliveries as 
they were upon the parties to the several agreements, and none of the 
agents or offlcers there présent were vested with the power either to 
alter or modify their provisions with respect to the quantity of timber 
that might be delivered, or to estop the United States from asserting 
its rights by any act of omission or commission. Whiteside v. U. S., 
93 U. S. 247, 257; In re Floyd Acceptances, 7 Wall. 666; Bowe v. 
U. S., 42 Fed. 761, 778. 

Neither do we perceive that the plea of good faith, which is so 
earnestly urged in behalf of the défendants, can be of any avail, or is 
entitled to serions considération. Ail of the défendants, except John 
S. Pillsbury and C. A. Smith, were parties to one or more of the con- 
tracts, under color of which the timber was received and appropri- 
ated. They do not occupy the position of innocent third parties, who 
bought and paid for the logs after they had been removed from the 
réservation, and had entered the market, but they received and paid 
for the same with full knowledge of every provision which the con- 
tracts contained, and with full knowledge that, under licenses permit- 
ting the removal of dead and down timber to the amount of 2,750,000 
feet, they were certainly receiving more than six, and possibly as 
much as eight, times that amount. As they cannot be heard to plead 
ignorance of the law as an excuse for their misconduct, the pretense 
89 F.— 58 
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that the action of the government savors of injustice when it seeks to 
compel them to pay for property which they hâve wrongfully taken 
and appropriated is entitled to little weight. On this branch of the 
case, therefore, we are constrained to hold that the instruction here- 
tofore quoted contained a correct déclaration of the law applicable to 
the case, and that it should hâve been given. 

Another controversy of much importance arose on the trial below, 
and bas been renewed hère, concerning the meaning of the phrase 
"dead timber." Counsel for the government appears to hâve taken 
the extrême view that a dead tree, within the meaning of the statute, 
was one which was utterly destitute of vitality, at least in its trunk 
and branches. On the other hand, the défendants contended, and 
their view was substantially adopted by the learned judge of the trial 
court, that trees should be esteemed dead if they were injured by are 
or other cause so "that they will die within a reasonable period, al- 
though at the time they are living, and bave green tops and other 
signs of life." A further contention of the défendants, which was 
also sustained by the trial judge, was to the effect that even living 
trees which were unaffected by flre or other casualty might be prop- 
erly classed as dead trees, provided they were found standing in a 
clump of trees a large number of which were so badly injured by lire 
that they would die within a short time. This latter contention of 
the défendants was based upon testimony, which was offered by the 
défendants, and objected to by the government, to the effect that lum- 
bermen generally regarded and classifled uninjured living trees, thus 
situated in the midst of dead trees, as themselves dead, or as included 
by the phrase "dead timber." 

We are of opinion that the position assumed by the government 
was not tenable. If the phrase "dead timber" should be held to 
include only such trees as are utterly destitute of vitality in their 
trunks and branches, it would probably happen that much valuable 
timber would be lost, and that one object of the statute which is now 
under considération would be frustrated by waiting for such a state 
of decay to be reached. In the course of a single season a tree might 
become to a large extent valueless for the purpose of making lumber, 
although at the commencement thereof it manifested considérable 
signs of life, and, if it had been then or previously eut, would hâve 
yielded a goodly quantity of lumber. In this respect the law should 
be given a reasonable interprétation, having in view the purpose of 
the lawmaker. 

While, for the reasons last indicated, we are not able to adopt the 
extrême view advocated in behalf of the government, we are equally 
unable to assent to the proposition that, under the provisions of the 
act hère in question, living and uninjured forest trees may be classed 
as "dead timber," provided they stand among other trees many of 
which are so badly hurt that they will die in a short time. It is 
hardly necessary to observe that, if the phrase "dead timber" was 
thus interpreted, it would afford a convenient excuse for stripping 
Indian réservations of a large amount of the living timber at présent 
standing or growing thereon, since, in view of the frequency of forest 
ôres at certain seasons of the year, it is probably true that many of 
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the large bodies of timber found on Indian réservations are inter- 
spersed more or less thickly with trees which bave been injured so 
badly by fire tbat they will sbortly die. Under tbe instructions 
which were given by the trial court, such bodies of timber could be 
entirely removed under licenses granted to eut "dead and down tim- 
ber," on a simple showing by the licensees that a large number of the 
trees found on such tracts had been so badly injured by are that they 
would most likely die. It is hardly probable, we think, that congress 
foresaw and intended an interprétation of the phrase "dead timber" 
which would lead to such a resuit. The phrase was doubtless used 
by the lawmaker in its ordinary sensé, to describe timber which was 
practically lifeless or mortally hurt, and in such a state of decay that 
a prudent landowner would ordinarily direct it to be forthwith eut to 
prevent a further détérioration in value. 

The testimony on which the défendants found their claim that the 
phrase "dead timber," as used in the statute, comprehends living and 
uninjured trees in a certain situation, was clearly inadéquate, we 
think, to support a finding by the jury that the phrase "dead timber" 
had acquired the meaning imputed to it by the défendants, and that it 
was used in that sensé by congress, by reason of a well-known 
custom or usage prévalent throughout the United States, or préva- 
lent throughout a large portion of the United States. No attempt 
was made at the trial to show the territorial extent of the alleged 
practice of classifying living trees as dead trees, nor to prove that 
such practice was uniform among ail classes of people, even in the 
locality where the practice was said to prevail. The testimony on 
this head was, in substance, that lumbermen in a given locality were 
in the habit of speaking of a clump of trees, the greater portion of 
which had been killed or badly injured by fire, as "dead timber." One 
witness testifled, in substance, — and his testimony may be taken as 
a fair sample of the residue of the évidence on this point, — that, if 
called upon to examine a 40-acre tract of timber, he would report 
the tract as dead timber, although he would by no means term the 
living trees dead trees, if he found that the greater portion of the 
trees had been destroyed by flre. Assuming the several statements 
of the witnesses to be true, they were not sufflcient, in our judgment, 
to control the interprétation of a public statute to the extent of giv- 
ing to certain words therein found a meaning which was clearly op- 
posed to their ordinary signification. The proper office of a custom 
or usage is to explain the meaning of a private contract which is so 
vague or uncertain that the intent of the parties thereto cannot be 
determined without the aid of such extrinsic évidence. Barnard v. 
Kellogg, 10 Wall. 383; Kobinson v. U. S., 13 Wall. 363. And, wliile 
it may be that proof of a custom or usage is sometimes admissible to 
aid in the construction of a statute as well as a private contract, yet 
when it is offered for that purpose, and with a view of altering the 
ordinary meaning of ordinary words or phrases, the évidence cou- 
cerning the usage ought to show that it was prévalent in ail sec- 
tions where the law was to become operative, and was so far uuiversal 
in the sections where it prevailed, as to leave no room for doubt that 
the usage was known to the lawmaker, and that the statute which it 
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serves to modify was enacted with référence thereto. Gîving to thé 
évidence which was adduced in the case at bar its full weight, it was 
insufficient to establish a usage of that cliaracter. We are o£ opin- 
ion, tlierefore, that tlie tria] court erred in permitting the jury to flnd 
that a custom or usage existed which would serve to change the 
ordinary meaning of the phrase "dead timber" so as to make it in- 
clude living and uninjured trees. Thèse latter words, as heretofore 
intimated, when used with référence to standing timber, should be 
held to include only such trees as are in fact lifeless, and those which 
are in such a state of decay in conséquence of flre or other casualty 
that a prudent landowner would cause them to be eut forthwith, to 
prevent a further détérioration in value. 

A question also arose in the trial court concerning the extent to 
which the government would be bound by the acts of its logging 
superintendent, one T. W. Tidd, who had been designated by the de- 
partment of the interior to supervise the cutting and removal of tim- 
ber under the flve contracta now in question. Certain exceptions 
were taken to the charge of the trial judge on this point, which bring 
the question before this court for considération. The duties devolved 
upon the aforesaid oflQcer by departmental rules and régulations were 
"to go into the woods with the loggers, and superintend and direct 
their labors, to the end that no green or growing timber may be eut, 
and that no live trees are damaged in any manner so as to cause them 
to die, that they may be marketed under the provisions of the act in 
question, and to inspect the scaling of the logs." 

The instructions which were given on this head were to the follow- 
ing effect: First, that if, without conspiracy or procurement on the 
part of the défendants, certain timber was wrongfully eut by loggers, 
with the approval and under the oversight of the logging superintend- 
ent, by reason of his mistaken view of the terms of the contracts or 
the character of the timber, such action on the part of the govern- 
ment's représentative would bar a recovery against the défendants for 
the timber so unlawfully eut; second, that if living timber was wrong- 
fully eut by Indians under color of the contracts, without the knowl- 
edge or approval of said superintendent, then the government could 
recover the stumpage value of the living or green timber so eut, less 
ten per cent, although such timber was not eut by reason of a con- 
spiracy among the défendants to obtain the same, or by their procure- 
ment. 

After declaring the law in the manner last indicated, the court 
made the following sta'tement, hereafter referred to as the third in- 
struction: 

"The government appointed its own agent for the purpose of supervlsing 
and overseeing the cutting of this timber; so that if timber was ctit by the 
loggers of the character which the government agent dii-ected the loggers to eut, 
or assented to their cutting under the contract, the government would before- 
closed with respect to ail such timber. The government is bound by the action 
of its représentatives just the same as any other person would be who appointed 
an agent to look after his own interests and matters. But the loggers would not 
hâve the rlght to eut green timber of the character not descrlbed; and, if 
they did that without the Isnowledge or consent of the government repré- 
sentative,— dld It wrongfully, and without his knowledge or assent,— they 
would get no title to the logs, and they could not dellver any title to the de- 
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rendants, even though the défendants might be Innocent of any participation 
lu It" 

The exceptions wbich were taken by the government were ad- 
dressed to the first of the foregoing instructions, and to that portion of 
the third instruction which has been placed in italics. The first of thèse 
instructions might be upheld if the court intendéd to say, and was 
understood as sajing, that the government was not entitled to recover 
for timber eut and removed from the réservation, in those instances 
where, as the resuit of honest mistakes of judgment on the part of the 
logging superintendent which were committed while he was giving due 
attention to the performance of his oiBcial duties, certain injured 
trees were classified as dead timber, and removed, which in fact 
ought not to hâve been so classified. If thns understood, the instruc- 
tion was substantially correct. The détermination of what timber 
was "dead timber," in the eye of the statute, as that phrase has here- 
tofore been deflned, involved the exercise of judgment and discrétion 
on the part of the logging superintendent; and, as he had been ap- 
pointed to décide such questions, his décisions thereon, if made in 
good faith, after the exercise of due diligence to advise himself con- 
ceming the character of the timber wbich was being eut and delivered, 
ought to be regarded as binding upon the government. Elliott v. 
Railway Co., 40 U. S. App. 61, 21 C. C. A. 3, and 74 Fed. 707; Lewis 
v. Eailway Co., 49 Fed. 708; Wood v. Eailroad Co., 39 Fed. 52, and 
cases there cited. 

The third instruction shows, however, that the learned trial judge 
intendéd to concède, and was doubtless understood as conceding, 
to the logging superintendent, a greater authority to bind the govern- 
ment than is last indicated. The instruction contained a statement, 
in substance, that the government was bound by the actiçn of its 
logging superintendent to the same extent that a private individual 
would be bound by the actions of his agent, and that if timber was eut 
by direction of the logging superintendent, and with his assent, the 
government was foreelosed as to such timber, provided the défendants 
had done nothing to influence his conduct. This left the jury at 
liberty to infer that 'the government could not recover the value of any 
living or green timber that had been eut with the knowledge and with- 
out objection on the part of the logging superintendent, although it 
was manifest that he had been guilty of a gross and willful neglect 
of his ofiQcial duties, and had made no pretense of discharging them 
in accordance with law. In other words, it left the défendants at full 
liberty to profit by derelictions of duty on the part of a public ofiScer, 
provided they had not caused or inspired such conduct on his part. 

For the reasons already indicated, the exceptions to the instructions 
now under considération were well taken. It is well-established law 
that the United States is not liable to individuals for, and is not 
affected by, the unauthorized acts of its officers, nor for their misfea- 
sances or lâches. Gibbons v. U. S., 8 Wall. 269, 274 ; Minturn v. U. S., 
106 U. S. 437, 444, 1 Sup. Ct. 402; Hart v. U. S., 95 U. S. 316; U. S. 
V. Kirkpatrick, 9 Wheat. 720; Stansbury v. U. S., 8 Wall. 33; Moffat 
v. U. S., 112 U. S. 24, 5 Sup. Ct. 10. The défendants well knew that 
no executive ofiicer of the United States, not even the président him- 
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self, could authorke the cutting and removal of living and uninjured 
timber standing on public lands, including Indian réservations, the 
fee to which is in the United States, because such acts had been 
prohibited by a public statute (Eev. St. U. S. § 5388), and were net au- 
thorized by the act of February 16, 1889 (25 Stat. c. 172), in relation 
to dead and down timber. They were also well aware that one of 
the duties imposed on the logging superintendent was to see that no 
green or growing timber was eut or injured, and that they could only 
seek shelter behind the décisions of the superintendent, in those cases 
where it was properly within his province to détermine whether 
injured trees were so badly hurt, and liable to détérioration in value, 
that they ought to be classifled as dead, and immediately eut. The 
défendants, therefore, should hâve been held liable for the value of 
ail living and uninjured trees whieh were eut and removed, and ulti- 
mately came into their possession, irrespective of the action of the 
logging superintendent, for the reason that he had no power to vest 
them with a title to such timber. 

In line with the view which appears to hâve been entertained by the 
trial court coneerning the authority of the logging superintendent 
to bind the United States, the jury were further instructed, in sub- 
stance, that, where green trees had been eut by loggers without the 
knowledge of the superintendent, he could, after discovering that they 
had been wrongfuUy eut, bind the government by consenting that 
such timber might go in under the contract, because, when living trees 
were once eut, they were then "dead and down timber." We think 
that this instruction was erroneous, for the reason that the superin- 
tendent had no power to legalize a trespass, and estop the govern- 
ment from recovering the value of such timber. 

The remaining questions which the record présents are of less mo- 
ment, aàd will be notieed on this occasion simply for the reason that 
they may arise on a second trial. It seems that some évidence was 
offered during the progress of the trial which tended to show that 
three Indians had eut a certain amount of timber on the réservation 
without having any contracta of their own which permitted them to 
do so; that such cutting had been done, however, under color of 
authority conferred by two of the contracts heretofore mentiongd; 
that, with the assent of the owners of those contracts, the logs had 
been delivered to the défendants as if eut by the contractors them- 
selves, to diseharge their own obligations under said contracts; and 
that the owners of the contracts, had received payment for the logs 
as if eut by themselves with the knowledge and implied assent of the 
logging superintendent. With référence to this subject, the court 
charged the jury, in substance, that, while the contracts in suit were 
not assignable, yet that the owners of the contracts would bave the 
right to employ other persons to eut for them under the contracts- 
and that whatever agreement they might make between themselves 
and their employés to that end would be a matter of no concern to 
any one except themselves. We perceive no error in giving this in- 
struction. The owners of the several contracts did hâve the right to 
employ other persons to eut for them the amount and kind of timber 
specified therein. The employment of persons for that purpose was 
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not tantamount to an assignment of the contracts, and was not unlaw- 
ful. 

On the trial below, the government asserted a right to recover aa 
damages for the wrongful cutting of its timber, not only ,the value of 
the timber, but the expenses which it had incurred in identifying and 
recovering the same. This contention was overruled, and an excep- 
tion was saved. The proof shows that the logs in contre versy were 
flrst seized by the United States on the bank of a stream in northern 
Minnesota, where they were deliverable, and that under certain agree- 
ments between the United States and the défendants, which were fully 
explained in U. S. v. Fine River Logging & Improvement Ck)., 49 U. S. 
App. 24, 24 C. G. A. 101, and 78 Fed. 319, when this case was formerly 
bef ore this court, the United States, without waiving any of its rights, 
released the logs that had been seized, and permitted the défendants 
to raft them to the city of Minneapolis, where they were sawed into 
lumber. The lumber was eventually sold by the défendants, as the 
government claimed, without its consent and wrongfully. The ex- 
penses which the government sought to prove on the trial were such 
as it had incurred, after the wrongful seizure and release of the logs, 
in hunting up évidence to establish its case. 

The rule permitting a plaintiff in an action of trover to hâve an 
allowance for expenses by him incurred in recovering property that 
has been wrongfully taken seems to hâve been applied heretofore 
only in those cases where the property is actually recovered by the 
plaintiff, and such recovery is pleaded by way of mitigation of dam- 
ages. When the damages are thus mitigated, the plaintiff is per- 
mitted to recoup his necessary expenses in recovering the property; 
but where there has been no eventual recovery of the property by the 
plaintilï, and he is compelled to take its value, as in the case at bar, 
the better view seems to be that the recovery is limited to the market 
value of the property at the time and place of conversion, and interest. 
Ewing V. Blount, 20 Ala. 694; Collins v. Lowry, 78 Wis. 329, 47 N. W. 
612; Cattle Co. v. Hall, 33 Fed. 236, and cases there cited; 3 Suth. 
Dam. (2d Ed.) § 1141. No error was committed, therefore, by the 
trial court, in excluding the évidence as to expenses that had been in- 
curred by the United States which it sought to introduce. 

Under régulations which hâve been established by the président 
of the United States for cutting dead and down timber on Indian réser- 
vations, pursuant to the act of February 16, 1889, Indians who obtain 
licenses to eut such timber are required to pay 10 per cent, of the 
gross proceeds of ail dead and down timber eut and sold, to the poor 
fund of the tribe, to aid in the support of old, sick, and helpless mem- 
bers of the tribe. The contracts involved in the case in hand recog- 
nized the existence of this régulation, and, in accordance therewith, 
provided for the payment of 10 per cent, of the purchase price of ail 
timber eut and removed, to the United States Indian department. 
Ten per cent, of the purchase price for ail timber received under color 
of the contracts was accordingly paid by the défendants to the proper 
Indian agent, and the trial court chargea that the défendants were 
entitled to a crédit therefor in assessing the damages for green and 
living timber which was found to hâve been wrongfully eut and re- 
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moved. We feel constrained to hold that thîs instruction was ewo- 
neous. If the défendants received and disposed of living and unin- 
jured timber which was wrongfully eut, they are liable to the govern- 
ment for its full value. We are unable to perceive any légal ground 
upon which payments that they may hâve made into the Indian poor 
fund for the support of indigent Indians can be accepted or regarded 
as payments made to the United States for its benelit. Such pay- 
ments stand on the same footing as a payment made to a third party, 
inasmuch as the government received the money simply as a trustée 
for the beneflt of poor Indians, and has doubtless expended it for their 
beneflt. 

Another question was raised at the trial, and an exception was duly 
saved, which will be noticed briefly, because it has been discussed in 
the briefs, although it is not distinctly raised by the assignment of 
errors. The question is whether the trial court, at the conclusion of 
the government's testimony, properly required it to elect whether it 
would take the value of the logs in controversy at the place where 
they were originally seized, — that is, in northern Minnesota, — or, in 
lieu thereof, would take the value of the lumber which was made 
therefrom at the eity of Mnneapolis, at which place, as it was claimed, 
the lumber was wrongfully sold. The trial court ruled, in substance, 
that, after the government had elosed its case, it was no more than 
reasonable to require it to state at what place and time it would elect 
to hâve its damages assessed, because it could not recover the value 
of the logs and also the value of the lumber made therefrom, and 
because it would be unnecessary to enter upon a long inquiry as to 
the cost of rafting the logs to Minneapolis, and sawing them, provided 
it determined to take the value of the logs in northern Minnesota, 
and to hâve its damages assessed at that time and place. We fully 
concur in the views of the trial judge on this point, and are unable to 
see that the ruling in question placed the government at any disad- 
vantage, or prejudiced its rights to any material extent. 

The government further insists that the trial.court erroneously re- 
fused to permit one of its witnesses to détail a conversation which 
he had with a person by the name of Galbreath, who was a foreman 
of one of the logging camps where a portion of the logs in contro- 
versy were eut, which conversation occurred at the camp during the 
winter of 1891 and 1892, and related to the character of the timber, 
whether living or dead, which was being eut. It also complains be- 
cause one of its witnesses was not allowed to answer the question 
whether he regarded trees which had been burned from six inches to 
six feet from the butt upwards as dead timber; also because another 
witness was not allowed to describe the eflect which a flre running 
through his land had had upon the timber growing thereon. We 
think it is manifest that the last two complaints are not well founded, 
because the proposed testimony was irrelevant and immaterial. Con- 
cerning the statements made by the foreman, Galbreath, there is 
more room for controversy; but, upon the whole, we hâve concluded 
that it was not shown that the statements in question were so coïnci- 
dent with an act which was being done at the time by Galbreath as 
to constitute them a part of the res gestse, and it is clear that they 
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were not admissible on any other ground. It is most probable, we 
think, that the statements related to what had been done previously, 
and would bave proven to be merely narrative of a past transaction, 
and inadmissible for that reason. 

It résulta from what has been said that the judgment must be re- 
versed, and the cause remanded for a new trial. It is so ordered. 



UNITED STATES, to Use of HEISE, BRUNS & CO., v. AMERICAN BOND- 
ING & TRUST CO. OF BALTIMORE CITY. 

(Circuit Court, D. Maryland. February 2, 1898.) 

1. Bond dp Contkactob — Pbocurbmbnt by Misreprebentation — Riohts of 

Matbrial Man. 

A Company proposing to act as surety on the bond of a government con- 
tracter asked a firm whether they knew of any outstanding liabilities 
on the part of the contracter, to which the firm replied in the négative, 
though the contractor at the tJme owed money to the firm. It was 
partly owing to this reply that the company signed the bond. The firm 
thereafter supplied the contractor with materials for the worlt, In reli- 
ance on the security furnished by the bond, which was conditioned on 
full payment of worli and materials. Payments were made by the con- 
tractor to the firm, nearly suffleient In amount to cover the cost of thèse 
materials, but they were applied ,on the pre-exlsting debt. Held, that 
the firm could not recover on the bond. 

2. Samb. 

It is immaterial that the inquiry made of the firm was accompanied by 
a statement that the reply would be held strictly private and confidential, 
and as not mailing the firm in any way responsible. 
8. Samb— Releasb of Surety— Extension of Time. 

A .material man cannot recover on a government contractor's bond 
conditioned that the contractor shall maiie full payment to ail persons 
Bupplying materials, if he has extended the time of payment by taking 
notes due after the termination of the contract, as it deprives the surety 
of the opportunity of compelling appropriation of the payments as made 
for claims for materials. 

Tried before the court without a jury. 

Fielder G. Slinglufï and Wm. T. Donaldson, for complainants. 
Cowen, Cross & Bond, John L. J. Lee, and R. B. Tippett, for défend- 
ant. 

MOERIS, District Judge. This is a suit by Heise, Bruns & Co. 
against the American Bonding & Trust Company, as surety for Minor 
& Bro. Minor & Bro., on June 12, 1895, contracted with the United 
States to erect a hospital building at Ft. Myer, Va., for the sum of 
$18,200, and gave a bond, dated June 1-3, 1895, in the penalty of 
$6,500, with the American Banking & Trust Company (now the Ameri- 
can Bonding & Trust Company of Baltimore City), as surety, for the 
performance of the contract, and conditioned also that the contractors 
would "make full payments to ail persons supplying them labor or 
materials in the prosecution of the work provided for in said contract." 
This clause was inserted in accordance with the provision of the act 
of congress approved August 13, 1894. Minor & Bro. performed 
their contract with the United States, and received payment in full; 
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but they owe Heise, Bruns & Co. $2,474.51 for the materials furnished, 
having paid nothing on that account. Several défenses to this action 
liave been interposed. It appears in évidence that, prior to tbe giving 
of the bond sued on in this case, Minor & Bro. made application, April 
9, 1895, to the défendant company, to become surety for them to the 
estent of |35,000 on the preliminary bond required of bidders for 
government contract work. The terms of the preliminary bond are 
that, in case the contract is awarded to the bidder, the surety will 
sign the required bond for the performance of the contract. Before 
agreeing to become surety on the preliminary bond, with the obliga- 
tion to sign the final bond, the défendant company made inquiries as 
to the business standing of Minor & Bro., by sending printed questioiis 
to the persons to whom Minor & Bro. referred the company, and, 
among others, to the plaintiffs, Heise, Bruns & Co., themselves. The 
plaintiffs made favorable answers to the questions; and to question 
No. 13, — "Are you aware of his [meaning Minor & Bro.] being at 
présent under any debts or liabilities whatever?" the answer -was, 
"I do not;" and to question No. 14, "Has he been prompt in paying 
ordinary debts?" they answered, "Yes." This paper was dated April 
6, 1895, and the fact was that on that date Minor & Bro. owed Heise, 
Bruns & Co. $3,196.78, of which $2,886 was represented by four unma- 
tured promissory notes, and |310.78 was a balance on open account. 
The notes then running were in grèat part renewals of previous notes, 
given in January, 1895. The testimony of the président of the défend- 
ant company shows that thèse answers of Heise, Bruns & Co. in- 
fluenced the officers of the company in assuming the suretyship, aitd 
that a full disclosure of the facts would hâve led, at least, to a fuUer 
investigation of the circumstances of the indebtedness, with the resuit, 
probably, that the company would hâve declined the risk. The testi- 
mony of the plaintiffs tends to show that, in supplying the materials 
for which this suit is brought, the plaintiffs relied, not upon the com- 
mercial crédit of Minor & Bro., but upon this bond. Mr. Shelley, the 
plaintiffs' agent, who made the transaction, testified that he submit- 
ted an estimate for supplying certain material for the hospital build- 
ing, amounting to $1,985.37, and, when Mr. Minor accepted his priées, 
he asked him in référence to payment, and Minor said it would be ail 
right, that the American Bonding & Trust Company was on his bond 
to pay ail bills, and there would be nothing to l'ear; and then witness 
said, " 'Under those considérations, I will take it;' * * * and the 
understanding was, if he got money, he would pay us money on ac- 
count of this building." 

Minor & Bro. performed their contract with the government, and 
received the contract price, the final payment being June 15, 1896; 
and on July 24, 1896, being insolvent, Minor & Bro. made a deed of 
assignment. They owed at that date to Heise, Bruns & Co., in ail, a 
balance of $3,517.48, for materials furnished for several différent 
buildings, of which $2,474.51 was for the materials furnished for the 
hospital building, being the mill work mentioned in the original esti- 
mate, and other spécial work. It appears, therefore, that although 
the materials were supplied from July, 1895, to May, 1896, and pay- 
ments were made by the government to Minor & Bro. from month to 
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month, nothing was ijaid to the plaintiffa on account of thèse ma- 
terials, except |185; and the whole indebtedness was carried along 
in promissory notes, renewed from time to time, the last renewal not 
falling due until after the date of the deed of trust, July 24, 1896. It 
would further appear, from the books of Heise, Bruns & Co., that al- 
though they sold building materials to Minor & Bro., besides the ma- 
terials for the government work, from April, 1895, to July, 1896, 
amounting to over $5,600, and during that time Minor & Bro. paid to 
Heise, Bruns & Co. the debt of |3,196.78, which was outstanding on 
April 5, 1895, the total amount due at the time of the failure was 
only $3,415.78, including the material for government work amount- 
ing to $2,474.51; so that there must hâve been paid in cash during the 
running of thèse transactions over $6,500, none of which was applied 
to the material for the government work, and which payments, if it 
had not been for. the original debt of $3,196.78, outstanding when the 
bond for the government work was signed, would hâve left but about 
|1,000 due to Heise, Bruns & Co. at the date of the failure of Minor & 
Bro. This shows that the failure of Heise, Bruns & Co. to state the 
fact that there was this considérable debt to them outstanding in 
June, 1895, was a very material fact which has prejudiced the surety. 

In Blest V. Brown, 3 Giff. 450, it was held by Vice Chancellor 
Htuart that a surety who exécutes a bond on a misrepresentation 
by the obligée of a material fact is entitled to relief; and in that 
case, because the plaintiiï was induced to exécute a bond on a rep- 
résentation by the obligée that the principal was not indebted to 
him, which statement was untrue, the court directed the bond to 
be canceled. See, also, Graves v. Bank, 10 Bush, 23-29; 1 Story, 
Eq. Jur. § 215; 2 Pom. Eq. Jur. § 907. 

It is claimed by Mr. Heise, who wrote the answer to question 13, 
that he supposed the question referred to debts of any considérable 
amounts to other persons, which Minor & Bro. were not able to pay 
in the regular course of business. But, considering the high degree 
of candor which is required of a party who is to profit bj the lia- 
bility about to be assumed by a surety, this explanation is not suf- 
ficient. 

It is also claimed that the statement on the printed questions to 
which answers were requested, that "your replies hereto will be 
held strictly private and confldential, and as not making you in any 
way responsible," prevents the défendant company from using them 
to defeat a recorery on the bond. But this stipulation, obviously, 
is not applicable to a case where the party replying attempts to sue 
on the bond, and profit by it. In this case the materials supplied 
were sold on the faith of the bond, and the case, in its circumstances 
and resuit, is just as if Heise, Bruns & Co. had been the named 
obligées in the bond. The answer to the thirteenth question was 
not matter of opinion, but a misstatement of a material fact, of 
which the party answering had knowledge, and the existence of 
which. if disclosed, was well calculated to influence the défendant 
to décline to go upon the bond, or to see to it that the money paid 
by the government to the contracter was applied to the payment 
of the debts for the materials, for the payment of which the company 
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became liable as surety. I think that the defendant's fourth prayer, 
as I hâve amended it, must be granted. 

It is also contended that the défendant is released because of the 
dealings between Heise, Bruns & Oo. and Minor & Bro., by which 
the time for the payment of the materials was extended beyond the 
time when the work was flnished, and the govemment had paid for 
it. This is a bond of a rather unusual character, involving the 
surety in a possible liability to persons of whom it may hâve no 
knowledge. It is eonceded in this case that the défendant had no 
knowledge that the plaintiflfs were furnishing materials until after 
Minor & Bro. had made the deed of trust of July 24, 1896, the final 
payment having been made by the government June 15, 1896. 

The promissory notes outstanding were as follows; 

$ 800, dated June 25, 1896, at 60 days. 



700, 


il ti 


a 


30 days. 


100. 


April 7, 


1896, 


4 months. 


400. 


Jtily 10, 


1896, 


4 months. 


400, 


June 16, 


1896, 


4 months. 


330, 


June 10, 


1896, 


3 months. 


300, 


May 22, 


1896, 


60 days. 


$3,430. 




$310.45, 


open account. 







The last items of material were furnished May 14, 1896; the last 
payment by the government, June 15, 1896; and the promissory 
notes ail matured after the latter part of July. 

It is urged that there was no extension of time, because the 
terms of the original sales are testifled to hâve been indeflnite, 
viz. that, according to usage, Minor & Bro. were to pay as they had 
money on hand, and were to give notes on account for the accom- 
modation of the plaintiffs as called for. It is true that it would 
appear from plaintiffs' testimony that there never were any settled 
terms of payment. The expectation is claimed to hâve been that, as 
the materials were delivered, Minor & Bro. would pay cash if they had 
it, and, if not, would give notes, and, when ail the material was deliv- 
ered, would settle the account, either with cash or note, as should be 
then agreed upon; and it is claimed that there was no extension of the 
time of payment, for the reason that the original terms of payment 
coutemplated the giving of notes. Mr. Shelley, who made the sale, testi- 
fled that his understanding was that Minor & Bro. would pay as they 
received money on account of the building. It would seem that there 
must be a reasonable limit put to the crédit which the material man 
may give to the contractors without losing his right to look to the 
surety. If the surety is kept in ignorance he is greatly damnifled 
by a long crédit extending beyond the time of payment by the 
government. An important protection which the surety has is to 
intercept the payment about to be made by the government. Un- 
der the United States statute, the contracter cannot make a valid 
assignment of the money coming to him from the government; 
and notice by the surety that the material men are not being paid 
by the contracter leads to the appropriation of the government 
payments to that purpose. But this could not be availed of if the 
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money was not then due by the contractors to the material man, 
and its payment had been postponed by acceptiug notes. In this 
présent case, the naoney derived from the government payments to 
the contractors was, in fact, partly paid over by the contractors to 
the plaintiffs; but it was used to pay up the outstandirig notes for 
indebtedness previously contracted. The law of suretyship forbids 
that there shall be such dealing between the debtor and créditer, 
of which the surety is kept in ignorance, as shall put the surety in 
a situation of péril. Looking to the opportunity for protecting him- 
self which the surety has if the debt for the materials is due when 
the final payment is made by the government, it seems but reason- 
able that, if the material man designedly extends the paj-ment be- 
yond that time, he should be held to hâve released the surety, and 
to hâve elected to look solely to the debtor. 

The circumstances of this case are différent from those of a con- 
tinuing guaranty of sales to be made on customary commercial 
crédits. This bond has référence to one spécifie contract, and the 
condition of the bond was that Minor & Bro. should make full pay- 
ments to ail persons supplying them materials in the prosecution 
of the work provided for in that contract. This, it seems to me, 
precludes the idea of the surety being bound for materials, the 
debt for which the créditer has voluntarily postponed beyond the 
termination of the contract. The fact that no limit of time is found 
in the bond, or in the act of congress authorizing the bonds, tends, 
I think, to show that only cash transactions were contemplated ; 
and it would seem from the testimony that the sale of materials was 
not, in fact, made upon crédit, but was to be paid for as the con- 
tractor received the money. I think that the defendant's prayer 
should be granted to the effect that the taking of promissory notes 
extending the time of payment beyond the time of the completion of 
the contract and the payment by the government prevents the plain- 
tiffs from recovering on the bond. 

Verdict for the défendant. 

Affirmed in circuit court o£ appeals, Fourtli circuit, November 1, 1898. In- 
fra. 



UNITED STATES V. AMERICAN BONDING & TRUST CO. OF BALTIMORE 

CITY et al. 

(Circuit Court of Appeals, Fourtli Circuit. November 1, 1898.) 

No. 272. 

1. Suretyship — Construction of Contract. 

A contract of suretyship should be strictly eonstrued, and not extended 
by implication. 

2. Samb— Varying Tbrms of Contract. 

Défendant became surety on the bond of a government contracter, 
which under the statute was conditioned for full payment by the con- 
tracter to ail persons supplying lumber or materials for the work. Plain- 
tiffs furnished materials to the contracter, and during the progress of 
the work were paid by him, from its proceeds, sums in excess of the 
value of such materials; but plaintiffs (though having knowledge of the 
suretyship), without notice to défendant, applied such payments upon a 
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prior Indebtedness of the contractor, and took notes from him -rfhieli ex- 
tended the tlme of payment for the materials beyond the time for comple- 
tion of the contract, and until after the contractor became Insolvent. 
Edd that, as to défendant, plalntlffs were bound to apply such payments 
on the Indebtedness arising under the govemment contract, and défend- 
ant was released from Uabllity therefor. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Maryland. 

Fielder C. SlingluflE and Alfred S. Niles (William T. Donaldson, 
on brief), for plaintiffs in error. 

E. J. D. Cross and J. L. G. Lee (John J, Cowan and H. L. Bond, on 
brief), for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and WADDILL, 
District Judge. 

WADDILL, District Judge. This case cornes before us upon a 
writ of error to a judgment of the circuit court of the United States 
for the district of Maryland rendered on the 2d day of February, 
1898, in an action at law pending in said court under the name of 
the United States, suing for the use of Heise, Bruns & Co., the plain- 
tiffs in error hère, against the American Bonding & Trust Company, 
the défendant in error hère, who were the sureties for Minor & Bro., 
sued jointly with said défendant in error.^ The facts in the case 
are briefly thèse: Minor & Bro., builders and contractors, of the 
city of Baltimore, on the 12th day of June, 1895, contracted with 
the United States to erect certain hospital buildings at Ft. Meyer, 
Va., for the sum of $18,200, and gave a bond, dated June 13, 1893, in 
the penalty of $6,500, with the American Banking & Trust Company, 
now the American Bonding & Trust Company, of the city of Balti- 
more, the défendant in error hère, as surety for the faithful per- 
formance of the said contract; and one of the conditions of the bond 
was that the contractors, Minor & Bro., should "make full payment 
to ail persons supplying them lumber or materials in the prosecu- 
tion of the work proTided for in said contract." This clause was 
inserted in accordance with the provisions of an act of congress 
approved August 13, 1894, which in substance provides that any per- 
son or persons thereafter entering into a formai contract with the 
United States for the construction of any public buildings, or the 
prosecution or completion of any public work, or for the repairs 
upon any public building or public work, should be required, before 
commencing work, to exécute the usual pénal bond, with good and 
sufQcient security, with the additional obligation that such con- 
tractor or contractors should promptly make payment to ail per- 
sons supplying it or them lumber or materials in the prosecution 
of the work provided for in such contract; and in said act provision 
is made for subcontractors or material men, in default of receiving 
payment for work done, to sue upon such bond in the name of the 
United States. 28 Stat. 278, c. 280. In the exécution of the con- 

1 89 Fed. 921. 
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tract on the part of Minor & Bro. with the United States, they made 
purchases of materials and supplies from the plaintiffs in error, 
Heise, Bruns & Co., to the amount of $2,474.51, which were used in 
the construction of the government work in question, and for which 
they did not make payment, but failed, making an assignment on 
the 24th of July, 1896. To recover the amount thus due, plaintiffs 
in error, Heise, Bruns & Co., suing in the name of the United States, 
brought this action on the bond aforesaid given by the contractors, 
Minor & Bro., and upon which the défendant in error, the American 
Bonding & Trust Company of Baltimore City, was surety as afore- 
said. Prior to the exécution of the bond aforesaid by Minor & Bro., 
and to their making the contract aforesaid with the government, 
they were required to exécute what was known as a "preliminary 
bond" (that is to say, a bond before bidding upon the work in 
question), and one of the conditions of which was that in case the 
contract was awarded to them the surety would sign the bond re- 
quired for the performance of the contract. Early in April, 1895, 
Bome two months before the making of the contract aforesaid, Minor 
& Bro. applied to the défendant in error, then the American Bank- 
ing & Trust Company, to become their surety on this preliminary 
bond; and before joining in the same, and with the obligation to 
sign the final bond, the défendant in error endeavored to ascertain 
the business and flnancial standing of Minor & Bro., by sending 
printed questions to sundry persons (among others, to the plaintiffs 
in error), making extensive inquiry as to the flnancial condition, hab- 
its, and method of doing business of said Minor & Bro. Among the 
questions asked the plaintiffs in error were the following (question 
13) : "Are you aware of his [ref erring to Minor & Bro.] being at . 
présent under any obligation or liabilities whatever?" They an- 
swered, "I do not." And to question 14, "Has he been prompt in 
paying ordinary debts?" they answered, "Yes." This communica- 
tion was dated the 5th of April, 1895, and the fact is that on that 
very day Minor & Bro. owed Heise, Bruns & Co. $3,196.78, of which 
$2,886 was represented by four unmatured promissory notes, being 
in great part renewals of notes maturing in January previous, and 
$310.78, balance due on open account. Minor & Bro. appeared and 
defended said action on the ground that they were insolvent, and 
had been duly discharged under the insolvency laws of the state 
of Maryland; and the American Bonding & Trust Company, the 
défendant in error hère, appeared and denied ail liability under 
said action against it, or that it was ever indebted as alleged in 
the déclaration. Thereupon the case was, by written agreement, 
submitted to the court for trial, both sides waiving the right of 
trial by jury; and the court, having fully heard the évidence, found 
for the défendant, and rendered judgment dismissing the suit, 
whereupon this writ of error was sued out. 

The spécifie grounds of error assigned hère are that the learned 
judge in the court below erred in refusing the ârst prayer or flnd- 
ing asked for by the plaintiffs, and in granting three certain prayers 
or findings oflered by the défendant. The plaintiffs' flrst prayer, 
ref used by the court, is as follows: 
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"The plaintiff prays the court, îf It shall flnd from the évidence that the 
firm of Helse, Bruns & Co. made a contract with Mlnor & Bro. to furnish 
material (or the construction of the hospital building at Ft. Meyer, Virginia, 
and that the terms of the sald contract were the usual terms of their business 
deallngs with said Mlnor & Bro., and that the conditions of said contract 
were net changed during Its pendency, the plaintiff Is entitled to recover 
from the défendant the American Bonding & Trust Company the balance now 
due Helse, Bruns & Co. for account of said materials so furnished, provided 
the court shall flnd that the plaintiff complled with the provisions of the 
statute under which the proceedings are authorlzed." 

What may be said of the objection of the plaintiff s in error to 
the action of the court in refusing to grant this prayer may be 
said, more or less, of the several assignments of error made to the 
action of the lower court; that is to say, the court failed to flnd 
the existence of the state of facts upon which the instruction was 
predicated. Upon the facts contemplated by the proposed prayer, 
the law may hâve been correctly stated therein, but upon the flnd- 
ing of the facts by the court the law would hâve been improperly 
enunciated. The case was submitted to the court without a jury, 
pursuant to section 649, Rev. St. U. S., and the gênerai flnding of 
the court upon questions of fact bas the same effect as the verdict 
of a jury. The prayer was asked upon the hypothesis that the 
court would flnd as a fact that the terms of the contract between 
Minor & Bro. and the plaintiffs in error for the purchase of materials 
were the usual terms of their business dealings, and that the condi- 
tions of the said contract were not changed during its pendency. 
The court, however, did not find this as the correct state of facts, 
and, on the contrary, determined that the contract and understand- 
■ing was that Minor & Bro. would pay for the materials purchased 
by them as they received money from the government on account of 
the building, and not that they were to be paid for by the acceptance 
of the notes of Minor & Bro., which notes might be renewed from 
time to time, as seems to hâve been done, — extending in fact be- 
yond the period at which the government paid for the building, and 
until Minor & Bro. had failed. If Minor & Bro. were to hâve paid 
plaintiffs in error as they received the money from the government 
on account of the building, and, instead thereof, plaintiffs in error 
accepted notes running indeflnitely, then it would not be seriously 
claimed, we take it, that the prayer in question should hâve been 
granted. This is precisely what the court held that they did do, 
and upon this state of facts we are of opinion that the court was 
clearly right in not granting the proposed prayer. 

The next assignment of error is that the lower court erred in grant- 
ing defendant's flrst, fourth, and sixth prayers, which, in substance, 
determined: First, that plaintiffs in error, having answered the ques- 
tions propounded by the défendant in error as to the flnancial con- 
dition of Minor & Bro. before going upon the bond in question in- 
correctly in a material matter, the existence of which increased the 
risk assumed, and a disclosure of which might hâve led défendant in 
error not to hâve joined in the bond (that is to say, certifled to said 
défendant in error that Minor Se Bro. were free from debt, when in 
point of fact they were largely indebted to them at the time), they 
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were thereby disentitled to recover; secondly, that plaintiffs in error, 
having taken notes for the amount due for material furnished to 
Minor & Bro. under the contract for the érection of the government 
building, the time of payment of which extended beyond the com- 
pletion of the government work, and the payment therefor by the 
government under the contract, they were thereby disentitled to re- 
cover on the said bond; and, thirdly, that a contract of suretyship 
should be strictly construed, and not extended by implication. Upon 
our view of this case, it will not be necessary to pass upon the action 
of the court below in granting the defendant's fourth prayer, as to 
the effect of plaintiffs in error answering the questions propounded 
to them by the défendant in error before the latter joined as surety 
in the conditional bond referred to in this case; and we shall, as to 
this question, without expressing any opinion thereon, content our- 
selves with a mère référence to the able opinion of his honor, Judge 
Morris, in the lower court. 

The two remaining assignments of error we will consider together, 
first taking up the prayer granted by the lower court, — "that the con- 
tract of suretyship should be strictly construed, and not extended 
by implication." There can, in our judgment, be no doubt of the 
correctness of this statement of the law. When the rights of sure- 
ties are involved, they are only bound by the contract which they hâve 
signed, and hâve a right to look to a literal and strict construction of 
the same, and not that such contract shall be extended, either by 
implication, or as a conséquence of what others may do in matters 
of which they hâve no notice, and with which they are not connected. 
Miller V. Stewart, 9 Wheat. 680-702; Leggett v. Humphreys, 21 How. 
66; Keese v. U. S., 9 Wall. 13. In this last case, Mr. Justice Field, 
speaking for the court, at page 21, thus states the doctrine : 

"Aay change in the contract on which they are sureties, made by the prin- 
cipal parties to it, without their assent, diseharges them, and for obvious 
reasons. When the change is made they are not bound by the contract in its 
original form, for that has eeased to exist They are not bound by the con- 
tract in its altered form, for to that they bave never assented. Nor does It 
matter how trivial the change, or even that it may be of advantage to the 
sureties; they hâve the right to stand upon the very terms of their under- 
taking." 

We corne now to consider the action of the court in granting de- 
fendant's first prayer, as to the conséquence of plaintiffs in error ac- 
cepting notes for the amount due them for material furnished under 
the government contract, extending beyond the time of the comple- 
tion of the work, and the payment therefor by the government, and 
in this connection will consider the case carefully upon its merits, 
and the resuit of the dealings between plaintiffs in error and Minor 
& Bro. on the rights of the défendant in error, the surety for said 
Miner & Bro. The doctrine is so well settled as to the effect on the 
rights of sureties of a créditer changing, without the consent of the 
surety, his securities, and extending the time of payment of, or in 
any manner contracting to enlarge, the same, for a fixed and deânite 
period, that it seems almost useless to state the same, or cite author- 
ities in its support. It is that a surety is bound by the terms of his 
contract, and if a créditer, by agreement with the principal debtor, 
89 F.— 59 
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without the concurrence of the surety, varies its terms by the en^ 
largement of the time of performance, the surety is discharged. 
Martin v. Thomas, 24 How. 315; Smith t. U. S., 2 Wall. 219; Rees 
V. Berrington, 2 Ves. Jr. 540. And the cases generally on this point 
will be found coUated under the leading case of Rees v. Berrington, 
2 Ves. Jr. 540, 2 White & T. Lead. Cas. Eq. 1867 et seq., and par- 
ticUlarly note pages 1906, 1908, 1915: 

"It Is well settled that taklng a bîU or note payable at a future day for 
an existlng debt implles an agreement to wait until the instrument matures, 
which wlU diseharge ail the parties who are secondarlly liable for the pay- 
ment of the debt as surettes or guarantors." Okie v. Spencer, 2 Whart. 253; 
Mercer v. Lancaster, 5 Pa. St. 160; Myers v. Welles, 5 Hill, 463; Fellows v. 
Prentiss, 3 Denio, 512; Bangs v. Mosher, 23 Barb. 478; Ohickasaw County 
V. Pltcher, 36 lowa, 593; Brooks v. Wright, 13 Allen, 72; Andrews v. Mar- 
rett, 58 Me. 539; Appleton v. Parker, 15 Gray, 173. 

The principles upon which the surety is discharged by certain acts 
of the créditer without his concurrence are well stated by Lord Lough- 
borough in the leading case of Rees v. Berrington: 

"It amounts," he observes, "to this: that there shall be no transaction 
with the principal debtor without acquainting the person who has the great- 
est Interest in it. The surety only engages to make good the defleiency. It 
is thé clearest and most évident equity not to carry ont any transaction 
without the prlvity. of hlm who must necessarlly hâve a concern in every 
transaction with the principal debtor. You cannot keep him bound and 
transaet his affaira (for they are as much hia as your own) without Consult- 
ing him. You must let him judge whether he wiU glve that Indulgence, con- 
trary to the nature of his engagement." 

Upon the facts in this case, it seems to us clear that the plaintiffs 
in error were not entitled to recover in any event. The contract 
for the work was made with the government on the 12th of June, 
1895, and thereunder materials were furnished for the government 
building from time to time from July, 1895, to May, 1896, amounting 
in ail to |2,474.51. That during said period other purchases were 
also made by Minor & Bro. of the plaintiffs in error. That payments 
were made to the said Minor & Bro. by the government from month 
to month. That during the running of the said transactions |6,500 
was actually paid by said Minor & Bro. to the plaintilïs in error. 
That the whole of the original debt of |3,196.78, outstanding at the 
time of the answering of the question by the plaintiffs in error on the 
5th of April, 1895, was entirely extinguished, so that there remained 
at the time of the failure of said Minor & Bro., on July 24, 1896, 
only $3,415.78 due the plaintiffs in error from Minor & Bro., including 
the 12,474.51 furnished on account of the government. That no part 
of the |6,500 thus received by the plaintiffs in error during that time, 
and much of which was the very money received from the government 
for the work in question, was applied to the extinguishment of the 
account due for materials furnished for the government building, ex- 
cept the sum of |185, although the entire original debt of $3,196.78 
was extinguished. Indeed, as far as possible, in the dealings be- 
tween the parties, it would seem that the materials furnished for the 
government building were allowed to remain unpaid for, and, in- 
stead thereof, notes were accepted in settlement therefor, continuing 



UNITED STATES V. AMERICAN BONDING & TRUST CO. 931 

and extending the debt beyond the period for which the government 
payments were made upon the building, and, indeed, until tlie con- 
tractors had failed. Plaintiffs in error knew of the existence of the 
suretyship. They linew that it was upon the faith of the bond exe- 
cuted by the défendant in error that they furnished the material, 
and they sold the same upon the understanding that they were to 
be paid for their material as the money was received by the con- 
tractors from the government. They thus knew of the situation in 
which défendant in error was, and the défendant in error did not 
know the fact even that materials were being furnished by the plain- 
tiffs in error to said Minor & Bro. on account of this work. Upon 
this State of the facts, — viz. that the contract between plaintiffs in 
error and Minor & Bro. was not one of crédit, but that they were to 
be paid as the latter received money from the government on account 
of the work donc, and that the money was paid by the government 
to said Minor & Bro., who in turn paid it to the plaintiffs in error, 
and they applied the same not to the debt due for materials on the 
building, but for other outstanding debts previously existing between 
them, — it would be manifestly unjust and unfair to allow plaintiffs 
in error thus to apply the money they had received for the work done 
on the government building, and then require the défendant in error 
to mafce good to them a debt that would hâve been worthless but for 
the apphcation tbereto of money received from the government, which 
ought to hâve been applied to the payment of the debt for which 
the surety was bound. This would be the resuit ordinarily in any 
case, and particularly so in the présent one, where the plaintiffs in 
error owed it to the défendant in error to exercise more than usual 
diligence to see that they were not innocently mulcted by reason of 
the suretyship. Défendant in error was actually led into this par- 
ticular transaction by the act of the plaintiffs in error, and surely 
no court will hear them contend that the surety executing the bond 
has not complied with its terms and conditions, when they hâve ac- 
tually received the money payable under the contract, and applied it, 
not in accordance with the terms of the contract under which they 
sold their goods to the contractors, but applied it to another and 
différent debt due themselves, and which would hâve been worth- 
less but for the misapplication of the payments thus made to them. 
To allow them to apply the money received from the government to 
a pre-existing debt due them, and leave the surety on the government 
contract in ignorance of the prevailing condition of affairs until after 
the contractors had failed and made an assignmeut, would work a 
great hardship, if not resuit in an actual fraud, on défendant in 
error, and cannot be countenanced, even if innocently done. In 
dealing with sureties, the utmost good faith must be observed, as in 
many cases like the présent they are not able to know the exact con- 
dition of affairs of the party for whom they hâve become surety. 
Had an intimation been given the surety in this case that the money 
received from the government was not being applied to the payment 
of the debt due plaintiffs in error for materials, they could easily 
hâve protected themselves, as other persons did, by notifying the 
government before the payments were made; and in great part this 
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relief could hâve been afforded long after the materials were actuallj 
furnished, as 20 per cent, of the amount payable under the contract 
with the government was held back until the final acceptance of the 
work. Under the United States statute, the contractors could not hâve 
made a valid assignment of the money, and mère notice by the surety 
that the material men were not being paid would hâve led to an ap- 
propriation by the government for that purpose of the money due 
contractors; but the plaintiffs in error, with this knowledge, neither 
informed the défendants in error nor the government of the failure 
of the contractors to pay for the materials furnished them, and, on 
the contrary, took the money paid by the government on account of 
the work in part, and applied it to the payment of other debts, and 
accepted notes for amount due for materials furnished under the 
government contract extending over the period when the last pay- 
ments were made by the government, and which notes, as a matter of 
fact, did not mature until a date subséquent to the failure of the 
contractors. It is manifest, upon such a state of facts, plaintiffs in 
error should not hâve reeovered in the court below, and said judg- 
ment is hereby aflarmed. 



MANCHESTER FIRE ASSUE. CO. v. ABEAMS. 

(Circuit Court of Appeals, Ninth Circuit. Oetober 24, 1898.) 

No. 442. 

L FiRE Insurance— Unconditional Ownbkship. 

One bas "unconditlonal ownership" of a crop of hay raîsed on hls land 
witliin the conditions of a policy stipulating that it sliall be void if tbe 
Interest of the insured is other than "unconditional and sole ownership," 
when the only restriction upon bis absolute right is that any excess of 
one-third of lie proceeds over expenses should go to the person making 
the crop. 

Ross, Circuit Judge, dissentiug. 
3. Samk— Reprbsbntations. 

The assured does not make a représentation as to his Interest by merely 
accepting a policy which contains the stipulation that it shall be vold 
If assured's ownership is not sole and unconditional. 

8. Same— Application. 

One stating that he is the owner is bound to show only an insurable 
interest, if he makes no actual misrepresentation or concealment of his 
interest. 

In Error to the Circuit Court of the United States for the District 
of Washington. 

On E'ebruary 12, 1894, the défendant in error, Robert Abrams, entered into 
a contract with one E. E. Bulson, by the terms whereof the said Bulson was 
to take possession of the farm of the défendant in error for a period of two 
years, the défendant in error to furnish ail seed, teams, farming utensils, 
and the lalx)r bf one man, and the said Bulson to pay for ail the other 
labor necessary for putting in, harvesting, and tlireshlng the crops, and for 
ail other labor performed on the farm, and certain other expenses, in con- 
sidération whereof he was to reoeive one-third of ail the crops raised on the 
promises, and one-third of the increase bf the stock. In 1895, Bulson, hav- 
ing exhausted his means, became unable to perform his part of the agrée- 
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ment A new and verbal agreement was then entered Into, by the terms 
■whereof the défendant in error was to pay ail the men and ail the expenses 
of operatlng the farm, and was to hâve the possession of the crops, and 
sell the same, and was to charge Bulson with the expenses so assumed, 
and was to crédit him with the proceeds of one-third of the crop. What 
Bulson was to receive is succinctly expressed in the following question and 
answer: "Q. What was he to receive ont of the crop, If anything? A. He 
was to receive one-third of what was left, if there was anything left." 
The same arrangement was, by agreement, subsequentJy extended over the 
year 1896. In pursuance of this verbal contract, the défendant in error went 
upon the premises with his sons, to assist in the harvesting and haying, 
employed a large number of men, and furnished ail the supplies required 
for conducting the farm. Having advanced, as he believed, an aniount 
which exceeded the value of one-third of the crop, he took ont Insurance 
on 600 tons of the hay which had been made under the agreement, and 
which had been stored in a barn. He made an oral application for In- 
surance to the agents of the plaintifC in error, and truly answered ail ques- 
tions which they asked him. No question was asked concerning his title 
to the property. On August 19, 1896, the pollcy was Issued and delivered 
to the défendant in error, insuring the hay against loss by fire In the amount 
of .'};2,500. On October 10, 1896, the barn and its contents were destroyed 
by fire. The loss of the hay was adjusted at the sum of $2,412. The policy 
contained the usual stipulation in regard to the ownership of the property 
by the insured, as follows: "This entlre policy, unless otherwise provided 
by agreement indorsed hereon or added hereto, shall be void if • • » the 
interest of the assured be other than unconditional and sole ownership." 
To the action brought by the défendant in error to recover upon the policy, 
the insurance company made three défenses: First. That the policy was 
void because the interest of the insured in the property was other than that 
of unconditional and sole ownership. Second. That, In making his proofs 
of loss, the insured had made oath that the hay belonged exclusively to him, 
and that no other person had any interest therein, and that thereby he 
avoided the policy by violating the condition following: "This entire policy 
shall be void if the insured has concealed or misrepresented, in writing or 
otherwise, any material fact or circumstance concerning this insurance or 
the subject thereof, or if the interest of the insured in the property be not 
truly stated therein, or in case of any fraud or false swearing by the in- 
sured touching any matter relating to this insurance or the subject thereof, 
whether before or after loss." Third. That, as the insured was the owner 
of only an undivided two-thirds of the hay, his loss was only two-thirds of 
the value thereof. 

Harold Preston, E. M. Carr, and L. C. Gilman, for plaintifl in 
error. 

H. G. Struve, John B. Allen, E. C. Hughes, and Maurice Mc- 
Micken, for défendant in error. 

Before GILBERT, EOSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

' The assignments of error principally relied upon by the plaintiff 
in error are: That the court erred in instructing the jury as fol- 
lows: 

"Further than that, I wlll say that a man is the sole owner of property 
when he has it in his possession, and has an unconditional right to Uie 
possession of it, and the unconditional right to sell and dispose of it for his 
own benefit, and to appropriate and retain the entire proceeds of the sale 
of it, if he sees fit to sell it. When the conditions are such that he has got 
the property, and got a right to sell it, and to take the money, and appro- 
priate it to his own use, then it is his entirely and unconditionally." 
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— ^And that the court erred in refusing to give the following in- 
struction, which was requestèd by the plaintiff in errer: 

"There bas been introduced in évidence before you a certain contract be- 
tween the plalntifE and one Bulson, under whlch tbe hay, the subject of 
the insurance, was produced; aad I charge you that, under the terms of this 
contract, the hay, -when harvested, became and was the joint property of 
Abranis and Bulson, Abrams owning an undlvided two-thirds, and Bulson 
owning an undlvided one-third, thereof, and that under sald contract the 
interest of the plaintiff, Abrams, In sald hay was not that of unconditlon£il 
and sole ownershlp." 

Upon the évidence disclosed in the record, we do not think that 
the circuit court erred in ruling that the interest of the défendant 
in errer in the property insured was, at the time of the insurance 
and the loss, not less than unconditional and sole ownership. The 
hay had been produced upon his farm at his expense, by the labor 
of himself and his sons, assisted by Bulson. He had the possession 
of àll the hay, and the right to sell and dispose of the same in any 
way in which he might see fit, without the consent of Bulson, and 
to apply the proceeds to his own use. The only restriction upon 
his absolute right to the proceeds was that, in case one-third of 
the amount realized upon a sale of the hay should be more Jhan 
sufficient te reimburse him fer his eutlay and expenses, the resi- 
due of that third was to go to Bulson, The interest of Bulson was 
a contingent one only. He was in the attitude of any laberer who 
should undertake to work on a farm under an agreement that, in 
case the farm products to which his labor contributed should be 
sold for mère than a certain figure, he should receive the overplus 
for his wages. In such a case the laborer has no title to any por- 
tion of the crop which is produced. He is a laberer for hire, whose 
wages are contingent upon the amount to be realized upon sale 
of the property. When the property is sold, and it appears that, 
eut of the meneys received therefor, a certain sum is due him, his 
employer becomes his debter to that amount. It is net disputed 
in the testimony that the advances made by the défendant in errer 
in pursuance ef his oral agreement with Bulson very considerably 
exceeded the value of one-third of ail the crops. This was true, 
not only at the time when the policy was taken eut, but centinu- 
ously thereafter. 

But if, upon any construction ef the évidence, it can be sald that 
the défendant in errer was net stricti juris the owner of the hay, 
it, nevertheless, clearly appears that substantially and in contem- 
plation ef the law, as jnterpreted by the décisions of the courts, 
he was the owner, and, as such, entitled to insure the property as 
his own. It has been uniformly held, notwithstanding the stipu- 
lation that the policy shall be void if the interest of the insured 
be less than that of a fee-simple title to the land whereon the 
insured property is situated, that the stipulation is complied with 
if it appear that the insured is substantially or equitably the owner 
of the property, and entitled to the benefits ef the same, although 
the title may be in another, and the insured may held the property 
upon a bond for a deed only, or upon a contract for a cen voyance 
upon which only a portion ef the purchase price has been paid. 
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Baker v. Insurance Co. (Or.) 48 Pac. 699; Hall v. Insurance Co. 
(Mich.) 53 N. W. 727; Hough v. Insurance Co., 29 Conn. 10; In- 
surance Co. V. Dyches, 56 Tex. 573; Insurance Co. v. Erb, 112 Pa. 
St. 149, 4 Atl. 8; Insurance Co. v. Staats, 102 Pa. St. 529; Insurance 
Co. T. Dunham, 117 Pa. St. 460, 12 Atl. 668; Dooly v. Insurance 
Co., 16 Wash. 155, 47 Pac. 507; Loventhal v. Insurance Co. (Ala.) 20 
South. 419; Insurance Oo. v. May (Tex. Civ. App.) 35 S. W. 829; 
Haider v. Insurance Co. (Minn.) 70 N. W. 805; Insurance Oo. y. 
Brady (Tex. Ciy. App.) 41 S. W. 513; Carey v. Insurance Co. (Pa.) 
33 Atl. 185. In the case last cited, it was held that a policy provid- 
ing that the insured shall be the sole and unconditional owner of 
the property is not Toid, although the insured had not paid ail the 
purchase money, had not obtained a deed, and had bought under a 
contract providing that failure to make payments when due should 
work a forfeiture of ail rights thereunder. In Insurance Co. v. 
Brady, supra, it was held that there was no breach of a similar 
warranty from the fact that the husband had insured, as his own, 
furniture which belonged to his wife before their marriage, since, 
under the law of the state of his résidence, the husband "has the 
sole management and control of his wife's separate property." In 
Insurance Co. v. May, supra, the insured was in possession of land 
on which she had erected improvements under a verbal contract 
with the owner to convey the same to her in fee simple upon pay- 
ment of the price. It was held that she was the unconditional 
owner of the property, within the condition of a policy of Insurance 
providing that the policy should be void if the interest of the in- 
sured be other than unconditional and sole ownership, or if the 
subject of the insurance be a building on ground not owned by the 
insured in fee simple. 

Said the suprême court of Pennsylvania, in Yost v. McKee, 36 
Atl. 317: 

"The conditions of the policy are to be understood, not in their technical 
sensé, but as requiring that the insured be the actual and snbstantial 
owner." 

The cases of Noyés v. Insurance Co., 54 N. Y. 668, and Insurance 
Co. V. Pacaud, 150 111. 245, 37 N. E. 460, were very similar in their 
facts to the case at bar. In the Noyés Case the plaintiffs had made 
an agreement with one Flournoy to operate a cotton plantation 
belonging to the latter. They were to furnish supplies and stock 
to the amount of $10,000, and certain implements, if needed. Flour- 
noy was to supervise the work on the plantation. The cotton 
crop was to be delivered to the plaintiffs at the river banks, to be 
transported to market, and sold. The proceeds were to go, ârst, 
to reimburse the plaintiffs for their advances; the balance was 
to be divided equally between them and Flournoy. The cotton 
was insured by the plaintiffs. The policy contained the condi- 
tion that, if the insured was not the sole and unconditional owner 
of the cotton, the policy should be void. A portion of the insured 
property was consumed by lire. It was held that, as the plaintiffs 
had expended more than the whole crop was worth, Flournoy had 
Qo interest therein, within the spirit and meaning of the policy, 
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and that the plaintiffs "were the sole and unconditional owners, 
and entitled to recover the loss." 

In the Pacaud Case it appeared that the plaintiffs had advanced 
money to the firm of Million & Bott to purchase grain, and that 
they held warehouse receipts of the ârm for their advances. In- 
surance was obtained upon the grain as the property of J. H. Mil- 
lion, with the loss payable to the plaintiffs. The policy contained 
the condition that, if the interest of the assured be other than sole 
ownership, the policy should be void. The insurance company 
contended that the policy was void, for the reason that the prop,- 
erty was owned by the firm of Million & Bott, and ndt by J. H. 
Million. It appeared that, while the grain business was caïried on 
in the name of the firm, Bott had the charge of the business at the 
elevator. His interest in the firm was conflned to one-half of the 
proceeds to be realized f rom the business. The court said : 

"Under thls arrangement, Bott cannot be regarded as a real owner of the 
title to one-half of the grala In the elevator at the time the policy Issued. 
His Uablllty with Million tp Pacaud & Company to hold and ship the grain 
to them or their order, as provided in the warehouse receipts, and his right 
to share in the profits on payment of his salary, may be regarded as an in- 
surable Interest in the property, upoa whieh he could take out a policy for 
his own beneflt His Interest in the property Itself was not one which the 
plaintiffs were required to dlsclose When they tooli out a policy to protect 
their own Interest." 

It is earnestly contended by the plaintifE in error that the assured, 
by accepting a policy of insurance containing the stipulation that the 
same shall be void if the ownership of the assured is not unconditional 
and sole, has falsely represented to the insurance company that his 
ownership is sole and unconditional. In the présent case we hâve 
found that the assured was the sole and unconditional owner of the 
insured property, not only in fact, but in the sensé in which thèse 
words hâve been interpreted by the décisions. But if it were con- 
ceded that he was not such owner, and that Bulson owned one-third 
of the hay, we are still of the opinion that the policy would not there- 
by be avoided. The position contended for by the plaintiff in error, 
it is true, is not without the support of high authority. Insurance 
Co. V. Bohn, 12 0. C. A. 531, 65 Fed. 165; Mers v. Insurance Co., 
68 Mo. 132; Insurance Co. v. Boulden (Ala.) 11 South. 771; Collins 
V. Insurance Co. (Minn.) 46 N. W. 906; Weed v. Insurance Co., 116 
N. Y. 106, 22 N. E. 229. But Sound reason as well as the weight 
of authority inclines us to the view that where the assured has an 
insurable interest in the property, and in good faith applies for in- 
surance upon the same, and makes no actual misrepresentation or 
concealment of his interest therein, and the insurance company re- 
frains from making inquiry concerning his interest, and issues a 
policy to him, and accepts and retains his premium, the company 
must be presumed to hâve knowledge of the condition of his title, 
and to assure the property with such knowledge. Insurance Co. v. 
Bohn (Neb.) 67 N. W. 774; Philadelphia Tool Co. v. British American 
Assur. Co. (Pa. Sup.) 19 Atl. 77; Miotke v. Insurance Co. (Mich.) 71 
N. W. 463; Yost v. McKee (Pa. Sup.) 36 Atl. 317; Insurance Co. v.> 
Jackson, 83 111. 302; Hall v. Insurance Co, (Mich.) 53 N. W. 727; 
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SaTÎngs Institution v. Kline (Neb.) 62 N. W. 857. Said the court in 
the case last cited: 

"ïhe real contract of insnrance is made before the policy is written, and 
the Insured, by aecepting the poUcy with such a condition as the one relied 
upon, cannot be deemed to hâve represented his title to be In fee simple, or 
not by leasehold. How can it be said that, under such circumstances, there 
bas been either fraud or misrepresentation or conceaiment on the part of the 
insured? He bas represented nothing. He bas not been asked to represent 
anythlng." 

Said the court in Insurance Co. v. Jackson, 83 111. 302: 

"The principal thing in an insurance Is that the Insured has an insurable 
interest, and has acted in good faith. Under a statement that he is the 
owner, he Is only bound to prove an insurable Interest, which Is auch a title 
as, if there should be a loss without insurance, it would fall upon him." 

In Philadelphia Tool Co. v. British American Assur. Co., supra, it 
was said: 

"This policy was issued without any application or written request deserib- 
ing the interest of the assured In the building. No actual représentation of 
any sort upon the subjeet, oral or written, is alleged to bave been made by 
or on behalf of the assured. We ought to assume that a policy written un- 
der such circumstances was written upon the knowledge of the représenta- 
tive of the insurer, and was Intended to cover, In good faith, the interest 
whieh the insured had in the buildings. Fraud is never to be presumed." 

In Miotke v. Insurance Co., supra, the court said: 
"The day has gone by in Mlchigan for successfully contendlng that the 
mère acceptance of a policy containing a condition lilie this makes it conclu- 
sive against the holder who accepts it in ignorance of the clause, and whose 
title does not conform to the strict letter of the condition." 

In the case at bar there can be no question that the défendant in 
error insured the property in good faith as his own. He was asked 
no questions concerning his title. The condition in the policy which 
it is claimed renders it void was one of the numerous printed con- 
ditions which the policy contained when it was delivered to him. 
The law does not favor forfeiture. The contract issued and prepared 
by the insurance company is made for its own protection, and must 
be construed most strongly against it. In any view which may be 
taken of the interest which the défendant in error had in the in- 
sured property, it cannot be denied that he was entitled to receive 
the total proceeds of the hay in case it was sold, and the total amount 
of the protection which was afforded by the policy. He withheld 
no material fact from the insurer, and it cannot be said that the 
latter has been in any way prejudiced from want of knowledge of 
the facts concerning his title. We think the plaintiff in error can- 
not now be heard to dispute its liability under the insurance con- 
tract. The judgment will be afiSrmed. 

EOSS, Circuit Judge. I dissent. The action was upon a policy 
of are insurance issued by the plaintiff in error to the défendant 
in error on the 19th day of August, 1896, whereby it insured the de- 
fendant in error, in accordance with the terms and conditions of 
the policy, for a period of one year, against ail direct loss or dam- 
age by flre, to an amount not exceeding |2,500, "on his 600 tons of 
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haj'f then; being in a bam upoa the farm of the défendant in error 
in Skagit county, state of Wasliingtoii. The bara and its contents 
were destroyed by fire on the lOth day of October, 1896. The value 
of the hay so insured and destwyed was ascertained by agreement 
between the assured and the plaintiff in error to be the sum of |2,412. 
The case was tried by the court below with a jury, which retumed 
a verdict for the plaintiff in the action, upon which judgment was 
entered against the Insurance company for the sum of |2,579.45. 
The case is brought hère by the company by writ of error. 

The policy contains this stipulation with respect to the ownership 
of the property insured: 

"This entire policy, uniess otlierwise provided by agreement Indorsed liere- 
on or added hereto, shall be vold * * * if the interest of the insured be 
other than uneonditional and sole ownership." 

It was not otherwise so provided. 
The policy aiso contains this clause: 

"This entire policy shall be void if the insured has concealed or misrepre- 
sented, in writing or otherwise, any material tact or cireumstance concern- 
ing this insurance or the subject thereof, or if the interest of the insured in 
the property be not truly stated therein, or in case of any fraud or false 
swearing by the insured touching any matter relatlng to this insurance or 
the subject thereof, whether before or after loss." 

The company, by its answer, set up three défenses to the action: 
(1) That the policy is void by reason of the fact that the interest of 
the insured in the property was other than that of uneonditional 
and sole ownership; (2) that the insured, in making his proofs of 
loss, made oath that the hay belonged exclusively to him, and that no 
other persoa or persons had any interest therein, and that this action 
on the part of the insured avoided the policy by reason of the second 
condition above quoted; (3) that the loss sustained by the défendant 
in error was only two-thirds of the value of the hay destroyed. 

From what has been said it will be seen that the case in the court 
below turned upon the question of ownership of the hay. There was 
no substantial conflict in the évidence. The défendant in error was 
the owner of a farm in Skagit county, Wash., and on the 12th day of 
February, 1894, entered into a written contract with one E. E. Bulson 
for its cultivation during a period of two years. In effect, it pro- 
vided that the owner of the farm was to furnish seed, teams, and farm- 
ing implements, and the labor of one man, and that Bulson was to 
furnish ail other labor, and pay the running expenses of the house, 
one-half the wire for baling hay, one-half the sacks for sacking grain, 
and one-half of the outside expenses for breakages; that, of ail of the 
products of the farm except butter, the owner was to hâve two-thirds, 
and Bulson one-third, and ail of the butter was to go to Bulson. The 
contract, by its terms, expired February 12, 1896. It is claimed on 
behalf of the défendant in error that, during the year 1895, Bulson, by 
reason of floods and other misfortunes, was without means to perform 
his part of the contract, and that, in conséquence thereof, an oral 
agreement was entered into between the parties to the effect that the 
défendant in error should advance the necessary money required by 
Bulson for the performance of his part of the written contract, and 
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charge it to Bulson's account; that the crop when raised should be 
turned over to the défendant in error for sale; that he.should sell the 
same, keep two-thirds of the proceeds himself, and apply the remain- 
ing one-third on Bulson'g indebtedness to him for the advances made 
under the oral con tract, rendering to Bulson the surplus, if any; that 
the farming opérations of 1895 were carried on between Bulson and 
the défendant in error under the written contract of 1894, as thus 
modiûed by the oral agreement of 1895. On June 24, 1896, Bulson 
and the défendant in error indorsed upon the written contract of 1894, 
and executed, the foUowing: 

"It is hereby agreed between the parties to the wlthin lease that the term 
of said lease, and each and every of the provisions thereof, are continued In 
force for the period of one year from the above-named lease, namely, F'eb- 
ruary 12, 1894. Witness our hands, this 24th day of June, 1896. 

"[Signedl E. E. Bulson. 

"Eobert Abrams. 
"Witness: 

"A. F. Anderson. 

"W. LiSk." 

This agreement of June 24, 1896, continuing in force the provi- 
sions of the so-called "lease" of 1894 "for the period of one year 
from the above-named lease, namely, February 12, 1894," is unin- 
telligible. But it appears from the testimony of the défendant 
in error — and there is nothing to the contrary in the record— -that 
the crop of 1896, constituting the hay that was insured and de- 
stroyed, was grown by Bulson on the farm of the défendant in 
error under the same agreement as was the crop of 1895. That 
crops grown and harvested under such a cropping contract are, 
until divided, owned by the respective parties as tenants in coni- 
mon, is well settled. Bernai v. Hovious. 17 Cal. 542; Knox t. 
Marshall, 19 Cal. 617; Walls t. Preston, 25'Cal. 60; Tavlor v. Brad- 
ley, 39 N. Y. 129; Dixon v. Niccolls, 39 111. 372; Wentworth v. 
Eailroad Co., 55 N. H. 540; State v. Jewell, 34 N. J. Law, 259; 
Fiquet v. AUison, 12 Mich. 328; Delaney v. Eoot, 99 Mass. 546. 

The oral modification of the written contract of 1894, by which 
the défendant in error agreed to advance to Bulson the money 
necessary to enable him to carry eut his part of that agreement, 
upon the condition that the whole crop should be delivered to thf 
défendant in error, to be by him sold, with the right on the part 
of the latter to deduct from Bulson's one-third part of the proceeds 
the amount of such advances, by no means devested Bulson of ail 
interest in the hay. He remained the owner of one-third thereof. 
subject to the right of possession in the défendant in error of the 
. whole of it, together with the right on his part to sell the whole, 
and appropriate so much of Bulson's share of the proceeds as 
should prove to be necessary to make good the advances made on 
his account. That was the condition of the ownership of the hay at 
the time the insurance in question was applied for and eiïected. 
The hay had not then been sold, and it could not therefore be theu 
known that Bulson's one-third of the proceeds of its sale would not 
more than repay the few hundred dollars that the défendant in 
error had advanced on his account. 
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I flnd it impossible to sustain the view, contended for on behalf 
of the- défendant in error, and by the court below conveyed in one 
of its instructions to the jury, that he was the sole and uncondi- 
tional owner of the hay. Bulson nerer sold his interest therein, 
or any part thereof, to the défendant in error. He consented that 
the latter should, for his security, receive the hay into his exclu- 
sive possession, should sell it, and handle the proceeds; but this 
agreement fell far short of devesting the entire interest of Bulson. 
With the burning of the hay, the security of the défendant in 
error for the advances he had made on account of Bulson disap- 
peared; but not so Bulson's obligation to repay those advances. 
That debt remained, and is asserted by the défendant in error in 
his testimony in this case. The défendant in error lost his security, 
but he did not sustain the entire loss, for Bulson also lost his in- 
terest by the destruction of the property. He still owes the amount 
of the advances. Suppose he had paid those advances just be- 
fore the fire occurred; vifould not the right of the défendant in 
error to appropriate any part of Bulson's one-third of the proceeds 
of the hay to his own use hâve thereupon ceased? Undoubtedly 
so; and, if so, we do not understand how it can be seriously con- 
tended that, when the policy in suit was applied for and issued, 
the défendant in error was the sole and unconditional owner of the 
hay. 

"To be 'unconditional and sole,' " sald the court of appeals of Maryland, 
"the interest must be completely vested in the assured, not divided or eon- 
ditlonal, but of such a nature that the Insured must sustain the entire loss 
If the property Is destroyed; and this Is so whether the title Is légal or 
équitable." Insurance Co. v. Keating, 38 Atl. 29. 31. 

The policy in question was taken by the assured, as has been 
seen, upon "his 600 tons of hay," and provides, among other things, 
that if the assured be other than the entire, unconditional, and 
sole owner thereof, the policy shall be void and of no effect. The 
provision in question is common in such policies, is plain in its 
terms, and is inserted for good and substantial reasons. 

"They rest," sald the circuit court of appeals for the Eighth circuit, in In- 
surance Co. V. Bohn, 12 0. C. A. 536, 65 Fed. 170, "upon a Sound policy of the 
business of Insurance,— a policy founded in reason, and in accord with an 
enlightened public policy,— the policy of reducing the moral haaard to which 
the underwriter Is exposed. 'Moral hazard,' in insurance, is but another 
name for a pecuniary interest in the insured to permit the property to'burn. 
Statistics, expérience, and observation ail teach that the moral hazard is 
least when the pecuniary interest of the insured in the protection of the 
property against flre is greatest, and that the moral hazard is greatest when 
the insured may gain most by the burning of the property." 

In Insurance Co. v. Lawrence, 2 Pet. 25, 49, Chief Justice Mar- 
shall, speaking for the suprême court, sald: 

"The contract for Insurance is one in which the underwriters generally 
act on the représentation of the assured, and that représentation ought con- 
sequently to be f air, and to omit nothing which it is material for the under- 
writers to linow. * * * Generally spealcing, insurances againsit flre are 
made in the confidence that the assured will use ail the précautions to a void 
the calamity insured against which would be suggested by his interest. 
The estent of this interest must always Influence the underwriter In talsing 
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or rejectlng the rlsk, and in estîmating the preminm. So far as it may In- 
fluence him in thèse respects, it ouglit to be communicated to him. TJnder- 
"writers do not rely so much upon the princlples as on the Interest of the 
assured; and it would seem, therefore, to be always material that they 
should know how far this interest is engagea in guarding the property from 
loss." 

In the présent case, as has been shown, the assured only owned 
an undivided two-thirds of the hay; the other undivided one-third 
being owned by Bulson, subject to Abrams' right of possession of 
the whole, and his right to sell the whole, and repay his advances 
ont of Bulson's share of the proceeds. Bulson's interest might or 
might not hâve greatly exceeded those advances; but his interest 
existed and was, according to the record, insured by Bulson in 
another company. There can be no doubt that his interest was an 
insurable one; and, if so, it necessarily follows that Abrams did 
not hâve the entire bénéficiai interest in the hay. Yet he repre- 
sented the entire 600 tons to be "his," and, indeed, still so insists 
in his testimony in this case, in which respect he was sustained by 
the court below in at least one instruction given to the jury, and 
in its action in refusing certain instructions requested by the 
défendant. In thèse respects, error was, in my opinion, committed, 
as well as in the refusai of the court below to instruct the jury 
to return a verdict for the défendant, as requested by the defend- 
ant's attorney. I think the judgment should be reversed, and the 
cause remanded, with instructions to award a new trial. 



STJPEEME COUNCIL AMERICAN LEGION OF HONOR V. GOOTEB. 

(Circuit Court of Appeals, Fourth Circuit November 1, 1898.) 

No. 263. 

Bbnkpit Insurance — Nonpatmbnt of Assessment — Rkinstatembnt — Con- 
struction OF By-Laws. 

The by-laws of a bénéficiai association required ail assessments to be 
paid on or before the last day of the calendar month in which they were 
made, in default of which payment a member should stand suspended; 
aiso that a suspended member, to become reinstated, must pay ail sums 
called for before the date of reinstatement "within 60 days from the 
date of suspension." BdiJ, that a member was not suspended for non- 
payment of an assessment until the Ist day of the month succeeding tliat 
la which it was made, and that he had 60 days, excluding that day, 
within which to become reinstated; and hence a member, who failed 
to pay an assessment made in August, by paying ail arrearages on the 
31st day of October following, became reinstated. 

In Error to the Circuit Court of the United States for the District 
of Maryland. 

This was an action by Rachel S. W. Gootee against the Suprême 
Council American Légion of Honor to recover on a beneflt certiflcate. 
From a verdict and judgment in favor of the plaintiff, défendant 
brings error. 

Alfred J. Carr and Olin Bryan, for plaintiff in error. 
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Thomas Ireland Elliott and Charles P. Harley, for défendant in 
error. 

Before GOFF and SIMONTON, Circuit Judges, and WADDILL, 
District Judge. 

GOrF, Circuit Judge. The Suprême Council American Légion of 
Honor issued on March 14, 1888, its beneflt certiflcate No. 111,588 
to Kelly Gootee, who thereafter, on the 17th day of January, 1897, 
departed this life, and, the said suprême council having refused to 
pay to the beneflciary named therein, Rachel S. W. Gootee, the sum 
of |5,000, as provided for by said certiflcate, she instituted this ac- 
tion at law in the circuit court of the United States for the district 
of Maryland, she being a citizen and résident of that state, and the 
défendant being a corporation organized and doing business under 
the laws of the state of Massachusetts. The said certiflcate reads as 
follows: 

"This is to certify that Kelly Gootee Is a companion of the American 
Légion of Honor, said companion having made application for sis degree 
membershlp to Patapseo Council, No. 382, A. L. of H., instituted and located 
at Baltimore, in the state of Md., and passed the requisite médical examina- 
tion, and been duly initiated Into said council, and this certiflcate is issued 
to said companion as an évidence of the facts in It contained, and as a state- 
ment of the contract existlng between said companion and the Suprême 
Council American Légion of Honor. In considération of the fuU compliauce 
with ail ,the by-laws of the Suprême Council A. L. of H. now existlng or 
hereafter adopted, and the conditions hereln contained, the Suprême Council 
A. L. of H. hereby agrées to pay liachel S. W. Gootee, wife, 24—25, funeral 
beneflt, 1—25 of flve thousand dollars, upon satisfactory proof of the death, 
while in good standing upon the books of the suprême council, of the com- 
panion hereln named, and a full receipt and surrender of this certiflcate, 
subject, however, to the conditions, restrictions, and limitations following: 
First. That ail statements made by the companion in the application for 
membershlp, and ail answers to the questions contained in the médical ex- 
amination, are in ail respects true, and shall be deemed and taken to be ex- 
press warranties. Second. That said companion shall hâve paid ail assess- 
ments called to the beneflt fund within the time and in the manner required 
by the by-lavys of the suprême council in force at the time of the Issuance 
of this certiflcate, or as the same may be hereafter amended. Third. That 
ail moneys which the Suprême Council AmeWcan Légion of Honor may ad- 
vance against this certiflcate by vi'ay of a relief beneflt to the companion 
named herein for sick or disability beneflts, under existing or hereafter 
enacted bjr-lavrs or régulations, may be deducted, at the death of the com- 
panion,- from the amount payable to the beneflciary named hereln. Fourth. 
That the amount designated by said companion in hls application for mem- 
bershlp, and stated herein, as a funeral beneflt, may be deducted at the 
death of the companion from the amount payable to the beneflciary herein 
named. Fifth. That this beneflt certiflcate is issued by the suprême council, 
and accepted by the companion herein named, for himself and his beneflciary, 
upon the express condition and agreement that, in the case of any false or 
fraudulent statement, or misrepresentation, or violation of any of the cov- 
enants herein contained, the same shall be void." 

The Suprême Council American Légion of Honor declined to pay 
said sum to the said beneflciary, and made défense to said suit, for 
the reason, as claimed by it, that the certiflcate was, at the time of 
the death of Kelly Gootee, null and void, because that he had in his 
lifetime failed and neglected to comply with the requirements of the 
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by-laws mentioned therein; that by-law No. 62, which reads as fol- 
lows: "On or before the last day of each calendar month every mem- 
ber of tbe order shall pay to the collecter of his couiicil, and without 
notice, ail assessments which may bave been called by the executive 
committee, and are payable by him during said month. In default 
thereof, he shall stand suspended from membership in the order, and 
ail benefits therein and his beneflt certificate shall be void. If the 
last day of any month falls on a Sunday or a légal boliday, he shall 
hâve ail the next succeeding day to pay his assessments," — had been 
ignored by said Kelly Gootee, in that he had failed to pay assessment 
No. 368, in accordance with the requirements of said by-law, which 
assessment had been called by the executive committee on August 
1, 1896, and was due and payable by the members on or before the 
last day of that month, by which failure he suspended himself from 
membership in the order, and rendered his certificate void; and that 
at no time thereafter did he comply with the requirements of the by- 
laws so as to reinstate himself to membership as provided by by-laws 
Nos. 13S and 139, which are as f ollows : 

"No. 138. A member of a eouncil who bas been suspended, to be reinstated, 
shall pay to the collector the full amount of arrears for dues, fines, and ail 
assessments called on or before the date of reinstatement, withln sixty days 
from the date of suspension, and ail suspended members failing to do so 
within said time must make written application for reinstatement, and be re- 
examined, and furnish a favorable certificate from the médical examiner 
in form prescribed by the suprême eouncil, duly approved by the médical 
examiner in chief. ïhe member shall also, unless reinstated within sixty 
days from the date of suspension, pay into the beneflt fund assessments ac- 
cording to the rate established by the by-laws of the order for the âge at- 
tained at the time of reinstatement: provided, however, that no reinstatement 
of a member under suspension shall occur in any case where the payment 
of the arrears for dues, fines, and assessments necessary to reinstate la made 
on the day of , or at a time af ter, the death of any such member. 

"No. 139. No member of a eouncil suspended for nonpayment of dues, fines, 
or assessments shall be reinstated in any other manner than herein provided, 
and any reinstatement of a suspended member by any eouncil of the order 
in any other manner than herein provided shall be nuU and void, and any 
eouncil reinstating a member in violation of this section may for such act 
be declared suspended by the suprême commander: provided, that no member 
can be reinstated who bas been suspended for a longer period than one year, 
but may apply for admission as a new member, and, if accepted, shall be ad- 
mitted under the same conditions as an applicant who has never belonged to 
the order: provided, however, that suspended members who bave drawn 
relief benelits shall not be so admitted." 

The plaintifl, in reply to the defendant's said défense, insisted that 
the certificate did not become void, and was not void at the time of 
the death of Kelly Gootee, for that, even though said Kelly Gootee 
did fail to pay the assessment No. 368 on or before August 31, 1896, 
and even though he may hâve been suspended by reason of such fail- 
ure, still he was fully reinstated and restored to ail rights and benefits 
thereof by virtue of a compliance with said by-law No. 138; and for 
that the défendant thereafter accepted payment of assessment No. 
368, and assessments Nos. 369, 370, and 371, and thereby waived the 
forfeiture of said certificate, and is estopped from denying liability 
thereunder. Issue having been duly joined, the case was tried to a 
jury, and a verdict was returned in favor of the plaintiff for the sum 



944 89 FEDERAL REPORTER. 

of $5,170.90, for which judgment was entered against the défend- 
ant, asalso for costs. 

The court below insttucted fhe jury as to the law applicable to the 
case, and the défendant below assigns as error the giving of said in- 
structions. The défendant below also prayed the court to give 
to the jury certain instructions, which the court refused to do, and 
such refusai is also assigned as error. It will not be necessary for 
this court to consider ail of the assignments of error relied upon 
by the plaintiff in error and argued by counsel, for reasons that will 
appear as we proceed with the disposition of the case. The in- 
structions given by the court below at the request of the défendant 
in error, and assigned as error in this court, are as follows : 

"That, in accordance with the laws of the Suprême Council American Lé- 
gion of Honor, a member is not suspended from membership in said order 
for default in the payment of any assessments which may hâve been called 
by said défendant until the day succeeding the last day prescribed by said 
laws for said payment. That, In accordance with the laws of the Suprême 
Council American Légion of Honor, a member who bas been suspended 
relnstates himself by paying to the collecter the fuU amount of arrears for 
dues, fines, and ail assessments called on or before the date of reinstatement 
wlthin sixty days from the date of suspeuslon; and in Computing said sixty 
days the date of suspension should be excluded. That, If the jury flnd for 
the plaintiff, thelr verdict must be for the amount of said beneflt certiflcate, 
No. 111,588, namely, flve thousand dollars ($5,000), less any relief beneflt 
which they may flnd were paid to hlm during bis life, if they shall flnd such 
payment, and less the assessments No. 372, $8.40, and No. 373, $8.40, which 
were tendered by the plaintiff, and refused by the défendant; Interest upon 
the same from the date of flling this suit to be allowed or withheld, in the 
discrétion of the jury. That if the Jury flnd that Kelly Gootee was a mem- 
ber of the défendant order, and the holder of beneflt certiflcate No. 111,588, 
for the sum of flve thousand dollars ($5,000), payable at his death to the 
plaintiff; and if they further flnd that the said Kelly Gootee, by default in 
the payment of assessment No. 368, due on or before August 31, 1896, stood 
suspended from membership In said défendant order; and if they further 
flnd that assessment No. 368 was paid on September lOth, and No. 369 was 
paid on October 12th, and No. 370, and ail arrears for dues, fines, and ail 
assessments called on or before October 31, 1896, were paid to the collector 
by the said Kelly Gootee on or before October 31, 1896; and if they further 
flnd that said Kelly Gootee paid, or caused to be paid, or tendered, or caused 
to be tendered, in payment, within the tlme prescribed for said payments, ail 
subséquent assessments called before his death,— then their verdict must be 
for the plaintiff. If the jury find that L. Jeff. Milbourne was in fact the 
agent of the Suprême Council of the American Légion of Honor to collect 
and remit to said council the assessments called by it from KeUy Gootee 
In respect of his beneflt certiflcate No. 111,588, now sued upon; and if the 
jury shall further find that said Kelly Gootee paid to said Milbourne, as such 
collecting agent, assessment No. 368 on September 10, 1S9G, and paid to 
him assessment No. 369 on October 12, 1896, and at that date, desiring to 
be fully reinstated as a member entitled to the benefit of his said certiflcate, 
inquired of said Milbourne within what time he must pay assessment No. 
370 in order to be so reinstated, and was informed by said Milbourne, as 
such agent, that if assessment No. 370 was paid on or before October 31, 
1896, it would be within the time required by defendant's laws to reinstate 
him as a member; and shall flnd that said Gootee, relying upon the said 
Milbourne's information, paid said assessment No. 370 on October 31, 1896; 
then the said Gootee was entitled to rely upon the construction put by said 
Milbourne, as such agent, upon defendant's law, even though the construc- 
tion now contended for by the défendant as the true meaning of its law, 
that said assessment, In order to reinstate said Gootee, should hâve been 
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paid on October 30, 1896, Instead of October 31, 1896, may be a pro/)er con- 
struction of said law of sald défendant" 

It ia admitted by the pleadings that Kelly Gootee, in his lifetime, 
because of failures to comply with the requirements of the by-laws, 
was suspended from membership in the order mentioned. It was 
claimed by the plaintiff, but denied by the défendant below, that said 
Kelly Gootee was in his lifetime, under the proyisions of the by- 
laws, duly and fuUy reinstated as such member, and that his certifi- 
cate was not void, but in full force and eflfect, at the time of his death. 
If he was duly reinstated as a member within 60 days from the 
date of his suspension, then, so far as this case is concerned, the 
questions relating to the estoppel of the Suprême Council American 
Légion of Honor from setting up the claim of forfeiture of the benefits 
of said certiflcate because of the action of its agents are not material, 
and the assignments of error based thereon need not be considered. 
Assessment No. 36S was made by the executive committee on the Ist 
day of August, 1896, and, under the by-laws, was payable by Kelly 
Gootee on or before August 31, 1896. We think he had ail of that 
day in which to make said payment. If he had died on that day, at 
the last moment of time preceding September Ist, his certiflcate would 
hâve been in force, and the suprême council would hâve been bound 
to pay the sum mentioned therein to the beneflciary named. But 
he did not die before September 1, 1896, nor did he pay said assess- 
ment before that date, and consequently he was suspended from mem- 
bership from the flrst instant of time of September 1, 1896. The con- 
tention of plaintiflf in error that the suspension took place on the 31st 
day of August, 1896, is without merit. Ail the members of the order 
had ail of that day in which to make payment of the assessments 
called during that month, and their suspension followed, under the 
by-laws, immediately after that day had passed, if they had not paid 
such assessments before September Ist. Kelly Gootee had, by vir- 
tue of the by-laws, 60 days from the date of suspension within which 
he could secure his reinstatement by paying ail dues, assessments, 
and fines chargeable against him at the time he so sought reinstate- 
ment. Did he do this? He made the last of such payments on 
October 31, 1896, and that was within 60 days from September Ist, 
the date of suspension as we hâve found it to be. The complainant 
in error computes the 60 days from August 31st, the day on which 
the payment of assessment 368 should hâve been made in order to hâve 
prevented suspension, thereby confounding the date when that act 
should bave been done with the date of suspension, which could not 
hâve been until the former date had expired. When time is to be 
computed from a particular day or event, the gênerai rule is to ex- 
clude the day thus designated, and to include the last day of the 
specifled period. Sheets v. Selden's Lessee, 2 Wall. 177. In dispos- 
ing of questions of this character great weight should be given in 
every case to the particular words of the contract to be construed, or 
to the language of the rules to be deflned and applied. Much of the 
confusion existing concerning the reported décisions of the cases in- 
volving the computation of time, in matters of this character, will be 
found, on a close examination of the opinions of the courts, to be 
89 F.— 60 
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owing to the désire to givé due effect to the meaning o£ the parties, 
as expressed in the particular language or phrase used in each case. 
In the case under considération we think it is clear that it was in- 
tended by the words used in the by-laws to give to each member of 
the order, should he désire it, ail of the calendar month in which an 
assessnaent was made to pay the same, and that suspension for non- 
payment was to date, not from the last day of such month, but from 
the flrst day of the succeeding month; and also that such member 
was to hâve 60 full days after the day of suspension in which to se- 
cure his reingtatement. On this latter point the suprême court of the 
United States has held that the word "from" always excludes the day 
of date. Best v. Polk, 18 Wall. 112. Also, see 1 Pars. Notes & B. 
385, and the authorities cited. Excluding the day of suspension, 
September Ist, and calculating to October 31st, the day that Kelly 
Gootee paid the last payment then due by him, we flnd that it was 
within 60 days of his suspension, and that he was on said last-men- 
tioned day fully reinstated as a member of said order. It follows 
that his certiflcate was in full force at the time of his death, and that 
the défendant below should have,recognized its validity, and paid to 
the beneficiary mentioned therein the sum provided for by it. 

The assignments of error founded on the refusai of the court below 
to give the instructions asked for by the plaintiff in error — referring 
to the questions we hâve been discussing — are without merit for the 
reasons we hav€ assigned in sustaining the instructions given, and, 
so far as they relate to other questions, they are, as we hâve said, im- 
material. We find no error in the judgment of the court below, and 
the same is affirmed. 



UNITED STATES V. KELLY. 

(Circuit Court of Appeals, Ninth Circuit October 24, 1898.) 

No.: 425. 

1. Bill op Excbptioks— Time op Pebparation and Filing. 

A so-called "bill of exceptions," which appears to hâve been signed and 
filed after the term at which judgment was entered, in the absence of any- 
thing in the record showing that ît was prepared, presented, or allowed 
during that term, or that any extension was allowed during that term, 
or that défendant in error consented to its subséquent allowance, caiinot 
be cousidered for any purpose. 

8. SUITS AGAINST UnITBD StATES — FlNDINGS RbQUIRED BY StATDTB. 

Under the act of March 3, 1887 (24 Stat. 505), providlng for the bringing 
of suits against the United States, the requirements of section 7 that it 
shall be the duty of the court to flle a written opinion "setting forth the 
spécifie findings by the court of the facts therein and the conclusions of 
the court upon ail questions of law involved," and to render judgment 
thereon, are not complied with in a suit by a former marshal, based upon 
items of his accounts of fées and disbursements which had been disallowed 
by the treasury department, by findings which merely state that during 
a period named the plaintiff "p>erformed at divers and sundry times 
services for the défendant, the compensation for which was provided by 
law," and only speclfy the items in ûie account which the court holds to 
hâve been properly rejected by the treasury officiais, and holds as a con- 
clusion of law that ail other disallowances "were improper, and in vio- 
lation of law," and amounted to a sum stated; and such findings will 
not support a judgment. 
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8. SaMB— ReVIEW— ASSIGNMENTS OF ErBOB. 

In a suit agalnst the United States, brought under the act of March 
3, 1887, which requires the court, as the basis for judgment, to make 
spécifie findings of fact, the question of whether a judgment Is supported 
by the facts found may be reviewed, though not eovered by a spécifie 
assignment of error. 

Gilbert, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Oregon. 

This was a suit by Penumbra Kelly against the United States 
to recover for fées and disbursements as United States marshal, 
which were disallowed by the treasury department From a judg- 
ment for plaintiff, défendant brings error. 

H. S. Poote, U. S. Atty. 

J. N. Teal and W. W. Cotton, for défendant in error. 

Before GILBERT, ROSS, and MOEROW, Circuit Judges. 

ROSS, Circuit Judge. This suit was commenced in the court be- 
low on the 29th day of January, 1892, by virtue of the act of con- 
gress of March 3, 1887 (24 Stat. 505), to recover the sum of $4,616.13, 
alleged to be due the then plaintiff, défendant in error hère, for 
services rendered the United States as marshal for the district of 
Oregon, and which amount had been disallowed by the first corap- 
troller of the currency, and stricken from the accounts of the de- 
fendant in error, rendered by him to the treasury department. It 
seems from what little of the printed transcript is properly before 
the court that there was pending in the court below, along with 
the présent suit, one brought by the United States against Penum- 
bra Kelly, David P. Thompson, and Harvey Alexander Hogue, and 
another by the United States against Penumbra Kelly, Philip A. 
Marquam, and Van B. De Lashmutt, in ail of which suits the attoi- 
ney for the United States on the one side and the attorneys for the 
opposite parties on the other side entered into the following stip- 
ulation in writing: 

"(1) Thèse causes will be referred to Wallaee A. McCamant, master, to 
take and retum the évidence; and the évidence so taken shall be used in each 
of the cases, and they shall ail be tried as one case, as far as may be prae- 
ticable. (2) Any question of pleading may be disposed of before the master, 
and the parties shall hâve the right to flle sueh amended or substituted plead- 
ings before him as they may deem necessary, including the right to David 
P. Thompson and Harvey Alexander Hogue to file their answer, vrhich by 
mistake has been omitted." 

This stipulation is without date, but was filed in the court be- 
low June 8, 1895. On the preceding day— June 7, 1895 — this order 
was entered in the court below in the présent suit of Kelly against 
the United States: 

"Now, at this date, come the parties to this cause by their attorneys, the 
plaintiff appearing by Mr. Dell Stewart and Mr. Edward N. Deady, of coun- 
sel, and the défendant by Mr. Daniel R. Murphy, United States attorney, 
and flle herein their stipulation for référence of this cause to Wallaee Mc- 
Camant, master in chancery of this court; whereupon it is ordered by the 
court in pursuauce of said stipulation that this cause be, and the same is 
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hereby, referred to said master to take and retum the évidence In this cause; 
and it Is further ordered that the sald parties may file such amended and 
substituted pleadlngs as they may deem necessary before sald master." 

As no other stipulation appears in the record, the stipulation 
filed June 8, 1895, and above given, is probably that upon which 
the order of référence of June 7, 1895, was based. While the pro- 
vision in this stipulation for the flling of amended or substituted 
pleadings before the master, as well as the fact that the court made 
an order of référence, would seem necessarily to imply that an- 
swers on the part of the respective défendants had already been 
filed, yet the certiflcate of the clerk is that the record contains a 
true and complète transcript of ail the proceedings in the présent 
cause, and no answer on the part of the United States to the plain- 
tiff's pétition anywhere appears. Nearly two years after the cause 
had thus been referred to a master to take and report the évidence 
in the cause, to wit, on the 23d day of March, 1897, a demurrer 
was filed by the United States attorney to the pétition, upon the 
following grounds: 

"That sald pétition doth not show any facts whlch entltle the petltioner 
to maintain said pétition, or bave the same considered by the court; that 
the matters and things in the said pétition set forth do not show that the 
plaintiff has any daim In law, equlty, or admiralty against the défendant; 
that the pétition doth not show that this court hath jurisdlction of the mat- 
ters and things therein set forth." 

No notice or disposition of this demurrer seems ever to hâve been 
taken, so far as disclosed by the record. Shortly after the day on 
which it was filed, to wit, June S, 1897, McCamant, signing himself 
"Keferee," flled his report, which states that "he has taken the tes- 
timony, and herewith reports the same to the court, duly certi- 
fied; the same consisting of the record of the proceedings before 
the référée, together with dépositions taken elsewhere, and for- 
warded to the référée, and exhibits introduced by plaintiff and dé- 
fendant." Embodied in this report are certain flndings of fact and 
conclusions of law. The first four of thèse flndings of fact are as 
follows: 

"First. PlaintlfC was the duly-qualifled andactlng marshal of the United 
States for the district of Oregon from the Ist day of August, 1884, to the 
lOth day of December, 1887. Second. During the period mentioned In the 
flrst finding, plaintiff fumished quarterly accounts of his fées, expenses, and 
disbursements, which were submitted every quarter to the district court of 
the United States for the district of Oregon, and were in each case by the 
sald district court approved. Third. That during the time mentioned in find- 
ing No. 1 plaintiff performed at divers and sundry times services for the 
défendant, the compensation for whlch was provided by law. Fourth. That 
for the services so rendered by the said plaintiff, or clalmed In the accounts 
of the said plaintiff as having been rendered, the défendant has refused to 
pay the sum of $2,466.47; that the défendant refusesi to pay the same on the 
ground that the said sum of money is made up of disallowances which the 
défendant claims were proper to be made by the treasury officiais from the 
sums claimed by plaintiff to be owlng him from the défendant" 

The ûfth ûnding is: 

"That the disallowances so made by the défendant In the accounts of the 
plaintiff were unauthorized, and In violation of law, except the following." 
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Then follow 13 enumerated items of service, with the respective 
charges therefor, aggregating |o28.98. 
The sixth finding is: 

"That the dlsallowances In accounts of plaintiff except those mentioned 
in the fifth finding of fact were improper in violation of law; that the im- 
proper disallowances amount to $1,937.53." 

The conclusion of law reported to the court was that plaintiff is 
entitled to judgment against the défendant in the sum of |1,937.53, 
together with the costs incurred by the plaintiff in the suit. The 
plaintiff on June 11, 1897, filed exceptions to the fifth flnding of 
fact contained in the report. 

On the 21st day of June, 1897, the cause came on before the court 
to be heard on motion of the plaintiff "to conflrm certain tindings 
of the référée on file herein, and to disallow certain tindings there- 
in, and to conflrm in part the conclusions of law as set out in said 
report; and, there being no objections made or filed thereto, the 
plaintiff appearing by Joseph N. Teal and Dell Stewart, of connsel, 
and the défendant appearing by Charles J. Schnabel, Asst. U. S. 
Dist. Attorney, and it appearing to the court that the above-enti- 
tled cause was heretofore referred to Wallace McCamant, Esq., 
to take the testimony and report the same with his findings of fact 
and conclusions of law therein, and the court being fully advised 
in the premises, it is considered, ordered, and adjudged that said 
report be conflrmed in part and disallowed in part as hereinafter 
set out; and thereupon the court makes the following findings of 
fact." Thèse findings of the court are, in substance, and almost 
literally, the same as the findings reported by the référée, except 
as to the items of service and the charges therefor embodied in the 
fifth finding of the référée, and by him disallowed; the court find- 
ing that only four of those items of service and the respective char- 
ges therefor, aggregating |101.08, should be disallowed; those 
items being: 

(1) United States v. William Smith. Constructive mlleage of C. B. 
Burns from Portland to Oregon City, November 25, 1885 $ 1 80 

(2) United States v. Sam. Meecbam. Olaim for service in arresting 
the défendant; service elaimed to hâve been rendered by Deputy 
Charles Frush; whole charge made $91.66. The flnding is that 
this disallowance was proper, except as to the item of mileage from 
Portland to the Washington state line, and from the Washington 
State line to Portland, and the further sum of $4 for commitment 
of the prisoner. The finding therefore is that the disallowance 

is proper as to the sum of 78 36 

(3) United States v. J. N. Clarke et al. Service elaimed to hâve 
been rendered by Deputy D. L. Moomaw. Constructive mileage 
charge, Portland to Baker, 141 miles, at 12 cents 16 92 

(4) Voucher 59, United States v. Ah Lee, Charge for attendanee at 
examination 4 00 

Total amount of disallowance found to be proper $101 08 

The sixth finding made by the court below is: 

"That the disallowances on the accounts of plaintiff, except those mentioned 
in the fifth finding of fact, were improper, and in violation of the law; that 
the Improper disallowances amount to the sum of $2,365.43." 
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And as a conclusion of law the court found the plaintiff entitled to 
judgment against the défendant in that sum, for which judgment 
was, on tlie 21st day of June, 1897, entered in fayor of the plaintiff 
and against the défendant. On the 13th of July, 1897, the court filed 
an opinion embodying the same ûndings and conclusions. The de- 
fendant thereafter moved for a new trial, on the hearing of which, it 
being made to appear to the court "that certain fées to theamount of 
|128 were erroneously allowed," the court ordered "that, on the 
plaintiff remitting the sum of $128 on said judgment, the said mo- 
tion be overruled and denied; and thereafter, the plaintiff in open 
court consenting to said remission of said judgment to the amount 
of said |128, the said motion" was overruled. The case cornes hère 
on writ of error, the plaintiff in error specifying three particulars 
as grounds for a reversai: Mrst, that the court erred in proceed- 
ing before the cause was at issue; second, that the court should 
hâve made a spécifie flnding negativing the presumption that the 
défendant in error "had received his maximum compensation for 
each fiscal year of his alleged services, and showing that the judg- 
ment awarded him would not exceed his maximum"; third, that the 
court had no jurisdiction to r.ender judgment for any portion of 
the claim of the défendant in error which accrued more than six 
yeafs prior to the date of the filing of his pétition, to wit, January 
29, 1896. 

The second and third points thus made on behalf of the plain- 
tiff in error hâve nothing to support them in the record brought 
hère. The three hundred and odd pages of testimony, exhibits, 
and dépositions printed in the transcript are not embodied in a 
bill of exceptions. There is a document styled "bill of exceptions"' 
printed in the record, signed and filed after the expiration of the 
term of the court at which the judgment was entered, and there is 
nothing in the record to indicate that it was prepared, presented, 
or allowed during that term, or that any extension was granted dur- 
ing the term for its préparation, or any consent of the défendant in 
error to its subséquent allowance. It is clear, therefore, that it 
cannot be considered for any purpose. Muller v. Ehlers, 91 U. S 
249. And, if it could be, it contains nothing but exceptions to cer- 
tain spécifie flndings of the court below and to its conclusion of 
law, It contains nothing whatever to show that those flndings or 
that conclusion are erroneous. But two questions, therefore, are 
presented by the record, namely, whether there is réversible error 
in the action of the court below in giving judgment before issue 
had beenjoined, and while the demurrer flled on the part of the plain- 
tiff in error was on file and undisposed of ; and, second, whether 
the flndings of fact made by the court below support the judgment 
which it rendered. We will consider the question last stated flrst. 
The suit, as has been said, was instituted pursuant to the provi- 
sions of the act of congress of March 3, 1887, entitled "An act to 
provide for the bringing of suits against the government of the 
United States" (24 Stat. 505). By section 2 of the act the circuit 
courts of the United States are given concurrent jurisdiction in 
ail such cases as the présent, where the amount of the claim ex- 
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ceeds |1,000, and does not exceed |10,000, with a provision con- 
tained in the first section "tliat no suit against the government of 
tlie United kStates sliall be allowed under this act unless the same 
shall hâve been brought within six years after the right accrued for 
which the claim is made." By section 4 it is provided that the ju- 
risdiction of the respective courts of the United States proceeding 
under the act, including the right of exception and appeal, "shall 
be governed by the law now in force, in so far as the same is ap- 
plicable, and not inconsistent with the provisions of this act; and 
the course of procédure shall be in accordance with the establish- 
ed rules of said respective courts, and of such additions and modi- 
fications thereof as said courts may adopt." Section 6 makes it the 
duty of the district attorney upon whom service of the complaint, 
called in the act "pétition," is made, "to appear and défend the in- 
terests of the government in the suit, and within sixty days after 
the service of pétition upon him, unless the time should be ex- 
tended by order of the court made in the case, to flle a plea, answer 
or demurrer on the part of the government, and to file a notice of 
any counter-claim, set-off, claim for damages, or other demand or 
défense whatsoever of the government in the premises: provided, 
that should the district attorney neglect or refuse to flle the plea, 
answer, demurrer or défense as required, the plaintiiï may proceed 
with the case under such rules as the court may adopt in the prem- 
ises; but the plaintifif shall not hâve judgment or decree for bis 
claim or any part thereof unless he shall establish the same by 
proof satisfactory to the court." Section 7 makes it "the duty of 
the court to cause a written opinion to be flled in the cause, set- 
ting forth the spécifie findings by the court of the facts therein, 
and the conclusions of the court upon ail questions of law involved 
in the case, and to render judgment thereon. If the suit be in 
equity or admiralty, the court shall proceed with the same accord- 
ing to the rules of such courts." Section 9 provides for the same 
rights of appeal or writ of error by either party "as are now re- 
served in the statutes of the United States in that behalf made, 
and upon the conditions and limitations therein contained"; and 
further provides that "the modes of procédure in claiming and per- 
fecting an appeal or writ of error shall conform in ail respects 
aud as ncar as may be to the statutes and rules of court govern- 
ing appeals and writs of error in like causes." 

As bas been seen, it is by section 7 of the act made the duty of 
the trial court to set forth the facts of the cause speciflcally in its 
findings, as well as its conclusions upon ail of the questions of law 
involved. It is manifest that the findings made by the court below 
do not answer this requirement. The only spécifie facts found by 
the court relate to items of service which it rejects, and for which 
no judgment was given. The facts upon which the court conclud- 
od that the défendant in error was entitled to judgment against 
the plaintiiï in error are not stated at ail. It is found, as has been 
seen, that within a certain designated time the "plaintifE performed 
at divers and sundry times services for the défendant, the compen- 
sation for which was provided by law," and "that the disallowances 
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on the acGOunts of plaintifl, except those mentioned in the flfth 
flnding of fact, were improper, and in violation of law; that the 
improper allowances amounted to the sum of |2,365.43." What 
the services were that the plaintiff rendered, and for which he was 
allowed, is not stated, nor is any attempt made to state them in 
the flndings. The flndings do not undertake to make the accounts 
a part thereof. If so, we might, by eliminating therefrom those 
items that are speciflcally rejected in the flndings, ascertain the 
items of charge upon which the judgment is based. But the ac- 
counts are not made a part of the flndings, or otherwise identifled. 
The flndings being entirely silent in respect to the facts expressly 
required by the statute to be therein stated as the basis of any 
judgment against the United States, we do not see how the judg- 
ment can be properly aflQrmed. We are not able to regard as 
technical the entire absence from the flndings of such matter of 
substance. For the reason stated the judgment must be reversed, 
and the cause remanded for further proceedings. It becomes, 
therefore, unnecessary to consider the other question above stated. 
On the return of the case to the court below the parties will hâve 
an opportunity to proceed with the cause in a due and orderly 
manner, , 

It is suggested and thought by one of the members of the court 
that the point upon which the case is decided cannot be considered, 
for the reason that there is no sufficient assignment of errors. The 
assignment is that the court below erred in making the flnding 
which is the subject of attack. Whether or not this be suffleiently 
deflnite as an assignment of error, we are of opinion that in this 
case, which is brought under, and only because of, a statute of the 
United States authorizing a judgment against the United States 
only when it is based upon a flnding speciflcally stating the facts, 
no such assignment of error is necessary. The error appearing up- 
on the face of the record and disclosing the utter absence of the 
flnding upon which alone any judgment against the government 
was authorized, the court, in our opinion, is not authorized to dis- 
regard error, whether assigned for error or not. In Chase v. U. S., 
155 U. S. 489, 499, 15 Sup, Ct. 175, the suprême court held that judg- 
ments in cases brought under the act of March 3, 1887, may be 
reviewed either by appeal or writ of error; saying: 

"Congress, whlle recognizing the settled distinction between law, equity, 
and admiralty, did not intend that the records of cases brought against the 
government under this act should contain ail that is required in suits instl- 
tuted in the courta of the United States under the gênerai statutes regulatlng 
their jurisdiction and the modes of procédure therein. Nelther the mode of 
procédure in the court of claims nor the mode in which cases there deter- 
mined may be brought hère for re-examinatlon was changed by the act of 
March 3, 1887. But under that act a judgment of a district or circuit court 
of the United States in an action at law brought against the government will 
be re-examined hère only when the record contalns a spécifie flnding of facts 
wlth the conclusions of law thereon. In such cases this court will only 
Inquire whether the judgment below Is supported by the facts thus found. 
And we thlnk It was also the purpose of congress to requlre Uke spécifie 
flndings or statements of fact and conclusions of law In cases in equity and 
in admiralty brought under that act in the district and circuit courts of the 
United States, and to restrict our inqulry In such cases, as in actions at law. 
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to the sufflclency of the facta so found or stated to support the final judg- 
ment." 

And that, in the view of the learned and astute counsel for the 
défendant in error, the question upon which we hâve decided the 
case is presented by the record for the décision of this court, clear- 
ly appears from their brief, in which they say: 

"As against the contention of the government the défendant in error in- 
siste that there are but two propositions presented by the record -which can 
command the considération of tiie court, vlz. that of the trial court having 
proceeded to judgment whlle the demurrer of the government was undis- 
posed of, and before issue had been joined, and the question whether the 
flndings of fact made by that court support the judgment which was ren- 
dered." 

Judgment reversed, and cause remanded for further proceedings. 

GILBEEï, Circuit Judge (dissenting). The defect in the flndings 
of the circuit court is at most a purely technical one. The law re- 
quires of the trial court an opinion which shall set forth the spécifie 
flndings of fact on which the plaintifï is held to be entitled to re- 
cover. The action is brou ght upon a marshal's account of his fées 
and disbursements. The record shows that testimony was heard 
concerning every item of the account, and that the court passed 
upon each item. In maliing the flndings, the court, instead of re- 
peating in détail the items that were found to be due the plaintifE, 
pointed ont and specifled those that were to be disallowed, and con- 
cluded with a gênerai flnding, which is as follows: "I am of the 
opinion that ail the other items in the account are proper claims 
against the United States, and the plaintifE is justly entitled to be 
allowed therefor." Then follow gênerai flndings to the efifect that 
the services mentioned in the account were rendered to the United 
States by the plaintiff as marshal, and that the compensation there- 
for was provided by law. It is very évident from the record that, 
as a matter of fact, the court made spécifie flndings upon every por- 
tion of the account, and that it has deemed a référence to the items 
which were allowed, together with a particular spécification of those 
which were disallowed, a sufQcient compliance with the statute. 

The assigmuent of error which we find in the record is not suHi- 
cient to bring to our attention the defect in the proceedings which, 
in the opinion of the majority of the court, justifies the reversai of 
the judgment. The error assigned is as follows: "The court flnds 
as conclusion of law that plaintiiï is entitled to judgment against 
défendant in the sum of $2,237.43." This, I submit, points to no 
error whatever in the record, and is insufQcient to direct our atten- 
tion to the fact that by the opinion of the court below the facts are 
not speciflcally found as required by the statute. It is necessary to 
refer to a few only of the numerous décisions in which the rule 
has been construed. Pourth Nat. Bank of St. Louis v. City of 
Belleville, 27 G. C. A. 674, 83 Fed. 675 ; Association v. Sparks, 28 
C. C. A. 399, 83 Fed. 225; Citv of Findlay v, Pertz, 20 0. C. A. 662. 
74 Fed. 681; Doe v. Mining Co., 17 C. C. A. 190, 70 Fed. 455; Os- 
wego Tp. V. Travelers' Ins. Co., 17 C. C. A. 77, 70 Fed. 225. In the 
case last cited it was said that the assignment that the court erred 
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in rendering judgment for the plaintiff "brings nothing to the at- 
tention of the appellate court." Nor are we authorized to deviate 
from the rule from the fact that the plaintiff in erf or is the United 
States. In U. S. v. Ferguson, 24 C. C. A. 1, 78 Ped. 103, which was 
an action against the United States under the statute of March 3, 
1887, the circuit court of appeals of the Second circuit, referring 
to assignments of error, ï^hich were that the court erred in ren- 
dering judgment for the plaintiff, and that the court erred in not 
rendering judgment for the défendant, said: "Thèse assignments 
do not cojnply with the rules, as they fail to point out any partic- 
ular error asserted and intended to be urged. Whether they mean 
that a wrong resuit was reached because the facts were errone- 
OHsly decided, or because the court erred in applying the law to 
the facts, can only be conjectured." In U. S. v. Ady, 22 C. C. A. 
223, 224, 76 Fed. 359, 360, the circuit court of appeals for the 
Eighth circuit said: "The question whether the ûndings of fact 
made by the lower court support its conclusions of law may be 
reviewed without exceptions upon seasonable assignments of er- 
ror." Under our eleventh rule, which permits us to notice a plain 
.error not assigned, we ought not to consider a technical error where 
the record shows, as it does in this case, that substantial justice 
bas been done, and that the requirements of the law hâve, in sub- 
stance, been complied with. This has been the interprétation of 
the rule by this court and by the circuit courts of appeal of other 
circuits. Kailroad Co. v. Mulligan, 14 C. C. A. 547, 67 Fed. 569; 
Society v. Spiro, 24 C. C. A. 334, 78 Fed. 774. In order to reverse 
the judgment of the circuit court, this court must go out of its 
way to take cognizance of a technical error not assigned. and not 
mentioned upon the argument or in the brief of the plaintiff in error. 
I do not think the ends of justice require us to do this, especially when 
it is considered that the resuit of remanding the case is only to re- 
quire the trial court to repeat in new flndings the items of an account 
that hâve already been adjudicated, and incidentally to impose up- 
on the défendant in error a burdensome expense, and to still fur- 
ther delay him in obtaining from, the United States money that has 
been justly due, but withheld from him, for more than 10 years. 



TAYLOR V. UlSriTBD STATES. 

(Circuit Court of Appeals, Ninth Circuit. October 3, ISiS.) 

No. 410. 

Cbiminal Law — Evidence of Co-CoKSPiRATons— Foundation fok Admission. 
Evidence that a défendant, charged with having entered into a con- 
spiracy with other défendants to make and utter counterfeit coins, was 
a relative of others of the défendants; that he resided with one of them 
for six weeks, during which time the counterfeit coins were there made; 
that he wrote the letter ordering the machine with which they were 
made; and that, after the arrest of one of the défendants, he wrote of- 
fering to assist in procuring bail,— is sufflciènt as Connecting défendant 
with the consplracy to authorize the admission against him of statements 
of his co-conspirators. 
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2. Same— Order ot Peoof. 

The order of proof rests in the sound discrétion of the court, and ît la 
not bound to exclude évidence of déclarations of co-conspirators against 
a défendant until after the prosecution has proved his connection with 
the offense chargea. 

8. Same — Evidescb — Heahsat. 

While it is compétent to asli a witness for the prosecution if he is to 
receive a reward in case of defendant's conviction, or to prove such fact 
to show his interest, it'is not compétent to prove a statement made by 
him to that effect unless for the purpose of impeachment, and after he 
has been interrogated in regard to such statement. 

4. Same— Démonstrative Evidence. 

In a prosecution for counterfeiting, permitting a platlng machine taken 
from défendants to be operated in the présence of the jury by an expert, 
to demonstrate that It could be used for plating coins such as défendants 
were charged veith having made and uttered, was not error. 

In Error to the Circuit Court of the United States for the District 
of Idaho. 

This was a prosecution for eutering into a conspiracy to counterfeit 
and utter counterfeit coins of the United States. From a judgment 
of conviction, Emmett Taylor, one of the défendants, brings error. 

Lot L. Feltham, for plaintifl in error. 
James H. Porney, for défendant in error. 

Before GILBERT, EOSS, and MORROW, Circuit Judgea. 

GILBERT, Circuit Judge. The plaintiff in error was one of several 
défendants who were convicted of entering into a conspiracy to 
counterfeit and utter counterfeits of the gold coins of the United 
States. The other défendants were James Eddy, John Eddy, Newton 
Eddy, Charles Scroggins, Frank Freligh, Isam Splawn, and Stan 
Splawn. It is contended on behalf of the plaintiff in error that the 
court erred in admitting in évidence the statements of his co-con- 
spirators Connecting the plaintifl in error with the offense, without 
ârst having established by other testimony the fact that the plaintiff 
in error was a party to the conspiracy. The évidence which, in the 
opinion of the court, was sufflcient to make out a prima facie case 
against the plaintiff in error in order to the admission of the déclara- 
tions of his co-conspirators, was, in brief, that the plaintifl in error 
was the cousin of the Eddy boys; that he lived near Weiser, Idaho; 
that Isam Splawn lived near Lewiston, and the other défendants at 
Rapid River; that about the lOth of September, 1896, he was seen in 
Company with John Eddy and Stan Splawn ; that about that time he, 
in Company with John Eddy and Isam Splawn, went to Lewiston, 
Idaho, and stopped at Isam Splawn's place, where subsequently Jim 
Eddy, Frank Freligh, and Stan Splawn joined them. After remain- 
ing flve or six weeks at and near Lewiston, attending the races and 
training the race horses, the plaintiff in error retyrned to Rapid 
River, in the latter part of October, 1896. After remaining there 
three or four days, he returned to his home. During this period a 
large quantity of counterfeit coin was made by the other défendants. 
It was proven that the plating outfit with which the counterfeit coin 
was plated with gold was ordered in Chicago by the plaintiff in error, 
who wrote theref or, signing the name of Isam Splawn to the order, and 
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directing that the outfit be sent to tlie said Splawn at Lewiston; that 
the order for the plating machine was sent on the 15th day of Septem- 
ber, 1896, and the answer thereto was found in the possession of John 
Eddy, at Eapid Eiver; that during the month of October, 1896, and 
near Isam Splawn's house, where the plaintiff in error was stopping, 
a large amount of counterfeit money was manufactured. There was 
évidence that, after Stan Splawn was arrest«d for passing some of 
the counterfeit money, the plaintiff in error wrote to John Eddy, re- 
ferring to the fact that he had heard that Stan Splawn was going 
to turn state's évidence, and stating that, if he needed any money 
or help in getting his bonds, he would help him ail he could. We 
think that thèse facts were sufflcient to establish a prima facie case 
against the plaintifE in error, so that the court was justifled in ad- 
mitting the statements of his co-conspirators which connected him 
directly with the offense which was charged against them ail. The 
court was not bound to exclude the évidence of those déclarations 
until the prosecution should first hâve proven the connection of the 
plaintiff in error with the offense. The order of the proof rested 
in the sound discrétion of the court 1 Greenl. Ev. § 111; 6 Am. & 
Eng. Enc. Law (2d Ed.) 689; State v. Winner, 17 Kan. 298, 305. 

Error is assigned to the refusai of the court to permit certain 
interrogatories, the purpose of which was to show the interest of 
the witness Reavis iB the resuit of the case. Eeavis was the prin- 
cipal witness against the défendants. It is contended that the court 
erred in not permitting the plaintiff in error to inquire of him 
whether or not he had said to the wife of Frank Freligh that, if her 
husband was convicted, he would marry her, and take care of her. 
We find it unnecessary to détermine whether it was error to sustain 
the objection, for it appears in the record that, notwithstanding the 
ruling of the court, the witness answered the question. It is con- 
tended that it was error to exclude the testimony of the witness 
Miller, who was called to prove that Reavis had said to him that, if 
he (Reavis) secured the conviction of the défendants, he was to re- 
eeive a reward of |1,000. It would hâve been proper to inquire of 
Reavis whether he was to receive a reward in case the défendants 
were convicted. It would hâve been proper to prove that fact by any 
compétent évidence. It was not compétent évidence, however, to 
show that Reavis had said to Miller that he was to hâve a reward. 
He had not been interrogated as to what he had said to the witness. 
It was not intended to impeach him by the question. It was a proffer 
of hearsay testimony only. 

Jt is urged that the court erred in permitting the witness Ketten- 
bach to testify, over the objection of plaintiff in error, that, when 
he picked up pièces of plaster of Paris in a canon about three miles 
from Isam Splawn's house, he had remarked, "That was similar 
to the molds that I had seen in the sheriff's hands in the Lewiston 
National Bank, which had been taken from the counterfeiters." There 
is no theory upon which this testimony was admissible; and, if it 
can be seen that it tended in any way to connect the défendants 
in the indictment with the commission of the crime charged, it must 
be held that its admission was error, for which the judgment should 
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be reversed. But we are unable to see that the évidence could hâve 
had such a tendency. The record is silent as tô any évidence con- 
cerning molds taken from the défendants in this case, or from other 
counterfeiters, or in the hands of the sheriff; but assuming that 
the witness referred to the molds produced by the witness Keavis, 
and which had been offered in évidence, the further fact that the 
witness Kettenbach declared when he found them that the pièces of 
plaster discovered in the caîïon resembled the others did not, we 
think, add any force whatever to the déduction that might legiti- 
mately be drawn from the possession of the molds by the défendants.^ 
The molds referred to by both witnesses were ail before the jury,' 
and the jury could make their own comparisons. The canon In which 
the molds were found was thrce miles distant from Isam Splawn's 
house. There was évidence that some of the défendants had told 
Keavis that they had taade counterfeit coin in a bushy canon some- 
where in the neighborhood of Splawn's. While the question is not 
wholly free from doubt, we are inclined to the opinion that the admis- 
sion of the évidence was not error which could hâve affected a sub- 
stantial right of the plaintifE in error, or which now justifies us in 
reversing the judgment. 

It is urged that the plaintiff in error was prejudiced by the ruling 
of the court permitting the witness Kelly, as an expert, to operate 
the plating machine, and demonstrate to the jury the fact that coins 
could be plated with it. We flnd no error in this. It was proper 
to prove that the machine would do the work which the witness 
Eeavis said had been done with it, and the best proof was the ac- 
tual démonstration which was made before the jury. 

The foregoing are the principal assignments of error. We hâve 
examined the other points made by the plaintiff in error, and in 
none of them do we flnd ground for reversing the judgment The 
judgment of the circuit court will be afiSrmed. 



THE CAPTAIN WBBER. 

(Circuit Court of Apjwals, Ninth Circuit October 3, 1898.) 

No. 436. 

1. Coi.LisioN— Review on Appeal— Findings of Fact. 

Where the évidence on an issue as to whicli vessel was In fault In a 
collision was taljen in open court, the flnding of the district court will 
not be disturbed on appeal unless clearly against the weight of évidence. 

a Same— Steamer and Sailinq Vessei. — Bukdek of Pboop. 

Under the rule which requires steaniships to keep out of the way of 
salling vessels, a steamer is not relieved of such duty by the fact that 
a sloop approachlDg from an opposite direction on a river also has machin- 
ery operated by a naphtha or gasoline engine as an auxiliary power, and 
the steamer is prima facie liable for a collision, and can only relieve 
herself by showing that the accident was Inévitable, or that It was eaused 
by the culpable négligence of the sloop. 

8. Samb — Evidence dp Fault. 

A collision oceurred between a steamer and a sloop going In opposite 
directions on a river the channel of which was about 1,200 feet wide, 
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and the usual course of steamers about the mlddle. The water was nearly 
slack, and the night calm and clear. Edd, that évidence showing that 
the steamer had no proper lookout, and that the collision took place net 
more than 150 feet from the bank, and probably much less, warranted a 
flnding that the steamer was In fault. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

■ This was a libel for damages for a collision, by Joseph Prada 
against the steamer Captain Weber, — the Union Transportation Com- 
pany, claimant. From a judgment for libelant, the claimant appeals. 

Reddy, Campbell & Metson, for appellant. 
Milton Andros, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Jadge. This was a libel to recover damages grow- 
ing out of a collision between the steamer Captain Weber and the 
sloop Ida, upon the alleged ground that the "collision was brought 
about and occasioned solely by the négligent, careless, and unskillful 
manner in which the steamer was navigated and managed by those 
in charge of her navigation." This the respondent in the court below 
{appellant hère) denied, and, on the contrary, alleged that the collision 
was "occasioned solely by the négligent, careless, and unskillful man- 
ner in which the sloop Ida was navigated." The district court found 
that the steamer was solely in fault, and entered a decree for the libel- 
ant, from which the claimant brings the présent appeal, the ground 
of which is that the court should hâve found the sloop solely in fault. 

The évidence was given in open court, and issubstantiallyconilicting. 
The well-settled rule in such cases is that the décision of the district 
judge, who has had the opportunity of seeing the witnesses, hearing 
them testify, and judging of their credibility, will not be reversed un- 
less clearly against the weight of évidence. The Alejandro, 6 G. C. 
A. 54, 57, 56 Fed. 621; The Sampson, 4 Blatchf. 28, Fed. Cas. No. 
12,279; The Sunswick, 5 Blatchf. 280, Fed. Cas. No. 13,625; The 
Thomas Melville, 37 Fed. 271; The Albany, 48 Fed. 565; The War- 
rior, 4 C. C. A. 498, 54 Fed. 534; Duncan v. The Gov. Francis T. 
Nicholls, 44 Fed. 302; Taylor v. Harwood, Taney, 446, Fed. Cas. No. 
13,794. An attentive reading and considération of the évidence in 
the case not only fails to satisfy us that the flndings of ,the trial 
court are against its weight, but we think the probabilities of the 
case, as well as the presumptions growing out of the facts, support 
the conclusions reached by the court below. The steamer was plying 
between the cities of San Francisco and Stockton. Its tonnage is 
501.91; length, 175.5 feet; beam, 36.5 feet; and she draws 8 feet of 
water. The sloop's tonnage wàs 14.74; her length, 39.05 feet; beam, 
16 feet; and draft, 4.4 feet. The sloop carried a mainsail and jib, 
and also had auxiliary power in the form of machinery operated bj 
naphtha or gasoline. The collision occurred between 1 and 2 o'clock 
in the morning of September 3, 1894. For some reason, not appear- 
ing, the testimony in the case was not taken for nearly 3^ years 
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thereafter, whîch fact probably accounts for some of the inconsisten- 
cies and discrepanciea appearing therein. At the time of the col- 
lision the steamer was proceeding on her voyage up the San Joaquin 
river to Stockton, and the sloop was on her way down the river to 
San Francisco. The point of collision was near Pittsburg Landing. 
Where it occurred the river is about 1,200 feet wide, the chaunel ex- 
tending practically from bank to bank. It appears from the évidence, 
without conflict, that the usual course of the steamers plying on that 
river is to follow the middle of the channel, leaving, at the point where 
the collision in question occurred, about 600 feet of water on each side. 
Just prior to the collision the steamer was following this usual 
course. Between the steamer and the sloop as they were approach- 
ing each other was a bend in the river, and across that bend the sloop 
discovered the masthead light of the steamer when they were about 
a mile apart. The steamer did not discover the sloop until the dis- 
tance had been lessened to about a quarter of a mile, when the wit- 
nesses on behalf of the steamer say that they flrst saw the starboard 
light of the sloop, then almost immediately the port light, and then 
again almost immediately the starboard light ; from which it is earn- 
estly contended on behalf of the appellant that the sloop was tacking, 
first one way and then another, and that by such careless and bad 
navigation the sloop crossed the bow of the steamer, and thereby 
caused the collision. This contention is conclusively negatived by 
the fact that when the steamer struck the sloop, which she did amid- 
ships, and on the starboard side, the sloop, according to witnesses on 
behalf of the steamer, was only from 100 to 150 feet from the south- 
erly bank of the river, acd, according to the witnesses on behalf of the 
sloop, but from 10 to 12 feet from that bank. The bow of the steamer 
eut through the sloop, and forced her into the bank. The mère fact 
that the steamer left her usual course up the middle of the channel, 
and approached to within less than 150 feet of the southerly bank, 
strongly suggests fault on her part. If she had kept her course, there 
could hâve been no damage; and if she had wanted to change it 
because of the sloop's lights which she saw on the southerly side of the 
river, there were nearly 600 feet of water on the northerly side of the 
stream within which to move, and avoid any possible collision. The 
night was clear and pleasant, the tide on the ebb, and the water 
nearly slack. There was so little wind that the sloop had gone in 
close to the south bank of the river to anchor, and wait for more 
favorable conditions of tide and wind. There is no room for doubt 
as to the fact that she was close to the bank, and out of the way of the 
steamer, for she was rammed into the bank by the steamer. Not 
a witness put the distance of the sloop from the bank at the time 
she was struck at more than 150 feet. It was the duty of the steamer 
to keep oùt of the way of the sloop; for, certainly, the fact that the 
latter was provided with auxiliary steam power did not make her a 
steam vessel at the time of the collision in question. The provision 
of the act of congress of August 19, 1890, that "the word 'steam- 
vessel' shall include any vessel propelled by machinery," has no ap- 
plication hère, for the reason, if for no other, that that act did not go 
into effect until July 1, 1897. 29 Stat. 885, 893. That the steamer 
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was required to keep ont of the way of the sloop is settled, not only 
by repeated adjudications, but by statute as well. Article 15 of the 
régulations for preventing collisions on the water (13 Stat 58, 60) dé- 
clares: 

"If two ships, ône of wWch Is a sailing ship and the other a steamship, 
are prooeedlng in such directions as to Involve risk of collision, the steamsliip 
shall keep out of the way of the'salllng ship." 

In The Carroll, 8 Wall. 302, 305, where a collision between a steamer 
and schooner was under considération, the suprême court said : 

"The steamer was required to keep out of the way, slack her speed, or. If 
necessary, stop and reverse, while the schooner was required to maintain 
her course, and was not justified in changing it unless advised to do so to 
avoid a danger that immediately threatened her. As the steamer did not 
keep out of the way, and as the collision did occur, the steamer is prima 
faeie liable, and can only relieve herself by showing that the accident waa 
inévitable, or was caused by the culpable négligence of the schooner." 

See, aiso, The Wenona, 8 Blatchf. 499, 500, Fed. Cas. No. 17,411; 
The Oregon v. Eocca, 18 How. 570; Steamship Co. v. Eumball, 21 
How. 372; The Fannie, 11 Wall. 238; The New Orléans, 8 Ben. 101, 
103, Fed. Cas. No. 10,179; Spencer, Mar. & Coll. § 93. 

The presumption thus raised by the law against the steamer is 
strengthened by the fact that she had no proper lookout at the time 
of and immediately preceding the collision. The claimant's witness 
Cunningham testifled that he was the pilot of the Captain Weber, and 
in charge of the yessel at the time of the accident, and he was asked 
thèse questions: 

"Q. Were you in the pilot house of the Captain Weber at the time of this 
accident between the Captain Weber and the sloop Ida? A. I was. Q. Was 
tUere any lookout on duty at that time, — at the time of the accident? A. 
We had the watchman outside the pilot house. Q. Who was he? A. His 
name was Albert Hanson.' Q. Where is he nowî A. He is dead." 

A "watchman outside the pilot house" is not a lookout on the fore- 
castle, where a lookout should be. That there was no lookout at the 
place where he should hâve been appears from the testimony of the 
appellee's witness Bevis, from which we extract the following: 

"Q. What is your business? A. I was watchman of the steamer Captain 
Weber on the night of the 2d of September. Q. 1884? A. 18&4; yes, sir. 
Q. Did you see the sloop Ida that night? A. I did; yes, sir. Q. At what 
place on the Captain Weber were you when you first saw the Ida? A. On 
the bow of the Captain Weber. Q. Just tell the court what you saw, and 
what occurred after you first saw the Ida on that night. A. As we wera 
nearing Pittsburg, or around the bend below Pittsburg, I went over to go 
down and clean the machine, and I saw the sloop Ida coming down the river. 
I watched her to see what she was going to do. She was on the port tack, 
showing her starboard light at that time; then she came around on the 
starboard tack, and showed us her port light; then she came back on the 
port tack again, and showed us her starboard light; and by that time we 
were close in to the bank, about 150 or 200 feet from the south sliore." 

On cross-examination he was asked : 

"Q. You say you were watchman on the Captain Weber. Were you on the 
lookout? A. I was on the bow at the time of the accident. Q. You say you 
were watchman. I want to know if you were loolvout. A. No, sir; I was 
not. * * * Q. Did the Captain Weber hâve a lookout on this occasion? A. 
Yes, sir; he was on her bow. Q. How long had he been there? A. About 
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ten or flfteen minutes. Q. Were you statloned there on the bowî A. No, 
sir; not ail the time. Q. Was tbere any lookont on? A. Tes, sir; there 
was a lookout on at that tlme. Q. Where was he statloned? A. I could not 
tell you. Q. Was he on the forecastle head when you were there? A. He 
was not on the forecastle head when I was there; no, sir. Q. Do you know 
how long he had been away from the forecastle head? A. No, sir; I don't 
know anything ahout it." 

It seems quite clear to us from the record that the steamer mistook 
the position of the sloop as well as her own. At ail events, the ap- 
pellant fell far short of showing that the accident was caused by the 
culpable négligence of the sloop, or that it was inévitable. The judg- 
ment is afiSrmed. 



ORAWFOED V. HTJBBELIi, 

(Circuit Court, S. D. New York. November 5, 1898.) 

Internai. Revenue— Construction of Act of 1898— Stamps on Rkckiptb 
FROM Carriers. 

ïhe provision of the revenue act of 1898 requirlng carriers to afflx 
stamps to receipts glven to shippers contains no express language pro- 
hiblting a carrier from requiring payment for such stamp from the ship- 
per, in the absence of whlch such requlrement is lawf ul. 

This was a suit by William Crawford against William L. Hubbell, 
as treasurer of the Adams Express Company, to test the legality of a 
rule of the company requiring shippers to pay for the stamps required 
to be afSxed to receipts axecuted by the company for goods received 
for shipment, by the revenue act of 1898. Heard on motion for pre- 
liminary injunction. 

Dill, Seymour & Baldwin, F. R. Kellogg, and Joseph H. Choate, 
for plaintiÊE. 
Seward, Guthrie & Steele, for défendant. 

LACOMBE, Circuit Judge. I am right in the assumption that this 
is a motion for a preliminary injunction, am I not? 

Mr. CHOATE. Yes. 

LACOMBE, Circuit Judge (orally). This is a case, undoubtedly, of 
very great importance; and it is, moreover, one of those cases in which 
the most important object is to secure the earliest final détermina- 
tion of the case. Undoubtedly, it will go to the suprême court of the 
United States eventually, whatever may be the décision of any of the 
lower courts or of the circuit courts of appeal, and it is most désirable 
to get it there as expeditiously as it can be sent. The delay which 
would be incurred by taking the case under advisement, on briefs, 
and holding it for weeks, perhaps, in order to study the case and write 
an opinion, which, in orderly séquence, would be but the first of three, 
would simply work a delay and accompli sh no good purpose, espe- 
cially in view of the fact that it is mainly a question of the interpréta- 
tion of an act àccording to its intent, which is always a matter of 
great uncertainty, and sometimes leads to the most startling results, 
as in the case of the Holy Trinity. Under those cireumstances, it 
89 F.— Cl 
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seems to me bést that I should dispose of tbis hère and now, on my 
flrsl; imptession; and, if jou wish to print your brief s at once, there is 
no reason why you may not bave an argument at the December ses- 
sion of the court of appeals, and get at least as far along as that. Un- 
f ortunatdy, inasmuch as you bave not come bere on an agreed state- 
ment of facts and an application for a final hearing, but are bere 
only for a preliminary injunction, I doubt very mucb wbetber you can 
get any furtber than tbe circuit court of appeals; but a décision of 
tbat tribunal will be controlling on the circuit court bere, and tbere 
will be no difflculty in your getting an expéditions entry of a decree, 
and carrying the case up. It remains for me then to dispose of tbis 
case according to my first impression, and I shall state my conclusions 
witb extrême brevity. 

I start witb tbe proposition that as between individual citizens, 
whether they be natural individuals or corporations, copunon carriers, 
or wbat not, originally tbere is tbe rigbt to agrée as to wbo sbould 
bear the burden of tbe service rendered, and of ail tbe incidents of the 
rendition of tbat service. That a common carrier is subject to régu- 
lations by congress as to limitations upon bis power to make such 
agreement witb tbe individual citizen is not disputed. The proposi- 
tion, however, is, bas congress prohibited in tbis particular case the 
carrier from requiring tbe shipper to pay tbe increased expense of per- 
forming the act of transportaticai which the purcbase, afiSxing, and 
cancellation of tbis stamp cause tbe carrier in tbe first instance to in- 
cur? Tbere is no express languagp in tbe act, tbat I can find, laying 
the burden of that prohibition upon tbe carrier; and inasmuch as 
restrictions of the rigbt to contract, which is a right of a great deal of 
importance and value to the citizen, wbetber he be an individual or a 
corporation, should not be spelled out of any uncertain language, or 
found to exist unless the case is abundantly clear, I am induced, in the 
absence of express language, to reacb the conclusion, upon tbis mère 
cursory hearing of tbe oral argument, and without tbç careful analysis 
ànd examination of tbe cases wbich might perhaps lead me to a 
différent conclusion — I am constrained, I say, to reacb tbe con- 
clusion that the act bas not prohibited the carrier from requiring tbe 
party tendering the goods to pay to the carrier the increased sum 
which the act of congress bas made the particular act of transporta- 
tion cost the carrier. I shall therefore deny tbe motion for a pre- 
liminary injunction. 

I will speak to my associâtes, and if your papers are printed and 
ready, with the briefs, before the I>ecember session, I bave no doubt 
they will take it up at an early date, and a décision may be reacbed 
by tbe Ist of January. Or (and it seems to me the wiser course) if 
counsel will now, by agreement between tbem, go to work and put 
in tbe answer (if one is not in), and prépare an agreed statement of 
facts, to embody wbat is in thèse afûdavits, and lay the case before 
me as if I was sitting regularly in equity, I will make a final decree 
dismissing tbe bill for lack of equity; and that is appealable eventu- 
ally to the suprême court of tbe United States. You can put it in 
that shape in the course of tbree or four days, and get it printed for 
tbe December session; and, if tbe suprême court will be as good to 
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you as we are hère, there is no reason why you should not get a final 
décision before the Ist of March. And it seems to be of the utmost 
importance, not only to the express company, but to the individual 
shipper and everybody else, to hâve this matter authoritatively set- 
tled. It is extremely necessary that there should be an early décision 
in the court of last resort. A décision hère is worth nothing; it wlU 
not settle the question. 

Mr. KELLOGG-. With your permission, we will confer at the 
earliest possible moment, and then submit to your honor the resuit. 



MEYER et al. v. OADWALADER. 

(Circuit Court of Appeals, Thlrd Circuit October 17, 1898.) 

No. 32. 

CusTOMS DuTiES— Classification— Chief Use as Deteemining Factor. 

The chief or prédominant use to which an article is applied détermines 
its classification, although it may be commonly, generally, and practically, 
and not merely exceptionally, used for ottier purposes. The chief or pré- 
dominant use meant is that which, in ordlnary language, is so called. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

This was an action brought, in 1886, by the flrm of Meyer & Dlckenson, in 
the court of common pleas of the county of Philadelphia, and subsequently 
removed to the circuit court of the United States, against John Cadwalader, 
collecter of customs, to recover an alleged excess of dutles exacted by the 
sald collecter. The importations la question consisted of velvets, laces, 
and gauzes, composed of silk, or of which silk was the component materlal 
of chief value. Upon thèse articles the coUector Imposed a duty of 50 
per cent, ad valorem, under section 3S3 of Schedule L of the act of March 
3, 1883, which reads: "Ail goods, wares and merchandise not gpecially 
enumerated or provided for in this act, made of silk, or of which silk is 
the component materlal of chief value, flfty per centum ad valorem." It 
was claimed by the importers that the articles were trimmings used for 
maklng or ornamenting hats, bonnets, and hoods, and should hâve been 
assessed for duty under section 448 of Schedule N of said act, the terms 
of which are as follows: "Hats, and so forth, materials for; braids, plaits, 
flats, laces, trimmings, tissues, willow sheets and squares, used for making 
or ornamenting hats, bonnets and hoods, composed of straw, chip, grass, 
palm leaf, willow, haïr, whalebone, or any other substance or material, not 
specially enumerated or provided for in this act, twenty per centum ad valo- 
rem." A considérable amount of évidence was put in by the respective 
parties, and the case was submltted to the Jury, who found a verdict for the 
défendant. To the judgment entered on this verdict, a writ was sued eut 
to this court, assigning error in the instructions of the trial judge. 

Frank P. Pritchard, for plaintiffs in error, 

Ellery P. Ingham and Dwight M. Lowrey (Henry M. Hoyt, Asst- 
A tty. Gen., on brief), for défendant in error. 

Before SHIRAS, Circuit Justice, and BUTLEE and KIKKPAT- 
EICK, District Judges. 
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SHIKAS, Circuit Justice, after stating the f acts as above, deliTered 
the opinion of the court. 

The question at issue in the trial court, and to which the évidence 
and arguments of both the parties were directed, was whether the 
articles subject to duty were used for making or omamenting hats, 
bonnets, and hoods, within the meaning of section 448 of Schedule 
N of the act of March 3, 1883. It was net, indeed, denied on the 
part of the govemment, that such articles could be, and were to a 
large extent, used for such purposes; but the contention was that as 
the évidence on behalf of the government showed, if believed, that 
there was a common, practical, and profitable use of such articles for 
purposes other than for hats, bonnets, and hoods, then the chief use 
of such article cannot be said to hâve been for hats, bonnets, and hoods ; 
that the chief use for hats, bonnets, and hoods means that this was thç 
only common use, and not merely that in the majority of instances the 
articles were so used. The plaintiffc's' position was that if the im- 
ported articles were trimmings, and were more geûerally used for the 
making and ornamentation of hats, bonnets, and hoods than for other 
purposes, they must be regarded as coming within Schedule N of the 
act, and subject to a duty of 20 per centum; that, even if the jury 
should flnd that the articles in question are used for other purposes, 
yet, if they also fiud that the use to which they are chiefly applicable 
is in making and omamenting hats, bonnets, and, hoods, the verdict 
should be for the plaintiffs, 

This question is not a new one. It was presented in the case of 
Langfeld v. Hartranft (unreported), in the circuit court for the East- 
ern district of Pennsylvania, before Circuit Judge McKennan and a 
jury. There, as hère, the collector had assessed certain velvet ribbons, 
of which silk Vas the materîal of chief value, at a duty of 50 per centum 
ad valorem, under Schedule L of the act of March 3, 1883; and the 
action was brought by the importer, claiming that they should hâve 
been assessed as articles within Schedule M of the same act, at 20 
per centum. There was testimOny on the part of the plaintiff tending 
to show that the articles in question were trimmings, chiefly used for 
making or omamenting hats, bonnets, and hoods, but that they also 
might be, and sometimes were, used for trimminf dresses. The tes- 
timony on the part of the défendant tended to show that they were 
dress trimmings equally with hat trimmings, and were commonly 
used as much for the one purpose as the other. In this state of the 
proof, the judge charged the jury as foUows: 

"It is thé use to which thèse .articles are cliiefly adapted, and for which 
they are used, that détermines thelr character, within the meaning of this 
clause of the tarjffl act. It is the prédominant use to which articles are 
applied that détermines thelr character. It certainly could not hâve been 
the intention of congress, in framlng this clause of the law, to admit the 
importation, at a low rate of duty, of articles which may be used for certain 
purposes, but which are used chiefly for another and diflferent purpose. You 
will thereiiore détermine to which use thèse articles in question are chiefly 
devoted. If they are hat trimmings, and used for malilng or omamenting 
hats, then the rate of duty imposed was excessive, and the plalntifC is entltled 
to recover the excess. If, however, in the détermination of this question of 
fact, you find the articles to be chiefly used for other purposes, you will flnd 
for the défendant. The question is simply and purely one of fact, namely. 
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what Is the prédominant use to which thèse articles are devoted? As you 
détermine that question you will return your verdict." 

There was a verdict and judgment for the plaintiff, and the case was 
taken to the suprême court, where the instructions of the trial judge 
were approved, and the judgment afflrmed. Hartranft v. Langfeld, 
125 U. S. 128, 8 Sup. Ct. 732. In disposing of the case, the suprême 
court said, among other things: 

"ïiie contention which appears to hâve been made on behalf of the gov- 
ernment on the trial of the case, that thèse velvet ribbons could not be 
classified as trimmings used for maliing or ornamenting hats, bonnets, or 
hoods {within the meaning of the section levying the duty of twenty per 
centum ad valorem), unless they were shown to hâve been used exclusively 
for that purpose, is not insisted upon by the soliciter gênerai in this court. 
It was very properly abandoned, the charge of the court upon that point 
being, in our opinion, clearly right." 

In Robertson v. Edelhoff, 132 U. S. 614, 10 Sup. Ct. 186, on error to 
the circuit court for the Southern district of New York, the case of 
Hartranft v. Langfeld was reviewed and followed, and the court said 
that in that case "the real controversy was as to the purpose for 
which, as trimmings, they were principally used." 

Precisely the same question again arose in the circuit court of the 
United States for the Eastern district of Pennsylvania, in the case of 
Wanamaker v. Cadwalader (unreported), where, again, the controversy 
was as to the character of the imported articles as determining the 
rate of dutiable assessment. The trial judge charged the jury as fol- 
lows: 

"Upon the uncontroverted proofs in this case, ribbons are trimmings. The 
issue hère is, what Idnd of trimmings are the particular ribbons in contro- 
versy? Are they trimmhigs ehiefly for hats, bonnets, or hoods? This is 
a question of fact for the jury, which, if answered in the affirmative, entitles 
the plaintiff to recover. I instruct you accordingly. If you are satisfled, 
under the évidence, considering the preponderating weight of it, that thèse 
l£lnds of ribbons, such as you hâve hère, are commonly and usually used for 
the ornamentation of hats, then the character of thèse goods is determined. 
Thèse are the two facts that you are to consider and détermine by your 
verdict: First, are thèse ribbons, of which you bave samples hère, trim- 
mings, within the section of the act of congress? And, secondly, if so, are 
they used more largely than for any other purpose in the malcing and 
ornamentation of hats, bonnets, and hoods? Thèse are the two facts, and, 
as you détermine them, this case must be decided." 

In the same court, and about the same time, the case of Meyer v. 
Hartranft (unreported) was tried. In it two questions were presented : 
First, whether pièce goods, commercially known as "chinas" and "mar- 
celines," which are used for lining hats and bonnets, were dutiable at 
the rate of 20 per cent, ad valorem, under Schedule N of the tariff 
act, as materials "used for making hats, bonnets or hoods"; and, sec- 
ondly, if so, what M'as the chief use to which they were applicable? 
In charging the jury, the trial judge said: 

"The évidence tends to show that chinas and marcelines are particularly 
adapted and intended to be used, and in fact are and long hâve been used, 
as inside appendages for hats, bonnets, and hoods, to trim and finish them, 
and that their substantial commercial value consists in that use. Are they 
or are they not trimmings, according to the natural meaning of that word? 
This you will détermine, talsing into considération ail the évidence on the 
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subject, and having regard to the preponderating weight of the évidence. 
If you should flnd from the évidence tliat the articles hère In question, chinas 
and marcelines, were not trimmings, that, of course, would malie an end of 
the plaintifC's case; but, if you should find them to be trimmings, then the 
only remaining inquiry will be as to what their chief use is." 

There were verdicts and judgments in favor of the importers, and 
both cases were taken to the suprême court. In that court a labored 
and able eiïort was made to hâve the case of Hartranft v. Langfeld re- 
considered and overruled, and to hâve the doctrine of chief use, as 
determining the character of imported goods under the tariff act of 
March 3, 1883, abandoned, as not found in the statute, as impracticable 
in application, and as rendering the law uncertaln. The court held 
that the Instructions of the trial judge were correct applications of the 
case of Hartranft v. Langfeld, and that the judgments must be af- 
iirmed, unless that case and the case of Eobertson v. Edelhoff were to 
be overruled. Upon fuU considération, the suprême court declined 
to overrule or modify the previous cases, and the judgments were ac- 
cordingly affirmed. Cadwalader v. Wanamaker, 149 U. S. 532, 13 Sup. 
et. 979, 983; Hartranft v. Meyer, 149 U. S. 544, 13 Sup. Ct. 982, 983. 

It is therefore quite évident that if the circuit court, in the trial 
of the présent case, was bound to follow and apply the rulings of the 
suprême court in the cases we hâve just reviewed, the plaintiffs were 
entitled to hâve the case submitted to the jury under the points or 
prayers for instruction presented by them to the trial judge. The évi- 
dence pro and con was of the same character with that given in the 
cases of Langfeld v. Hartranft and Wanamaker v. Cadwalader, namely, 
on the part of the plaintiffs tending to show that the articles in ques- 
tion were chiefly used for making or ornamenting hats, bonnets, or 
hoods, and on the part of the government tending to show that they 
were commonly, practically, and generally used for other purposes. 
The instructions prayed for were substantially, if not in very terms, 
the same with those given by the circuit court in the previous cases, 
and approved as correct by the suprême court. But the learned judge. 
while not overlooking the previous cases, modifled them in what we 
deem a substantial particular. Afflnning the view that chief use is 
the sole test to be applied in ascertaining whether any article should 
be regarded as trimmings, and also for determining whether its use 
should be regarded as suffleient to bring it within the opération of the 
phrase "used for making or ornamenting hats, bonnets, or hoods," 
as that phrase occurs in the act of congress, he added the following 
instruction: 

"Chief use is that which was commonly, practically, and generally done, 
and it is not to be overthrown by occasional or exceptional use for other 
purposes, but that no use, though common, practical, and gênerai, can rightly 
be regarded as the chief one, if in fact there was also any other use whîeh 
was not occasional or exceptional, but was common, practical, and gên- 
erai. If there was an ordinary use, and also an extraordinary use, the for- 
mer, and not the latter, was the chief use." 

What was the meaning of this language, or, rather, what meaning 
were the jury entitled to give to it, in viev/ of the évidence and conten- 
tions of the parties ? Undoubtedly, casual expressions used by a trial 
judge when charging a jury, even if of doubtful légal import, are not 
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to be nsed to render a trial nugatory, if tlie charge was substantiallj 
correct, and if it is évident that the jury were not influenced by the 
ambiguous utterance. But in the présent instance the question cov- 
ered by this précise instruction was the turning point of the case, — 
was the very matter to which the testimony of the witnesses and the 
arguments of counsel ail pointed. As we understand the learned 
judge, and as the jury, we thinli, were entitled to understand him, the 
use made of the imported articles would not be a chief use, bringing 
them within Schedule N of the tariff law, and subjecting them to the 
20 per centum thereby prescribed, unless the other uses shown by the 
évidence were merely exceptional, extraordinary, or occasional; that, if 
the articles were frequently or generally used for other and différent 
purposes than for making or ornamenting hats, bonnets, and hoods, 
then their use for making or ornamenting hats, bonnets, and hoods 
would not be a chief use, within the meaning of the statute, eveii if 
the principal and prédominant use was for making and ornamenting 
hats, bonnets, and hoods, and even if the other uses, though common 
and gênerai, were infrequent and commercially unimportant. That 
such instruction was not consistent with. the previous cases is obvions. 

Said the suprême court in Hartranft v. Langfeld: 

"It appears from the évidence that the goods in question were 'ti'immings,' 
and that they were 'used for malring or ornamenting hats, bonnets, and 
hoods.' That they were 'trimmings' was not matter of controversy; ail 
the witnesses on both sides spoke o( them as such. Neither was it disputed 
that they were 'used for making or ornamenting hats, bonnets, and hoods'; 
but there was no évidence that they were used exclusively for thiit purpose. 
The testimony on the part of the plaintiffs tended to show that they were 
chiefly used for making or ornamenting hats, bonnets, or hoods, but also 
that they might be, and sometimes were, used for trimming dresses. The 
testimony on the part of the défendant tended to show that they were dress 
trimmings equally with bat trimmings, and were commonly used as much 
for the one purpose as the- other. In this state of the proof , the judge charged 
the jury as follows: 'It is the use to which thèse articles are chiefly adapted, 
and for which they are used, that détermines their character, within the 
meaning of this clause of the tarife act. * * * It is the prédominant use 
to which articles are applied that détermines their character.' " 

So, in the case of Wanamaker v. Cadwalader, the trial judge in- 
structed the jury that they should find for the plaintiff if the articles 
were used more largely than for any other purpose in the making and 
ornamentation of hats, bonnets, and hoods; and this instruction was 
approved by the suprême court. We think that thèse décisions can- 
not be interpreted to warrant the instruction given in the présent case. 
The arguments so earnestly and skillfully urged to lead us to hold that 
the use to be regarded is not the chief or prédominant one among sev- 
eral uses, but as compared with exceptional or extraordinary uses, 
are the same that were pressed inefîectually on the suprême court in 
the case of Cadwalader v. Wanamaker. 

But it is further contended that, whatever may bave been the im- 
port of the previous décisions, there hâve been subséquent utterances 
by the suprême court which so far change or modify the construction 
to be put upon this clause in the tariff law as to justify the ruling in 
the présent case; and this view seems to hâve prevailed with the 
trial judge. 
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The first case relied on, that of Magone v. Heller, 150 U. S. 70, 14 
Sup. et. 18, was on error to the circuit court of tlie United States for 
the Southern district of New York. In that court an action was 
brought by a firm of importera against the collecter of the port of New 
York to recover back duties assessed under the tariff act of March 3, 
1883, upon three importations in 1887 of an article inroiced as "ma- 
nure salts," which the collector held to come within the clause "pot- 
ash, sulphate of, twenty per centum ad valorem," in Schedule A, but 
which the plaintiffs claimed to be within the clause of the free list, 
which exempted from duty "ail substances expressly used for ma- 
nure." The jury returned a verdict for the plaintiffs by direction 
of the court, and to the judgment rendered on the verdict 'a writ of 
error was sued oui 38 Fed. 908. The suprême court held that the 
obvious purpose of the clause exempting manures from duty was to 
promote agriculture; that the phrase "expressly used for manure" 
was équivalent to "used expressly," or "particularly," or "especially," 
for manure, and denoted those substances the only common use of 
which, either by themselves or in combination with other materials, 
is for the purpose of fertilizing the soil; that the fact that occasionally 
or by way of experiment it is used for a différent purpose would not 
take it out of the exemption, but that, if it were commonly, practically, 
and proâtably used for a différent purpose, it could not be considered 
as "expressly used for manure," even if in the majority of instances 
It were so used; that to hold otherwise would be to extend to other 
industries an exemption intended for the beneflt of agriculture only; 
that, accordingly, it was a question of fact, to be determined by the 
jury, whether the article was "expressly used for manure," in the 
sensé of the law; that the trial court acted rightly in refusing to 
direct a verdict for the défendant, but erred in denying the defendant's 
request to submit the case to the jury, and in directing a verdict for the 
plaintiffs. In itself considered, we are unable to perceive that, by 
what was said or decided, the suprême court intended in this case to 
modify the recently decided cases of Cadwalader v. Wanamaker and 
Hartranft v. Meyer. No référence whatever was made in the opinion 
to those cases. The clause of the act under considération was not 
the one deflned and înterpreted in the préviens cases; was différent 
in subject-matter and in phraseology. The case went off upon the 
view taken of the meaning of the phrase "expressly used," and of the 
supposed purpose of congress, in exempting manures, to beneflt agri- 
culture only. 

The next case referred to is that of Sonn v. Magone, 159 U. S. 417, 
16 Sup. et. 67. This arose out of an action brought in the circuit 
court for the Southern district of New York, by importers, to recover 
duties alleged to hâve been improperly exacted. The articles in 
question were lentils and beans, and the contest was whether the 
collector was right in imposing a duty upon them as "vegetables," or 
whether, as claimed by the plaintiffs, they were exempt from duty as 
"seeds." The circuit court dirécted a verdict for the défendant, and 
entered judgment thereon. The judgment was afflrmed in the su- 
prême court. In its opinion the court said: ( 
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"The prédominant use of lentils and beans Is for food, and, as such, they 
are eommonly called vegetables, althoiigh they may be regarded botanically 
as seeds, and may sometimes be used for seeding purposes. Under such cir- 
cumstances, ordinary use, not occasional or subséquent use, furnishes the 
guide for classification." 

So far as this case bas any bearing on the question before us, it 
would appear to faTor the contention of the plaintifiEs, that it is the 
cbief or prédominant use to whicb imported articles are put which 
détermines their classification. 

The only other case citod on behalf of the défendant in error is 
Magone v. Wiederer, 159 U. S. 555, 16 Sup. Ct. 122, on error to the 
circuit court of the United States for the Southern district of New 
York. The plaintifE below imported in 1887 a quantity of pièces of 
glass, eut in shapes to order, and wlth beveled edges, intended to be 
used in the manufacture otclocks. The coUector classifled them aa 
"articles of glass eut, engraved," etc., subject to a duty of 45 per cent, 
ad valorem. The plaintiff claimed that they were dutiable as "parts 
of clocks," and, as such, subject to a duty of 30 per cent, ad valorem 
The court below charged the jury that "the principal or chief use of 
the articles would détermine their tariff classiflcation." In its opin- 
ion, affirming the judgment and approving the instruction, the su- 
prême court used the following language: 

"The instructions which were refused asked the court to rule that exclusive 
use was the correct criterion to détermine the classification. The error of 
this contention seems obvlous from the most casual considération. If ex- 
clusive use were made the test, then an exception would destroy the rule: 
for however gênerai or universal the use of a particular article might be, it 
exceptioriklly used for another purpose, such use would destroy the effect of 
the gênerai and common use, and make the exception the controlling factor. 
It Is urged that, if exclusive use is not made the criterion, it will be impos- 
sible to assess duties, because of the difficulty of ascertaining the chief or 
gênerai and common use; but it is manifest that this argument of Incon- 
venlence is a mistaken one, and that, on the contrary, it would be impossible 
to resort to use as a criterion of classiflcation If exclusive use must be 
ascertained in so doing; for that which is generally and eommonly done may 
be known, but that which is so universally done as to be without any ex- 
ception is difficult, if not impossible, of ascertainment. The strength of this 
reasoning bas caused counsel, in the discussion at bar, to admit that the 
correct standard is not exclusive use, which was presented in the first, 
fourth, and flfth requests to charge, but that such test is to be found in 
the exclusive commercial use, which was embraced in the second and third 
requests. The proposition involves a distinction without a différence. How 
the Une can he drawn bctween exclusive use and exclusive commercial use, 
in trade or commerce, is Impossible of statement. Indeed, this difficulty is 
likewlse so apparent that, in defending the proposition of exclusive com- 
mercial use, it Is deflned In the argument to be 'known in commerce'; but 
'known in commerce' is a matter of commercial désignation, not of commercial 
use. Thus, it is impossible to state the proposition of exclusive use without 
being driven, by the reason of thiogs, to abandon It, and seek refuge in the 
theory of exclusive commercial use, or exclusively used in trade or com- 
merce. It is equally Impossible to state this last contention without resolv- 
ing it into a question of commercial désignation. The décisions of this 
court abundantly support the refusai to give the charges asked. Hartranft 
V. Langfeld, 125 U. S. 128, 8 Sup. Ct. 732; Kobertson v. ïïdelhofE, 132 U. S. 
614, 10 Sup. Ct. 186; Cadwalader v. Wanamaker, 149 TJ. S. 532, 13 Sup. Ct. 
979, 983; Walker v. Seeberger, 149 U. S. 541, 13 Sup. Ct. 981, 983; Hartranft 
V. Meyer, 149 U. S. 544, 13 Sup. Ct. 982. 983; Magone v. Heller, 150 U. S. 
70, 14 Sup. Ct. 18; Sonn v. Magone, 159 U. S. 417. 16 Sup. Ot. 67. 
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"It is urgeâ that Worthington v. Hobbins, 139 U. S. 337, 11 Sup. Ct. 681, and 
Magone v. Heller, are in confliet with the other cases above qtioted, and there- 
fore such other cases, by implication,- are overruled. The contentions are with- 
out foundation. It proceeds upon the hypothesis that this court overruled, 
in Martranft v. Langfeld and Èobertson v. Edelhoff, whèn, in Cadwalader v. 
Wanamaker, Walker v. Seeberger, and in Hartranft v. Meyer, it afflrmed, those 
casea,and held itselfbound hy the doctrine of chief use which was there an- 
nounced. So, also, it présupposes that this court, in Magone v. Heller, reversed 
the doctrine established in a Une of carefully considered cases, without even 
making a référence to them. It is'apparerît that the matters decided in Worth- 
ington V. Robbins and Magone v. Heller do not confliet with the adjudications 
of this court as to the chief or prédominant use, whieh began with the case of 
Maillard v. Lawrence, 16 How. 261, and has found fuller expression in the Une 
of cases above referred to." 

That portion of the court's remarks which we hâve italicized is, we 
think, a sufflcient reply to the cpntention that in the cases of Magone 
V. Heller and Magone v. Wiederer there was any intention to départ 
from the rule of chief or prédominant use as deflned in the previous 
cases. The instruction complained of must be understood to mean 
that when the évidence shows that the articles in question hâve a corn- 
mon, gênerai, and practical, not merely exceptional, use, other than 
the use chosen as the basis of classification, it may, indeed, hâve a 
"chief use" in popular language, having regard either to quantity con- 
sumed or to the number of instances; but it cannot hâve any "chief 
use," in a judicial sensé; that "chief" is not to be contrasted with 
"lesser," or "minor," or "unimportant," but is to be contrasted with 
"exceptional," "extraordinary," or "uncommon." This is the mean- 
ing attributed to the charge in the printed brief of the défendant in 
error, and this is the very contention which was disapproved by the 
suprême court, as we read the cases. The chief or prédominant use 
to which the attention of the jury, in such cases, should be directed, 
is that which in ordinary language and conception is so called. It is 
not claimed by the défendant in error that the instruction, in the par- 
ticular cOmpIained of, was unimportant, and may not hâve influenced 
the jury. Our conclusion is that the exceptions to the charge must 
be sustained. The judgment of the circuit court is accordingly re- 
versed, and the case is remanded to that court, with directions to 
award a new trial. 



SCOTT V. DEVLIN et al. 
(District Court, S. D. New York. September 15, 1898.) 

BaNKRUPTCY— OlAIM in LlTIGATION— FBADnULENT ASSISNMENTS— ASSrGIÎEB'S 

Claims upon the Pund Recovebbd— CnAKGEs Thebbon— Statdtb of 
Limitations. 

Upon D.'s bankruptcy In 1878, a large claim In a suit brought by the 
bankrupt 15 years before and then pendlng had been assigned some time 
previously to his son C. Shortly after D.'s discharge, he took a reassign- 
ment of the claim to himself from O.'s administratrlx. Both transfers 
were without any pecuniary considération. D., and after his death, 
his représentatives, eontinued the litigatlon until 1895 when the fund 
was recovered by D.'s administrafor. Upon a bill filed by D.'s assignée 
in bankruptcy, àeld, that both transfers of the claim were without con- 
sidération and void as to creditors; that the assignée was entitled to the 
fund jemaining, subject to the payraent of tte proper claims and allow- 
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ances In favor of those who had prosecuted, preflcrved and collected the 
fund. Held (2) that the two-years statuts of limitation dld not begln ta 
run until the fund was realized. 

Wm. Ford Upson, for complainant, 
E. C. Cronin, for défendant Devlin. 
Cardozo Bros., for défendants Tully and others. 
T. C. Campbell, for défendant Knaak. 

BEOWN, District Judge. The bill of complaint in this action was 
flled on April 13, 1896, to reach a fund of $23,531.56, received by the 
administrator of Charles Devlin, deceased, in July, 1895, and $1,800 
still remaining with the comptroller, the proceeds of a final judgment 
obtained by the administrator on June 14, 1894, against the mayor, 
aldermen and commonalty of the city of New York in the court of 
common pleas for a claim under the Hackley street-cleaning contract, 
which had been in litigation since the year 1864. The f unds in ques- 
tion represent a one-eighth interest which at the time of the com- 
mencement of that suit belonged to Charles Devlin. An assignment 
dated December 30, 1874, purports to assign ail his interest in this 
claim to his son Charles P. Devlin, who afterwards died on June 1, 
1878. His widow, now Mrs. Knaak, one of the défendants, became 
his administratrix. 

In August, 1878, Charles Devlin filed his pétition in bankruptcy in 
this court. He was adjudicated a bankrupt on August 31, 1878, and 
on or about November 30, 1878, assigned his property and estate to 
John H. Platt, his assignée in bankruptcy. Mr. Devlin was dis- 
charged as a bankrupt on May 9, 1879, and died intestate in 1881. 
The Hackley litigation was continued in the name of his widow Mary 
Devlin, his administratrix, and afterwards in the name of his son 
John B. Devlin as administrator. 

On May 20, 1879, 11 days after Charles Devlin's discharge in 
bankruptcy, the défendant Mrs. Knaak as administratrix of Charles 
P. Devlin "for value received and in considération of one dollar" exe- 
cuted a retransfer of the Hackley claim to Charles Devlin, with whom 
she and her family were then living. She testifles that though the 
signature to this instrument is hers, she never knowingly made such 
a transfer, or intended to make such an assignment; that no con- 
sidération was ever received for it; that at Mr. Devlin's request she 
signed several papers, of some of which she did not know the con- 
tents, but which she understood were to facilitate his discharge in 
bankruptcy; and that she has never ceased to maintain that she as 
administratrix of her deceased husband is entitled to the fund in 
question, and did not know until recently that such an assignment as 
this existed. Mr. Platt died August 21, 1886, and on June 20, 1889, 
the plaintifE was appointed assignée in bankruptcy in his place. 

The complaint allèges that the transfer from Charles Devlin to his 
son was made without considération, was in fraud of creditors, and 
was never in fact delivered to Charles P. Devlin, and that the ad- 
ministrator is irresponsible, and prays an injunction against the dis- 
tribution of the fund, and gênerai relief. The original answer of 
Mrs. Knaak as administratrix, avers the validity of the transfer to 
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lier husband, but dénies the retransfer bj her to Charles Devlin. By 
ah arrangement made since this suit was commençed, she bas trans- 
ferred her interest to the plaintiff in this action, upon his agreement 
to sliare with her whatever may be recovered in it. The answers of 
the other défendants, the administratrix and heirs of Charles Devlin, 
the father, aiarm the validity of both transfers, deny ail fraud, set up 
the statute of limitations, and further deny the jurisdiction of this 
court to award any relief based upon the transfer by Mrs. Knaak to 
the assignée, in case the re-assignment by her to Charles Devlin 
should be found to be invalid. 

Upon the referee's report on the flrst hearing in Charles Devlin's 
suit against the mayor, etc., prior to 1874, the judgment entered was 
for about $500,000, of which Mr. Devlin's one-eigbth interest was 
$63,698.55 as specifled in that judgment. 

In November, 1874, this judgment was reversed by the gênerai term 
of the court of common pleas. 48 How. Prac. 457. 

On October 5, 1875, the judgment of the common pleas was reversed 
by the court of appeals and a new trial ordered. 63 N. Y. 8. The 
opinion delivered in the court of appeals established the right of the 
plaintiff to recover the unpaid installments earned under the Hackley 
contract, as well as damages for the termination of the contract by 
the city. After successive références to Mr. Waterbury, Judge Léon- 
ard and Mr. Bloomfleld, and much litigation on interlocutory orders, 
the cause was.finally referred to Abram Wakeman in July, 1880, upon 
whose report dated August 10, 1888, judgment was entered in the 
court of common pleas on the 16th day of April, 1891, for about 
$576,000, of which the sum of $72,003.45 with interest from August 
10, 1888, was adjudged to John B. Devlin, as administrator of the 
estate of Charles Devlin, deceased, for his share of the claim and 
damages. 

On June 5, 1893, the judgment last named was reversed by the gên- 
erai term of the court of common pleas (23 ÎST. Y. Supp. 888), unless the 
parties thereto should stipulate to reduce the recovery to $250,297.50. 
An appeal was again taken to the court of appeals ; but bef ore the 
hearing of the second appeal in that court, the parties in interest, 
under stipulations between them, executed to the mayor the required 
releases and accepted in satisfaction the residue of the sums awarded 
by the judgment less 10 per cent. The administrator's share of the 
sum thus accepted amounted at the time of entering the final judgment 
on thèse stipulations on: the 14th day of June, 1894, to $24,826.21. 
The judgment last named made separate provision for the payment 
of the fées, costs and expenses of the varions counsel who had been 
engaged in the cause, and who, it is alleged, had borne the expenses 
of the litigation from the beginning. Upon the présent hearing the 
entire record prepared for the court of appeals upon the last appeaî 
has been submitted, together with the proceedings in bankruptcy and 
much other évidence. 

Upon this évidence, I am satislied that the delivery of the as- 
signment by Charles Devlin to his son Charles P. on December 30, 
1874, is sufficiently proved. There is no proof however, of any sub- 
stantiel pecuniary considération for it. On its face it does not 
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import any, and the circumstances indicate that there was none. 
The essential questions on the merits of the case are as respects the 
validity of this assignaient, and of the reassignment to the father 
made by the son's widow on May 20, 1878, 11 days after the fa- 
ther's discharge in bankruptcy. There is considérable confusion, 
inconsistency and contradiction in the évidence on thèse subjects; 
but upon the whole évidence it seems to me clear that the father's 
assignment to his son was invalid as to creditors, whether it be 
regarded as made in trust for the father's future benefit, or as a 
gift to the son, or as a provision for the latter's family. There is 
a little évidence in support of the latter view, but Mr. Devlin was 
not at that time in a pecuniary situation to justify such a gift as 
against creditors; and the dealings and conduct of the parties both 
prior and subséquent, affording the most persuasive évidence of 
the truth, indicate as the most probable and charitable conclusion 
that the assignment to the son was never intended to make the 
Hackley claim the son's bona fide property, but was designed for 
the father's future use and benefit. 

1. The évidence indicates that the son was accustomed to hold in 
his name more or less of the father's business interests ; and some 
of thèse Mrs. Knaak says had not been reassigned to the father 
at the time of the son's death. 

2. His son John testifles that prior to the father's pétition in 
bankruptcy, the father desired Charles to take an assignment of the 
Hackley claim and hold it for the father's benefit, and that Charles 
refused to do so. This witness is certainly mistaken as to the time 
of the transaction referred to, which is not surprising, considering 
that it was over 20 years ago; and the cross-examination shows 
that the subject of the proposed assignment may not bave been 
the Hackley claim. But the witness is unshaken in his conviction 
and testimony as to the occurrence of a transaction of this nature; 
and this assignment by the father does not state any substantial 
pecuniary considération, but only "one dollar and natural love and 
affection and other valuable considération." 

3. When this assignment was made the father's pecuniary trou- 
bles were gathering. He was largely indebted. He had much 
property in houses and lands, but it was heavily incumbered. He 
testifles that at that time property had "begun to fall" and was 
"beginning to go out of his hands," and that he "borrowed from 
everybody that he could to keep his lands and houses." From Mr. 
Macklin, his brother-in-law, he borrowed largely at that time upon 
notes that were only paid by preferential transfers of real estate 
shortly before his pétition in bankruptcy. 

4. The dépression in property grew worse, ajad three years and 
a half afterwards, in the summer of 1878, when he flled his péti- 
tion in bankruptcy, his schedules showed no assets of value, but 
debt's to the amount of about |150,000, many of them running back 
10 years or more. In the previous spring he had deeded what prop- 
erty remained to him of some possible value over the incumbrances 
on it besides the transfers above referred to, to his sister-in-law, 
and to his sons John and Joseph and to his counsel, Judge Car- 
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dozo. The resuit indicates that at the time of the assignment, bis 
condition was one of threatened insolvency, proved to be actual 
by subséquent events. 

5. During the three years and upwards that the son held the 
assignment of the Hackley claim, it does not appear that he ever 
exercised any actual control over the claim or fund, or in the 
direction of the litigation; or that he took any steps to that end. 
He gave no notice of the assignment to the city authorities, nor 
was he substituted as plaintiff; and from the testimony before Mr. 
Wakemaji by Mr. Marrin, who was at that time the plaintiff's at- 
torney, it is évident that during thèse three years the son was not 
known to him in the matter and was not recognized in the Hackley 
litigation. The assignment was not shown to his wife during his 
life, and I am satisfled from her statements that she knew nothing 
of it until it was found in her husband's desk and handed to her a 
few days after his death, by his brother Joseph. It was practi- 
cally a secret, dormant assignment of the naked légal title without 
any substantial considération; and the inference is strong that it 
was upon a secret trust for the father's beneflt. This inference 
is strengthened by the subséquent dealings. 

6. Immediately upon the son's death by suicide on June 1, 1878, 
the father told Charles' widow, as she testifles, that the Hackley 
claim was not hers nor her husband's. "He said, it was not mine ; 
it was not your husband's, and you hâve no claim to it." He de- 
sired her to assign the claim to his son Joseph, evidently not for 
Joseph's beneflt, but for his own, the father in conséquence of his 
insolvency not then being able to take and hold it. It is not im- 
probable that the claim was then assigned to Joseph, as both of 
them hâve testiûed that it was, and that the instrument was held 
by the father or his counsel; if so, it was afterwards suppressed. 
Whether this was so or not, the father, soon after the son's death 
on June 1, 1878, filed a pétition in bankruptcy, and having obtained 
his discharge in- May following (1879) procured, 11 days afterwards, 
as above stated, a direct reassignment of the claim to himself from 
the administratrix. It is évident that there was no adéquate con- 
sidération for this assignment. Joseph's vacillating and contra- 
dictory testimony about money passing at the time, I discrédit. 
Mrs. Knaak's testimony in contradiction of Joseph's was compétent, 
and shows that there was no considération at ail. The assign- 
ment itself States none, except "value received and the payment of 
one dollar." Had this been a bona âde purchase from the admin- 
istratrix of a claim that was the bona flde property of the son, the 
assignment would naturally hâve stated something more than such 
a nominal considération. The father, moreover, having been just 
discharged in bankruptcy, could not presumptively, or honestly 
hâve had the means for fairly purchasing a claim which under the 
décision of the court of appeals in 1875, was apparently then worth 
from 130,000 to |60,000. The évidence is conclusive that he paid 
nothing for the reassignment. Mrs. Knaak says this claim wae 
then the chief thing remaining. Judge Cardozo was then the coun- 
sel of the administratrix as well as of the father. The bodv of the 
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reassignment is ail in his handwriting, which I recognîze, showmg 
his Personal management of this business. The widow had five 
young children to support, and but little other means. Had this 
large and valuable claim been the bona flde property of her hus- 
band and really a part of his estate in her hands, it is incredible 
that Judge Cardozo would hâve thus betrayed and despoiled one 
client for the benelit of another, or hâve been instrumental in such 
an act of robbery of the son's estate, even if the father was capable 
of it. Judge Cardozo was, moreover, too good a lawyer not to 
know that such an act of waste of the son's estate, if the property 
was equitably the son's, would in the end be held void and ineffec- 
tuai, and that the Hackley fund from the moment of its recovery 
by the father or his légal représentatives under such a reassign- 
ment would stand charged in equity with a trust in favor of the 
son's next of kin. Smith v. Ayer, 101 U. S. 320; Coït v. Lasnier, 9 
Cow. 320. 

7. To my mind the conclusion from ail thèse circumstances is 
irrésistible, that Judge Cardozo and ail parties at that time under- 
stood and knew that the Hackley claim was not really any part of 
the son's bona fide estate, but had been held by Charles in trust 
for his father, as other business interests had been held by him, 
and that the légal title and ownership of that claim ought, as be- 
tween them, to go back to the father as soon as he was in a sit- 
uation to take it. Ail that was done falls in naturally and con- 
sistently with this view, and with no other. The father shortly 
after the son's death flled his pétition in bankruptcy; in a few 
months he obtained his discharge, and then took the reassign- 
ment under the management of the counsel for both parties. On 
the assignmeut and on the reassignment, nothing was paid or re- 
ceived by either party. The rights of creditors were disregarded, 
and were no doubt designed to be evaded from the time of the 
original assignment. The bankrupt's extremely brief examination 
on that subject in the bankruptcy proceedings gives it no addi- 
tional crédit. Plainly there was no endeavor or intent to probe 
that matter. I think Mrs. Knaak at the time of the reassignment, 
assumed that this claim was really the father's. She is à woman 
of superior intelligence, and it is not crédible that she would hâve 
assigned this claim to Mr. Devlin after her husband's death, without 
knowing what she was doing or without adéquate considération if 
she then believed it had been really and equitably her husband's. 
Her présent belief that she always deemed and claimed the Hackley 
case to be hers, is, I think a subséquent mental growth. There was 
no contemporaneous claim or act of hers indicating such a belief 
at that time, but the contrary. Her assignment to her father-in- 
law could not hâve been fllled up after she signed it as she now 
imagines and testifies. About three months afterwards she made, 
as I hâve uo doubt, the affldavit in Mr. Cardozo's office, dated Au- 
gust 23, 1879, which she now dénies, to the effect that she had as- 
signed the claim to her father -in-law. Thèse things she no doubt 
afterwards mostly forgot; but the small impression they made up- 
on her memory and the little attention she gave them at the time, 
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indîcate that she then conceived herself to hâve only a family in- 
terest in the claim and its prosecution, and not any just owner- 
ship of it througli her husband's nominal légal title. 

8. On November 17, ISTS, a stay of-proceedings on the city's 
application was granted in the suit of Devlin against the mayor un- 
til the assignée in bankruptcy should be made a party. This 
shows the carrent doubts of the good faith of the father's assign- 
ment to his son Charles. If its good faith could be made clear, 
there was no sound reason for any obstinate résistance or delay of 
the suit to prevent the assignée in bankruptcy from being made 
a party. But the application was not only opposed by Mr. Mar- 
rin, who was up to that time the plaintiflf's counsel and who dur in g 
thèse several years had not known or heard to whom the bankrupt 
had assigned the claim; but after the order was granted and 
entered, no steps were taken to make the assignée a party défend- 
ant; and rather than do so, the plaintiff submitted to a stay of the 
suit for nearly a year, until October 10, 1879, when Mr. Devlin, 
having in the meantime been discharged in bankruptcy and pro- 
cured the reassignment from Mrs. Knaak, obtained through Mr. 
Newcombe his substituted attorney on his own and Mrs. Knaak's 
aflQdavits, a vacater of the stay and thereafter proceeded dili- 
gently with the litigation. The récital in this order of a dis- 
claimer of any interest by the assignée in bankruptcy is mère 
hearsay, as he was never made a party to the suit, and the state 
court never acquired any jurisdiction over him. The récital is 
denied by the testimony of Mr. Theall and it has no binding force 
in this action. 

9. After Mr. Devlin's death in 1881, when his widow as admin- 
istratrix was substituted as plaintiff, Mrs. Knaak claimed some 
interest in the direction of the litigation, and being repulsed, in 
succeeding years she repeatedly sought information as to her rights, 
as she says, at Judge Cardozo's office, and from Mr. Marrin and 
from other attorneys, but could never obtain any satisfaction. By 
other attorneys she was told to wait; but at Judge Cardozo's of- 
fice, though at last told that she had assigned her interest, the 
assignment though held by them, she says, was never shown to 
her, and she disbelieved it. This réticence and f allure of explana- 
tion upon a critical subject, shows that the intent in obtaining the 
reassignment^from her was to restore the claim to the father as 
the proper oWner of it, and not that he should hold it for the ben- 
eût of the son's family; and, as I hâve no doubt, for the reason that 
they knew that the son's estate had no just claim to it, as above 
stated. 

10. The entry in Mr. Devlin's business journal relating to his 
assignment to Charles, is not I think compétent évidence in this 
suit against the assignée in bankruptcy ; and if admissible it 
woiild hâve very little weight. It is in Mr. Devlin's handwriting, 
in lead pencil, written in a blank space at the bottom of the page 
closing the business entries for the yèar 1874 ; a mode of entry per- 
mitting its use, or its oblitération, as might best serve subséquent 
occasions. On its face it shows that it was not a contempora- 
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neous entry, but a statement subsequently written there concern- 
ing a past transaction. The date ascribed to the assignment is 
erroneous, and the entry reads in the past tense; when or how long 
after the transaction the entry was made is not known. By its 
terms also it is inconclusive, and of little aid to the défendants. 
It States that the assignment to Charles was "made on certain 
conditions"; what those conditions were is not stated; they might 
be such as to defeat the opération of the instrument altogether, 
and the very statement of "certain conditions" imports that the 
assignment might be defeated if the conditions were not observed. 
No considération is referred to, which in a business journal is a 
strong indication that there was none. The entry ends as fol- 
lows: "This assignment intended to save ail family misunder- 
standings in case of my death, and without réservation except 
that Charles P. Devlin has no claim on my life insurance." This 
clause would indicate not only a pure gift, but a conditional gift 
only; and that the son's survival of the father was one of the 
"conditions"; if so, the defeat of that condition would defeat the 
assignment But as I regard this entry as incompétent, it is un- 
necessary to consider it further. 

11. It is urged that the two-years statutory limitation (Rev. St. 
§ 5057) precludes the assignée from maintaining this action, as well 
as the six and ten years limitation under the state statutes. But 
I do not think thèse statutes apply to a case of this kind until the 
fund is collected. The bankrupt, as I haye found, had assigned 
this unliquidated and disputed daim for damages to his son with- 
out considération and in fraud of creditors; and in less than six 
months after the appointment of the assignée in bankruptcy he 
had repossessed himself of the claim. The two assignments, so 
far as concerns the bankrupt's creditors are virtually parts of one 
transaction, which being void as to creditors, are to be treated as 
one. A void assignment is as no assignment. As respects the 
rights of creditors and of the assignée in bankruptcy the assign- 
ment and the reassignment are to be disregarded as though they 
had never existed and as though the bankrupt had never been ont 
of possession. The United States statute (section 5057) applies 
only to adverse claimants other than the bankrupt. Clark v. 
Clark, 17 How. 315, 321. Hère there is no such other claimant; 
but only the bankrupt himself or his légal représentatives. This 
action is virtually for money had and received to the assignée'» 
use, but brought in equity to prevent distribution by an irrespon- 
sible administrator. This cause of action did not accrue until the 
money was received by the administrator in July, 1895, only about 
nine months before this action was commenced. There was no 
need of any action to set aside the fraudulent assignment to the 
son, because the reassignment to the bankrupt himself left no 
outstanding claim, and the bankrupt's own title could not be im- 
proved by the son's fraudulent holding of the title. Any action 
by the assignée earlier than the présent would bave been therefore 
nnnecessary and useless. The situation is legally the same as 
though Charles Devlin had lived and had himself collected and 

89 F.— 62 
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received this fund. The law vested Mr. Platt the assignée in 
bankruptcy in 1878 with tlie title to this demand against the city; 
and no doubt the assignée might then hâve taken upon himself 
the burden of the litigation and recovery, by instituting a suit 
therefor against the city and others as défendants.! But the as- 
signée owed no duty to the bankrupt to adopt that course; and 
the bankrupt having soon obtained a reassignment to himself and 
continued the litigation and collected the money, but according 
to the évidence without expense to himself, takes the proceeds 
for the assignee's use, because the assignée has in law ail the time 
held the rightful title to it by virtue of the assignment in bank- 
ruptcy. Had the bankrupt inserted this Hackley claim in his 
schedule of assets, and had subsequently collected it, just as has 
now been doue, the assignee's right to it would not be disputed. 
But the bankrupt's fraudulent transfer and conséquent omission 
of the claim from his schedule, add nothing to hia légal title to it, 
nor diminish the rights of the assignée in bankruptcy; nor was it 
necessary that the assignée in bankruptcy should either commence 
a suit or become a party to the suit against the city then pending 
in the one case more than in the other, whether the assignée had 
knowledge of the facts or not. The numerous authorities cited 
by the défendants as respects the statute of limitations ail bave 
référence to actions against persons other than the bankrupt or 
his représentatives who are in adverse possession of property which 
the assignée seeks to regain; a situation wholly différent from 
the présent. Hère there has never been any adverse possession 
in fact; and the bankrupt having repossessed himself of the nom- 
inal title VFith which he had parted in fraud of creditors, and col- 
lected the claim, is to be regarded as always in possession. The 
statute did not begin to run I think until the fund was received, and 
it had not expired when this suit was commenced. 
Decree for the complainant. 



NOËL V. BLLIS. 

(Circuit Court, S. D. lowa. January 6, 1896.) 

1. TuadkMatîks and Tkadb-Nambs— Validity— Infringement. 

Trade-mark "Vitae-Ore," and Its abbreviation, "V-0," as applied to a 
médicinal préparation, Jield valid, and infringed by the words "Vitalizing 
Ore," also appljed to a médicinal preparatlon.i 
3. Samb— DsEOPDKscniPïivBTBKM BY Défendant. 

Use by a défendant of a name for his article may be enjolned, when 
resembling eomplainalit's trkde-marlî, although defendant's name or mark 
may be descriptive of such article, i 
3. Same — Unfatr Compétition— Former Agenct of Dépendant. 

Use of similar marks, wrappers, and printed matter, and gênerai dress 
and appearance, is évidence of unfair compétition, especially where de- 
fendant has the vantage ground of being a former agent for complainant, 
and where he uses the genuine clrculars to advance the sale of the 
spurious article.i 

1 As to unfair compétition In trade generally, see note to Scheuer v. Hui- 
ler, 20 C. G. A. 165, and supplementary note to Lare v. Harper, 30 0. G. A. 
376. 
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4. Same— Injonction. 

Injunction granted for Infringement of trade-mark "Vltae-Ore," and 
its abbreviation, "V-0," and for unfair compétition in business. 

The bill alleged that in 1892 the défendant, EUis, was a gênerai 
agent for complainant, Noël, for the sale of a médicinal préparation 
in the form of a powder, put up in envelopes, and extensively adver- 
tised and known to the public by the name of "Vitae-Ore," or the 
initial letters "V-0." In 1895, while agent, Ellis began to adver- 
tise and sell a préparation of his own, similarly dressed, and 
called "Vitalizing Ore," or "Vitalizing T Ore." Ellis sold his prépara- 
tion generally, but more particularly to local agents, and offered 
them inducements to buy of him. Ellis also substituted his prép- 
aration for Noel's on orders received by Ellis from local agents for 
"Vitae-Ore" or "V-0." The shape and size of Noel's envelopes or 
packages, and the printing thereon, were simulated by Ellis. Com- 
plainant charged défendant with infringement, and with unfair com- 
pétition in business, by reason of such similitude and the substitu- 
tion of the spurious for the genuine article. On motion by com- 
plainant for a preliminary injunction, Ellis alleged breach by Noël 
of his contract of agency as a justification of his conduct, and also 
urged that as his préparation was a product of nature, and vitalizing 
in character, he had the right to designate it by such descriptive name, 
regardless of its resemblance to Noel's trade-marks in Sound and ap- 
pearance. 

Samuel E. Hibben and Charles L. Wise, for complainant. 
G. W. Paine and G. G. Cole, for défendant. 

WOOLSON, District Judge (orally). The matters of contract al- 
leged by défendant as justification are not relevant to the case in 
issue, but would be the subject of an action for damages. In the 
case now before the court, the question is, bas the défendant imitated 
and copied the signs, phrases, and trade-marks of the complainant's 
goods, and has'he attempted to put the imitation upon the market, 
using fraudulent means, to complainant's in jury? In the case of 
Pillsbury v. Pillsbury, 12 G. C. A. 432, 64 Fed. 841, the question 
was whether a man had a valid trade-mark in his own name to the 
exclusion of any other man having the same name. The court there 
held that, if a man should adopt his name as a trade-mark, he could 
not prevent another man of the same name from using his name, 
and applying it to goods he might place on the market, provided that 
no means of unfair compétition were resorted to. Now, in that 
case the complainant showed that they manufactured a grade of 
liour to which they had applied the term "Best," and further used the 
name "Pillsbury," and the mark "XXX X," inclosing it in a wreath. 
The évidence showed that the défendant had not only used the name 
"Pillsbury," but had also used the other words adopted as a trade- 
mark by the complainant, and that the imitation was such as would 
tend to mislead intending purchasers. Unfair means of compétition 
having been resorted to, the court granted the injunction. Oan de- 
scriptire words be the subject of a valid trade-mark? According 
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to the doctrine of trade-mark law, they cannot be. At the same time 
the courts hâve decided that the originator is entitled to certain 
proprietary rights in a name which he has used to designate a certain 
article, and for which he has built up a réputation and a business, 
and which he has given the public to understand is an article pre- 
pared by him, so that certain words which certainly contain éléments 
of description hâve been declared by the courts to be valid trade-marks. 
Such is the case on "Cottolene." In the casti referred to" by Mr. Hib- 
ben (American Grocery Co. v. Sloan, 68 Fed. 539), the word "Momaja" 
was a Word made up from the flrst two letters of the words "Mocha," 
'•'Maracaibo," and "Java" coffees, and was applied to a certain brand 
of coffee which was a mixture of thèse three. Most certainly 
this word was, in a sensé, descriptive; but the courts decided that it 
was a valid trade-mark, and that the word "Mojava" was an infringe- 
ment of it, so that, even though the word "Momaja" contained the 
suggestion of the contents of the package, still this suggestion was 
not suflficient to class it among those terms of a purely descriptive 
nature. 

Coming to the case before the court, the question is, has the 
complainant a valid trade-mark in the words "Vitae-Ore"? If he 
had used the words "Ore of Life," and applied them to his product, 
they perhaps might not hâve been a valid trade-mark, inasmuch as 
it might be a generic term, and descriptive. But he does not do so, 
and instead uses the word "Vitae," which, even though it is the Latin 
of "Life," is still a fanciful word; and he couples the word "Vitae" 
with the word "Ore," and calls it "Vitae-Ore," bringing in another 
word which had not been heretofore connected with the word "Ore," 
or applied to a medicine or a préparation of a médicinal nature, so far 
lis the court is advised or has been able to discover; so that the com- 
plainant has proprietary rights in the name, inasmuch as he has been 
the flrst person to thus apply the words "Vitae-Ore" to a medicine. 
Whether or not the product of the complainant is really an ore has 
not been contended by either party, so that the court assumes that 
it is an ore. If, however, the complainant should prove that it is 
not an ore, the case might be strbnger; but for the présent time, 
assuming that it is an ore, the question is, are the words "Vitae-Ore" 
descriptive? The court is unable to discover anything that thèse 
words could describe, and thinks that it is a purely fanciful name, 
and was arbitrarily selected by the complainant to designate his 
goods. Therefore it is the opinion of this court that the complainant 
may hâve a good and valid trade-mark in the words 'V^itae-Ore." 
The question is, has the défendant infringed on the trade-mark of 
the complainant? If he had called the préparation "Vital Ore," there 
would be no question about it being an infringement, because there 
would be simply the change of one letter. Now, how much further 
can this doctrine be carried, and does the adding of the letters 
"i-z-i-n-g" to the word "Vital" remove it from the charge of infringe- 
ment? In the words "Vitalizing Ore" the same gênerai sugges- 
tion is contained, and in either case the suggestion would be the 
same, because the English words "Vital" and "Vitalizing" mean prac- 
tically the same, and the addition of the last letters would not ma- 
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terially change the meaning. There can be no question but that 
tlie Word "Vital" would be an infriugement of "Vitae"; and it is the 
opinion of the court that the word "Vitalizing" is so similar in 
Sound, if not in appearance, as to be calculated to mislead and de- 
ceive the public and intending purchasers. In a trade-inarls; case 
coming before me last December, the plaintiff had taken the name 
of "White Eose Flour," and the défendant introduced évidence 
showing that the words "White Rose" were used by a number of 
mills to represent a certain quality of ilour; but in that case the ques- 
tion was whether or not the words "White Eose" could be a valid 
trade-marli, and, from the évidence produced, the court decided that 
they might, as applied to fleur. There is no question that mère 
locality cannot be the subject of trade-mark, as in the case of Lacka- 
wanna, Columbia, and other cases cited. Thèse are the names of 
locality. If the complainant had called his préparation "Chicago 
Ore," there would be no trade-mark, but I cannot see why the words 
"Vitae Ore" cannot be the subject of a valid trade-mark. 

But, leaving this subject, the proof introduced in this case shows 
the putting out by défendant of a product he called "Vitalizing Ore," 
' as being équivalent to "Vitae Ore," and in some cases as being "Vitae 
Ore." The relation existing in the past between him and the com- 
plainant gives him a vantage ground from which to press the sale of 
his préparation as an article which would be so similar as to mislead 
the public into the belief that it was the product of the plaintiff, — in 
one case sending out the original circulars with the imitation. This, 
without doubt, was intenderl to cause a déception, and it looks to be 
a very strong case of unfair compétition. The words "Vitalizing 
Ore" are so similar as to tend to deceive the purchasers. The pack- 
ages, while being of the same gênerai shape, size, and color, are 
somewhat dissimilar in appearance; yet there are many phases of the 
same gênerai idea, and the goods of the défendant are put up in the 
same dress, and the wrapper contains substantially the same phrase- 
ology, as that of the complainant. There can be no protection in 
stamping the name of the manufacturer in red ink, as that would 
not, in that respect, tend to confuse or deceive, but the public may be 
misled by the slmilarity of dress and of phrases. It seems to this 
court that the évidence is in one direction, and the court cannot see 
how he can refuse the application of the complainant for a prelimin- 
ary injunction, and I think the défendant should be restrained pending 
the case. 

NOTE. On March 24, 1898, at Council Bluffs, defendant's motion to dis- 
solve tlie injunction was denied; and afterwards defendant's cross bill, 
alleging breaeh of contract of agency, was ordered stricken from tlie fllfis, 
as concerning matters foreign to the issue. Proofs for flnal hearing were 
afterwards taken, and the case referred to a master to report the facts aod 
conclusions of law. The master reported in favor of complainant; holding 
défendant guilty of infringement, and of unfair compétition in busiuess. Tho 
master's report was confirmed by the court, and a decree (Shiras, J.) ordered 
finding complainant's trade-marks, "Vitse-Ore" and "V-0," to be valid and 
iDfringed, and also finding défendant guilty of unfair compétition. 
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WILKINS SHOE-BTJTTON FASTENBR CO. v. WEBB et aL 

(Circuit Court, N. D. Ôbio, W. D. October 4, 1898.) 

1. Patents— Dupliciïy—Skparatk Machines Used Togetheh. 

Separate machines may be Included in the same patent, though distinct 
and independent, wliere eacli is tlie complément of tlie ottier, in tlie ac- 
complishment of the same gênerai end. 

3. Same — Intringement. 

Where two machines, both new and which co-operate to accomplish a 
single resuit, are included in the same patent, the wrongful use of either, 
though disconnected from the other, Is an infringement. 
8. Same— Suit fok Infringement— Multipariodskebs of Bill. 

Where the manufacture, vending, and use of articles in the form in 
which they are made and sold by défendant are each infrlngements of 
tTV'o separate patents owned by plaintiff, one covering the articles them- 
selves and the other the package in which they are put up, which con- 
duces to their convenient use aiid adds largely to their marljet value, the 
plaintiff may, and should, joln the causes of action for the infringement 
of the two patents in the same bill. 

4. Bamb—Validity— Evidence. 

A patent is itself prima facie évidence of its validity, and a défendant, 
to successfully attack it, must produce proof leavlng no fair doubt as to 
its Invalidity. 
6. Same— Invention— SiMPLiciTT of Devicb. 

In determining whether an article which appears simple embodies in- 
vention, the fact that it supersedes ail other appliances, or that a useful 
and successful commercial resuit has been attained through Its récognition 
by the public in extensive use, has a controlling, If not a conclusive, ef- 
fect. 

6. Same— BuTTON Fastbners. 

The Wilkins patent. No. 260,941, for a button fastener, is not invalid for 
want of invention, and not anticipated. 

7. Same— HoLDBR for Button Fastenkrs. 

The Wilkins patent. No. 429,828, for a holder for button fasteners, is 
valid, and not anticipated. 

This is a suit in equity for the infringement of two patents relating 
to fasteners for sLoe buttons. On flnal hearing. 

Frank Higley, for complainant. 
Almon Hall, for défendants. 

HAMMOND, J. The plaintiff company is the owner of a patent 
dated October 31, 1892, No. 266,941, for a button fastener, and also 
of another. patent dated June 10, 1890, No. 429,828, for a holder for 
button fasteners. The bill is flled for an infringement of both thèse 
patents, and, on argument, it is conceded that there has been infringe- 
ment if the patents are valid. 

Single Patent for Two Inventions. 

There is a défense made of multifariousness which was overruled 
on demurrer. This is also somewhat connected with the défense that 
patent No. 429,828 is bad on its face because it covers two separate 
and distinct devices. That patent spécifies and claims, not only the 
device for holding the fasteners, but also one for pacldng them on 
this holder, not at ail involved in this suit. This défense is, in sub- 
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stance, that the grant of the patent by the patent office is multi- 
farious, and the contention is that it is therefore invalid. The leading 
case on this subject is that of Hogg Y. Emerson, twice reported, once 
in 6 How. 436, and subsequently in 11 How. 587. I do not flnd that 
it has ever been cited by the suprême court, though often in other 
courts, except to the point that the spécifications and the whole lan- 
guage of the patent must be looked to in the interprétation of its 
claims of invention. Le Roy v. Tatham, 14 How. 156, 179; Mitchell 
T. Tilghman, 19 Wall. 388; Rob. Pat. § 742. In that case it was 
originally ruled, as reported in 6 How., that it is a well-established 
exception, to the gênerai ruie that distinct inventions may not be 
covered by one grant of a patent, that "patents may be united if two 
or more, included in one set of letters, relate to a like subject, or are 
in their nature or opération connected together." Page 483. This 
was emphasized on the second hearing, as reported in 11 How., where 
the court is at pains to suggest a doubt as to the correctness of the 
primary rule that two inventions cannot be included in the same 
patent, however distinct they be; quoting from Mr. Justice Story in 
Wyeth v. Stone, 1 Story, 273, 288, Fed. Cas. No. 18,107, that, to render 
separate patents necessary, the inventions must be "wholly independ- 
ent of each other, and distinct inventions for unconnected objects, as 
one to spin cotton and another to make paper." Mr. Justice Story 
had before the case of Wyeth v. Stone, supra, enforced the primary 
rule in Barrett v. Hall, 1 Mason, 447, Fed. Cas. No. 1,047, and in 
Moody V. Fiske, 2 Mason, 112, Fed. Cas. No. 9,745; but he carefully 
explained and qualified the rule of those cases in Wyeth v. Stone, 
which qualification was approved by the suprême court, after he left 
that bench, in Hogg v. Emerson, supra. I hâve carefully examined 
thèse cases, and must say that that we hâve in hand is very much 
like that of Barrett v. Hall, supra, where the rule of two patents 
seems to hâve been favored; but it is none the less like Wyeth v. 
Stone, supra, and evidently the great judge, whose authority is almost 
absolute in the later case, desired to get away from the ruling of the 
former case. He says pertinently that "it is impossible to use any 
gênerai language in cases of this sort, standing almost upon the meta- 
physics of the law, without some danger of its being found susceptible 
of an interprétation beyond that which was in the mind of the court." 
Taking the two cases together, approved as they hâve been by the 
suprême court, and they establish that where the thing patented em- 
braces varions and distinct improvements or inventions having no 
common connection with each other, nor any common purpose, th(; 
party must take out separate patents. If the patentée has invented 
certain machines, which are capable of a distinct opération, and has 
also invented a combination of thèse machines to produce a connected 
resnlt, the same patent cannot at once be for the combination and, 
each of the improved machines; for the inventions are as distinct 
as if the subjects were entirely différent. And, if the patent could be 
construed as a patent for each of the machines severally as well as for 
the combination, then it would be void, because two separate inven- 
tions cannot be patented in one patent. But if the patent be a pat- 
ent for each machine, as a distinct and independent invention, but for 
the same common purpose and auxiliary to the same common end, no 
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just objection can be made to it if covered by one patent. "Hère," 
says the opinion from wliicb I am abstracting tbese raies and their 
distinctiont, "there are two màcbines, each of wliich is or may be 
justly auxiliary to produce tbe same gênerai resuit, and each is ap- 
plied to tbe same common purpose. Why, then, may not eacb be 
deemed a part or improvement of tbe same invention?" If tbere be 
two différent machines, distinct from each other, each of which would 
accomplish the same end, each equally useful and equally new, but 
one préférable, it may be, to the other, they may go under one pat- 
ent. And, a fortiori, this rule would seem to be applicable where 
each of the machines is but an invention conducing to the accomplish- 
ment of one and the same gênerai end. But if we take the case in 
another view, and consider the patent as a patent not for each ma- 
chine separately, but for them conjointly, or in the aggregate, as 
conducing to the same common end, if each machine is new they may 
both be united in one patent If they may be so united, and were 
both new, then it is not necessary that there should be a violation of 
the patent throughout. It is eufficient if any one of the invented ma- 
chines or improvements is wrongfuUy used. 30 Fed. Cas. p. 729 ÇSo. 
18,107). 

I dwell upon thèse cases because they represent the law of the su- 
prême court on this important point, as it was declared more than 
50 years ago, and seemingly has scarcely been touched upon since by 
that tribunal, certainly not departed from or modifled, so far as I can 
discover from the cases, subsequently. But, incidentally noticing the 
point, I should say, from this reading of them, that, to make a patent 
invalid because of duplicity or double invention, the two things pat- 
ented should be not only independent in f orm or substance, phyeically 
and structurally, but likewise independent in objective results, — one 
to spin cotton and another to make paper, as thèse opinions illustrate 
the matter. There must be a total disconnection between the two, 
subjectively and objectively, if it may be so expressed. 

Finding illustrations in the inventions involved in thèse cases, that 
of Barrett v. Hall, Fed. Cas. No. 1,047, was a new and useful improve- 
ment for dyeing and flnishing ail kinds of silken goods, — one a réel on 
, which to spirally wind and eecure the silk and put it into the dye; 
the other a f rame for the purpose of extending and finishing the silk 
after it is dyed. The suit was for the infringement by the use of the 
réel only. The disunion of the two in form and purpose was relied on 
as a ground of granting a new trial. That of the Wyeth Case, Fed. 
Cas. No. 18,107, was for a new and useful improvement in the manner 
of cutting ice, together with the machlnery and apparatus therefor. 
To effect the purpose of cutting ice, there were both a cutter and a 
saw. The saw had been abandoned by the patentée as unnecessary or 
.superfluous, and only the cutter was used by the inf ringer. The pat- 
ent was held not to be invalid, because double, and to hâve been in- 
fringed by the use of the cutter alone. The patent in Hogg v. Emer- 
son, supra, was thought by counsel and the dissenting judges to cover 
three distinct "things patented." It was for "certain improvements 
5jq the steam engine, and in the mode of propelling therewith either 
vessels on the water or carriages on the land." Mr. Justice Catron in 
his dissenting opinion describes the three things patented as — First, 
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"a piston and shaft wliich turn a wheel without employing a crank"j 
second, "a paddle to a' wheel propelling machinery or a vessel of any 
kind in the water"; and, third, "in applying tke power of the shaft 
to turning a capstan by means of a cog wheel." He thought the pad- 
dle wheel net covered by the patent, but, if so, the patent was invalid 
because it comprehended three distinct inventions, disconnected from 
each other. Three other judges agreed with him in the dissent. But 
the court, speaking through Mr. Justice Woodbury, held that they 
were "connected in their design and opération. They ail relate to 
the propelling of carriages and vessels by steam, and only difEer, as 
they must, on water from what they are on land; a paddle wheel being 
necessary on the fonner, and not on the latter, and one being used on 
the former which is likewise claimed to be an improved one. Ail are 
a part of one combination used on the water, and differing only as the 
parts must when used to propel in a différent élément." 11 How. 605. 
The common object is found in an improvement for propulsion by 
steam. 

In Evans v. Eaton, 3 Wheat. 454, 506, Mr. Chief Justice Marshall, 
speaking of a patent for a new and usef ul improvement in the art of 
manufacturing flour by means of several machines, consisting of an 
improved elevator, an improved conveyor, an improved hopper boy, 
an improved drill, and an improved kiln drier, construes the instru- 
ment as a grant of the gênerai resuit of the whole machinery and of 
the improvement in each machine. He suggests the doubt, which is 
the foundation of the doctrine of this primary rule on this subject, 
whether, under the gênerai patent law, improvements on différent 
machines could regularly be comprehended in the same patent, so as 
to give a right to the exclusive use of the several machines separately 
as well as the exclusive use of those machines in combination. This 
doubt was saved to the patentée by a spécial act of congress suflQ- 
ciently broad to remove the diflQculty, but the doubt evidently con- 
trolled Mr. Justice Story in Barrett v. Hall, supra, and Moody v. Fiske, , 
supra, and led him into making a much broader déclaration than he 
was willing to adhère to when he came to reconsider the subject in 
Wyeth V. Stone, supra. 

In Bennett v. Fowler, 8 Wall. 445, the question is presented in a 
somewhat reversed form. There were two reissued patents for im- 
provements in hay elevators which had originally been embraced in one 
patent only. This was objected to by the infringer, but the report 
is so meager that the scope of the objection dœs not clearly appear. 
The court sustained the reissue in the form of two patents, upon the 
ground that although the improvements might hâve been put in one 
patent, as originally, the reissue in two patents was largely in the 
discrétion of the patent office, it being "often a nice and perplexing 
question." Both patents related to the lifting and depositing hay in 
a mow of a barn, or in a rick or shed, but the lifter in one was some- 
what differently constructed, for the spécial purpose of stacking the 
hay. Hère it may be remarked, since the earliest cases refer to the 
revenues of the patent office as atfecting this question, and properly 
affecting it, as congress may hâve intended to increase the revenues 
by requiring single patents for separate inventions, that naturally 
the patent oiBce, in the exercise of the discrétion referred to by Mr. 
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Justice Nelson in the last-cited casé, would sépara te the patents in or- 
der tb increase the revenues wlî^ tliere was doubt about it, if nofr 
for othep reasons of wisé admiiiîiatFàtiôn; so that, if the patent office 
joins them in one patent, it is ail the more proper tô allow the action 
of that office to control, 'where the question may be nice and perplex- 
ing or doubtful. 

In Gill V. Wells, 22 Wall. 1, 24y there was a controversy about a 
reissued patent which was à departure from the original invention, 
but I do not eee that the case has much, if any, bearing on the question 
we hâve hère. 

In Bâtes v. C!oe, 98 U. S. 31, 48^ there was again a controversy over 
a reissued patent, which was held to be for the same invention, and 
that the défenses must be addrêssed to the invention or thing patent- 
ed, and not to one or more of the claims; and in so holding the same 
justice who gave the opinion in Gill v. Wells, supra, cites that case 
to the proposition that "more than one patent may be included in one 
suit, and more itian one invention may be secured in the same patent; 
in which cases the sèverâl défenses may be made to each patent in 
the suit, and to eaeh invention iùeluded in the bill of complaint."^ 
Judge Dyer, in Sessions v. Eomadka, 21 Fed. 124, 131, thinks this 
remark has référence to différent inventions in one machine or com- 
bination. Whatever its force, it is cited hère to show that it is perti- 
nent against the idea of multifariousness either in this patent or in 
this bill. If the enunciation, whether dictum or not, be true as a 
matter of law, it has application hère adverse to the défense of multi- 
fariousness. 

In the case of Maxheimer v. Meyer, 9 Fed. 460, 20 Blatclif. 17, it 
was held that the joinder of sepkrate inventions fOr the accomplish- 
ment of a singlie resuit in the same patent does not thereby invalidate 
it. Judge Wheeler had before him one suit for an infringement of 
two patents for improvements in bird cages. In the second was also 
%a claim for a feed cup attached to the vertical wires, and it was con- 
tended that this invention was independent of the other, and that the 
patent for both was void. "But," said the judge, "thèse inventions 
are connected together by being appropriate for use in the same cage 
for the common purpose of making a bird cage, and, under thèse cir- 
cumstances, the joinder of both in one patent does not render the pat- 
ent void." He cites Hogg v. Emerson, supra. 

In Graham v. Johnston, sub nom. The Flre-Extinguisher Case, 
21 Fed. 40, Judge Morris had the question before him. It was again, 
like Evans v. Eaton, supra, a case of a spécial act of congress, which 
might hâve saved the point; and also the court thought that the 
flrst daim in a single invention comprehended ail the rest. Yet, on 
the anthority of Hogg v. Emerson, eupra, it was held that the dis- 
covery of a method of extinguishing fires by carbonic acid gas and 
water escaping from pressure, and projected by its own expansive 
force, might be united with a claim of invention for a portable appa- 
ratus for applying it, and also of a stationary apparatus for applying 
it, ail in the same patent, because "they relate to a like subject, or are 
in their nature or opérations connected together." 

In Sessions v. Eomadka, 21 Fed. 124, Judge Dyer gave his attention 
to the foregoing cases, and held, or was inclined to hold, that a pat- 
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ent for an improvement in trunks, now in almost universal use, which 
provides a spring fastener as a substîtute for the old-fasliioned strap 
and buckle, was void because it contained several devices, although 
they were designed to be applied to a trunk, and related to an improve- 
ment in trunks. He said each was "a distinct invention or improve- 
ment by itself, and the opération of one lias no relation to the opéra- 
tion of the others. Although ail may be placed upon the same trunk, 
each singlv has a distinct and appropriate use, and in such use they 
are unconnected." The invention described (1) a yielding roller of 
wood construction; (2) spring catches to hold the trunk shut; (3) a 
brace of peculiar construction for the purpose of holding up the top or 
lid; and (4) a spring armor lid for supporting the tray when turned 
up. The court required the patentée, to save his patent, to enter a 
disclaimer, under Eev. St. § 4917, of ail thèse Contrivances except the 
spring latch, which had been infringed by the défendant. Subse- 
quently the master reported large damages on tlie theory adopted by 
him, which the court set aside, and allowed only nominal damages, on 
the theory of the proof as relating to the damages adopted by the 
court, though the reason for it does not clearly appear. Possibly it 
was connected with the question in the case of the bankruptcy of the 
assigner of the patent to the plaintiff. However, the case was ap- 
pealed and reversed on this question of damages, the master being sus- 
tained in his allowance. But the suprême court does not either afflrm 
or deny the ruling of the circuit court on the point we hâve in hand. 
Mr. Justice Brown refers to it, but evidently is careful not to agrée 
with the circuit court on the point, if he is careful also not to disagree, 
holding, as he did, that the effect of the disclaimer was all-sufHcient 
to cure the defect and save the patent; thereby afSrming Judge 
Dyer on this point in the circuit court. His language is somewhat 
signiflcant, both in the use of a new word in etating the rule and in 
treating Judge Dyer's opinion as not being a ruling against the patent 
for doubleness or multifariousness. He says: 

"Upon the hearing in the court below, it was elalmed the patent was in- 
valld by reason of the joinder of distinct inventions in the same patent, — 
inventions which, though applicable to tlie same article, viz. a trunlî, do 
not co-operate in the use of such article. The court below was evidently in- 
clined to this opinion, but pennitted the plaintiff to enter a disclaimer of ail 
the daims but the one in suit." Sessions v. HomadliLa, 145 V. S. 29, 40, 12 Sup. 
et. 799. 

This word "cooperate" seems to me an appropriate and happy de- 
scription of the exception to the gênerai rule that separate inventions 
require separate grants or patents. It is deflned: 

"To act or operate jointly with another or others; to concur in action, ef- 
fort, or efCect. 

" 'Bring ail your lûtes and harps of heaveu and earth, 
Whate'er co-operates to the opmmon mirth.' " 

— Webst. Dict, 

There are other cases, more or less directly bearing upon this 
somewhat obscure and dilHcult question of patent law, but they need 
not be cited hère, and will be found in the cases of their annotations 
already cited hère. They ail marshal themselves, possibly according 
to the fancy of the particular court, under either Barrett v. Hall, su- 
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pra, or Wyeth. t. Stone, supra. I think fhis case falls properly in 
Une with tlie latter case and Hogg v. Emerson, supra. Interpreted by 
the spécifications, the common end, to the attainment of wMcli ail 
parts of the patent No. 429,828, for the holder for shoe-button fasten- 
ers, co-operates, is feeding them to the machine which fastens the 
buttons to the shoes most conveniently, expeditiously, and effectively. 

The proof shows that the plaintiff is also the owner of such a pat- 
ented machine. Formerly the button fasteners of patent No. 266,941, 
consieting of a wire or métal pin with a flat head working through a 
countersunk washer with intiirned edge, were supplied to manufactur- 
era and dealers in bulk, packed in boxes, so that each pin had to be 
passed through its washer, and fed to the machine in a hopper or other- 
wise, as most convenient. Now, by this patent, they are packed on 
the tubular pasteboard holder, with each pin separated, and already 
passed through its washer, and so interlapped and arrangea, some- 
what like grains of corn on the cob, that they are fed to the machine 
rapidly and conveniently, as\described in the patent, by holding the 
tubular package of fasteners to the fastening machine, where they 
are shelled off, each pin as needed, very much like grains of corn 
might be pinched from the cob as each grain might be needed for a 
separate use. 

The first, second, third, and fourth claims relate to the réel de- 
scribed, and not involved in this suit, whereon the pasteboard roller 
or tube is placed for packing upon it, through its perforations, the 
combined pins and washers, each in its place, ready to fasten to the 
leather of the shoe. The fifth claim, which the défendant infringes, 
is for "the button fastener package, comprising an elongated tube, 
having perforations arranged in rows lengthwise the tube, and the 
button fasteners inserted in said perforations, with their points within 
the tube and their heads overlapping, substantially as set forth." 
Commencing with line 14, the spécifications describe "the object being 
to produce a saving in labor, and reduce the expenses attending the 
packing aad transportation of shoe fasteners, and by so doing giving 
them a convenient arrangement, so that they may be quicldy removed 
from the holder, and fed to the machine in the same order that they 
are taken from the holder." Again : "The rollers are fllled in large 
quantities, and shipped to the market, serving not only as a means for 
holding and carrying the goods, but also, by being arranged as de- 
scribed, they may be removed, a row at a time, into the feed tube 10 
of the machine;" that is, the feed tube of the plaintiff's button-fasten- 
ing machine, oi* it might be any other button-fastening machine 
adapted to the purpose of using the fasteners. 

If the sole purpose were to hold and carry the goods for transporta- 
tion and convenient handling in the market for any appropriate use 
whatever, say for tacking carpets or the like, the claims for the con- 
struction of the réel and the adjustment thereto of the perforated 
pasteboard tube or cylinder, upon which to pack the pins and washers, 
would so connect themselves with the claim for the product of the 
packed holder that each would co-operate with the other in that com- 
mon use, although the case then would be very like the réel and frame 
of Barrett V. Hall, supra. But when it is considered that the pins 
and washers are designed for a spécial purpose, namely, fastening but- 
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tons to ehoes; that there is a machine contrived to apply them to that 
piirpose; and that the réel and pasteboard cylinder are designed to 
arrange and pack the pins and washers se that they may be con- 
veniently and inexpensively fed to the machine, and be fastened to the 
shoes, — there can be no doubt, it would seem, that the case falls 
within Wyeth v. Stone, supra, and Hogg v. Emerson, supra. Indeed, 
it might well be argued that the inventions of the fasteners (pins and 
washers), the machine for attaching them to the buttons of the shoes, 
the réel and cylinder for packing them, and the packed roUer itself, 
might ail hâve been included in one patent, they do so thoroughly ail 
co-operate to the gênerai or common end of fastening the buttons to 
the shoes in a particularly useful and désirable form or manner for the 
uses of the buttons when worn on the shoe. Possibly such a patent 
might fall under the ban of Mr. Chief Justice Marshall's doubt in 
Evans v. Eaton, supra, about the improvements for grinding flour or 
that of Mr. District Judge Dyer in Sessions v. Romadka, supra, about 
the contrivances for fastening trunks; but, however that might be, 
the case, as we hâve it, is like that where the invention cuts ice in 
Wyeth V. Stone, or prop«ls wheels and capstans on land or sea in 
Hogg V. Emerson, or makes a completed bird cage in Maxheimer v. 
Meyer, supra. Hère, the fasteners are, by the co-operation of the 
tvv^o things patented, fed to the fastening machine, which is a common 
object enough to save the patent from the objection that it is double 
in form and for separate inventions. 

Multifariousness in Patent Cases. 

The objection that the bill is multifarious vras overruled on demur- 
rer, and the ruling should be adhered to now. It would seem that 
where one, by a single act, infringed two patents, the bill might join 
the remedy for a violation of the patent right under each patent. In- 
deed, if one owned two patents, one "to spin cotton" and another "to 
make paper," to use Mr. Justice Story's illustration above referred to, 
and another violated both patents by infringement of each, there 
would seem to be no good reason why a bill in equity might not cover 
both infringements. But surely where, by selling thèse button 
fasteners, packed in a particular form, for a particular use, in a 
fastening machine, the sale and use violate a patent for the fasteners 
themselves, and also another patent covering the form of the pack- 
age itself, there may be one bill, and there eould scarcely be two. 
If this bill had been conflned to the second patent, and after decree 
another bill should be flled on the first patent, the objection that ail 
damages or causes of action arising ont of the same act of the de- 
fendant should hâve been included in the first bill might be fatal 
(Stark V. Starr, 94 U. S. 477, 485; The Haytian Eepublic, 154 U. S. 
118, 125, 14 Sup. et. 992); or, if two bills had been flled, they might 
hâve been consolidated, both under the gênerai rules of equity pro- 
cédure and under Rev. St. § 921. 

A bill assailing two patents issued to the same party, and relating 
to the same subject, is not multifarious. It is matter of convenience, 
and generally the objection is conflned to cases where parties are 
improperly joined, and not to mère diversity of causes of action be- 
tween the same parties. But there is no such diversity of causes of 
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action where the patents relate to the same subject. U. S. v. Ameri- 
can Bell Tel. Co., 128 U. S. 315, 351, 352, 9 Sup. Ct. 90; Brown v. De- 
posit Co., 128 U. S. é03, 410, 9 Sup. Ct. 127; Oliver v. Piatt, 3 How. 
333, 411. 

In Nellis t. Manufacturing Oc, 13 Fed. 451, Mr. Circuit Judge Mc- 
Kennan sustained a bill against this objection, where improvementa 
in bay elevators were covered by one patent and improvements in 
borse hay forks were covered by subséquent patents, tbe inventions 
"being susceptible of connected use in tiie construction of borse hay 
forks." He cites Seymour v. Osborne, 11 Wall. 516, 559, where it ia 
suggested by the court that the objection of multifariousness, when 
flve several patents were joined in the same charge of infringement, 
would not be good, since the act of congress allowing several patents 
to be issued for distinct and separate parts of the thing patented. 5 
Stat. 192. 

In Singer Mfg. Co. v. Springâeld Foundry Co., 34 Fed. 393, there was 
one bill for infringement under three patents, and the objection of 
multifariousness was overruled, because they ail related to tbe one 
sewing machine. 

In Huber v. Myers Sanitary Depot, 34 Fed. 752, it was ruled that 
the sole owner of one patent and a licensee under another may join as 
plaintiffs against a défendant wbo in one machine inf ringes both ; and 
in Kussell v. Kern, 58 Fed. 382, that, where inventions covered by 
several patents enter into a compact machine, it is necessary to com- 
plain upon ail the patents, notwithstanding some hâve expired. And 
again, in Deering v. Harvester Works, 24 Fed. 90, where two bills 
were filled on separate patents for inventions used in a harvesting ma- 
chine, a consolidation was ordered, under Kev. St. § 921, and the gên- 
erai equity practice on that subject. 

In Union Switch & Signal Co. v. Philadelphia & E. R. Co., 68 Fed. 
913, 914, and 69 Fed. 833, after a great struggle over this question, 
going to the estent of flling a plea, after the demurrer to an amended 
bill was overruled, denying the conjoint use as a matter of fact, the 
objection for multifariousness was finally denied, having been at flrst 
sustained because the bill did not suflBciently aver the conjoint use. 
On amendment the demurrer was overruled and adhered to by striking 
the plea from the files. There were flve patents : (1) Improvements 
in circuits and apparatus for electric railway signaling; (2) improve- 
ments in electric railway signaling apparatus; (3) improvements in 
electric circuits for railway signaling; (4) improvements in rail con- 
nectors for electric track circuits; (5) improvements in electric rail- 
way signais. The amended bill alleged that the "conjoint use includes 
a material and substantial part of the subject-matter of each of the 
said recited patents in one and the same connected machine, mechan- 
ism, or apparatus." This was held sufflcient on demurrer, and the 
plea denying the fact was stricken out, on the ground that the déniai 
could only be made by answer. Or, as stated in Lilliendahl v. Detwil- 
1er, 18 Fed. 176, the bill must allège, and the proofs must show, either 
that the inventions are capable of conjoint use, or are eo used in fact 
by the défendant. 

It may be well enough, in passing, to note hère that the bill in this 
case allèges that the two inventions in the two patents, one for tlie 
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fasteners and the other for their holders, are adapted for and capable 
of conjoint use in a single structure, and hâve been so made, used, and 
sold by the défendants, and hâve been so embodied and so manufac- 
tured and sold in large quantities by the plaintiff. This is denied by 
the answer, and thus the issue is made. 

The foregoing cases may justify this practice in the évolution of eq- 
uity procédure as applied to patent cases, but there is authority for 
the contention of the plaintiff that the objection of multifariousness 
must be taken by demurrer, and cannot be taken on final hearing 
(Story, Eq. PI. § 271, note); and that multifariousness is matter of 
abatement, to be taken by demurrer if apparent on the face of the 
bill; if not, then only by a plea (Id. §§ 735, 747; Fost. Fed. Prac. § 125; 
Eq. Eule 39, which forbids setting up in the answer matters of abate- 
ment). There is an intimation, however, in Oliver v. Piatt, 3 How. 
333, 412, that it may be done by plea or answer. 

There is a case in our own circuit of Gamewell Fire-Alarm Co. v. 
City of Chillicothe, 7 Fed. 851, before Baxter and Swing, JJ., where 
the demurrer was overruled. There were three reiseues of patents for 
improvements in fire alarms and the transmission of municipal intelli- 
gence, but the bill alleged conjoint use in one apparatus or machine, 
and it was held "to constitute one and the same cause of action." 
And the court gives the test as being the burden imposed on the de* 
fendant. 

In another case (Manufacturing Co. v. Marqua, 15 Fed. 400, before 
Baxter, J.) the bill did not aver that the invention was capable of con- 
joint use, or that défendant had so used it in fact, and the court was 
inclined to sustain the demurrer, but dismissed the bill on another and 
fatal ground. 

In Barney v. Peck, 16 Fed. 413, the demurrer was sustained because 
the conjoint use was not averred in the bill, either as to capability or 
the fact of such use by défendant; and for the same reason of defective 
bill the demurrer was sustained in Lilliendahl v, Detwiller, 18 Fed. 
176, where, as in the immediately preceding case, there was an alter- 
native averment that they might be used jointly or separately, which 
seems a fatal averment, as it is essential there shall be a conjoint use. 

Again, in Consolidated Electric Light Co. v. Brush-Swan Electric 
Light Co., 20 Fed. 502, because it appeared by the allégations of the 
bill that the inventions might be used separately and independently 
as well as jointly, a demurrer was sustained, where the bill averred 
conjoint use of five patents by the défendants. 

In Griffith v. Segar, 29 Fed. 707, the demurrer was sustained where 
the bill alleged infringement of sixteen claims of flve patents for im- 
provements in folding beds, there being no averment of conjoint use, 
or that the structure complained of combined ail the patented features. 

But the leading case on that side of the conflict of authority is 
Hayes v. Dayton, 8 Fed. 702, before Blatchford, J., where the de- 
murrer was sustained to a bill which alleged infringement of thirty- 
eight claims in six patents relating to skylights, ventilators, skylight 
turrets, conservatories, and other glazed structures. The judge cites 
and distinguishes many of the cases which apparently show somewhat 
of a conflict between Blatchford, J., and Nelson, J., on this question. 
He sustained the demurrer because the bill showed that the patents 
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were nol çonnected together in every infringing structure or to be 
used at the same time in anj infringing structure. 

The leading case on the other side of the conflict is Nourse v. Allen, 
4 Blatchf. 376, Fed, Cas. No. 10,367, which involved infringements for 
reaping machines in four patents intended for anj or ail machines, 
but not necessarily çonnected together in use, and it holds (Nelson, J.) 
that the défense of multifariousness is not available where it appears 
that the infringing machine contains ail the improyements of the 
several patents. "A court of chancery," says the opinion, "allows dis- 
tinct and separate causes of action to be joined against the same party, 
unless it is apparent that the défense will be seriously embarrassed by 
confounding différent and unconnected issues and proofs in the litiga- 
tion. Although the défenses may be distinct as to the several im- 
proyements, according to the allégations of the bill, so far as making, 
vending, or using the machine is concerned, the infringement of ail 
the patents is involved, and to this extent they are çonnected with 
each other." 18 Fed. Cas. 459. 

There is another case by Benedict, J., of Horman Patent Mfg. Co. 
V. Brooklyn City R. Co., 15 Blatchf. 444, Fed. Cas. No. 6,703, in 
which car-fare registering machines uUder two patents were attacked 
for infringement. The infringing machine oontained parts of both 
patents, and the demurrer was oyerruled. The court says: 

"It may be open to question whether a bill charges a single cause of action 
when it sets forth the use of devices secured by separate patents, although 
suoh use is stated to oceur in one and the same machine. But the bill, if 
it be consldered to set forth two causes of action, may, nevertheless, be good, 
for equity permits the Joinder of several causes of action In a single bill. 
Such joinder is not, however, permltted when the efCect will be to embarras» 
the défendant or introduce unnecessary confusion into the cause. Whether 
that will be the effect in any particiilar" case must dépend, in a great measure, 
upon the nature of the controversy, and no gênerai rule bas been laid down 
by which the cases may be determlned." 

He cites the older cases quite liberally. See, also, WalL Pat. § 
417; Rob. Pat. § 1018. 

The resuit of this reading of the cases is that the défense of multi- 
fariousness is not favored, but is strictly limited by the courts, and by 
none more strictly than the suprême court of the United States, which 
applied the strict rule to a patent litigation in the American Bell Télé- 
phone Case, supra. And, while some courts hâve somewhat enlarged. 
the indulgence of the défense in patent cases, for the reason, perhaps, 
that our patent System requires separate patents for separate inven- 
tions not co-operating to the same end, and for another reason, that 
patent défenses are so expensive, patent litigation is not free from the 
gênerai equity rules on this subject, and is govemed by the same 
principles as other equity procédure. The rule of judgment which 
détermines whether or not given inventions may be joined in one pat- 
ent, becausè co-operating to a common end, though very analogous, is 
not the same as the rule of judgment which détermines whether or not 
there is such a conjoint use of two inventions covered by separate 
patents as permits them to be joined in one bill in equity to protect 
them against the infringement, and confusion will be avoided by atten- 
tion to this distinction. 
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The rtal question of unity in the equity pleading of patent cases dé- 
pends on two considérations: First. Under tàe gênerai law of multi- 
fariousness, may the two infringements be joined against the same 
défendant, no matter how widely the patents may be separated, be- 
cause, to use the above-quoted language of Judge Benedict, to join the 
several causes of action will not embarrass or confuse the défense un- 
fairly or unjustly? If so, they seemingly may be joined as in other 
bills in equity under lilce circumstances, and any distinction in patent 
cases would be merely arbitrary. Secondly. Do the two or more pat- 
ents so enter into the infringement that it becomes one cause of action 
in fact? If so, they must be united in one bill. 

Causes of action arising out of patent infringements are peculiar in 
respect of this, and, in applying the above tests, présent more per- 
plexities than other cases, perhaps, but this is ail that can be said of it, 
for, as Judge Benedict remarks, there is not any gênerai ruie by which 
the cases may be determined. The fact that there are two or more 
patents or two or more inventions involved in the controversy does 
not furnish such a rule, though superficially it may seem so. Nor 
does the fact that ail the inventions are used by the same infringer at 
the same time, or in one machine, structure, apparatus, system, or 
what not, furnish such a rule, though again, superficially, it may seem 
so. Whether the infringements are completed by the manufacturer's 
vending or use of one compact machine, or one structure, or one ap- 
paratus, or the like, or are more widely separated, and only find a 
unity in a more enlarged or extensive system of appliances, whose 
particular uses can be more distinctiy seen as divisible in opération, 
may render the solution of the question whether there shall be more 
than one bill in equity more difflcult of solution, but none of thèse con- 
ditions indicate a gênerai rule by which the question is to be deter- 
mined. It is hère that is found the scope for the exercdse of that dis- 
crétion of the court mentioned by Lord Cottenham in Campbell v. 
Mackay, 1 Mylne & C. 603, and by Mr. Justice Story in Oliver v. Piatt, 
3 How. 333, 411, 412, in determining each case according to its own 
circumstances. 

In this case we hâve neither a machine nor apparatus, and only 
in a very technical sensé a structure, if it may be called so, when the 
fasteners are packed into their "holders"; but we hâve an article of 
merchandise dépendent for its value very largely, if not entirely, on 
its patented peculiarities, and certainly, for the spécial use for which 
it was designed, having a more especial value as an article of mer- 
chandise. ÎTot a mass of pins or tacks and washers, to be sold for any 
gênerai use to which pins or tacks and washers may be put by the 
public, but a mass of especially constructed pins or tacks, and espe- 
cially constructed washers, put up for sale in an especially designed 
form of package, having its own especial use in such form for those 
especial tacks and washers; in which sensé the things sold combine 
themselves into a unit of merchantable product; the éléments of value 
dépendent upon the plaintiff's inventions covered by two or more pat- 
ents or parts of patents. 

The bill charges, and the proof shows, that the défendants make, 
sell, and use, and cause to be made, sold, and used, this product of the 
89 F.— 63 
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plaiç^tifl^a inventions, and tbat CTery act of makjng, selling, and using 
cpoipreliends in itself each of tte inventions set up in tlie Mil. Tfciere 
is, the l^st possible embarrassment, if there be any at ail, in defend- 
ing the case as one case. Indeed, there is shown in neither plead- 
ings norproof any élément of embarrassment. Hence, whatever dis- 
crétion the court bas, on the particular circumstances of tbis case, 
should détermine in favor of bhe bill, and not two, and, if there were 
two, they, on the same circunista,nces shown hère, should be Consoli- 
dated by the positive commandpf the statute. Eev. St. §921. And 
the défense of multifariousness in the bill should fail, whether on de- 
murrer or at the final hearing, on the issue made by the answer and 
proofs. 

■Validité? of the Patents. 

The défense made, that the patents involved lack invention, is 
equally unavailing, in nay judgment. The mère simplicity of the 
thing patented is never conclusive of the want of invention. The 
pins or tacks and washers of patent No. 266,94:1 seem simple enough 
and altogether familiar. If used to tack carpets, or other such com- 
mun usés, >perhaps even in their peculiar form as tacks and washers, 
they would not be patentable, thongh I am not sure of that. But this 
peculiar form was not designed for such uses, but "for securing buttons 
on shoes and other similar articles," and "consists of the combination 
of éléments hereinafter described and claimed." Theanly claim is: 

"The button fastener herein described, consîstlng of the pin, C, provlded 
with the flàt head, a, and havlng a looped point adapted to be secured to the 
eye of the button. In combination with a metallic countersunli washer, D, 
ail constructed and arrangea substantlally as and for the purpose described." 
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The pin with a flat head, being passed through the countersunk 
metallic washer, whicli has its edge inturned on the bottom side, 
next the leather, is bent into a hook or loop, the sharp point being fast- 
ened or pressed into the leather after passing through the eye of 
the button. The advantages shown by the proof are, as stated in the 
spécifications, that the button is securely affixed to the leather of the 
shoe, so that when twisted or turned there is a swivel action on a 
métal surface, which with its inturned edges distributes ail pressure 
over a larger area of the fabric, and prevents that tearing of the 
fabric and pulling out that would corne of a mère tack or pin, whether 
with or without a plain or common washer operating TOth résistance 
concentrated at the hole through the fabric. The countersunk wash- 
er and flat head adjust themselves to the leather, so that the roughness 
of the surface after the buttons are set on is reduced to a minimum, 
and d'oes not hurt the foot in wearing the shoe. This fastening is 
done with a machine adapted to the purpose. The spécifications are 
rather meager, and the claim is very brief in its descriptions of the 
invention, but, taken with the drawings, ail that is hère set forth 
appears on the face of the patent, and is made satisfactorily plain by 
the testimony of the experts. 

Undoubtedly pins with sharp points, used with washers or plates 
of one kind and another, metallic as well, to fasten things together 
or to hook or loop buttons upon fabrics, are old enough, to be sure; 
but when applied to this use especially, as described in this patent, 
there seems, to my judgment, to be invention, nevertheless, when the 
matter is eonsidered in the light of the adjudications of the patent law 
to be presently cited. The patentée on this subject says in his spéci- 
fications : 

"I am aware that it is not new to pass a beaded pin or tack through the 
material, and engage the point with the eye of a button; but such a fastener 
is objectionable, as, when the button is twisted or turned, the solid head ot 
the fastener engages with the soft surfaces of the leather or other material, 
and the resuit is the button is soon twisted off. My invention overcomes 
this difficulty," etc. 

The défendants hâve taken no proof, either of experts or others; but 
hâve filed a mass of prior patents, which it is claimed show anticipation 
or prier use, numbering 19, I believe, in the answer, and 13 in the 
proof. It is enough to say that, in the absence of proof and any 
very serions argument as to the most of thèse patents, they seem 
quite irrelevant, but as to ail of them I am unable to see any évidence 
of prior use or anticipation. Perhaps I should give the numbers hère 
for full understanding of the ruling which I make. Thev are patents 
numbered 54,022, 99,724, 136,556, 140,008, 188,206, 198,323, 211,702, 
253,096, 249,298, 258,853, 261,058, 266,528, 266,883. Thèse are ail 
that are in proof, though others are mentioned in the answer. 

The same défense of prior use and anticipation is made to the claim 
under patent No. 429,828, for the "holder" of the shoe-button fasten- 
ers. That claim has already been quoted in the previous part of this 
opinion, and the invention sufflciently described to understand that 
what has just been said about this défense in relation to the other 
patent is equally applicable to this. There are three patents, men- 
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tioned in the auswer, and two flled in the proof , No. 344,220 and No. 
367,016, as évidence of prior use and publication, but they are irrele- 
vant. 

There is an old use of pasteboard carriers, cylindrical in form, as well 
as other forms, VFith perforated rows, to receive tacks, nails, bolts, 
pins, buttons, hooks and eyes, medals, coins, plates, jewelry, and al- 
most every kind of such articles or merchandise, for convenience of 
transportation, by mail or otherwise, and, if it were only the conven- 
ience of transportation generally that were involved in this suit, I 
should say there was ho invention whatever. But, as fully explained 
heretof ore, that is only a very superflcial view of this i)atent, and the 
convenience ,qî carriage or transportation is relatively quite an unim- 
portant use for the holder. The quotations already made from the 
spécifications show that thèse fasteners are so packed and arranged 
on the holders "that they may be removed, a row at a time, into the 
feed tube" of the plaintifl's machine, for setting the plaintiff's button 
fasteners on the shoes by manufacturers and dealers using them. It 
is this supply to the market for that purpose and that convenience 
which tenipts the défendants to infringe the method of packing the 
pirated fasteners which they sell to the trade. Mère ordinary trans- 
portation is not so much the pirated use as the extraordinary transpor- 
tation to the feeding tube of the fastening machines. 

Taking a single élément of a combination, with intent to bring 
about its use in the patented combination, is infringement, either 
direct or contributing, according to circumstances. Eob. Pat. 824; 
Heaton-Peninsular Button-Pastener Co. v. Eurêka Specialty Co., 25 
G. C. A. 267, 77 Fed. 288; ' Thomson-Houston Electric Co. v. Ôhio 
Brass Co., 26 G, C. A. 107, 80 Fed. 712. This infringer takes the 
simple pins and washers, constructed according to the plaintiff's spéci- 
fications in patent No, 266,941, packs them on pasteboard tubes, 
evasively split in halves, according to the spécifications of plaintiff's 
patent No. 429,828, and, without turning the fasteners into loops 
to fasten buttons on shoes to complète the infringement, sells to 
manufacturers and dealers, who do complète it by doing that thing, 
and they are sold with that intention and for that purpose. They are 
equally infringers with those who set the buttons on by the use of the 
plaintiff's fasteners without license, and which hâve without license 
been sold to them by the défendant for that purpose. 

A patent is of itself prima fade évidence of its validity, and the 
défendant must show by proof that the patent office has erred in its 
judgment on that score, and the proof must be conclusively againgt 
any fair doubt on the point. Kinnear & Gager Co. v. Capital Sheet- 
Metal Co., 81 Fed. 491, 492; Cantrell v. Wallick, 117 U. S. 689, 695, 6 
Sup. et. 970; The Barbed-Wire Patent, 143 U. S. 275, 285, 12 Sup. Ct. 
443, 450; Coffln v. Ogden, 18 Wall. 120, 124; Western Electric Co. v. 
Home Tel. Co., 85 Fed. 649, 658. 

The fact that pins with fiât heads and sharp points, thrust through 
a washer with countersunk disk and inturned edges, and used by loop- 
ing the pin through the eye of a button to fasten it to its fabrie, or 
that pasteboard cylinders perforated with holes to receive the pins 
and washers into a package were each well known separately as me- 
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chanical éléments, is apt to mislead one's judgment by their famili- 
arity as such ; but it is well settled that such simple éléments may be 
so combined into a new use that invention takes place, and there is 
validity in the patented combination, producing new results, — always, 
if it be not a mère aggregation of the separate éléments. The law 
upon this subject as held by the suprême court is as stated by Mr. 
Justice White, by pertinent quota tion from the cases in a litigation 
where the validity of the patent was denied. Palmer v. Village of 
Corning, 156 U. S. 342, 344, 15 Sup. Ct. 381; Tobacco Co v. Streat, 28 
G. C. A. 18, 83 Fed. 700. Mr. Justice White quotes from Pickering v. 
McCuIlough, 104 U. S. 310, 318, the rule by which the patentability 
must be tested, and illustrâtes from another branch of the law by say- 
ing, to be good, the known éléments in the combination must be joint 
tenants of the domain of invention, seised each of every part, per my 
et per tout, and not mère tenants in common, with separate interests 
and estâtes. In my judgment, each of the old éléments, in either of 
thèse patents, construed with référence to the especial uses for which 
they were combined, are joint tenants, and not tenants in common, 
and "produce a resuit due to the joint and co-operating action of ail 
the éléments." Palmer v. Village of Corning, 156 U. S. 345, 15 Sup. 
Ct. 382; Pickering v. McGullough, 104 U. S. 318; Loom Co. v. Higgins, 
105 U. S. 580, 589. In this last case Mr. Justice Bradley well states 
the considérations that govern when the device seems simple, — so 
simple that ail might hâve seen it. Pages 589-592. 

In determining this question, the fact that the article produced 
Bupersedes ail other appliances, or that a useful and commercially suc- 
cessful resuit bas been attained, or that the value of the thing pat- 
ented has been recognized by the public in extensive use, has a con- 
trolling, if not a conclusive, effect; and it should hâve, upon obvious 
priuciples of justice to one who sees that which he suggests constantly 
appropriated and used by others. Such is the proof in this case. 

Overruling the défense of anticipating devices and prior use, Mr. Jus- 
tice Brown says, in Sessions v. Eomadka, 145 U. S. 44, 12 Sup. Ct. 
802, that, "if there vtere any doubt of this in view of the fact that 
Taylor seems to bave been the flrst to invent a practical trunk fastener, 
and that it has completely taken the place of the earlier devices, we 
should be inclined to résolve this doubt in favor of the patentée." And 
so are ail the cases: Eob. Pat. 1022; Smith v. Vulcanite Co., 93 U. S. 
486, 495; Krementz v. S. Cottle Co., 148 U. S. 556, 560, 13 Sup. Ct. 719, 
citing Consolidated Brake-Shoe Co. v. Détroit Steel & Spring Co., 47 
Fed. 894; TopliflE v. ToplifE, 145 U. S. 156, 164, 12 Sup. Ct. 825; Con- 
solidated Safety- Valve Co. v. Corsbv Steam-Guage & Valve Co., 113 
U. S. 157, 179, 5 Sup. Ct. 513; Magowan v. Packing Co., 141 U. S. 332, 
343, 12 Sup. Ct. 71; Gandv v. Belting Co., 143 U. S. 587, 595, 12 Sup. 
Ct. 598; The Barbed-Wire Patent, 143 TJ. S. 275, 12 Sup. Ct. 443, 450; 
Consolidated Brake-Shoe Co. v. Détroit Steel & Spring Co., 59 Fed. 
902, 908; Eobbins v. Manufacturing Co., 71 Fed. 186, 190; Horn v. 
Bergner, 68 Fed. 428; Binns v. Chemical Co., 70 Fed. 711, 713. 

In Mnller v. Tool Co., 23 C. C. A. 357, 77 Fed. 621, on the authority 
of some of thèse cases, our own circuit court of appeals has ruled 
that, even where no original resuit is accomplished and the éléments 
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are old, the patent will be sustained, if increased effectiveness bas 
been produced. Page 629, 77 Fed., and page 363, 23 0. C. A. A 
raere form of putting up plug tobacco was sustained in Eppinger v. 
Richey, 14 Blatchf. 307, 312, Fed. Cas. No. 4,505; a forïn of advertising 
sack for street-car advertising also, in American Street-Car Advertis- 
ing Co. V. Newton St. Ey. Co., 82 Fed. 732; and a form of account 
book, as to its removable margins, in Account Co. v. Wellington, 86 
Fed. 146. 8o, on demurrer, a process of softening paper with a solu- 
tion of gelatin, and pounding it, when crumpled, to imitate chamois- 
skin or buck-skin fabrics, was sustained. Ail thèse seem very simple 
in appearance. 

Hère the swivel (partial) action of the button, after fastening, evi- 
dently removes to a great degree the tendency to tear at the hole made 
in the leather by the eye of the button, or rather its fastener, when 
inserted ; the inturned washer distributes the pressure away f rom the 
same perforation, and furnishes a biting surface elsewhere, that still 
further reduces the tendency to tear out; the countersunk face of 
the washer receives the head of the tack, and holds it away from the 
foot, while at the same time furnishing a métal surface on which to 
pull and tear, instead of the edges of the perforation ; and there are 
other manifest advantages which are shown by a neat surface and ap- 
pearance, and perhaps a capability of being removed, etc. 

As to the other patent, its form of packing for transportation, con- 
venience of counting for sale, and, more than ail, its especial facility 
for feeding the tube of the fastening machine, furnish the patentable 
novelty and utility ; and both of them, notwithstanding the apparent 
simplicity of either, come within the ruling of the cases that sustain 
inventions for increased effectiveness and the production of new re- 
sults due to the joint co-operation of old éléments, and that neither is 
a mère aggregation of well-known mechanical appliances. Decree for 
the plaintifE. 



THE GtJAEDIAN. 

(District Court, D. Washington, N. D. October 24, 1898.) 

Shipping— RiQHT ov Passengkb to Rbscind Contract— Reported Unsea- 

W0RTIIINES8 DP VesSEIj. 

Passengers who hâve pald their passage on a vessel cannot be held to 
their contract, but are entltled to rescind and recover their passage money, 
where, before salling, the vessel was reported in the press as rotten and 
unsafe, and they were justifled by their Information and her appearance 
in believing her se, though she may in fact hâve been staunch and sea- 
' worthy. 

J. B. Metealf, for libelant and intervenera. 
James Kiefer, for respondent. 

HAîs'FORD, District Judge. The libelant and each of the înter- 
veners contracted for transportation for himself and baggage on 
board the bark Gruardian, from Seattle to Kotzebue Sound, for which 
they each paid |123. Tickets were issued to them, and they were 
received on board. Before the departure of the vessel from Seat- 
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tle, they abandoned the trip, and hâve brought this suit to recover 
back the money paid for their tickets, and they also claim damages 
for alleged loss of time. The reason assigned for leaving the ship 
is that she was an old vessel, and appeared to be unseaworthy, and 
each of thèse parties belleved that it would be unsafe to venture out 
to sea in her. 

Prom a careful reading of ail the évidence, I hâve reached the 
conclusion that the Guardian, although 35 years old, was in fact 
staunch and strong, and in much better condition for meeting the 
périls of navigation than she appeared to some of the witnesses who 
examined her only in a very superflcial way. The testimony shows 
that, on her passage north, she encountered very heavy weather, 
and went through it without loss of a spar, sail, or rope, and that 
she landed her passengers and cargo safely at their place of desti- 
nation. On her retum she struck a rock on the north shore of Ti- 
galdi Island. Her offlcers and crew succeeded in backing her off, 
but she was immediately caught upon other rocks, and became a 
total wreck. The disaster cannot be attributed to unseaworthiness 
of the vessel. The circumstance proves conclusively that her tim- 
bers were sound, and that she was strongly built, for she was pound- 
ing upon the rocks for more than 1 hour before she commenced 
to take in water through her hull, and she continued to pound for 
about 15 hours before she fllled and sank. While in fact she was 
a good ship, her outside appearance, when she was getting ready 
for this voyage, was not in her favor, It is probable that, while in 
the coasting trade, her oificers and crew gave no attention to clean- 
liness or ventilation, so that below deck she was damp and moldy, 
and her skin was decayed. She was also hogged, so that her deck 
and keelson were out of line. Thèse and other circumstances were 
made the basis of a published report that the ship was unseaworthy ; 
and, in conséquence, some of the passengers requested a survej', 
which was made by three persons selected by the owners, who made 
the foUowing report: 

"April 23, '98. 

"We, the undersigned, being called upon by a comitte of passengers from 
the 'Barque Guardian,' to inspect said vessell, and to dertimine upon the 
sea worthiness & worthiness to carry passengers to Kotzbue Sound, we here- 
by upon inspection reach the following conclusion: That the trames, water 
w-ays, deck. frames & kelson of the vessel are in good condition. We further 
flnd that part of the ceiling, hooks. pointers & part of the fastenlngs to be 
in a détective condition, and we believe the vessel could make the voyage to 
Kotzubue Sound In her présent ballast trim with safety. Still, we cannot 
recommend her for a passenger vessel in her présent condition." 

It does not appear that, after this report had been made, the own- 
ers took any steps to repair the ship, or cure the particular defects 
which the report specifled. The report is very indeânite, and seem» 
to vaguely hint at a condition of things more serions than the sur- 
veyors intended. Certainly, travelers who do not know anything 
about the construction of ships would naturally take alarm from a 
report made by persons presumably possessed of expert knowledge, 
saying that "we further find that part of the ceiling, hooks, pointers, 
and part of the fastenings to be in a détective condition"; and this 
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followed hy the statement, "Still, we cannot recommend her for a 
passenger vessel in her présent condition." Sailors who hâve 
signed articles for a voyage cannot be compelled by légal process 
to fulfill their contract if they refuse to go to sea for the reasoii that 
they believe the ship to be unseaworthy, unless upon a survey the 
vessel is found to be staunch and strong, and properly equipped and 
supplied for the contemplated voyage. I hold that passengers are 
entitled to as much protection as the crevs^ of a ship, and that they 
hâve the right to act in the light of appearances. A prudent man, 
yfho cares for his own safety, will net risk his life by going to sea 
in a vessel after she has been reported to be old and rotten and 
unsafe for the voyage, and snch report has been partially confirmed 
by a survey, when the experts making the survey say in their re- 
port that they cannot recommend her as a passenger ship in her 
présent condition. In every contract for the transportation of pas- 
sengers by sea, there is an implied warranty on the part of the 
owner that the vessel is seaworthy, or that she vrill be made sea- 
worthy before proceeding upon the voyage; and it is the duty of 
the ovFuera of the ship to make ail necessary repairs, and remedy 
ail known defects in the construction of the vessel, so that her ap- 
pearance will inspire confidence in those who may make inquiries 
as to her condition. Failure to make necessary repairs, or to rem- 
edy known defects, in the construction or equipment of a ship, be- 
fore proceeding upon a voyage, constitutes a breach of the carriers' 
contract with her passengers; and passengers hâve a right, when 
there has been such breach of contract, to refuse to go in her, and 
to recover damages as for any other breach of contract. 

The évidence is insuiBcient to establish any facts affording a 
basis for the assessment of damages in excess of the amount paid 
for the tickets, and interest from the date on which a demand was 
made for the return of the money. A decree will be enter ed award- 
ing to the libelant and each of the interveners the sum of $125, with 
interest thereon at the rate of 7 per cent, per annum from the 25th 
day of April, 1898, 

THE NIAGARA. 
(District Court S. D. New York. October 8, 1898.) 

Salvage— Santiago de Cuba— Stranding—Wbar and Teab to Salving Ship 
— Sanding of Machineky. 

The steamsliip N. having stranded on, Colorado Shoals in tlie liarbor of 
Santiago de Cuba, after several attempts to pull her ofC by the large 
steamer Marnai uke and the tug Colon, was got ofC on the fourth day. 
A large claim of several thousand dollars was interposed by the steamer 
for injuries to the machlnery by sanding, the wear of bearings and the 
necessary expense of docliing and repair, besides payment for salvage 
service; but the amount of in jury during the service not being definite 
or clearly separable, lield that the latter should be treated as among the 
Incidents and risks of the service; and that the Mamaluke, considering 
her risks, and the danger and value of the N. ($125,000) should be al- 
lowed, including $400.82 for coal and broken hawsers, the sum of $7,- 
100.84; and the Colon the sum of $815.i 

. i 

1 As to salvage awards in fédéral courts generally, see note to The Laming- 
ton, 30 C. C. A. 280. 
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Converse & Kirlin, for Sampson. 

Howland & Murray, for Spanish American Co. 

Cowen, Wing, Putnam & Burlingham, for défendants. 

BROWN, District Judge. The above libels were flled to recovfîr 
compensation for salvage services rendered by tlie steamsliip Mama- 
luke and the tug Colon, September 9 to 12, 1897, in hauling the steam- 
sliip Niagara oiï Colorado Shoals in the harbor of Santiago de Cuba, 
where she had grounded in going up the bay. The Niagara is an iron 
ecrew steamship 275 feet long, of 2,265 gross tons and valued at 
$125,000, running on Ward's Line and carrying passengers and f reight 
to Cuban ports. Her cargo at this time was worth $4,157. The 
shoal where she grounded is about one-third of the way up from Morro 
Castle to the city of Santiago. The pilot in charge on rounding 
Corda Bank buoy thought the Niagara could not make the turn to the 
right so as to clear the Colorado buoy in the southern and regular 
channel, and therefore attempted to go through the narrow channel 
about 300 feet wide between Colorado Shoal and Coloradita Shoal to 
the westward. When nearly through this channel, the Niagara caught 
on the northwesterly side of the Colorado Shoal, on a shelving bot- 
tom of sand and mud where she stuck fast for about one-third her 
length amidships while her bow and stern were in deep water. 

In this situation, with a strong list to port, the Niagara was liable 
to hogging strains if she lay there for any considérable time. Thfi 
only two vessels in the harbor that were available for assistance, were 
the tug Colon belonging to the Spanish American Company, and the 
steamship Mamaluke, of which the libelant Sampson was master, 
and which was about to load a cargo of ore. Both vessels were re- 
quested to go to the Niagara's help. The Colon reached the Niagara 
the same evening, September 9th, at high water, and attempted to 
haul her off, but without success. Both vessels renewed the attempt 
at the next high tide on the morning of the lOth, and again on that 
evening, and also on the following morning, but without being able 
to move the steamer. The Mamaluke was a steamer 325 feet long, 
and of 2,668 gross tons. On account of her size she was under some 
embarrassments in maneuvering in and about the narrow channel, and 
was in some danger of striking the rocks and sand on the bottom of 
the Coloradita Shoal. During the several attempts above named 
every available means to move the Niagara were used, and several 
hawsers were broken. 

After the unsuccessful endeavor of the morning of Saturday the 
llth, it was determined to lighten the Niagara so far as possible, and 
to load the Mamaluke so as to add to her weight, and at the same 
time completely immerse her propeller and thereby add to her towing 
power. The Colon accordingly aided the Niagara in unloading what 
little cargo she had on board, together with her stores and coal, and 
the water from her boilers, thus lightening her draft from 2 to 4 
inches, while the Mamaluke took on a cargo of about 3,200 tons of 
ore. The next morning, the 12th, on her way to sea, the Mamaluke 
and the Colon renewed their efforts, and after about an hour's work 
succeeded in puUing the Niagara off the shoal without serious injury. 
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There is little or no controversy about the above facts. The dif- 
férence between the parties is in respect to a sui table compensation, 
and particularly as respects a claim by the Mamaluke for repairs to 
her rudder, ând for the wearing away of her stern bush, tail, shaft 
and stern bearings, and the straiaing and heating of her shafting, 
through so fréquent changes and much work of her propeller in mud 
and sand. The plaintiff's évidence tends to show that on examination 
a voyage previous, the bearings showed only ^/sa of an inch wear; 
while after this service they were found worn down J of an inch, 
with scratches indicating sand as the cause; and that the expense of 
repairs, including docking and demurrage during repair, was in ail 
12,833.29, besides |400.84 for coal consumed and three hawsers broken. 
The défendant contends that the damage to the machinery is not 
shown to be aftributable to sand damage, nor to the salvage services. 

There are several circumstances which make somewhat doubtful 
the libelant's contention that ail the damage to the stern bearings was 
donc during the salvage service. As respects claims for mère wear 
and tear of the ship there is usually great difûculty in distinguishing 
what arises during such a service from what arose bef ore or after ; and 
except in very plain cases, where the injuries to the vessel are clearly 
distinguishable, consisting of some distinct damage necessarily aris- 
ing from the service rehdered (The Florence, 65 Fed. 248), it bas 
seemed to me more appropriate to treat the injuries for wear and 
tear as one of the incidents of the service, not to be compensated for 
by a separate allowance, but as one of the risks of the service en- 
hancing its merit and its rewards, because of this risk as one of the 
hazards of the enterprise (The Alaska, 23 Fed. 597, 610-612). If the 
vessel saved were to be held always to make good any damage that 
might happen to the salvor during the service, the former might be 
eaten up by the damage claim, and the service become a fatal in jury 
.instead of a benefit. See cases cited in The Lamington, 30 0. C. A. 
271, 86 Fed. 675. 

Such items as the consumption of coal and hawsers broken, are per- 
fectly separable and necessarily belong to the service alone, and thèse 
to the amount of $400.82 I allow sépara tely. The considérable value 
of the Xiagara (|125,000), her liability to great damage from straining 
and hogging if not speedily got afloat; the absence of other available 
help, and the varions risks incident to the rendering of such a service 
by large steamers like the Mamaluke in and about a narrow channel 
and sandy and rocky shoals, and its complète success at last, ail make 
this a service of very considérable merit. By far the largest part of 
the work was no doubt rendered by the Mamaluke, and her help I hâve 
no doubt was indispensable. There does not seem to me to be the 
least probability that the Colon alone could hâve got the Niagara off. 
Her service was oomparatively small; her power was far less than the 
Mamaluke's ; and her risks from her small size and light draft, were 
much inferior. She devoted, however, several days to the work, and 
lost one of her regular trips with freight and passengers. 

On ail the évidence and circumstances, I am of opinion that $815 
will be a fair and suitable award to the Colon, and $7,100.84 to tho 
Mamaluke, including in the latter sum the allowance for coal and 
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broken hawsers above mentioned, and ail her otlier rîsks of grounding 
and wear and tear of ship or machinery. As the extra labor of the 
crew was in this case small, I allow to the owners of tbe Mamaluke 
16,300.84 of the above amount; to the master |150; to the chief engi- 
neer $75; and |375 to the rest of the officers and crew in proportion to 
their wages. 

Decrees may be entered accordingly with costs. 



THE BRITISH QUBEN. 
(District Court, S. D. New York. Oetober 8, 1898.) 

CoI.TjTSIOS — BiGSALS MlSUNDElîSTOOD— DeLAY IN BaCKIKG— ISSPEOTORS' RULE 3. 

The steamship Alvena outward bound through the Swash and Gedney 
channels, and the British Queen inward bound through the Gedney imû 
Main channels, came in collision near the junction of the Swash and 
Main channels; this was caused, as found npon very conflicting évidence, 
by a misunderstanding. of the signais given and heard, in conséquence 
of which each vessel was navigated contrary to what was expected by 
the other; held upon a review of ail the évidence and circumstances, 
that the failure by each vessel to navigate as expected by the other 
and in accordance with the signal as understood, ought to bave heen 
seen by each steamer and recognized before the danger became immi- 
nent, and a considérable time before either steamer reversed; and that 
each vessel was in fault, therefore, for not reversing until they had come 
within one-fourth of a mile of each other, instead of when one-half a mile 
apart, as required by nile 3 of the supervlsing inspectors, which requires 
In sueh circumstanees that vessels when within one-half a mile of eaoh 
other shall immediately reduce their speed to bare steerage way. 

Butler, Notman, Joline & Mynderse, for Mannheim Ins. Co. 
Carter & Ledyard and Walter F. Taylor, for Atlantic Ins. Co. 
Cowen, Wing, Putnam & Burlingham, for the British Queen. 

BEOWN, District Judge. The above libels were filed by the in- 
surers of cargo on board the steamship Alvena, to recover for the 
nearly total loss of her cargo of the alleged value of about f 100,- 
000, and which the libelants insured to the amount of from $.50,000 
to $60,000, resulting from a collision with the steamship British 
Queen at about 2:15 p. m. of January 19, 1897, in the lower bav 
of New York. The British Queen, about 400 feet long and draw- 
ing 19^ feet aft, was inward bound through Gedney channel. Her 
full speed was from 11| to 12 knots. The Alvena, 275 feet long 
and drawing 19 or 20 feet, was outward bound by way of the Swash 
channel and intended to go through Gedney. Her full speed was 
11 knots. The tide was the last of the ebb, the wind fresh from 
the N. W., the weather clear, and neither vessel was materially 
obstructed by any other. The collision occurred near the junctioii 
of the axis of the Swash channel with that of the Main ship chan- 
nel, about 1,500 or 1,600 yards to the westward of buoys 7 and 8 
at the westerly end of Gedney channel. The Queen's stem struck 
the Alvèna's port quarter at about right angles 30 feet forward of 
the Alvena's stern, broke a hole in her four feet deep, and disabled 
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lier steering gear. The Queen also sustained some damage, After 
separating from the Queen the Alvena took in water rapidly; and 
ùer stem having been carried to the westward by the force of the 
collision, her engines were put ahead, and she was run to the east- 
ward upon Muscle shoals. 

The primary cause of the collision I find to hâve been a misun- 
derstanding as to the signais given and received, the Alvena hav- 
ing navigated in accordance with a signal of one whistle, which 
she understood to hâve been given by the Queen and which she an- 
swered with one blast; while the Queen's navigation was in ac- 
cordance with a signal of two blasts, which the Queen gave to the 
Alvena and understood to be answered by two. But this misun- 
derstanding of signais when the vessels were about IJ miles apart, 
is not a sufflcient excuse for the collision that followed. Its second 
and more immédiate cause was the failure of each vessel to repeat 
its signal in due time, and especially the disobedience of rule 3 
of the supervising inspectors, which required upon a misunder- 
standing by each, when the vessels had approached within a half 
a mile of each other, that both should be immediately slowed to a 
speed barely sufiScient for steerage way. For it must hâve been 
clearly manifest to each vessel when they were at least a half a 
mile apart, that there was danger of collision, and that the course 
and intention of the other were not understood, either through a 
misunderstanding of signais, or because the other vessel was not 
navigating in accordance with the signais as understood; and in 
this regard both vessels seem to me equally culpable. 

The importance of the case makes désirable a somewhat detailed 
statement of the facts and circumstances derived from the volum- 
inous évidence leading to the above conclusions. 

1. The Queen, according to her ofiScers' testimony, was intending 
after passing through Gedney channel to take the Bay Side eut and 
Main ship channel; the Bay Side eut being that part of the Main 
ship channel which extends about 1,500 or 1,600 yards W. by S. 
from the westerly end of Gedney channel to the axis of the Swash 
channel, with a change of course of 2| points to the southward 
from the course in Gedney. The Swash channel, nearly 4 miles 
long, runs N. W. f N. A vessel coming in by way of Gedney chan- 
nel and designing to go up the Swash, would naturally make a 
point legs change to the southward than the course: of the Bay 
Side eut on leaving Gedney chanjiel at buoys E. 7 and 8, and take 
a little more direct course along; the southerly side of the Perch 
and Square buoy, or the Cage buoy as it is called by the pilots, which 
is from 800 to 900 yards from the Gedney buoys, and thence rounding 
to the northward would reach the middie of the Swash channel at 
a point at least half a mile to the N. W. of its junctioii with the 
Main channel; and conversely, an outward bound vessel, like the 
Alvena, going out through the Swash channel would naturally take 
this somewhat shorter course to Gedney if there were no obstruc- 
tions in the way. 

2. When the Alvena had reached the tail of the Romer, not far 
from abreast of buoy S. 2 and being then from three-fourths to 
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seven-eigliths of a mile to the northwest of the junction of the Swash 
and Main cliannels, the Queen was seen at the end of Gedney round- 
ing into the Bay Side eut. She was a little further off than the 
witnesses estimate, being then about a mile and a quarter distant. 
She had been seen from the Alvena long before that, but no signal 
up to that time had been heard from her. If the Queen was in- 
tending to go up the Swash, each would properly keep to the right 
with a signal of one blast of the whistle, and they would pass port 
to port; if the Queen intended to take the Main ship channel, she 
would keep to the left, more, to the southward, and the vessels 
would properly pass starboard to starboard with a signal of two 
blasts. The Queen being seen to be high out of the water and 
presumably able to take either channel, the Alvena, in order to 
ascertain her intentions, gave her a signal of two blasts. Many 
witnesses from the Alvena, two from the Queen, and two other dis- 
interested witnesses say that the Queen answered with one blast 
to which the Alvena at once responded with one blast. The ofB- 
cers of the Queen who were in charge of her navigation and many 
others say that the Queen blew no signal of one blast, but signaled 
with two blasts only. Her ofiQcers further testify that prior to the 
Alvena's signal they gave the Alvena a signal of two blasts while 
turning into Bay Side eut, to which the Alvena gave an answer of 
two blasts; that at 2:08 while in Gedney channel, the Queen's en- 
gines had been slowed to "half speed" (equal to about 8 knots) to 
give a schooner in tow of the tug Emperor, which was going from 
the Swash channel into the South channel, time to cross the Bay 
Side eut ahead of the Queen; that at 2:10 by the watch, shortly 
after getting two blasts from the Alvena in reply to the Queen's 
flrst signal of two blasts, the Queen's engines were put ahead full 
speed, after starboarding as required; that soon afterwards, ob- 
serving that the Alvena was not starboarding in accordance with 
her two blasts, the Queen repeated her signal of two whistles, to 
which the Alvena replied with two blasts; but that while the 
Alvena was giving this reply her masts were seen to be opening 
more to the westward, showing that she was in faet porting, where- 
upon the Queen's engines were at once reversed at 2:11, as were 
the Alvena's at about the same time, when the vessels were from 
100 to 500 yards distant, resulting in collision at 2:15 as above 
stated. The oificers of the Alvena deny that after her reply of one 
blast as above stated, any signal was given by her except the three 
blasts on reversing. , 

3. I flnd no way of completely harmonizing this testimony as to 
the signais. For the libelants it is urged that the first signal given 
by the Queen to the Alvena was in fact a signal of one blast only, 
as the Alvena understood it to be; and that the Queen intended, 
when she came out of Gedney channel, to go up the Swash chan- 
nel astern of the Alvena, but was thwarted in this expectation by 
difflculties in turning the Queen to the right, through her fiât bot- 
tom, high bows, the strong N. W. wind and the ebb tide. No doubt 
each of the circumstances just named existed, and would make 
the Queen's swing to starboard somewhat slower than usual, if 
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attemptéd àt that time; but thèse circumstances, as against the 
testimony of her offlcers and the probabilities of the case, afford 
too slender a foundation for adjudging the offlcers of the Queen 
guilty of deliberate fabrication in their testimony as regard their 
ârst signal and their subséquent maneuvering, which the libelants' 
contention would require. Many witnesses, and seyeral of them 
disinterested, testify that the Queen's signal was of two blasts. 
Had it been of one blast only, with intent to go up the Swash chan- 
nel, the Queen would hâve kept along near the Cage buoy, turn- 
ing one point less to the southward than the course of the Bay 
Si de eut, which she in fact took; the évidence shows that to be 
the ordinary course; and the Queen could not possibly hâve had 
any difflculty in taking that course and going near the Cage buoy, 
if desired, since she had kept her course up the Gedney channel, 
which was two points more to the northward. The testimony, 
moreover, is that her steering qualities were good. Had she in- 
tended and attemptéd to go up the Swash channel, it is not créd- 
ible that she should not hâve made some show of it to the Alvena, 
by at least going in the vicinity of the Cage buoy; whereas the 
testimony of the Alvena's ofScers, who were expecting and watch- 
ing for this very thing, and the testimony from the Queen is, that 
she went straight down on the Bay Side course (going as the pilot 
says a little on its southerly side) the center of which, according to 
the chart, runs at least 300 yards to the southward of that buoy. 
It is not crédible that the Queen would hâve thus gone out of her 
way to port had she given a signal of one blast only, or if she had 
intended to go up the Swash channel. Her pilot and master testify 
that they had no such intention, but intended to take the Main chan- 
nel, as they did; and with that intention, it is not crédible that they 
gave a signal of one blast only, signifying the opposite intent. 

4. On the other hand, it is equally incredible that the Alvena 
should hâve given up her most direct course to Gredney channel 
and ported, and thus hâve gone out of her own way, in order to 
give the Queen the straight and proper course to the Swash chan- 
nel, as she did, had she not understood the Queen's answering 
signal to be of one blast, signifying her intention to go up the 
Swash channel; and upon this understaading, and not otherwise, 
would she hâve given her one blast in reply, to which so many of 
the Alvena's witnesses hâve testifled. This last reply of the Alvena 
evidently was not heard or noticed by the Queen's pilot or master; 
partly, perhaps, because the two previous signais being in accord, 
no further signal from the Alvena at that time was expected or 
looked for. Several of the Queen's witnesses, however, testify to 
hearing a one blast signal from the Alvena, though this is stated as 
her reply to the second signal of two blasts from the Queen, just 
before reversing; but as the Alvena gave no such reply, it is prob- 
ably misplaced by thèse witnesses. 

5. I find therefore, that the first signal of the Queen was of two 
blasts; that the Queen navigated in accordance therewith; and 
consequently that she is not in fault, as charged, for navigating 
contrary to her own signal. It is not necessary to décide whether 
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she îs to blâme for not noticing or answering the Alvena's signal 
of one blast given immediately afterwards, as I flnd the Queen to 
blâme on other grounds. 

6. There bas been much contention as to which vessel gave the 
first signal to the other. I consider that question immaterial hère, 
because neither vessel was in fact designing to cross the course of 
the other. The intended course of each being to the left of the 
other's course without crossing it, it vs'as compétent and right for 
either to give the signal of two whistles, in accordance with her 
own intent and convenience, as well as to ascertain the intent of 
the other as between two possible courses. Each contends that 
her own signal of two blasts was the flrst, and that the other's 
was an answer. As the vessels were at least a mile and a quarter 
apart, requiring an interval of from six to seven second^ for the 
Sound of whistles to pass from one vessel to the other, if each ves- 
sel gave her signal independently of the other, and at about the 
same time, each would naturally interpret the other's signal, heard 
several seconds later, as an answer to her own. Some conârmation 
of this explanation is found in the testimony of the Queen's pilot, 
that the Alvena's signal of two blasts was heard "5 or 6 seconds" 
after his own signal, and the pilot of the Alvena says that the 
Queen's answer was heard only a few seconds after his own. At 
that distance, moreover, the Queen's two blasts, if given in quick 
succession, being heard against a strong puffy N. W. wind, might 
not hâve been distinguished as two, but heard as one ; or one of the 
two might not hâve been heard at ail. 

7. That the flrst signais of thèse vessels were given at about the 
same time, is évident from the testimony of both that they were 
given while the Queen was rounding out of Gedney channel into 
the Bay Side eut. That this is correct is further conflrmed by the 
testimony that at the time the signais were exchanged the Alvena 
bore 2 or 3 points of£ the Queen's starboard bow. As the Alvena 
was then at the tail of the Romer not far from abreast of buoy S. 
2 and to the westward of it, she would hâve been nearly straight 
ahead of the Queen had the latter not been already swinging out 
of Gedney channel and into Bay Side eut. This bearing of the 
Alvena, to which the master of the Queen testifies, also proves that 
the Queen at the time of her flrst signal was nearly rounded upon 
the Bay Side course, as her pilot testifies. 

8. The testimony of the Queen as to her second signal of two 
blasts and the Alvena's immédiate reply with two, though contra- 
dicted by the Alvena, is not material; because by the Queen's own 
account this signal had no influence on the navigation of either 
vessel, and was too late to be of any use. While the Alvena was 
answering she was seen to be porting, and the Quéen at once 
stopped and reversed and gave danger signais. The vessels were 
then not over 400 or 500 yards apart, and collision soon followed. 
Thé Alvena gave danger signais, as her oificers say, before the 
Queen's were given ; and it is not crédible that the Alvena should 
hâve given a two-blast signal indicating either that she was star- 
boarding, or would attempt to starboard her wheel and go to port 
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while she was swinging to starboard under a port wheel, and was 
so near to the Queen, and bearing but two points off her starboard 
bow. 

9. Though the resuit of the first signais was thus a dangerous 
misunderstanding, this was no justification, as I hâve said, of the 
collision that foUowed. There was still abundant time and space 
for each to observe and to correct the common error. The rules as 
to signais are designed to supply additional means of safety by 
enabling vessels to corne to an early understanding of each other's 
intent; not to dispense with subséquent care and vigilance; and it 
is against common sensé to say that a misunderstanding of signais 
when vessels are a mile and a quarter apart, and each vessel there- 
after navigates in accordance with her actual signal but contrary 
to the. oîher's understanding of it, could not by the exercise of the 
most ordinary care and skill, in clear weather and with no ob- 
structions, be seasonably observed and corrected. The évidence 
as to the distance traversed after the first signais, and the courses 
and bearings of the vessels, leave no doubt that both vessels had 
abundant opportunity to correct their misunderstanding, and that 
the proximate cause of the collision was their failure to do so, 
and neglecting to reverse much earlier than either reversed, as 
required by rule 3 of the supervising inspectors, when the mis- 
understanding became plainly apparent and ought to hâve been 
noticed and corrected. The rule provides that: 

"If either vessel falls to understand the course or intention of the other, 
whether f rom signais being given or answered erroneously, or f rom other 
causes, the pilot so in doubt shall Immediately signlfy the same by giving 
several short and rapid blasts upon the steam whlstle, and if the vessels 
Bhall hâve approached within half a mile of each other, both shall be imme- 
diately slowed to a speed barely sufflclent for steerage way, until the proper 
signais are given, answered or understood, or untll the vessels shall hâve 
passed each other." 

For vessels of such size, when only half a mile apart, "immédiate 
slowing to bare steerage way" requires immédiate reversai. 

10. Had this rule been complied with by either vessel, by giving 
the danger signais and reversing when within even a third of a 
mile of each other, there is no question that the collision would 
hâve been avoided. But this was not done by either. That the 
vessels on reversing were certainly quite near each other, appears 
clearly from ail the testimony. To the witness Tower, who was 
on board the schooner, they appeared, when the danger signais 
were given, about a length apart; Van Pelt, the Queen's pilot, 
says they were then 200 or 300 feet apart; her master, Capt. Smith, 
says "pretty close, 500 or 600 feet"; Van Ex says 2 lengths; Capt. 
Dow of the Alvena, in her protest filed the next day, said one-eighth 
of a mile; at the trial, he says one-fourth of a mile apart. Devere, 
the pilot, gives différent estimâtes of 200, 300 and 400 yards. This 
testimony fuUy justifies and confirms the computation stated be-, 
low, (based upon the éléments of the Queen's navigation as given 
by the master), that when she reversed the Queen was not over 
300 yards from the place of collision, nor over 400 or 500 yards 
from the Alvena. 
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11. The weight of évidence as to the place of collision fixes it 
near the junction of the axes of the Main and Swash channels or 
to the westward of it, which is 1,500 or 1,600 yards from the place 
of flrst signaling; so that the Queen after her first signal and be- 
fore reversing, must hâve traversed more than two-thirds of a st^t- 
ute mile, and therefore hâve had abondant opportunity to discover 
and correct the misunderstanding of signais, and to observe sea- 
sonably the rule above cited. The place of collision is so impor- 
tant in this point of view that I add some observations on the évi- 
dence regarding it. 

(a) The bulk of the direct testimony places the collision near the 
intersection of the axes of the Swash and Main channels, which is 
1,500 yards W. by S. from the westerly Gedney buoys. The Queen's 
pilot places the collision near the Perch and Square (Cage) buoy, 
saying at one time that the collision was a little over a ship's 
length to the west of that buoy ; at another time, that the order to 
reverse was given at the same place, which would be about 1,100 
yards from the westerly end of Gedney. But this is but slightly 
supported and it is opposed to the weight of testimony and ail the 
probabilities of the case. 

(b) The Alvena, as the testimony shows, came down about in the 
middle of the Swash channel, and after the signais, as both sides 
testify, she did not starboard at ail, but ported; so that she musr, 
hâve reached the place of collision while a little west of the mid- 
dle of the Swash channel; and as the Queen under her starboard 
wheel went to the port (southerly) side of the Bay Side eut, as 
the pilot testifies, in order to give the starboard side of that channel 
to the Alvena, and this being probably offset by the Queen's swing 
to starboard while reversing, it follows that the collision must hâve 
been a little to the westward of the junction of the two axes. 

(c) Considering the circumstances afifecting the speed of each 
vessel, that the Alvena put her engines at "slow" on getting, as she 
suppo^ed, a signal of one blaat from the Queen, and that the Queen 
was put at half speed about a minute before her first signal and 
at full speed soon after, it is probable that the average speed of 
the two vessels was about the same during the interval between 
their flrst signais and the collision, the Alvena going faster at first 
but slower than the Queen afterwards, or at least that the Alvena 
made but little if any more headway than the Queen; and if so, 
no place can be assignéd for the collision where the distance trav- 
ersed by each would be about the same from their respective places 
when they signaled, except near or to the westward of the inter- 
section of the two channels, assuming that the Queen, as her pilot 
testifies, went to the southerly side of the axis of the Bay Side eut. 

(d) If the collision had occurred only a length or a length and a 
half westward of the Cage buoy, as the Queen's pilot states, the 
Alvena must hâve traveled after the first signais about 1,900 yards 
while the Queen was going about 1,000, which was impossible for 
the Alvena; and she must also hâve starboarded about two points 
at the flrst signal and kept that course; which is plainly contrary 
to the évidence on both sides, 

89F.-64 
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(e) For theTsame reasons, the entry in the Queen's bridge book 
that'siiei'évèmd at 2:11 is plàîûly erroneous. Thîs Wâs but about 
two minutes after ter first signal and the Queen having been 
previously at half speed, wôuld not hâve traveled over 600 yards 
in that interval; so that at 2:11 she would not hâve reached the 
Oage buoy; and by no possibility could the Alvena in that short 
interval hâve approaehed so near to her as ail the testimony shows 
that she was at the time of reversai, the highest estimate being 
one-fourth ofa mile; because in order to hâve corne vi^ithin that 
distance of the Queen, while the Queen was still east of the Cage 
buoy, would hâve required of the Alvena a speed of 20 knots, near- 
ly double her' capacity. 

12. The entry in the Queen's bridge book of 2:11 as the time of 
reversai, and the testimony in connection with it, hâve so im- 
portant a, bearing on the Queen's responsibility for the collision, 
that I shoiild state the many considérations that lead me to dis- 
crédit this entry. (1) It is whoUy incompatible with most of the 
other testimony and with other' circumstances of most persuasive 
force. At 2:11 the Alvena was more than two-thirds of a mile 
away from the Queen, and the two véssels could not possibly hâve 
reached each other had the Queen reversed at 2:11. (2) It is in- 
compatible with the place of collision, as otherwise proved; be- 
cause it allows the Queen but two minutes advance between her 
first signal and reversing, and she could not possibly hâve reached 
the place of collision in that way. I think 2:15 as the time of col- 
lision is correct; because it harmonizes with the place of collision, 
the proved rates of speed of the two vessels, the distance traversed 
and the time necessary to traverse it. (3) The Queen could not 
hâve reversed more than two minutes bef ore collision ; if she had 
donc so she would hâve been moving backwards in the water before 
collision. Being light, with high bows, and going against a strong 
N. W. wind, she would hâve stopped dead from full speed ahead 
in her minimum time of three minutes. (See master's testimony, 
pages 462-3). But she was not going at full speed at 2:11, nor 
more than eight or nine knots ; nor did she ^et stopped at colli- 
sion. The eut of four feet into the Alvena, and. the swinging of her 
stern to the westward several points from the force of the blow, 
show that the Queen at collision was going ahead through the 
water at the rate of two or three knots. As she backed at her 
utmost capacity, at the rate of 80 révolutions, and as she would 
corne to a stop from full speed ahead under such circumstances in 
about 3 minutes, it is évident that she could not hâve occupied over 
2 minutes in reducing her speed from about 9 knots to 2 or 3, nor 
hfive^dvahced in that time over 400 or 500 yards. The Normandie, 
43 Fed. 159-162, note. (4) The entry itselif in the bridge book is 
of a dubious character. The character of the writing suggests that 
the original entry was only "2:11 stop"; following this cornes "A 
full astern for steamer." The words "full astern" are written quite 
unlike the word "stop"; the latter is written rudely, as if hurried; 
the former in a slow, careful hand as if entered subsequently and 
at leisure. The word "astern" is written in full, while elsewhere 
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in the book that word is abbreviated. The sign A séparâtes thèse 
words from "stop"; and that sign does not elsewhere appear in the 
book. It is called "and" in the stenographer's notes, but the sign 
which may be for "and" in other parts of the book is quite unlike 
this sign. The second offlcer copied into the scrap log the other 
entries in the bridge book pertaining to the collision; but he says 
he omitted the entry of 2:11 and also the preceding entry "2:10 full 
ahd," although he copied what was immediately before and after 
those entries. He had previously testifled that ail that was in the 
bridge book was copied into the scrap log, that such was the cus- 
tom, and he gives no reason for omitting thèse two entries. (6) 
The master some time afterwards interlined new matter in the 
bridge book, and also in the scrap log; and in the insertions in 
the scrap log he did not copy from the bridge book, as the word 
"stop" after "2:11" in the bridge book is omitted in the scrap 
log. The master there wrote "2:11 full astern for steamer." (7) 
This insertion in the scrap log is written over a very évident era- 
sure, which is unexplained; and both offlcers deny any knowledge of 
anything previously written there. (8) From the second oificer's 
statement at page 406, it is doubtful whether anything was writ- 
ten in the bridge book at the moment as to those matters, except 
the hour and minute alone, the rest not being "written up," he 
says, until afterwards. It is uncertain whether he refers to the 
single entry of 2 :15, or to the other entries also connected with the 
collision. An entry attended by so many dubious circumstances 
cannot outweigh so much other persuasive évidence to the con- 
trary. 

13. My conclusion, therefore, is that the collsion happened at 
about 2:15 by the Queen's time, near the center of the Main chan- 
nel and a little only to the westward of the axis of the Swash chan- 
nel; that the Queen reversed at about 2:13 when not over 300 yards 
from the place of collision, and less than a quarter of a mile from 
the Alvena; and that the Queen had traversed about 1,100 or 1,200 
yards, or two-thirds of a statute mile, in the previous interval of 
about 4 minutes after she gave her first signal, when probably 
about 150 or 200 yards westerly from the westerly Gredney buoys; 
and that during this interval the Alvena had been porting from her 
previous course in the middle of the Swash channel, after passing 
abreast of buoy S. 2; and that the Queen had starboarded so as to 
go a little south of the middle line of Bay Side eut. 

14. A glance at the chart will show that upon those courses the 
misunderstanding of signais should hâve been quickly recognized. 
The Queen's testimony is that during the interval after the first 
signais, the Alvena continued upon about the same bearing of two 
to three points on the Queen's starboard bow until reversai, when, 
as I find, the vessels were within éOO or 500 yards of each other. 
This of itself is sufficient to convict the Queen of most unreason- 
able persistence on a dangerous course, and of failure to observe 
inspectors' rule 3. The duty rested primarily with the Queen to 
keep out of the way of the Alvena, because they were heading on 
crossing courses, and the intent of either was not certainly known 
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to the other. Neither the danger of collision, nor the duty of the 
Queen to keep out of the way, was terminated by the mère giv- 
ing. of whistles, nor by the Queen's mère understanding that each 
was to go to port and thus avoid any crossing of courses. The 
danger, and that duty, could only be terminated, even apparently, 
by appropriate, timely and visible maneuvers, such as could be 
seen to be likely to be effective. Until such maneuvers were ap- 
parent, the risk of misunderstanding was upon the Queen, and her 
duty of vigilance in observing ail the rules of navigation was in no 
way relaxed. By the signal of two blasts, the Alvena was under- 
stood to be going out by way of Gedney channel; and by the time 
the Queen had corne abreast of the Cage buoy, and being then at 
least 200 or 300 yards to the southward of it, the Alvena upon that 
understanding should hâve changed her bearing at least two points 
more ofiE the Queen's starboard bow, and also hâve visibly changed 
her course to the eastward. The fact that the bearing off the 
Queen's bow did not increase, but rather diminished, and that her 
course was not visibly altered to the eastward, ought to hâve been 
conclusive évidence to the Queen when the Cage buoy was abeam 
and the vessels over two-thirds a mile apart, that there was a mis- 
understanding, or at least that the Alvena's course was not un- 
derstood, and that the Queen's signal should be repeated. The 
Queen's offlcers say she did repeat it at that time, but for the rea- 
sons above stated, I am satisfied that this was not done until much 
later, when the vessels had approached within less than a quarter 
of a mile of each other, and the Queen in the interval had herself 
gone at least a quarter of a mile to the westward of the Cage buoy, 
ail the time gathering full speed. Considerably before this the 
obligation of inspectors' rule 3 became imperative to reverse in 
order "to reduce speed immediately to bare steerage way" until ail 
doubt was removed. Still earlier, and when the Cage buoy was 
abeam, the Queen, as I hâve said, had suffleient notice of the want 
of a common understanding, because there had been no obstacle 
to the Alvena's starboarding immediately upon the exchange of 
signais; and because any delay by her in going to port was not 
only creating diflîculty and increasing the risk of collision, but was 
carrying her further to the southward and unnecessarily out of her 
own direct way to Gedney channel, and was therefore very unnat- 
ural navigation. At that time the vessels were each probably 
about 800 or 900 yards f rom the place of collision and about 1,400 
yards from each other. Had either observed rule 3 at that time, 
or soon after when within half a mile of each other, plainly the 
collision would hâve been avoided. Neither did so. The Queen 
continued on for about a quarter of a mile further before under- 
taking to comply with the rule, the bearing of the Alvena off the 
Queen's starboard bow growing ail the time less instead of more, 
and indicating the close approach of danger; and when the Queen 
reversed suddenly and at her full capacity of 80 révolutions, at less 
than a quarter of a mile from the Alvena, collision could not be 
avoided. The rule was incumbent on both alike, and the delay in 
attempting to observe it, was at the risk of each. The delay, so far 
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as I can perceive, was without any justifiable excuse; and I must, 
therefore, hold the Queen liable for tlie whole cargo damage, the 
Alvena not being a party to the suit. Tlie Atlas, 93 U. S. 302. 
Decree accordingly with costs. 
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THE ANDREW BTJRNHAM. (Circuit Court of Appeals, Second Circuit. 
October 13, 1896.) Appeal from the District Court of tlie United States for the 
Southern District of New Yorlt. Goodrich, Deady & Goodrich, for appellants, 
claimants of the Andrew Burnham. Cowen, Wing, Putnam & Burlingham, 
for appellees Franls P. Burger and others. Dismissed on consent, pursuant 
to the twentieth rule. 



APPLEGATB v. KILGORB, Judge. (Circuit Court of Appeals, Eighth Cir- 
cuit. May 3, 1898.) No. 693. In Error to the Court of Appeals of the United 
States in the Indian Territory. H. B. Loclîett, for plaintiiî in error. Dis- 
missed for want of prosecution, pursuant to the twenty-second rule. 



ARNOLD T. HATCH. (Circuit Court of Appeals, Seventh Circuit. October 
24, 1898.) No. 540. In Error to the District Court of the United States for 
the Northern District of Illinois. K. M. Landis, for plaintifï in error. George 
A. Dupuy, for défendant in error. 

PER CURIAM. This case was before this court at the last term under the 
title of Hateh v. Heim, 30 C. C. A. 171, 86 Fed. 436, and the judgment was 
then reversed, and a new trial directed. The case now cornes before us upon 
a writ of error from the judgment entered upon a retrial of the action in favor 
of the présent défendant in error. Error is assigned only upon the instruc- 
tions of the court. The charge accords f uUy wlth the principles declared In 
our previous décision. The judgment is affirmed. 



BATES V. GENERAL ELECTRIC RY. CO. (Circuit Court of Appeals, Sev- 
enth Circuit. July 26, 1898.) No. 506. Appeal from the Circuit Court of 
the United States for the Northern District of Illinois. S. P. MeConnell, Hor- 
ace K. Tenney, and I. K. Boyesen, for appellant. Thomas A. Moran and 
Chas. H. Aldrich, for appellee. Dismissed per stipulation of counsel. 



BLAOKBURN v. PORTLAND GOLD-MIN. CO. et al. (Circuit Court of 
Appeals, Eighth Circuit. May 18, 1898.) No. 1,046. In Error to the Circuit 
Court of the United States for the District of Colorado. Charles J. Hvighes, 
Jr., for plaintiff in error. C. S. Thomas, W. H. Bryant, and H. H. Lee, for 
the défendants in error. Dismissed, with costs, for want of jurisdiction, on 
motion of the défendants in error. 



BOCKOVEN V. MAYOR, ETC., OF CITY OF NEW YORK. (Circuit Court 
of Appeals, Second Circuit. November 21, 1896.) Appeal from the Circuit 
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Ckjurt of the United States for the Southem District of New York. Hyland & 
Zabriskie, for appellant. Francis M. Scott, Corp. Counsel, for appellee. Dls- 
missed, pursuant to the slxteenth rule, for fallure to docket. 



BOLLES V. OUTING CO., Limited. (Circuit Court of Appeals, Second Cir- 
<juit. April 28, 1897.) In Error to tlie Circuit Court of the L'nited States for 
the Southern District of New York. Wells, Waldo & Snedeker, for plaintitï 
In error. John R. Abney, for défendant in error. Aflii-med on the opinion 
filed on former décision. 23 G. G. A. 594, 77 Fed. 908. 



BOYLE, Attomey General, et al. v. MUTUAL LIFE INS. CO. OF NEW 
YORK. (Circuit Court of Appeals, Eighth Circuit. May 26, 1898.) No. 
1,020. Appeal from the Circuit Court of the United States for the District of 
Kansas. David Overmyer, David Martin, Louis C. Boyle, and W^ebb McNall, 
for appellants. B. P. Waggener, Albert H. Horton, George J. Barker, and E. 
F. Ware, for appellee. Dlsmissed, per stipulation of parties, at costs of the 
appellee. See 82 Fed. 705. 



CHICAGO SUGAR BEFINING CO. v. CHARLES POPE GLUCOSE CO. 
et al. (Circuit Court of Appeals, Seventh Circuit. June 10, 1898.) No. 517. 
Appeal from the Circuit Court of the United States for the Northern District 
of Illinois. C. K. Offield, H. S. Towle, and 0. C. Linthlcum, for appellant 
L. L. Cobum, for appellees. Dlsmissed. See 28 C. C. A. 594, 84 Fed. 977. 



THE CHILIAN. (Circuit Court of Appeals, Second Circuit. January 20, 
1897.) No. 85. Appeal from the District Court of the United States for the 
Southern District of New York. Wllcox, Adams & Green, for appellant Ber- 
wind-White Coal-Mln. Co. Convers & Klrlin, for appellees, claimants of the 
Chilian. Dlsmissed on consent, pursuant to the twentieth rule. See 58 Fed. 
697. 



CITY OF POUGHKEEPSIB v. NATIONAL METER CO. (Circuit Court of 
Appeals, Second Circuit. November 19, 1896.) No. 94. Appeal from the 
Circuit Court of the United States for the Southern District of New York. 
Diekerson & Brown, for appiellant. Glfford & Bull, for appellee. No opinion. 
Aflarmed. See 75 Fed. 405. 



CITY RY. CO. V. OITIZENS' ST. RY. CO. (Circuit Court of Appeals, Sev- 
enth Circuit. June 9, 1898.) No. 243. Appeal from the Circuit Court of the 
United States for the District of Indlana. A. C. Harris, Bryon K. EUiott, and 
William F. EUiott, for appellant. Benjamin Harrison, W. H. H. Miller, Fer- 
dinand Winter, and John B. Elam, for appellee. Dlsmissed on motion of ap- 
pellant. 



CLEVELAND CO-OPERATIVE STOVE CO. et al. v. HESS. (Circuit Court 
of Appeals, Slxth Circuit. October 4, 1898.) No. 624. Appeal from the Cir- 
cuit Court of the United States for the Eastern Division of the Northern Dis- 
trict of Ohio. Thurston & Bâtes, for appellants. Charles B. Mills and Albert 
E. Lynch, for appellee. Dlsmissed per stipulation. 
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CONSOLIDATED BLBVATOR CO. v. NICHOLS et al. (Circuit Court of 
Appeals, Seventh Circuit. October 3, 1898.) No. 523. Appeal from the Cir- 
cuit Court of the United States for the Southern District of Illinois. S. P. 
Wlieeler, for appellent. Joseph S. Laurie, for appellees. Dismissed on mo- 
tion of appeilant 



DANIELS et al. v. LEFAVOUR et al. (Circuit Court of Appeals. Second 
Circuit November 6, ]896.) No. S. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Abram Kling, for ap- 
pellants. Holmes & Adams, for appellees. Dismissed upon settlement of 
the case. 



DAVIDSON V. MEXICAN NAT. E. CO. (Circuit Court of Appeals, Second 
Circuit. April 30, 1895.) No. 41. In Error to the Circuit Court of the Unit- 
ed States for the Eastern District of New Yorlj. Parsons, Shepard & Ogden, 
for plaintiff in error. Evarts, Choate & Beaman, for défendant in error. No 
opinion. Reversed, pursuant to answer of the suprême court on certiflcato. 
157 U. S. 201, 15 Sup. et 563. 



DE LlilA V. UNITED STATES. (Circuit Court of Appeals, Second Circuit. 
March 15, 1897.) Appeal from the Circuit Court of the United States for the 
Southern District of New York. Eobert Weil, for appeilant. Wallace Mac- 
farlane, U. S. Atty. Dismissed, pursuant to tho sixteenth rule, for failure 
to doeket. 



DIECIvERHOFF v. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. May 22, 1893.) Appeal from the Circuit Court of the United States 
for the Southern District of New York. Curie, Smith & Mackio, for appeilant. 
Edward Mitchell, U. S. Atty, Dismissed by consent, pursuant to the twen- 
tieth rule. 



DIXON-WOODS CO. r. UNITED GLASS CO. (Circuit Court of Appeals, 
Second Circuit. March 18, 1897.) Appeal from the Circuit Court of the Unit- 
ed States for the Northern District of New "if'ork. Charles A. Talcott, for ap- 
peilant. Cookingham & Sherman, for appellee. Dismissed on consent, pur- 
suant to the twentieth rule. 



DULUTH TRUST CO. v. GREAT WESTERN MFG. CO. et al. (Circuit Court 
of Appeals, Eiplith Circuit. May 2, 189S.) No. 1,078. Appeal from tlie Cir- 
cuit Court of the United States for the District of Minnesota. Jed L. Wash- 
burn, for appellees. Docketed and dismissed, with costs, pursuant to the 
sixteenth rule, on motion of appellees. 



THE ELDORADO. THE FLORENCE. (Circuit Court of Appeals. Sec- 
ond Circuit. April 20, 1896.) No. 159. Appeal from the District Court of 
the United States for the Southern District of New Yoi-k. Chas. H. Tweed, 
for appeilant claimant of the Eldorado. Robinson. Biddle & Ward. for ap- 
pellee Clyde S. S. Co. Carpentpr & Park, for appellee claimant of tlie Flor- 
ence. No opinion. Afilrmed. See 68 Fed. 940. 
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EEHABDT v. HAHN. (Circuit Court of AppeaJs, Second Circuit. Febru- 
axy 13, 1897.) No. 8. In Brror to the Circuit Court of the United States for 
the Soutliem District of New York. Wallace Macfarlane, U. S. Atty. Gom- 
stocli & Brown, for défendant in error. Dismissed on consent, pursuant to 
the twentieth rule. See 5 G. G. A. 99, 55 Fed. 273; 24 C. G. A. 265, 78 Fed. 620. 



FASSETT V. VANDERBILT. (Circuit Court of Appeals, Second Circuit. 
May 19, 1897.) No. 125. Appeal from tlie District Court of tlie United States 
for tlie Southern District of New Yorlî. Edward Mitchell, XJ. S. Atty. Root 
& Clarke, for appellee. No opinion. Eeversed, pursuant to the opinion of 
the suprême court on certiorari. ïhe Conqueror, 166 U. S. 110, 17 Sup. Ct. 510. 



FINK V. UNITED STATES. (Circuit Court of Appeals, Second Circuit.) 
Questions of law certified to the suprême court of the United States. See 18 
Sup. Ct 770. 



THE FLORIDA. (Circuit Court of Appeals, Second Circuit. January 20, 
1897.) No. 87. Appeal from the District Court of the United States for the 
Southern District of New York. Wilcox, Adams & Green, for appellant Ber- 
wlnd-White Coal-Min. Go. Stimson & Williams, for appellee the ITlorida. 
Dismissed on consent, pursuant to the twentieth rule. See 56 Fed. 614. 



FOSTER V. WERTHEIMEE. (Circuit Court of Appeals, Second Circuit 
October 21, 1896.) Appeal from the Circuit Court of the United States for the 
Southern District of New York. Cowen & Dickerson and NicoU & Brown, for 
appellant GlfCord & Bull, for appellee. Dismissed by consent, without costs. 



GOLDSMITH et al. v. NATIONAL S. S. GO. (Circuit Court of Appeals, 
Second Circuit April 29, 1895.) No. 103. Appeal from the Circuit Court of 
the United States for the Eastern District of New York. Wilhelmus Myn- 
derse, for appellants, John Chétwood, for appellee. No opinion. Afiirmed. 



GOLD SOVEREIGN MIN. & TUNNEL GO. et al. v. STRATTON. (Circuit 
Court of Appeals, Eighth Circuit. May 16, 1898.) No. 1,042. Appeal from 
the Circuit Court of the United States for the District of Colorado. C. S. 
Thomas, W. H. Bryant, and H. H. Lee, for appellants. Charles J. Hughes, 
Jr., for appellee. Dismissed, with costs, per stipulation of the parties. 



GOODENOUGH v. CARY. (Circuit Court of Appeals, Second Circuit. May 
3, 1897.) No. 113. Appeal from the Circuit Court of the United States for 
the Southern District of New York. Brieson & Knauth, for appellant. Henry 
A. Prince and Edward S. Beach, for appellee. No opinion. Afiirmed on the 
opinion of the circuit court 77 Fed. 827. 



GOODWIN V. UNITED STATES. (Circuit Court of Appeals, Sixth Circuit. 
November 11, 1898.) No. 585. In Error to the District Court of the United 
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States for the District of Kentucky. James A. Scott and John B. O'Neal, for 
plaintiff In error. W. M. Smith, U. S. Atty. Dismissed for fallure to print 
record. 



THE G. R. BOOTH. (Circuit Court of Appeals, Second Circuit.) Questions 
of law certified to the suprême court of the United States. See 19 Sup. Ct. 9. 



GEIFFIN V. KBENAN et al. (Circuit Court of Appeals, Eighth Circuit. 
October 3, 1898.) No. 1,153. Appeal from the Circuit Court of the United 
States for the District of Minnesota. James McHale and E. Southworth, for 
appellees. Docketed and dismissed, with costs, pursuant to the ilxteenth 
rule, on motion of counsel for appellees. 



HAGUB et al. v. UNITED STATES. (Circuit Court of Appeals, Second Cir- 
cuit. January 25, 1897.) No. 61. Appeal from the Circuit Court of the Unit- 
ed States for the Southern District of New York. Comstock & Brown, for 
appellants. Wallaee Macfarlane, U. S. Atty. No opinion. Afflrmed. See 
73 Ped. 810. 



HAEVEY PBAK TIN MIN., MILL. & MFG. CO. v. FLETCHBR. (Circuit 
Court of Appeals, Second Circuit. January 25, 1897.) Appeal from the Cir- 
cuit Court of the United States for the Southern District of New York. Gug- 
genheimer, Untermyer & Marshall, for appellant David Wilcox, for appellee. 
Dismissed, pursuant to the sixteenth rule, for fallure to docket. 



HOLLAND et al. v. SONSMITH et al. (Circuit Court of Appeals, Sixth 
Circuit. October 8, 1898.) No. 19. Appeal from the Circuit Court of the 
United States for the Bastern District of Michigan. Harvey D. Goulder, for 
appellants. F. H. Canfield, for appellees. No opinion. Decree of circuit 
court reversed, and that of district court affirmed. 



HOLMES, BOOTH & HAYDENS v. McGILL. (Circuit Court of Appeals, 
Second Circuit. May 6, 1897.) No. 139. In Error to the Circuit Court of the 
United States for the Southern District of New York. Ward, Hayden & Sat- 
terlee, for plaintiflf in error. Atwater, Cruikshank, for défendant in error. 
No opinion. Affirmed. 



H. W. JOHNS MFG. CO. v. EOBERTSON. (Circuit Court of Appeals, Sec- 
ond Circuit. November 16, 1896.) No.' 20. Appeal from the Circuit Court 
of the United States for the Southern District of New York. Wetmore & Jen- 
ner, for appellant Gallagher & Kichards, for appellee. Dismissed on con- 
sent, pursuant to the twentieth rule. See 64 Fed. 234. 



H. W. JOHNS MFG. CO. v. EOBERTSON. (Circuit Court of Appeals, Sec- 
ond Circuit. November 16, 1896.) No. 22. Appeal from the Circuit Court of 
the United States for the Southern District of New York. Wetmore & Jeû- 
ner, for appellant. Gallagher & Richards, for appellee. Dismissed on con- 
sent, pursuant to the twentieth rule. See 64 Fed. 234. 
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INTBRIOÎl CONDUIT & INSITLATION CO. v. EUREKA ELECTRIC CO- 
(Circuit Court of AppeaJIs, Second Circuit. January 22, 1895.) No. 58. Ap- 
peal from the Circuit Court of the United States for the Southern District of 
New York. Dyer & Seely and Lewis & DrlscoU, for appellant. Francis 
Forbes, for appelles. No opinion. Afflrmed. See 62 Fed. 456. 



THE JOSHUA NIOHOLSON. (Circuit Court of Appeals, Second Circuit. 
January 20, 1897.) No. 86. Appeal from the District Court of tlie United 
States for the Southern District of New Yoris. Wllcox, Adams & Greeu, for 
appellant Berwind-Whlte Coal-Mln. Co. Convers & Klrlin, for appellee the 
Joshua Nlcholson. Dlsmlssed on consent, pursuant to twentleth rule. See 
56 Fed. 614. 



THE KATE. (Circuit Court of Appeals, Second Circuit. November 30, 
1896.) No. 84. Appeal from the District Court of the United States for the 
Southern District of New Yorli. George Bethune Adams, for appellant Ber- 
wind-White Coal-Mln. Co. Convers & Klrlin, for appellee the Kate. Case 
eertifled to suprême court for instructions. See 164 U. S. 458, 17 Sup. Ct. 135. 



KNOTT V. BOTANY WORSTED MILLS. (Circuit Court of Appeals, Sec- 
ond Circuit May 27, 1897.) No. 128. Appeal from the District Court of 
the United States for the Southern District of New York. Convers & Klrlin, 
for appellant Black & Kneelan, for appellee. No opinion. Afflrmed. 



LOBITZ V. UNITED STATES. (Circuit Court of Appeals, Second Circuit. 
March 15, 1897.) Appeal from the Circuit Court of the United States for the 
Southern District of New York. Stephen G. Clarke, for appellant. Wallace 
Macfarlane, U. S. Atty. Dismlssed, pursuant to the slxteenth rule, for failure 
to docket See 75 Fed. 834. 



MAITLAND v. BIRKBTT. (Circuit Court of Appeals, Second Circuit. Aprll 
8, 1897.) No. 115. Appeal from the Circuit Court of the United States for 
the Eastem District of New York. Henry M. Brigham, for appellant. Dyer 
& Driscoll, for appellee. Afflrmed by a divided court 



MERCANTILE CREDIT GUARANTEE CO. OF NEW YORK v. TEBBETTS 
et al. (Orcuit Court of Appeals, Second Circuit. April 20, 1897.) No. 117. 
In Error to the Circuit Court of the United States for the Southern District of 
New York. A. J. Dlttenhoef er and David Murray, for plaintlff in error. Stick- 
ney. Spencer & Ordway, for défendants In error. No opinion. Afflrmed. 
See 19 C. C. A. 281, 73 Fed. 95. 



MEXICAN NAT. R. CO. v. DAVIDSON. (Circuit Court of Appeals, Second 
Circuit April 30, 1895.) No. 49. In Error to the Circuit Court of the United 
States for the Eastem District of New York. Treadwell Cleveland, for plain- 
tlff in error. Parsons, Shepard & Ogden, for défendant in error. No opinion. 
Reversed, pursuant to answer of suprême court on certificate. 157 U. S. 201, 
15. Sup. Ct 563. 
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NATIONAL HARKOW CO. v. NORTH MOLITOR MFG. 00. (Circuit Court 
of Appeals, Sixth Circuit. November 9, 1898.) No. 633. Appeal from tlie 
Circuit Court of the United States for tlie Eastern District of Miciiigau. How- 
ard & Roos, for appellant. Cahill & Ostrander, for appellee. Dismissed on 
appellant's motion. 



NEW YORK, N. H. & H. R. CO. v. GROSS. (Circuit Court of Appeals, Sec- 
ond Circuit. April 20, 1897.) No. 103. In Error to tlie Circuit Court of tlie 
United States for the Southern District of New York. Henry W. Taft, for 
plaintiff in error. Mark D. Wilber and De Forest & Klein, for défendant in 
error. No opinion. Affirmed. 



NORTH AMERICAN TRUST CO. v. FOWLER et al. (Circuit Court of Ap- 
peals, Second Circuit. June 30, 1897.) Appeal from the Circuit Court of the 
United States for the Southern District of New York. W. J. Patterson, for 
appellant. Hiram R. Steele, for appellees. Dismissed on consent, pursuant 
to twentieth rule. 



OHIO & I. TORPEDO CO. v. OAMPBBLU. (Circuit Court of Appeals, Sixth 
Circuit. October 4, 1898.) No. 635. In Error to the Circuit Court of the 
United States for the Western Division of the Northern District of Ohlo. Gil- 
bert Harmon and Jesse Stephen, for plaintiff in error. Nearing & Palnter 
and James Beverstock, for défendant in error. Dismissed per stipulation. 



RICHARD SON V. AMERICAN PIN CO. (Circuit Court of Appeals, Second 
Circuit. Deeember 18, 1896.) No. 45. Appeal from the Circuit Court of the 
United States for the District of Connecticut. J. Bonsall Taylor and William 
Strawbrldge, for appellant. George E. Terry, for appellee. Dismissed by 
consent, pursuant to the twentieth rule. 



SCHNABEL et al. v. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. March 8, 1897.) No. 95. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Hatch & Wickes, for 
appellants. Wallace Macfarlane, U. S. Atty. No opinion. Affirmed. 



SLEVIN V. McINTYRB. (Circuit Court of Appeals, Second Circuit. May 
12, 1897.) In Error to the Circuit Court of the United States for the South- 
ern District of New York. Evarts, Choate & BeamaUj jfor plaintiff in error. 
Bowers & Sands, for défendant in error. Dismissed. 



SMITH V. CHICAGO & A. R. CO. (Circuit Court of Appeals, Eighth Cir- 
cuit. May 9, 1898.) No. 1,019. In Error to the Circuit Court of the United 
States for the Western District of Missouri. P. H. Cullen and W. A. Edmon- 
ston, for plaintiff in error. George Robertson, for défendant in error. Dis- 
missed, with costs, pursuant to the twenty-third rule, on motion of the défend- 
ant in error. 



SUPREME LODGB KNIGHTS OF PYTHIAS OP THE WORLD v. FREE- 
MAN. (Circuit Court of Appeals, Sixth Circuit.) No. 638. Iû Error to the 
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Circuit Court of the United States for the Western District of Tennessee. 
Frank P. Posten and Walter Biggs, for plaintiff In error. HIU & Jones, for 
défendant in error. Dismissed on motion of plaintiff In error. 



UNITED STATES v. JOINT TRAFFIC ASS'N. (Circuit Court of Appeals, 
Second Circuit. March 19, 1897.) No. 92. Appeal from the Circuit Court 
of tlie United States for the Southern District of New Yorls. Wallace Mac- 
farlane, U. S. Atty. Charles Howland Kussell, Allen McCulloh, Ashbel Green, 
Frank Loomis, and Carter & Ledyard, for appellee. No opinion. Afflrmed. 
See 76 Fed. 895. 



UNITED STATES v. LAHBY et al. (Circuit Court of Appeals, Second Cir- 
cuit Pebruary 26, 1897.) Appeal from the Circuit Court of the United States 
for the Southern District of New York. Wallace Macfarlane, U. S. Atty. 
Comstock & Brown, for appellees. Dismissed, pursuant to the sixteenth rule, 
for failure to docket See 18 C. C. A. 341, 71 Fed. 870. 



UNITED STATES v. MADDOOK et al. (Circuit Court of Appeals, Second 
Circuit. January 13, 1893.) No. 26. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Edward Mitchell, U. 
S. Atty. Hartley & Coleman, for appellees. No opinion. Afflrmed. 



UNITED STATES V. RHEIMS. (Circuit Court of Appeals, Second Circuit 
December 18, 1894.) No. 60. Appeal from the Circuit Court of the United 
States for the Southern District of New York. Wallace Macfarlane, U, S. 
Atty. Curie, Smith & Mackie, for appellee. No opinion. Afflrmed. 



UNITED STATES v. SCHMIDT. (Circuit Court of Appeals, Second Circuit. 
April 26, 1893.) No. 21. Appeal from the Circuit Court of the United States 
for the Southern District of New York. Edward Mitchell, U. S. Atty. Stan- 
ley, Clark & Smith, for appellee. No opinion. Afflrmed. 



UNITED STATES v. SCHWARTZ. (Circuit Court of Appeals, Second Cir- 
cuit. January 27, 1897.) No. 65. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Wallace Macfarlane, 
U. S. Atty. Comstodi & Brown, for appellee. No opinion. Afflrmed. See 
76 Fed. 452. 



UNITED STATES v. SUSSFELD et al. (Circuit Court of Appeals, Second 
Circuit May 3, 1893.) No. 42. Appeal fronj the Circuit Court of the United 
States for the Southern District of New York. Edward Mitchell, U. S. Atty. 
Curie, Smith & Mackie, for appellees. No opinion. Affirmed. 



UNITED STATES v. VEITH. (Circuit Court of Appeals, Second Circuit. 
April 28, 1893.) No. 41. Appeal from the Circuit Court of the United States 
for the Southern District of New York. Edward Mitchell, U. S. Atty. Stan- 
ley, Clark & Smith, for appellee. No opinion. Afflrmed. 
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UNITED STATES ex rel. SMITH v. WILLIAMS, Judge pro tem. (Circuit 

Court of Appeals, Eighth Circuit, May 23, 1898.) No. 8, Original. Thomas 
Gr. Prost, for relator. Dismissed, witli costs, on motion of relater. 



VBEITY V. R. W. BELL MFG. CO. (Circuit Court of Appeals, Second Cir- 
cuit. February 23, 1897.) No. 26. In Errer to the Circuit Court of thé Unit- 
ed States fer the Southern District of New Yorli. Martin J. Keegh, for plaln- 
tlfC in error. Page & Taft, for défendant in error. No opinion. AfBrmed. 



THE WADENA. (Circuit Court of Appeals, Second Circuit. March 18, 
1897.) No. 111. Appeal from the District Court of the United States for the 
Southern District of New Yorlj. Goodrich, Deady & Goodrich, for appellant. 
Alexander Tison, for appellee Barney McCann. No opinion. Affirmed. 



WALSH V. 382,000 PEET DP YELLOW FINE SAWN LUMBER. (Circuit 
Court of Appeals, Second Circuit, November 5, 1896.) No. 1. Appeal from 
the District Court of the United States for the Eastern District of New Yorli. 
Goodrich, Deady & Goodrich, for appellant. Parsons, Shepard & Ogden, for 
appellees. Dismissed. 



WALWORTH MFG. CO. v. LYONS. (Circuit Court of Appeals, Second Cir- 
cuit. May 27, 1897.) In Error to the Circuit Court of the United States for 
the Southern District of New Yorlî. Eugène L. Richards, Jr., for plaintifC in 
error. Hutchinson & Newhouse, for défendant in errer. Dismissed on con- 
sent. 



WHEELIN6 BRIDGE & TERMINAL RY. CO. v. FRANZHBIM. (Circuit 
Court of Appeals, Fourth Circuit. June 28, 1898.) No. 277, In Error to the 
Circuit Court of the United States for the District of West Virginia. Henry 
M. Russell, for défendant in error. Dismissed, pursuant to the sixteenth rule, 
on motion of défendant in error. 



WINTER V. KNOTT. (Circuit Court of Appeals, Second Circuit, May 27, 
1897.) No. 129. Appeal from the District Court of the United States for the 
Southern District of New Yoriî. Convers & Kirlin, for appellant Butler, 
Notman, Joline & Mynderse, for appellee. No opinion. Affirmed. 



WOODRUPF et al. v. UNITED STATES. (Circuit Court of Appeals. Sec- 
ond Circuit. April 1,' 1897.) Appeal from the Circuit Court of the United 
States for the Southern District of New York. Stephen 6. Clarté, for appel- 
lants. Wallace Macfarlane, U. S. Atty. Dismissed, pursuant to the sixteenth 
rule, for failure to decliet. 



ALDBR et al. v. GUGGENIÏEIM et al. (Circuit Court, S. D. New Yorli. 
October 11, 1898.) George C. Lay and Thomas P. Wlckes, for complainants. 
John P. Bennett and Joseph H. Choate, for défendants. 

LACOMBB, Circuit Judge. This is a suit closely similar to Huber v. Gug- 
genheim, in which an opinion was flled yesterday. 89 B'ed. 598. The con- 
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tract, whicli Is substantially the same as In the Huber Case, calling (or 100,000 
stamps during the Uf e o( the patent, was signed by Engler, one o£ the flnn of 
Aider, Eappolt & Co., on May 20, 1889, at St. Gall. Référence to the opinion 
filed in the Huber Case will sufiBclently indicate the reasons for the disposition 
of this suit, the évidence in the two suits being in most partlculars the same. 
It appears that negotiations between the parties began on May 17th, and that 
at the flrst interview, as two of the complainants testify, Solomon Guggen- 
heim told them, among other things, that the Union was licensed for the term 
of the patent. Thereafter, and before concluding the negotiations, one of 
them called on Mr. Holïman, one of the partners in the Union, and was In- 
formed by him that this could not be, since Klingler, the person who acted 
for the Union in America (the Union contract was signed in New Yorli, May 
llth), was not empowered to malte a contract for more than three years. In 
their sueceeding interview with Solomon they told him ot this statement of 
HofCman, and he "assured [them] again that under no circumstances would he 
malie a contract for less than the whole life of the patent," and they there- 
upon signed their contract In December, 1889, they were Informed by their 
agent hère that the Union people in the United States asserted that "the Union 
only guarantied for three years," but they seem not to hâve made this the 
subject of any protest to défendants, nor to bave taien any action in répu- 
diation of their contract, until two years later. Thèse circumstances indicate 
pretty clearly how insignificant was the considération given to the term for 
which the Union had bound Itself. Indeed, the proofs in this case, more 
strongly, even, than in the tluber Case, show that the Inducement to the mak- 
ing of thèse contraets was found in the belief in the validity and scope of the 
patent, and In the situation created by the announcement of défendants' in- 
tention to sell no more stamps except under their new contraets of license. 
The bill is dismissed, with costs. 



GOLDY et al. v. GUGGENHBIM et al. (Circuit Court, S. D. New York. 
October 11, 1898.) George C. Lay and Thomas P. Wiclies, for complainants. 
John P. Bennett and Joseph H. Ohoate, for défendants. 

LACOMBE, Circuit Judge. This suit Is similar to the others brought 
against the same défendants. Huber v. Guggenheim, 89 Fed. 598; Beichenbach 
v. Same, Id. 1023; Hummel v. Same, Id. 1023; Nordlinger v. Same, Id. 1023; 
Aider v. Same, Id. 1021. The contract was signed in March, 1890, subséquent 
to the granting of unlimited licenses for nominal considérations to the four 
American bouses, and, if the court were satlsfled that a statement was made 
by défendants, or on their behalf, that no better terms had been given to 
other licensees, the prayer of the bill would be granted. No sane man would 
hâve entered into this contract if he Icnew of the existence of the American 
contraets. Misrepresentation as to them would be clearly material. But 
the difflculty in this case is with the proof that any such représentation was 
made. The negotiations leadlng up to the contract were had, not with Solo- 
mon Guggenheim, nor with any of the défendants, but with Adolph Brunner, 
their clerlj. The testimony of the member of complainants* flrm who earried 
on the negotiations is not especially persuasive. Upon direct examination he 
says that Brunner told him hls contract "was on more advantageous terms 
than any of [his] competitors had." But, when pressed, on cross-examina- 
tion, as to whether he was prepared to testify that Brunner told him that, he 
replied: "I canuot say exactly, but he gave me to understand that. Q. You 
inferred that? A. Yes." Brunner explicitly dénies that he made any such 
statement. Upon this contradictory testimony,— complainants havlng the bur- 
den of proof,— the court Is not satisfied that the false représentation was 
made. The other points in the case are covered by opinion In Huber t. Gug- 
genheim (flled yesterday) 89 Fed. 598. 
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. HWMMEL et al. v. GUGGENHBIM et al. (Circuit Court, S. D. New York. 
October 11, 1898.) George C. Lay and Thomas P. Wlckes, for complalnants. 
John P. Bennett and Joseph H. Choate, for défendants. 

LACOMBE, Circuit Judge. This is a suit to set aside contract of license 
signed October 15th on the basis of 25,000 stamps a year for lif e of the patent. 
For discussion of the question arising référence may be had to the opinion in 
Huber v. Guggenheim (filed yesterday) 89 Fed. 598. Bill dismissed, with costs. 



NOEDLINGEE et al. v. GUGGENHEIM et al. (Circuit Court, S. D. New 
York. October 11, 1898.) George C. Lay and Thomas P. Wickes, for com- 
plalnants. John P. Bennett and Joseph H. Choate, for défendants. 

LACOMBE, Circuit Judge. This case is similar to Huber v. Guggenheim, in 
whlch opinion was filed yesterday. 89 Fed. 598. For the reasons stated in 
that opinion, the bill is dismissed, with costs. 



REICHENBACH et al. v. GUGGENHBIM et al. (Circuit Court, S. D. New 
York. October 11, 1898.) George C. Lay and Thomas P. Wickes, for com- 
plalnants. John P. Bennett and Joseph H. Choate, for défendants. 

LACOMBE, Circuit Judge. This cause is similar to Huber v. Guggenheim, 
In whieh opinion was filed yesterday. 89 Fed. 598. The contract was signed 
October 16th or 17th. It was on the basis of 50,000 stamps per annum for flve 
years, with privilège of renewal. The alleged false représentations as to the 
valldity and seope of the patent, and as to what would constitute infringe- 
ment, are discussed in the Huber opinion, q. v. There Is no proof of any rep- 
résentation that the Union contract was for the full term of the Rice patent. 
One of the alleged false représentations relied upon is that Solomon Guggen- 
heim assured complalnants that "this was as good a contract or better than 
other people had." This statement appears to be accurate. The Reichen- 
bach flrm seems to hâve secured better terms than Huber or Pulaski had ob- 
tained. The bill is dismissed, with costs. 



WALLACE V. LANTRY. (Circuit Court, D. Kansas, First Division. Au- 
gust 19, 1898.) Before WILLIAMS and PHILIPS, District Judges. 

PHILIPS, District Judge. The facts, as disclosed by the pleadings and the 
motions and demurrers in this case, are Identical with those in the case No. 
7,543 (Same Receiver v. Hood, 89 Fed. 11), with the exception that the amount 
of stock purchased by défendant, Lantry, was 200 shares, and with the ex- 
ception that there is no ground for the suggestion contained in the opinion in 
No. 7,543 that défendant, Lantry, was a director of the bank. For the rea- 
sons assigned in said opimon, the demurrers are sustained. 

End dp Casbs in Vol. 89. 



